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HEADWATERS

Adding Value to Energy TM

ENERGY SERVICES

August 5, 2005

Ms . Mary Ann Wright
Associate Director, Mining
Utah Division of Oil Gas and Mining
1594 West North Temple
Salt Lake City, Utah 84114

RE:

--o ,

Covol Engineered Fuels, LC Coal Cleaning Project - Wellington, Utah
Utah Coal Processing Tolling Agreements

Dear Ms . Wright :
Enclosed please find copies of the two Utah coal processing tolling agreements (contracts) t at
Covol Energy Services currently has in place . These are submitted based on your previous
request . Please note that these documents have been redacted to protect confidential business
information .
Covol Energy Services is also pursuing similar agreements with other customers . However, it is
uncertain at this time when these agreements will be in place .
If there are any questions concerning the substantive conditions of these contracts, please contact
Keith Thompson at (801) 984-9461 or Ron Sherbak at (801) 984-9464 .

Sincerely,

Steven P . Van Ootegham
Regional Environmental Manager
Enclosure
cc :

Keith Thompson/Covol
Ron Sherback/Covol

10653 S . River Front Parkway
Suite 300
South Jordan, UT 84095
P: 801 .984 .9400
F : 801 .984 .9410
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AGREEMENT TO PROCESS
HIGH ASH WASTE COAL INTO LOW ASH CLEAN COAL
TOLLING AGREEMENT
The parties to this Tolling Agreement ("Agreement") to process high ash run of mine
coal from Pacif Corp's Deer Creek mine ("Raw Coal") into low ash coal ("Clean Coal"),
which is dated for reference purposes January 25,2005, ("Effective Date") are :
PACIFICORP, an Oregon corporation ("PacifiCorp") ; and COVOL ENGINEERED
FUELS LC a Utah corporation ("COVOL") .
This is an Agreement by COVOL to process PacifiCorp's Raw Coal into Clean Coal as
specified by PacifiCorp at COVOL's processing facility (the "Facility") located in
Carbon County, Utah. Subject to the terms and conditions of this Agreement, COVOL
agrees to process Raw Coal so provided, and PacifiCorp agrees to pay for such
processing services as set forth below .
The parties agree as follows :
l.

Term .
This Agreement shall be effective on the Effective Date and shall remain in effect until
September 30, 2006, unless earlier terminated by PacifiCorp pursuant to Section 10
below. This Agreement may be extended at PacifiCorp's sole option for successive six
(6) month periods through December 31, 2008 . In the event PacifCorp desires to extend
the term of this Agreement for any additional six month period, PacifiCorp shall provide
written notice to COVOL no later than thirty (30) days prior to the expiration of the
current period in effect . For example, PacifiCorp shall provide an extension notice no
later than September 1, 2006 if PacifiCorp desires to extend this agreement for a six
month period beginning October 1, 2006 through March 31, 2007, and by March 1, 2007
if PacifiCorp has exercised the first extension option and desires to extend this
Agreement for an additional six month period beginning April 1, 2007 through
September 30, 2007 .

2.

Quantity.
PacifiCorp has approximately 140,000 tons of high ash Deer Creek coal stockpiled at
Hunter Plant that Pacif Corp is willing to commit to the initial testing of this coal
cleaning process subject to Section 10 below and any unanticipated needs at PacifiCorp's
Utah generating plants . In addition, during the term of this Agreement, Pacifi Corp - at its
discretion and based upon the availability of Raw Coal shall have the right to deliver to
the Facility up to 25,000 tons of Raw Coal each calendar month . The parties shall agree
_.. . .to_--work-~with each--other --if-thee
monthly volume .of 25,000 tons of Raw Coal .
Raw Coal Delivery.

(a)

Throughout the Term, as provided for by the, Raw Coal delivery provisions set forth
below, PacifiCorp will deliver Raw Coal to the Facility for consignment to COVOL . Raw
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Coal deliveries will be pursuant to schedules agreed to by COVOL and PacifiCorp and in
accordance with the shipping requirements specified between the parties . The costs of
unloading, storage, and subsequent loading at the Facility will be borne by COVOL and
are included in the tolling fee . COVOL shall not use or process any Raw Coal provided
by PacifiCorp hereunder for any purpose other than requested by PacifiCorp in
accordance with the terms of this Agreement .
(b)

If PacifiCorp has Raw Coal stored at the Facility, PacifiCorp may use such Raw Coal to
fulfill its supply obligations as determined by PacifiCorp .

'(c)

Title to all inventories of Raw Coal will at all times remain vested in PacifiCorp and not
COVOL, and COVOL shall use and process such Raw Coal in strict accordance with the
provisions of this Agreement . Solely in order to protect PacifiCorp's property interest in
all Raw Coal and Clean Coal to which this Agreement relates against any claim made in
respect thereof by a creditor of COVOL or others cla iming through COVOL, COVOL
grants to PacifiCorp a security interest in all of COVOL's right, title and interest in Raw
Coal delivered by Pacif Corp to the Facility, all work-in-process and all Clean Coal now
or hereafter produced for PacifiCorp, wherever located, and all proceeds thereof
(collectively, the Collateral), to secure performance of all obligations of COVOL to
PacifiCorp, which security interest shall be prior to all other security interests in the
Collateral . The parties agree that PacifiCorp shall have the right to file any financing
statement as PacifiCorp in good faith determines are necessary or desirable to evidence
COVOL's status as a consignee with respect to Raw Coal delivered by PacifiCorp and
with respect to Clean Coal and work-in-process, and to evidence PacifiCorp's status as a
secured party with respect to the Collateral .

4.

Raw Coal Supply.
Tolling
COVOL will
Clean Coal
Subject to
to COVOL a

operate its' Facility to process Raw Coal delivered from PacifiCorp into
in accordance with the coal quality requirements specified by PacifiCorp .
COVOL meeting the quality requirements of Section ; 9(b), PacifiCorp will pay
tolling fee for each ton .of Raw Coal processed into a ton of Clean Coal .
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COVOL shall process the Raw Coal tonnage delivered by PacifiCorp for tolling under
this Agreement .
5.

Tolling Fee .
The tolling fee to be paid by PacifiCorp to COVOL
processed into Clean Coal tons through the Facility . The tolling fee includes all costs of
coal unloading, coal handling, coal storage, coal processing and clean coal loaded into
coal trucks provided by PacifiCorp per designated shipment schedules as determined by
PacifiCorp . The tolling fee includes the cost of all Governmental Impositions in effect as
of the Effective Date of this Agreement . "Government Impositions" means any local,
state, or federal condition, rule, law or regulations or change which takes effect . after the
Effective Date of this Agreement which increases or decreases the cost of processing the
Raw Coal into Clean Coal as described under this Agreement . In the event that the
recovery percentage rate of Clean Coal as compared to the Raw Coal delivered to the
Facility for the purpose of processing is determine

Delivery, Loading and Scheduling .
(a)

The Facility located in Price, Utah shall be open to receive deliveries of Raw Coal five
(5) days a .week (Monday - Friday) from . 7:00 a .m. until 4 :00 p .m. The parties may
mutually agree, from time to time, to modify such hours and days scheduled for delivery .

(b)

Processed Clean Coal shall be loaded into PacifiCorp's contracted coal trucks at the
Facility five (5) days a week (Monday - Friday) from 7 :00 a.m. until 4 :00 p.m. The
parties may mutually agree, from time to time, to modify such hours and days scheduled
for loading. Unless otherwise agreed, all trucks shall be loaded by COVOL at the Facility
in a timely manner . PacifiCorp's contracted trucking company's employees, drivers, etc .
shall at all times comply with COVOL's personnel, safety rules, minimum insurance
requirements and loading procedures which will be provided in writing to PacifiCorp .

7.

Shipment Schedules .
Both parties shall provide estimated monthly shipment and processing schedules for both
the Raw Coal as well as Clean Coal tonnage volumes . Shipment and processing
schedules shall be sent according to Section 23 Notices, of this Agreement .

8.

Coal Weighing .
The Deer Creek coal stockpiled at the Hunter Plant shall be weighed by certified platform
scales at the Hunter Plant prior to delivery to the Facility . Raw Coal tons delivered to the
Facility from the Deer Creek Mine shall be weighed by certified platform truck scales at
the Huntington Plant . The scales shall be tested and certified annually .. Clean Coal tons
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processed and loaded at the Facility shall be weighed by certified platform truck scales at
the point of destination as determined by PacifiCorp i .e., Carbon,. Hunter, Huntington
plants and or Savage Coal Terminal . The scales shall be tested and certified annually .
Tonnage of Raw Coal processed into Clean Coal shall be based on COVOL's belt scales .
Processed Raw Coal shall never exceed the tonnage weights of Raw Coal delivered to the
Facility.
9.

Coal Quality .

(a)

Raw Coal Quality .
The Raw Coal delivered hereunder shall be substantially free from impurities including
tramp metal and mine debris and shall conform to the following specifications on an "as
received" basis based on a monthly weighted average period . The typical specifications
shall mean the weighted-average value of the appropriate quality component, on an as
received basis, for all shipments during a calendar month . As used herein, the term
"shipment" shall mean the aggregate of the truckloads that are loaded on any one-day .
The typical quality of Raw Coal supplied to Covol hereunder shall be as follows :
Range
As Received

Deer Creek
Raw Coal
Btu/lb .
Moisture
Ash
Sulfur

am=
ZOW

The Raw Coal as received shall be sized to a nominal 2"x 0" . PacifiCorp makes no other
quality representations, warranties or assurances . Raw Coal delivered to the Facility shall
be sampled manually at the Facility by a mutually agreed upon method. The samples
representing each daily shipment shall be prepared at PacifiCorp's Central Fuels Lab
("CFL") . Three splits will be prepared, one of which will be analyzed for a short
proximate analysis . Another split will be supplied to COVOL where it may be analyzed
at an independent lab, and the remaining split will be retained by CFL in a sealed
container for a period of sixty (60) days for possible use as a referee split if either party
should dispute the results of the analysis .. If it is determined that the referee split needs to
be- analyzed, such analysis shall be performed at a mutually agreed upon laboratory . The
costs associated with analyzing the referee split shall be born equally by both parties . . The
costs associated with analyzing Raw Coal shall be borne by PacifiCorp . Each party shall
be responsible for the costs of analysis of its' split . All analyses shall be performed in
accordance with ASTM standards .
(b)

Clean Coal Quality .
The Clean Coal processed hereunder shall be substantially free from impurities . including
tramp metal and mine debris and shall conform to the following specifications on an "as
received" basis based on a monthly weighted average period . The typical specifications
.shall mean thee weighted average value of the appropriate . quality component, on an as
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received basis, for all shipments during a calendar month . As used herein, the term
"shipment" shall mean the aggregate of the truckloads that are loaded on any one-day .
The typical quality of Clean Coal processed and supplied by COVOL hereunder shall be
as follows :
Minimum
As Received

Deer Creek
Clean Coal
Btu/lb .
Moisture
Ash
Sulfur

Max
As Received

IBM

The Clean Coal as received shall be sized to a nominal 2"x 0" . COVOL makes no other
quality representations, warranties or assurances . Clean Coal loaded from the Facility
shall be sampled manually at the Facility by a mutually agreed upon method . The
samples representing each daily shipment shall be prepared at PacifiCorp's Central Fuels
Lab ("CFL") . Three splits will be prepared, one of which will be analyzed for a short
proximate analysis . Another split will be supplied to COVOL, where it may be analyzed
by an independent lab, and the remaining split will be retained by CFL in a sealed
container for a period of sixty (60) days for possible use as a referee split if either party
should dispute the results of the analysis . If it is determined that the referee split needs to
be analyzed, such analysis shall be performed at a mutually agreed upon laboratory . The
costs associated with analyzing the referee split shall be born equally by both parties . The
costs associated with analyzing Clean Coal shall be borne by COVOL . Each party shall
be responsible for the costs of analysis of its' split . All analyses shall be performed in
accordance with ASTM standards .
10

Early Termination .
If at any time during the term of this Agreement, PacifiCorp determines (1) that the Clean
Coal delivered from COVOL causes coal handling problems and or significant coal .
consumption problems which in PacifiCorp's sole judgement adversely impacts electric
generation at any of its' plants or the plants' abilities to bum the Clean Coal ; and or
(2) the Clean Coal recovery process is no longer economically viable to PacifiCorp based
upon PacifiCorp's sole judgment, COVOL shall be notified of the problem and be given
the opportunity to correct the problem . If COVOL is unable to correct the problem then
PacifiCorp shall have the right to terminate this Agreement within thirty (30) days after
providing written notification to COVOL outlining the reason(s) for the termination .

11 .

Facility Maintenance and Insurance .
COVOL will maintain all risk casualty insurance in amounts sufficient to repair or
replace any facilities damaged in an insured loss, and comprehensive general liability
insurance covering liability for personal injury , death or property damage, with policy
limits of not less than $1,000,000 per occurrence and $2,000,000 aggregate liability . All
such policies shall name PacifiCorp as an insured , to the extent of it's insurable interests,
shall provide that the insurer may not cancel or refuse to renew such policies without
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providing PacifiCorp thirty (30) days prior written notice thereof and shall be in form and
substance reasonably satisfactory to PacifiCorp . . .
PacifiCorp will certify to COVOL's insurance underwriter on request and from time to
time the amount and provisions of its product liability insurance coverage applicable to
products manufactured by COVOL . PacifiCorp agrees to cause COVOL to be named as
an additional insured on such insurance, the additional premium, if any, to be paid by
COVOL .
Headwaters Incorporated guarantees that any and all raw feedstock shall be returned to
PacifiCorp, at no additional cost to PacifiCorp if COVOL is unable or unwilling to
process the Raw Coal tons into Clean Coal tons .
12.

Invoice and Payment.

13 .

Force Majeure.
A party's obligation under this Agreement shall be suspended in the event of a force
majeure which could not reasonably have been avoided or which cannot reasonably be
overcome by the exercise of due diligence by the party claiming the force maj eure and
which will prevent either party from performing its obligations under this Agreement .
The term "force majeure", shall mean an act of God, lightening, storms, fire, flood, slide,
explosion, strike, - lockout, labor dispute, riot, insurrection, act of the public enemy,
sabotage, embargo, blockage, war, breakdown of or damage to the coal mine, or
equipment or facilities related to such . mines, adverse geologic conditions which could
not have been reasonably anticipated by a prudent miner, interruptions or breakdowns of
the electrical power system serving COVOL or PacifiCorp facilities, the interruptions of
scheduled transportation by reason of the occurrence which constitutes a force majeure
under applicable transportation agreements, orders or acts of military or civil authority,
and -any other cause, whether or not of the same class or kind enumerated above, or
otherwise which is not reasonably within the control of the party claiming the force
maj eure . Acts of civil authority, as that term is used herein, shall include any act or order
of any court and any act or failure or refusal to act of any governmental agency or officer
charged with the enforcement or administration of any applicable law, rule, regulation or
lease including the effective denial to either party of any necessary permit, license, lease,
lease right or approval, which effectively prohibits the operation, in whole or in part, of
the coal mines and equipment or facilities related thereto, or the facilities of. any rail
carrier, terminal or shipping company .
A party claiming force majeure shall promptly give the other party written notice of such
force maj eure and an estimate of the extent and duration thereof . Upon giving such
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notice, the obligation of the party claiming force majeure shall be suspended to the extent
necessary by such force maj eure and during the continuance of such force maj eure or its
effects and the party claiming the force majeure shall incur no liability by reason of its
failure to perform the obligations so suspended, provided that the disabling effects of
such force maj eure shall be eliminated by the party claiming force maj eure as soon as and
to the extent reasonably possible . The obligation to eliminate the disabling effects of
force majeure to the extent reasonably possible shall not be construed to impose an
obligation to make significant capital expenditures, and the manner in which labor
difficulties shall be handled shall be entirely within the discretion of the party concerned .
Unless otherwise agreed and in lieu of any proration requirement under the Utah Uniform
Commercial Code, neither party shall be entitled to any pro rata share of the available
supply of coal . The parties shall use their best efforts to make up force majeure tons on a
mutually agreeable schedule.
14.

Limitation of Liability.
A party's liability for any cause of action arising out of this Agreement between the
parties, whether or not arising out of negligence, is expressly limited to direct monetary
damages . Notwithstanding any provision of the Agreement between the parties,
PacifiCorp and COVOL shall in no event be liable to the other for special, consequential,
exemplary or punitive damages, except as those damages relate to either party's
obligation to indemnify the other against third-party claims .

15 .

Indemnification .
PacifiCorp. shall not be liable for and COVOL agrees to indemnify and hold PacifiCorp
and its affiliates, officers, directors, employees and agents harmless against any and all
losses, expenses, claims or causes of action of every kind and character, directly or
indirectly resulting from or arising out of the operation of the Facility or COVOL'-s acts
or omissions under this Agreement on account of damage to and/or loss of any property
or on account of injury to or death of any person or persons . COVOL shall defend each
claim asserted and suit brought involving any matter as to which PacifiCorp is to be
indemnified hereunder and shall pay all costs, expenses and attorneys' fees incidental
thereto and, all judgments resulting therefrom ; and PacifiCorp shall have the right, at its
option, to participate in the defense of each such suit or proceeding without relieving
COVOL of any obligation hereunder .
COVOL shall not be liable for and PacifiCorp agrees to indemnify and hold COVOL and
its affiliates, officers, directors, employees and agents harmless against any and all losses,
expenses, claims or causes of action of every kind and character directly or indirectly .
n
_- resulting from or.r arising ut of PacifiCo 's acts or omissions under this Agreement on
account of damage to and/or loss of any property or on account of injury to or death of
any person or persons . PacifiCorp shall defend each claim asserted and suit brought
involving any matter as to which COVOL is to be indemnified hereunder and shall pay
all costs, expenses and attorneys' fees incidental thereto and all judgments resulting
therefrom; and COVOL shall have the right, at its option, to participate in the defense of
each such suit or proceeding without relieving PacifiCorp of any obligation hereunder .
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16.

Entire Agreement.
This Agreement constitutes the entire Agreement between PacifiCorp, and COVOL with
respect to the subject matter hereof . Any statement, representation, understanding, term
or condition, whether written or oral, not expressly set forth herein, forms no part of this
Agreement and is not binding upon either party . This Agreement supersedes and replaces
any prior Agreement or understanding between PacifiCorp and COVOL,
whether written or oral, regarding the subject matter hereof, and any such Agreement or
understanding is void and without further force or effect .

17 .

Applicable Law .
This Agreement shall be governed by and construed in accordance with the laws of the
State of Utah.

18.

Assignment.
This Agreement may not be assigned wholly or in part by any party without the written
consent of the other parties, which consent shall not be unreasonably withheld .

19 .

Compliance with Laws :
COV.OL agrees to operate the Facility and all unloading, loading and all .other activities
at the Facility in material compliance with all United States, state and local laws,
including without limitation all laws relating to environmental protection, pollution or
contamination.
PacifiCorp agrees not to deliver any raw feedstock materials that do not comply with all
environmental laws .

20.

Amendments .
This Agreement may not be amended, supplemented, or otherwise modified except by
written instrument making reference hereto and signed by PacifiCorp and COVOL .

21 .

Confidentiality .

Except when required for regulatory reporting by law, by governmental or judicial order,
or pursuant to regulatory audit request, the parties shall not reveal the terms of this
_ Agreement and shall protect the confidentiality of the information developed in
connection with this Agreement ; provided, however, that neither party will be precluded
from revealing such information in obtaining or attempting to obtain financing or in filing
reports and information with the Security and Exchange Commission, or the appropriate
governmental authorities, or making public information required thereby, or when
advised by legal counsel that such disclosure is required . When required, the parties may
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also submit information to consultants and contractors performing work related to this
Agreement who agree in writing to protect the confidentiality of such information .
22.

Documentation and Audit Rights .
PacifiCorp and COVOL shall maintain all records and accounts pertaining to quantities,
quality analyses and source of all coal supplied under this Agreement for a period lasting
through the term of this Agreement and for two (2) years thereafter . PacifiCorp and
COVOL shall have the right, at no additional expenses to either party, to audit, copy and
inspect such records and accounts at any reasonable time upon reasonable notice during
the term of the Agreement and for two (2) years thereafter .

23 .

Notices
Any required Notice to be given to either party shall be given by U .S . mail, electronic
mail (telefax) and/or overnight delivery express service as follows:

24.

If to PacifiCorp :

If to Covol Engineered Fuels LC :

Pacif Corp
201 South Main St . Suite 2100
Attn : General Manager - Fuels
Salt Lake City, Utah 84111
(801) 220-4608
Telephone :
Fax : (801)220-4578

Covol Engineered Fuels LC .
10653 S . Riverfront Parkway Suite 300
Attn : Keith Thompson, Manager
South Jordan, Utah 84095
801-984-9400
Telephone :
Fax : 801-984-9460

Attorneys Fees .
In the event litigation involving or relating to this Agreement is commenced by any party,
the prevailing party in such litigation shall be entitled to recover from the other parties its
reasonable attorneys fees and costs incurred in connection with such litigation and any,
appeal therefrom .
IN WITNESS WHEREOF, the parties have executed this Agreement by their respective,
duly authorized representatives effective as . of the date first written above .

. Covol Engineered Fuels LC

PacifiCorp

By:

Its

j'A'iT

Its : \J;r.?

j~44A7O

r-r~tic Pand
-?
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Headwaters Incorporated
(For Purposes of Paragraph 11)

B

Its:
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AGREEMENT TO PROCESS
HIGH ASH WASTE COAL INTO LOW ASH CLEAN COAL
TOLLING AGREEMENT
The parties to this Tolling Agreement (this "Agreement") to process high ash run of mine
coal ("Raw Coal") into low ash coal ("Clean Coal"), which is dated July jf , 2005 (the
"Effective Date") are : Commonwealth Coal Services, Inc ., a Virginia corporation
("COMMONWEALTH") ; and Covol Engineered Fuels, LC, a Utah limited liability
company ("COVOL") .
This is an Agreement by COVOL to process COMMONWEALTH's Raw Coal into
Clean Coal at COVOL's processing facility (the "Facility") located in Carbon County,
Utah. Subject to the terms and conditions of this Agreement, COVOL agrees to process
Raw Coal so provided, and COMMONWEALTH agrees to pay for such processing
services as set forth below .
The parties agree as follows :
1.

Term.
This Agreement shall be effective on the Effective Date and shall remain in effect until
one year after the date on which COVOL first processes COMMONWEALTH'S coal
through the Facility . This Agreement will be extended for successive one (1) year
periods through September 30, 201D unless either party provides written notice of
termination to the other no later than thirty (30) days prior to the expiration of the current
period in effect.

2.

Quantity .
COMMONWEALTH at its discretion and based upon the availability of Raw Coal shall
have the right to deliver to the Facility up to 25,000 tons of Raw Coal each calendar
month. The parties shall agree to work with each other if the monthly quantities vary
significantly from the ratable monthly volume of 25,000 tons of Raw Coal.

3.

Raw Coal Delivery .

(a)

Throughout the Term, as provided for by the Raw Coal delivery provisions set forth
below, COMMONWEALTH will deliver Raw Coal to the Facility for consignment to
COVOL . Raw Coal deliveries will be pursuant to schedules agreed to by COVOL and
COMMONWEALTH and in accordance with the shipping requirements specified
between the parties . . COVOL shall not use or process any Raw Coal provided by
COMMONWEALTH hereunder for any purpose other than requested by
COMMONWEALTH in accordance with the terms of this Agreement.

(b)

Title to all inventories of Raw Coal will at all times remain vested in
COMMONWEALTH and not COVOL, and COVOL shall use and process such Raw
Coal in strict accordance with the provisions of this Agreement .

1

(c)

COMMONWEALTH shall have title to all waste and refuse material that is a by-product
of the cleaning process of the Raw Coal . COMMONWEALTH shall process, recycle or
dispose of the same in accordance with all applicable laws . The costs of unloading,
storage, and subsequent loading refuse material at the Facility will be borne by COVOL
and are included in the tolling fee . Covol .shall have the right of first refusal to the waste
and refuse material at no charge in which case title to the waste and refuse material will
pass to Covol .

4.

RawCoal Supply .,
Tolling .
COVOL will operate its' Facility to process Raw Coal delivered from
COMMONWEALTH into Clean Coal in accordance with the coal quality requirements
specified by COMMONWEALTH . Subject to COVOL meeting the quality requirements
of Section 9(b), COMMONWEALTH will pay to COVOL a tolling fee for each ton of
Raw Coal processed into Clean Coal . COVOL shall process the Raw Coal tonnage
delivered by COMMONWEALTH for tolling under this Agreement .
Tolling Fee .
The tolling fee to be paid by COMMONWEALTH to COVOL is
processed into Clean Coal tons through the Facility
The
to mg fee includes all costs of coal unloading, coal handling, coal storage, coal
processing, and clean coal and processed by-product loaded into coal trucks provided by
COMMONWEALTH per designated shipment schedules as determined by
COMMONWEALTH. In the event that the recovery percentage rate of Clean Coal as
compared to the Raw Coal delivered to the Facility for the purpose of processing is
determined

6.

Delivery, Loading and Scheduling .

(a)

The Facility located in Wellington, Utah shall be open to receive deliveries of Raw Coal
five (5) days a week (Monday - Friday) from 7 :00 a.m . until 4 :00 p .m. The parties may
mutually agree, from time to time, to modify such hours and days scheduled for delivery .

(b)

Processed Clean Coal shall be loaded into COMMONWEALTH's contracted coal trucks
at the Facility five (5) days a week (Monday - Friday) from 7 :00 a.m . until 4 :00 p .m. The
parties may mutually agree, from time to time, to modify such hours and days scheduled
for loading . Unless otherwise agreed, all trucks shall be loaded by COVOL at the
Facility in a timely manner . COMMONWEALTH's contracted trucking
COMMONWEALTH's employees, drivers, etc . shall at all times comply with COVOL's

2

personnel, safety rules, minimum insurance requirements and loading procedures which
will be provided in writing to COMMONWEALTH .
7.

Shipment Schedules .
Both parties shall provide estimated monthly shipment and processing schedules for both
the Raw Coal as well as Clean Coal tonnage volumes . Shipment and processing
schedules shall be sent according to Section 23 Notices, of this Agreement .

8.

Coal Weighing .
Raw Coal tons delivered to the Facility shall be weighed by certified platform truck
scales at the Coal Cleaning Facility . The scales shall be tested and certified annually .
Clean Coal tons processed and loaded at the Facility shall be weighed by certified
platform truck scales at the Coal Cleaning Facility . Recovery rate of Raw Coal processed
into Clean Coal shall be based on COVOL's belt scales . Processed Raw Coal shall never
exceed the tonnage weights of Raw Coal delivered to the Facility .

9.

Coal Quality .

(a)

Raw Coal Quality .
The Raw Coal delivered hereunder shall be substantially free from impurities including
tramp metal and mine debris and shall conform to the following specifications . on an "as
received" basis based on a monthly weighted average period . The specifications shall
mean the weighted-average value of the appropriate quality component, on an as received
basis, for all shipments during a calendar month. As used herein, the term "shipment"
shall mean the aggregate of the truckloads that are loaded on any one-day . The quality of
Raw Coal supplied to Covol hereunder shall be as follows :
MINE
Raw Coal
Btu/lb.

Range
As Received
~~

Moisture

Ash
Sulfur

The Raw Coal as received shall be sized to a nominal 2"x 0" . COMMONWEALTH
makes no other quality representations, warranties or assurances . Raw Coal delivered to
the Facility shall be sampled manually at the Facility by a mutually agreed upon method .
The samples representing each daily shipment shall be prepared and analyzed at mutually
agreed upon independent lab ("Lab") . Three splits will be prepared, one of which will be
analyzed for a short .proximate analysis . Another split will be supplied to COVOL, and
the remaining split will be sent to COMMONWEALTH . If it is determined that a referee
split needs to be analyzed, such analysis shall be performed at a mutually agreed upon
laboratory . Each party shall be responsible for all costs to analyze its own split . The costs
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associated with analyzing the referee split shall be born equally by the parties . All
analyses shall be performed in accordance with ASTM standards .
(b)

Clean Coal Quality.
The Clean Coal processed hereunder shall conform to the following specifications on an
"as received" basis based on a monthly weighted average period . The specifications shall
mean the weighted average value of the appropriate quality component, on an as received
basis, for all shipments during a calendar month . As used herein, the term "shipment"
shall mean the aggregate of the truckloads that are loaded on any one-day . The quality of
Clean Coal processed and supplied by COVOL hereunder shall be as follows :
MINE
Clean Coal
Btu/lb.
Moisture
Ash
Sulfur

Minimum
As Received

Max
As Received

The Clean Coal as received shall be sized to a nominal 2"x 0" . COVOL makes no other
quality representations, warranties or assurances . Clean Coal loaded from the Facility
shall be sampled manually at the Facility by a mutually agreed upon method. The
samples representing each daily shipment shall be prepared at the Lab . Three splits will
be prepared, one of which will be . analyzed for a short proximate analysis . Another split
will be supplied to COVOL, and the remaining split will be sent to
COMMONWEALTH. If it is determined that a referee split needs to be analyzed, such
analysis shall be performed at a mutually agreed upon laboratory . Each party shall be
responsible for all costs to analyze its own split . The costs associated with analyzing the .
referee split shall be born equally by the parties . All analyses shall be performed in
accordance with ASTM standards .
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Early Termination.
If at any time during the term of this Agreement, COMMONWEALTH determines (1)
that the Clean Coal delivered from COVOL causes coal handling problems and or
significant coal consumption problems which in COMMONWEALTH's judgment
adversely impacts the ability to burn the Clean Coal ; and or (2) the Clean Coal recovery
process is less than 30%, COVOL shall be notified of the problem and be given the
opportunity to correct the problem. If COVOL is unable to correct the problem then
COMMONWEALTH shall have the right to terminate this Agreement within thirty (30)
days after providing written notification to COVOL outlining the reason(s) for the
termination

11 .

Insurance .
COVOL will maintain commercially reasonable insurance levels for liability and

damage .
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COVOL will certify to COMMONWEALTH'S insurance underwriter on request and
from time to time the amount and provisions of its product liability insurance coverage
applicable to products manufactured by COVOL . COVOL agrees to cause
COMMONWEALTH to be named as an additional insured on such insurance .
12.

Invoice and Payment .

13 .

Force Maieure .
A party's obligation under this Agreement shall be suspended in the event of a force
maj eure which could not reasonably have been avoided or which cannot reasonably be
overcome by the exercise of due diligence by the party claiming the force majeure and
which will prevent either party from performing its obligations under this Agreement .
The term "force majeure", shall mean an act of God, lightening, storms, fire, flood, slide,
explosion, strike, lockout, labor dispute, riot, insurrection, act of the public enemy,
sabotage, embargo, blockage, war, breakdown of or damage to the coal mine, or
equipment or facilities use to store of process COMMONWEALTH'S coals, adverse .
geologic conditions which could not have been reasonably anticipated by a prudent
miner, interruptions or breakdowns of the electrical power system serving COVOL or
COMMONWEALTH facilities, the interruptions of scheduled transportation by reason of
the occurrence which constitutes a force maj eure under applicable transportation
agreements, orders or acts of military or civil authority, and any other cause, whether or
not of the same class or kind enumerated above, or otherwise which is not reasonably
within the control of the party claiming the force maj eure . Acts of civil authority, as that
term is used herein, shall include any act or order of any court and any act or failure or
refusal to act of any governmental agency or officer charged with the enforcement or
administration of any applicable law, rule, regulation or lease, including the effective
denial to either party of any necessary permit, license, lease, lease right or approval,
which effectively prohibits the operation, in whole or in part, of the coal mines and
equipment or facilities used to store or process COMMONWEALTH'S coal, or the
facilities of any rail carrier, terminal or shipping company serving COMMONWEALTH .
A party claiming force maj eure shall promptly give the other party written notice of such
force majeure and an estimate of the extent and duration thereof . Upon giving such
notice, the obligation of the party claiming force majeure shall be suspended to the extent
necessary by such force maj eure and during the continuance of such force maj eure or its
effects and the party claiming the force majeure shall incur no liability by reason of its
failure to perform the obligations so suspended, provided that the disabling effects of
such force maj eure shall be eliminated by the party claiming force maj eure as soon as and
to the extent reasonably possible . The obligation to eliminate the disabling effects of
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force majeure to the extent reasonably possible shall not be construed to impose an
obligation to make significant capital expenditures, and the manner in which labor
difficulties shall be handled shall be entirely within the discretion of the party concerned .
Unless otherwise agreed and in lieu of any proration requirement under the Utah Uniform
Commercial Code, neither party shall be entitled to any pro rata share of the available
supply of coal . The parties shall use their best efforts to make up force maj eure tons on a
mutually agreeable schedule .
14 .

Limitation of Liability.
A party's liability for any cause of action arising out of this Agreement between the
parties, whether or not arising out of negligence, is expressly limited to direct monetary
damages, which in COVOL's case shall be limited to the cost of returning any Raw Coal
and/or Clean Coal to COMMONWEALTH. NOTWITHSTANDING ANYTHING TO
THE CONTRARY HEREIN, EXCEPT FOR THIRD-PARTY DAMAGES ARISING
AS A RESULT OF INDEMNITY UNDER SECTION 15 BELOW, NEITHER PARTY
SHALL BE LIABLE TO THE OTHER FOR SPECIAL, CONSEQUENTIAL,
EXEMPLARY OR PUNITIVE DAMAGES .

15.

Indemnification .
COMMONWEALTH shall not be liable for and COVOL agrees to indemnify and hold
COMMONWEALTH and its affiliates, officers, directors, employees and agents
harmless against any and all losses, expenses, claims or causes of action of every kind
and character, directly or indirectly resulting from or arising out of the operation of the
Facility or COVOL's negligent acts or omissions under this Agreement on account of
damage to and/or loss of any property or on account of injury to or death of any person or
persons . COVOL shall defend each claim asserted and suit brought involving any matter
as to which COMMONWEALTH is to be indemnified hereunder and shall pay all costs,
expenses and attorneys' fees incidental thereto and all judgments resulting therefrom ; and
COMMONWEALTH shall have the right, at its option, to participate in the defense of
each such suit or proceeding without relieving COVOL of any obligation hereunder.
COVOL shall not be liable for and COMMONWEALTH agrees to indemnify and hold
COVOL and its affiliates, officers, directors, employees and agents harmless against any
and all losses, expenses, claims or causes of action of every kind and character directly or
indirectly resulting from or arising out of COMMONWEALTH's negligent acts or
omissions under this Agreement on account of damage to and/or loss of any property or
on account of injury to or death of any person or persons . COMMONWEALTH shall
defend each claim asserted and suit brought involving any matter as to which COVOL is
to be indemnified hereunder and shall pay all costs, expenses and attorneys' fees
incidental thereto and all judgments resulting therefrom ; and COVOL shall have the
right, at its option, to participate in the defense of each such suit or proceeding without
relieving COMMONWEALTH of any obligation hereunder .

16 .

Entire Agreement .
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This Agreement constitutes the entire Agreement between COMMONWEALTH, and
COVOL with respect to the subject matter hereof. Any statement, representation,
understanding, term or condition, whether written or oral, not expressly set forth herein,
forms no part of this Agreement and is not binding upon either party . This Agreement
supersedes and replaces any prior Agreement or understanding between
and
COMMONWEALTH
COVOL,
whether written or oral, regarding the subject matter hereof, and any such Agreement or
understanding is void and without further force or effect .
17.

Applicable Law.
This Agreement shall be governed by and construed in accordance with the laws of the
State of Utah .

18.

Assignment .
This Agreement may not be'assigned wholly or in part by any party without the written
consent of the other parties, which consent shall not be unreasonably withheld .

19.

Compliance with Laws :
COVOL agrees to operate the Facility and all unloading, loading and all other - activities
at the Facility in material compliance with all federal, state and local laws.
COMMONWEALTH agrees not to deliver any raw feedstock materials that do . not
comply with all environmental laws .

20.

Amendments .
This Agreement may not be amended, supplemented, or otherwise modified except by
written instrument making reference hereto and signed by COMMONWEALTH and
COVOL .

21 .

Confidentiality .
The parties agree that this Agreement shall be governed by the Confidentiality
, 200_ (the Confidentiality
Agreement executed by the parties on
Agreement"), and each and every term of the Confidentiality Agreement are incorporated
herein by reference as fully as if repeated verbatim in the Agreement .

22.

Documentation and Audit Rights .
COMMONWEALTH and COVOL shall maintain all records and accounts pertaining to
quantities, quality analyses and source of all coal supplied under this Agreement for a
period lasting through the term of this Agreement and for two (2) years thereafter .
COMMONWEALTH and COVOL shall have the right, at no additional expenses to
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either party, to audit, copy and inspect such records and accounts at any reasonable . time
upon reasonable notice during the term of the Agreement and for two (2) years thereafter .
23.

Notices
Any required Notice to be given' to either party shall be given by U .S. mail, electronic
mail (telefax) and/or overnight delivery express service as follows :

24.

If to COMMONWEALTH :

If to COVOL :

Commonwealth Coal Cervices, Inc.
5413 Patterson Ave ., Suite 200
Attn : Wallace Taylor
Richmond, Virginia 23226
Telephone:
804-282-9833
Fax :
804-282-9836

Covol Engineered Fuels, LC
10653 S . Riverfront Parkway Suite 300
Attn: Keith Thompson
South Jordan, Utah 84095
Telephone :
801-984-9400
Fax :
801-984-9460

Attorneys Fees .
In the event litigation involving or relating to this Agreement is commenced by any party,
the prevailing party in such litigation shall be entitled to recover from the other parties its
reasonable attorneys fees and costs incurred in connection with such litigation and any
appeal therefrom .
IN WITNESS WHEREOF, the parties have executed this Agreement by their respective,
duly authorized representatives effective as of the date first written above .

Commonwealt Coal Services, Inc.

Covol Engineered Fuels, LC

President

Vice President
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