
~ aLe"'"r I ~.

NOV 081993

Sr:CRETAR'(, BOf.RD OF
OIL. GAS & MI.JING

BEFORE THE BOARD OF OIL, GAS & MINING

DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

IN THE MATTER OF NOTICE OF )
VIOLATION NO. 93-39-7-1 AND )
CESSATION ORDER NO. C93-39-2-I, )
VALLEY CAMP OF UTAH, INC., )
BELINA MINES COMPLEX, )
PERMIT NO. ACT/007/00I )

)

VALLEY CAMP OF UTAH, INC.,
AND WHITE OAK MINING &
CONSTRUCTION COMPANY'S
PETITION FOR TEMPORARY
RELIEF
CAUSE NO. ACT/007/001
~~.9S~

_ oLI!

Pursuant to Utah Code Ann. § 40-10-22(3)(c), Applicants Valley Camp of

Utah, Inc. ("Valley Camp") and White Oak Mining & Construction Company, Inc. ("White

Oak"), by and through their respective counsel, hereby petition the Board of Oil, Gas &

Mining ("Board") for temporary relief concerning enforcement of Notice of Violation No.

N93-39-7-1 ("NOV") and Cessation Order No. C93-39-2-1 ("CO").

The NOV was issued to VaHey Camp on October 8, 1993 for the aHeged

"failure to conduct all mining and reclamation operation only as described in the approved

mining and reclamation application" in violation of R645-303-142. The NOV required the

immediate cessation of "all mining and reclamation activities by and through White Oak."

VaHey Camp abated the NOV on October 8, 1993 and Director Carter authorized resumption

of mining activities on this date. Despite abatement of the NOV, a CO was issued by the

Division to VaHey Camp for the alleged "failure to abate N93-39-7-1 within the required
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abatement time." This CO was received by Valley Camp on November 5, 1993. Applicants

have appealed the fact of violation regarding both the NOV and the CO for formal Board

review by petition dated November 6, 1993, incorporated herein by reference.

Applicants are unsure of the implications of the issuance of the CO. Although

the CO itself does not by its own terms require cessation of mining operations, it appears to

be issued for the alleged failure to abate the NOV which requires immediate cessation of

operations by White Oak. In addition, the CO carries a mandatory $750/day penalty.

Therefore, Applicants request the Board to grant a temporary stay from the NOV and the CO

and any enforcement or penalty thereunder pending review of the fact of violation in

response to Applicants' Petition for Formal Hearing dated November 6, 1993. Applicants

request that temporary relief be granted retroactively to October 8, 1993, the date of

abatement of the NOV.

Pursuant to Utah Code Ann. § 40-10-22(c)(3), the Board may grant temporary

relief pending completion of the investigation and hearing on the fact of violation. The

Board is required to issue an order granting or denying this relief expeditiously and, where

the applicant requests relief from an order for cessation of coal mining and reclamation

operations, the order or decision on this request must be issued within five (5) days of its

receipt. The Board may grant relief under such conditions as it may prescribe if a hearing

has been held on the request for temporary relief and the conditions of subsections 40-10-

1.4(4)(a), (b) and (c) are met. Utah Code Ann. § 40-10-14(4)(a)-(c) provides as follows:

Where a hearing is requested pursuant to
subsection (3), the board may, under conditions it
prescribes, grant temporary relief it deems
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appropriate pending final detennination of the
proceedings if:

(a) all parties to the proceedings have been
notified and given an opportunity to be heard on
the request for temporary relief;

(b) the person requesting the relief shows that
there is a substantial likelihood that he will prevail on the
merits of the final detennination of the proceedings; and

(c) the relief will not adversely affect the
public health or safety or cause significant
imminent environmental hann to land, air or
water resources.

Applicants meet each of these requirements. First, this petition has been

served on the Division and therefore serves as notice providing an opportunity to the

Division to be heard on the request for temporary relief consistent with Utah Code Ann.

§ 40-1O-14(4)(a). Second, the petition for fonnal hearing on the fact of violation dated

November 6, 1993 establishes that there is a substantial likelihood that the Applicants will

prevail on the merits in these proceedings, consistent with Utah Code Ann. § 40-1O-14(4)(b).

Finally, Applicants meet the requirements of Utah Code Ann. § 40-10-14(4)(c)

in that the relief requested will not cause significant environmental hann. As set forth in the

November 6, 1993 petition, Applicants have met the requirements under Utah Code Ann.

§ 40-10-9(2) for continued operation under Pennit No. ACT/007/001. White Oak is

conducting operations consistent with Valley Camp's approved mining and reclamation plan.

An application to transfer the pennit from Valley Camp to White Oak has been submitted to

the Division and a reclamation bond rider in the amount of $5.81 million has been posted
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with the Division. Therefore, the temporary stay will not adversely affect the public health

or cause significant imminent environmental harm.

In addition, a federal cessation order filed against White Oak in this matter by

the Office of Surface Mining Reclamation and Enforcement ("OSMRE"), was recently

vacated on this basis by federal Administrative Law Judge Rampton. In proceedings

regarding White Oak's temporary relief petition, AU Rampton specifically found that White

Oak's activities do not "adversely affect the health or safety of the public or cause significant

imminent environmental harm to land, air or water resources." Draft Order effective

October 18, 1993, attached as Exhibit A. Consistent with this finding, AU Rampton vacated

OSMRE's cessation order, finding that White Oak is operating pursuant to Valley Camp's

Permit No. ACT/OO7/001, and has submitted an application to transfer the mine permit. It is

also of note that pending the hearing before AU Rampton, the United States Federal District

Court for the District of Utah issued a temporary restraining order on Friday, October 15,

1993 preventing OSMRE from enforcing the CO or implementing or acting upon it in any

way. A copy of the temporary restraining order issued by United States District Court Judge

Sam in Docket No. 93-C-916S is attached hereto as Exhibit B.

Therefore, for the above-stated reasons, Applicants request that the Board

enter an order granting temporary relief from enforcement of the NOV or CO effective from

October 8, 1993 until the Board enters its written determination regarding the fact of the

violation. Applicants request a telephonic hearing on this matter in Salt Lake City, Utah.
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RESPECTFULLY SUBMITTED this zg~1 day of l\~~v , 1993.

EJQ· S. Kirkham, A1831
:' OEL, RIVES, BOLEY, JONES & GRAY

One Utah Center
201 South Main Street, Suite 1100
Salt Lake City, Utah 84111
Attorneys for Valley Camp
Telephone: (801) 328-3131
Facsimile: (801) 578-6999

CERTIFICATE OF SERVICE

I hereby certify that on this J4:- day of November, 1993, I caused a true

and correct copy of the foregoing VALLEY CAMP OF UTAH, INC. AND WHITE OAK

MINING & CONSTRUCTION COMPANY'S PETITION TEMPORARY RELIEF, to be

hand delivered to:

James W. Carter, Director
Utah Division of Oil, Gas & Mining
355 West North Temple, Suite 350
Salt Lake City, Utah 84180-1203
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Jan Brown
Utah Board of Oil, Gas & Mining
355 West North Temple, Suite 350
Salt Lake City, Utab 84180-1203
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October 18, 1993

ORDER

WHITE OAK MINING & CONSTRUCTION
COMPANY, INC.,

Applicant,

v.
OFFICE OF SURFACE MINING
RECLAMATION AND ENFORCEMENT
{OSMRE),

Respondent.

Docket No. DV 94-1-R

Cessation Order No.
93-020-244-1

Pennit No. ACT/OO7/001

Belina Mine
Carbon County, Utah

Cessation Order Vacated

On October 14, 1993, White Oak Mining & Construction Company, Inc.

("White Oak") filed an Application for Review, Petition for Temporary Relief and Request

for Expedited Hearing from the enforcement of Cessation Order No. 93-020-244-1 issued by

OSMRE pursuant to § 521(a) of the federal Surface Mining Control and Reclamation Act of

L977 ("SMCRA") and § 40-10-22(1) of the Utah Coal Mining & Reclamation Act



-

"UCMRA"). The Cessation Order ("CO") was issued at 10:00 a.m. on Thursday, October

14, 1993, to White Oak as designated operator of Valley Camp of Utah, Inc. 's ("Valley

Camp's") Belina Mine Permit No. ACT/007/001, Carbon County, Utah. The CO was issued

by OSMRE for White Oak's alleged "failure to obtain a permit issued by the regulatory

authority prior to engaging in coal mining operations. II Cessation of mining operations was

required immediately upon issuance of the CO. On Friday, October 15, 1993, White Oak

obtained a temporary restraining order in the United States District Court for the District of

Utah, Central Division, Docket No. 93-C-916S ("TRO"). The TRO prevented OSMRE from

e:nforcing, implementing or acting upon in any way the CO. The TRO was set to expire on

Monday, October 18, 1993 at 5:00 p.m.

Pursuant to a Notice of Hearing issued on October 15, 1993, and faxed and

mailed to the parties, a hearing ,was held on Monday, October 18, 1993 in Salt Lake City,

Utah. Denise A. Dragoo, Esq., and Michele Mitchell, Esq., Salt Lake City, Utah, appeared

for the Applicant, and John Retrum, Esq., Office of the Field Solicitor, Department of the

Interior, Denver, Colorado, appeared for the Respondent.

After testimony and evidence was received, an oral decision on the record was

issued vacating the CO effective at 5:00 p.m. on Monday October 18, 1993. The following

restates and clarifies that order. It was found that White Oak is operating pursuant to Valley
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Camp's Mine Pennit No. ACT/007/001 and has submitted an application to transfer the mine

pennit. Valley Camp was found to be the pennittee of the mine pennit. White Oak's

activities were found to not adversely affect the health or safety of the public or cause

significant, imminent environmental hann to land, air or water resources. Consequently,

OSMRE should have provided a written notice to the State of Utah, giving its reasons for

believing that the State's action was not appropriate and culminating in a Ten-Day Notice

("TDN") to the State and the pennittee before proceeding with enforcement action. It was

found that OSMRE failed to provide the State and the pennittee with a TDN before taking

enforcement action. Therefore, the CO was vacated.

John R. Rampton, Jr.
District Chief
Administrative Law Judge

Appeal Infonnation

Ariy party adversely affected by this decision has the right of appeal to the

Interior Board of Land Appeals. The appeal must comply strictly with the regulations in 43

CFR Part 4 (see enclosed infonnation pertaining to appeals procedures).
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pistribution:

J3y Certified Mail:

Denise A. Dragoo, Esq.
Michele Mitchell, Esq.
FABIAN & CLENDENIN,

a Professional Corporation
215 South State Street, 12th Floor
P.O. Box 510210
Salt Lake City, Utah 84151

John Retrum, Esq.
Office of the Field Solicitor
United States Department of the Interior
Denver Federal Center
P.O. Box 25007, D-I05
Denver, Colorado 80225

Surface Mining Law Summary
Attention: Marcia Smith
P.O. Box 281
Corbin, Kentucky 40701

I3y Regular Mail:

Associate Solicitor
Division of Surface Mining
U. S. Department of the Interior
Room 6412, Main Interior Building
18th and C Streets, N.W.
Washington, D.C. 20240

Office of Surface Mining
Branch of Inspection & Enforcement
U. S. Department of the Interior
Room 110, South Interior Building
1951 Constitution Avenue, N.W.
Washington, D.C. 20245
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\
Director
Office of surface Mining
U. S. Department of the Interior
Attention: Special Assistant to the Director
Room 233, South Interior Building
1051 Constitution Avenue, N.W.
Washington, D.C. 20245

John Heider
Chief, Program Support Branch
Office of Surface Mining
Western Support Center
Books Towers
1020 15th Street
Denver, Colorado 80202

Stephen Roth, Esq.
United States Department of Justice
350 South Main Street, Room 476
Salt Lake City, Utah 84101
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RECEIVED CLERK

oel15 1993

". ':';: ". \ ~.:J, '.''. u.s. DISTRICT COURT
~.

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WHITE OAK MINING &
CONSTRUCTION COMPANY, INC.,

U.S. DEPARTMENT OF THE
INTERIOR, OFFICE OF SURFACE
MINING RECLAMATION AND
ENFORCEMENT,

Judge _

No.

93-C

TEMPORARY RESTRAINING ORDER

Defendants.

Plaintiff,

v.

)
)
)
)
}
)
)
)
)
)
)
)
)

---------------)
Based upon the Motion of Plaintiff White Oak Mining & Construction

Company, Inc., the Affidavit of in support thereof, the arguments of counsel, and good cause

appearing before,

IT IS HEREBY ORDERED:

1. The Defendants are prevented from enforcing, implementing or acting

upon in any way Cessation Order No. C93-020-244-1, issued by the Defendants on October

14, 1993. No civil or other penalty of any kind will accrue as a result of plaintiff's

noncompliance with the Cessation Order.

2. This Temporary Restraining Order is issued on the basis of a rmding of

the Court that irreparable injury will be sustained by White Oak if the Defendant's Cessation

Order is enforced. White Oak will lose $28,000.00 a day. Additionally t 20 employees will



be laid-off. Furthermore, White Oak will be unable to comply with the terms of its supply

contracts. The injury\ is irreprable because, absent a show~g of bad faith, money damages

are unavailable to make White Oak whole for injuries suffered due to the Cessation Order.

3. The Court further finds that the hann to defendants is minimal. There

is a reclamation bond in place and White Oak has timely applied for approval of transfer of

the mine permit. White Oak's operations are an integral continuation of White Oak's

predecessor in interest.

4. The Coun further finds that a stay in the enforcement will not

adversely affect the public health and that there is a substantial likelihood of success on the

merits.

5. It is further ordered that the reclamation bond already in place is

sufficient security to protect defendants in the event this temporary restraining order is

improvidently issued.

6. This Order shall expire on ~T-' the II1r"dayof

~ ,1993. at the hour of S:"D' .m.

7. IT IS FURTHER ORDERED, ADJUDGED AND DECREED that

Defendants be and appear before this Court on , the day of March,

1993. at the hour of .m., before the Honorable -------
_______, Judge, and then and there show cause, if any they have, why a

.,\brb\21484 - 2 -



preliminary injunction should not be issued, incorporating the terms of this Restraining Order

during the pendency of this action.

ENTERED this Ilrday of October, 1993 at the hour of ....L:-D. ,L.rn.

BY THE COURT:
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Applicant Valley Camp of Utah, Inc. ("Valley Camp") and White Oak Mining

& Construction Company, Inc. ("White Oak"), by and through their respective counsel,

hereby petition the Board of Oil, Gas & Mining ("Board") for an formal hearing to review

the fact of violation of Notice of Violation No. N93-39-7-1 ("NOV") and Cessation Order

No. C93-39-2-1 ("FTACO").

The NOV was issued to Valley Camp for the alleged "failure to conduct all

mining and reclamation operation only as described in the approved mining and reclamation

application" in violation of R645-303-142. The NOV required the immediate cessation of

"all mining and reclamation activities by and through White Oak." No penalty assessment

has yet been proposed for the NOV. The FTACO was issued to Valley Camp for the alleged

"failure to abate N93-39-7-1 within the required abatement time." No penalty assessment has

yet been proposed for the FTACO.



Valley Camp and White Oak hereby challenge the fact of violation and petition

the Board for formal hearing of this matter.

STATEMENT OF FACTS

1. On Friday, October 8, 1993 between 11:00 a.m. and 11:30 a.m., the

Division inspected the Belina Mine. NOV N93-39-7-1, a true and correct copy of which is

attached as Exhibit A.

2. At approximately 11 :30 a.m., on October 8, 1993, Division Inspector

Steven J. Demczak issued NOV N93-39-7-1 to Valley Camp and served the same on White

Oak. The NOV alleged violation of R645-300-142 for "failure to conduct all mining and

reclamation operations only as described in the approved mining and reclamation

application." The NOV applied to "all mining and reclamation by and through White Oak"

and required White Oak to immediately cease "all mining and reclamation activities."

3. Immediately upon service of the NOV, White Oak ceased all mining

operations.

4. Immediately after service of the NOV, White Oak, through its counsel

of record, contacted Division Director James M. Carter regarding the NOV and determined

that neither Director Carter nor Assistant Attorney General Thomas A. Mitchell were aware

that the NOV had issued.

5. White Oak's counsel faxed a copy of the NOV to the Division in Salt

Lake City, Utah, and Director Carter indicated that the NOV could be abated by submission

of a letter clarifying that Valley Camp had designated White Oak as operator of the Belina

Mine Permit No. ACT/007/001.
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6. Valley Camp faxed a letter dated October 8, 1993 to Director James

M. Carter at approximately 3:00 p.m. on October 8, 1993. This letter provides that,

consistent with Utah Code Ann. § 40-10-9(2) and pursuant to the terms of an Asset Purchase

Agreement dated September 16, 1993 (the "Agreement"), between Kanawha and Hocking

Coal and Coke Company, Inc. and Valley Camp, Sellers, and White Oak, Buyer, Valley

Camp has designated White Oak as operator of Permit No. ACT/007/001 pending approval

of the application to transfer the permit to White Oak. Letter dated October 8, 1993,

attached hereto as Exhibit B.

7. White Oak's counsel confirmed the Division's receipt of this letter in a

telephone conversation with Director Carter at approximately 3:00 p.m. on October 8, 1993.

Director Carter stated that the letter from Valley Camp abated the NOV and further stated

that the operator could resume mining activities.

8. Despite Director Carter's representations that the NOV had been

abated, the Division issued Cessation Order No. C93-39-2-1, dated November 28, 1993 and

received by Valley Camp on Friday, November 5, 1993, alleging failure to abate NOV 93

39-7-1 within the required abatement time ("FTACO"). The FTACO did not require

cessation of mining operations. A true and correct copy of one FTACO is attached as

Exhibit C.

9. NOV N93-39-7-1 and the FTACO were issued notwithstanding the

Division's issuance of N93-39-6-1 to Valley Camp for the alleged "failure to obtain prior

written approval in accordance with R645-303-300 before transferring, assigning or the sale

of permit rights granted by a permit." NOV N93-39-6-1 was issued on September 29, 1993
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and has been appealed to the Board for fonnal review. A true and correct copy of NOV

N93-39-6-1 is attached as Exhibit D.

10. NOV N93-39-6-1 and the FTACO were issued notwithstanding the fact

that White Oak had previously filed an application to transfer Pennit No. ACT/007/001 on

Wednesday, September 27, 1993. A true and correct copy of the application is attached as

Exhibit E.

11. NOV N93-39-6-1 and the FTACO were issued notwithstanding that on

September 27, 1993, the Division was provided with Valley Camp's reclamation bond and

rider in the total amount of $5,891,000 to secure reclamation liability for Pennit No.

ACT/007/001. A true and correct copy of the reclamation bond and rider is attached as

Exhibit F.

12. Pursuant to Utah Code Ann. § 40-10-9(2), White Oak may continue

operations under Pennit No. ACT/007/001 so long as an application for transfer of the

pennit has been submitted to the Division and reclamation bond coverage is provided.

13. On August 26, 1993, before proceeding with the. purchase of the Belina

Mine, representatives of White Oak and Valley Camp met with Director Carter to confinn

Division policy regarding transfer of the mine pennit, continued operations of the mine

pending transfer of the pennit and the amount of the reclamation bond proposed under Valley

Camp's pending mining and reclamation plan ("MRP").

14. At this meeting, Director Carter agreed that the parties could proceed

with the sale of the mine so long as Valley Camp provided reclamation bond coverage and so
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long as White Oak submitted an application for transfer consistent with Utah Code Ann.

§ 40-10-9(2).

15. At this meeting, Director Carter agreed to the continued operation of

the Belina Mine Complex during the permit transfer approval process so long as White Oak

was designated as Valley Camp's operator consistent with Utah Code Ann. § 40-10-9(2).

16. On Friday, September 3, 1993, representatives from White Oak met

with Director Carter and reconfirmed that the sale of the Belina Mine could proceed as long

as the requirements of Utah Code Ann. § 40-10-9(2) were met. At that time, White Oak

also requested the Division to delay approval of the MRP pending submission of a revised

bond estimate.

17. Based on Director Carter's statements, White Oak and Valley Camp

entered into an Asset Purchase Agreement which provided that White Oak would submit an

application for transfer of permit ACT/007/001 to the Division within 30 days of closing.

18. On September 13, 1993, Valley Camp received a findings document

from the Division requiring Valley Camp to provide a reclamation bond in the amount of

$5,891,000 for Permit No. ACT/007/001.

19. White Oak and Valley Camp closed the Asset Purchase Agreement on

September 16, 1993.

20. On September 27, 1993, White Oak submitted an application for

transfer and Valley Camp's bond rider in the amount of $5,891,000 along with a joint

request for informal hearing to review the amount of the bond. The informal hearing has
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been indefinitely postponed to allow White Oak to amend the reclamation bond estimate

under the MRP.

21. White Oak's operations at the Belina Mine are an integral,

uninterrupted extension of the operations at the Belina Mine pennitted by Valley Camp under

Pennit No. ACT/007/001.

22. On Thursday, October 14, 1993, the federal Office of Surface Mining

("OSM") issued a cessation order ("CO") to White Oak for "failure to obtain a pennit issued

by the regulatory authority prior to engaging in coal mining operations" under R645-300-

112.900. This CO was vacated by the Office of Hearings and Appeals, U.S. Department of

the Interior by Order of Administrative Law Judge John R. Rampton, Jr., dated October 18,

1993. A true and correct copy of the proposed Order Vacating Cessation Order is attached

as Exhibit G.

ARGUMENT

I.. WHITE OAK IS MINING CONSISTENT WITH VALLEY CAMP'S MINING
AND RECLAMATION PLAN

Contrary to the allegations set forth in the NOV, White Oak is mining under

Valley Camp's approved mining and reclamation plan. Pursuant to the tenns of an Asset

Purchase Agreement dated September 16, 1993 (the "Agreement"), between Kanawha and

Hocking Coal and Coke Company, Inc. and Valley Camp, Sellers, and White Oak, Buyer,

Valley Camp has designated White Oak as operator of Pennit No. ACT/007/001 pending

approval of the application to transfer the pennit to White Oak. Letter dated October 8,

1993 attached hereto as Exhibit B.
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Pursuant to Utah Code Ann. § 40-10-9(2), White Oak may continue operations

under Permit No. ACT/007/001 so long as an application for transfer of permit has been

submitted to the Division and reclamation bond coverage is provided.

White Oak has filed an application to transfer Permit No. ACT/007/001. This

application states that the MRP will be amended once the transfer is approved by the

Division.

Valley Camp has provided a reclamation bond and rider in the total amount of

$5,891,000 to secure reclamation liability for Permit No. ACT/007/001.

Therefore, the Division has failed to establish a prima facie case in support of

the NOV and the NOV and FTACO must be vacated.

Furthermore, the Division may not assert that the NOV was issued for failure

to submit a "complete, approved and accurate" application. Because the law specifically

provides that a successor in interest has 30 days to file the application, the Division's NOV

was premature. No violation had yet occurred on October 8, 1993, because the 30-day time

period for filing had not yet expired. Therefore, the Board should vacate the NOV and the

FTACO.

II. THE DIVISION'S APPLICATION OF R645-300-142 IS CONTRARY TO UTAH
CODE ANN. § 40-10-9(2)

The NOV was issued for "failure to conduct all mining and reclamation

operations only as described in the approved mining and reclamation plan" under R645-300-

142. These regulatory requirements must be applied in a manner consistent § 40-10-9(2) of

the Utah Coal Mining and Reclamation Act. Under Utah Code Ann. § 40-10-9(2), "A
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successor in interest . . . may continue surface coal mining and reclamation operations

according to the approved mining and reclamation plan of the original permittee until the

successor's application is granted or denied. II Section 40-10-9(2) allows White Oak, as

successor in interest, to continue operations under the original permittee's mining and

reclamation plan. The Division's NOV improperly interprets R645-300-142 to disallow the

very operations allowed by the Utah Coal Mining and Reclamation Act. Therefore, the

NOV and the FTACO must be vacated.

III. THE DIVISION HAS FAILED TO ESTABLISH THAT WHITE OAK'S
OPERATIONS CAUSE SIGNIFICANT IMMINENT ENVIRONMENTAL
HARM

White Oak is operating pursuant to Valley Camp's Mine Permit No.

ACT/007/001 and has submitted an application to transfer the mine permit consistent with

Utah Code Ann. 40-10-9(2). The Division's NOV requires cessation of coal mining and

reclamation operations. Pursuant to R645-400-300, the Division may only order the

c(:ssation of operations if it finds the operator is causing significant imminent environmental

harm. The Division's NOV is directly contrary to the October 18, 1993 ruling of AU

Rampton finding that White Oak's operations do not constitute significant imminent

environmental harm. Exhibit G.

On Thursday, October 14, 1993, ("OSM") issued a cessation order to White

Oak as designated operator of Valley Camp's Belina Mine Permit No. ACT/007/001 for

alleged failure to obtain a permit. After reviewing the circumstances of this case,

Administrative Law Judge Rampton vacated the CO, finding that White Oak is operating

pursuant to Valley Camp's mine Permit No. ACT/007/001 and has submitted an application
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to transfer the mine permit. White Oak's activities were specifically found "to not adversely

affect the health or safety of the public or cause significant imminent environmental harm to

land, air or water resources." Therefore, consistent with AU Rampton's ruling in this case,

it is clear that the Division was in error in ordering the cessation of mining operations and

the NOV and FTACO must be vacated.

IV. THE ALLEGED VIOLATION WAS ABATED BEFORE THE DIVISION
ISSUED THE NOV AND THE FfACO

The Division issued the NOV by mail on October 9, 1993. On Monday,

September 27, 1993, White Oak filed a permit transfer application and Valley Camp's

$. 5.891 million reclamation bond rider with the Division. On that date, White Oak met the

r,equirements of Utah Code Ann. 40-10-9(2) necessary to allow for continued operations

under the MRP. Therefore, even if there was a violation, which there clearly was not, it

was abated before the Division issued the NOV. Therefore, issuance of the NOV was

improper and the NOV and FTACO should be vacated.

In addition, the NOV was abated on October 8, 1993 by Valley Camp's

submission of a letter to Director Carter which clarified that Valley Camp had designated

White Oak as operator of Permit No. ACT/007/001 under the terms of the Asset Purchase

Agreement pending approval of the application to transfer the permit to White Oak. Exhibit

B. The FTACO was improperly issued after the Division Director had accepted the October

8, 1993 letter to abate the NOV and allowed operations to resume. Indeed, as set forth at

Argument V and VI, Director Carter's acceptance of the October 8th letter estops the

Division from issuance of the FTACO. Therefore the FTACO must be vacated.
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v. THE NOV IS INCONSISTENT WITH DIRECTOR CARTER'S PRIOR

APPROVAL OF THE SALE

In order to assure that the sale of the Belina Mines by Valley Camp to White

Oak satisfied the Division's requirements, representatives of White Oak and Valley Camp

met with Director Carter on August 26, 1993. During that meeting, White Oak and Valley

Camp believed that Director Carter approved the sale of the mine so long as Valley Camp

provided reclamation bond coverage and so long as White Oak submitted an application for

transfer consistent with Utah Code Ann. § 40-10-9(2). This understanding was once again

confirmed during a meeting on September 3, 1993, between White Oak and Director Carter.

In reliance on Director Carter's statements, White Oak and Valley Camp

drafted an Asset Purchase Agreement to provide that White Oak would submit an application

for transfer of the mine permit within 30 days of closing and proceed with closing on

September 16, 1993.

Because White Oak and Valley Camp intentionally sought the Director's

guidance on how to proceed, and because White Oak and Valley Camp consummated the sale

based on the Director's approval, the Division should be estopped from issuing the NOV.

The NOV penalizes Valley Camp and White Oak for actions that were specifically reviewed

in advance with the Director.

The elements of estoppel are "(l) an admission, statement, or act inconsistent

with the claim afterwards asserted, (2) action by the other party on the faith of such

admission, statement, or act, and (3) injury to such party resulting from allowing the first
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party to contradict or repudiate such admission, statement, or act." Plateau Mining Co. v.

Utah Division of State Lands, 802 P.2d 720, 728 (Utah 1990).

In this case, the first element of estoppel is met because the Director led White

Oak and Valley Camp to believe that he approved of their actions with respect to the

transfer. The Division has acted inconsistently with Director Carter's original statements by

issuing this NOV.

The second element of estoppel is met because White Oak and Valley Camp

acted in reliance on Director Carter's statements to proceed with closing of the Asset

Purchase Agreement.

Finally, the third element of estoppel is met because Valley Camp and White

Oak are injured by the Division's contradictory policy. White Oak has been required to

cease operations on two occasions in response to the NOV and OSM's CO. As a result,

White Oak has lost revenues and potential coal sales and has suffered the layoff of its

employees. Valley Camp and White Oak are both subject to enforcement action due to

reversal of the Division's policy.

Estoppel is especially appropriate in this case because injustice has and will

result from the Division's actions and there will be no substantial adverse affect on public

policy. There is no substantial adverse affect on the public because a reclamation bond of

$5.891 million is in place and White Oak has submitted an application for transfer consistent

with Utah Code Ann. § 40-10-9(2). Therefore, the Division is estopped from issuing the

NOV in a manner inconsistent with Director Carter's statements.
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VI. THE DIVISION'S NOV IS INCONSISTENT WITH ITS PRIOR PERMIT

TRANSFER POLICY AND THE DIVISION IS ESTOPPED FROM ISSUING
THE NOV

The Division has consistently interpreted its regulations regarding the transfer,

assignment and sale of permit rights in a manner consistent with Utah Code Ann. § 40-10-

9(2) to allow submission of a transfer application within 30 days of change in operator and to

allow continued operations by the successor operator. In PacifiCorp v. OSM, Docket No.

DV 91-5-5, the State intervened before the Office of Hearings & Appeals on behalf of the

operator to challenge a federal notice of violation issued for failure to obtain prior written

approval. Petition for Intervention, dated March 21, 1991, filed by Assistant Attorney

General Thomas A. Mitchell on behalf of the Division, attached as Exhibit H. Therein, the

Division defended its interpretation of the prior written approval requirements. Utah Admin.

Rule 614-303-300 was read by the Division to allow the operator to submit a transfer

application within 30 days of the change in operator. Petition, p.2. The Division relies on

Utah Code Ann. § 40-10-9(2) as the basis for the Division's determination that an application

filed within 30 days after the transfer was timely. Furthermore, the Division argues that

R614-303-300 must be interpreted in light of the enabling statute:

The Division's determination that the application for a new
permit by an operator was timely is based upon the above
quoted language of the state statute [Utah Code Ann. § 40-10
9(2)]. Utah Admin. R614-303-31O must be interpreted in light
of the enabling statute . . . . Inasmuch as the rules do not
address timeliness of application for transfer, and cannot be
construed to conflict with the enabling legislation, the standard
for determining whether or not PacifiCorp's application was
timely must be tied to the 30-day period granted by § 506(b) of
the Surface Mining Control & Reclamation Act of 1977 and
Utah Code Ann. § 40-10-9(2).
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Division Petition p.6. Utah Admin. R. 614-303-300 was recently recodified as Utah Admin.

R. 645-303-300. Therefore, the Division's NOV is a clear reversal of former Division

policy of applying Utah Code Ann. § 40-10-9(2) to allow the new operator 30 days in which

to submit an application for permit transfer and to allow operations during this period. As

set forth above, the Division is estopped from denying its policy after leading Valley Camp

and White Oak to believe that the policy was still in effect. Therefore the NOV and FTACO

must be vacated.

VII. ISSUANCE OF THE NOV AND FTACO IS INCONSISTENT WITH
NOV N93-39-6-1

NOV N93-39-6-1 was issued to Valley Camp for the alleged "failure to obtain

prior written approval in accordance with R645-303-300 before transferring, assigning or the

sale of rights granted by a permit." NOV N93-39-6-1 requires Valley Camp to abate the

NOV by submitting a complete and approved application for the transfer of permit rights

under ACT/007/001 by December 27, 1993. The Division's issuance of NOV 93-39-7-1

requiring immediate cessation of White Oak's operations is inconsistent with the abatement

period set by N93-39-6-1. Under NOV N93-39-6-1, the operator is allowed ninety days in

which to obtain a "complete, approved and accurate application for the transfer of rights

under ACT/007/001." Pursuant to Utah Code Ann. § 40-10-9(2), the successor operator

may continue to operate pending review and approval of the permit transfer application.

NOV 93-39-7-1 is inconsistent with NOV 93-39-6-1 because it requires immediate cessation

of operations which are specifically allowed to proceed under Utah Code Ann. § 40-10-9(2).

Therefore the NOV and the FTACO must be vacated.
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CONCLUSION

Utah Code Ann. § 40-10-9(2) allows White Oak to continue operations under

Valley Camp's mining and reclamation plan so long as an application for transfer is

submitted and reclamation liability is secured by a bond. Valley Camp and White Oak have

complied with this requirement. The Division's NOV and FTACO are issued contrary to

Utah Code Ann. § 40-10-9(2) for a violation which did not occur. Therefore, the NOV and

FTACO must be vacated.

White Oak requests formal hearing before the Board regarding the fact of

violation of the NOV and the FTACO.
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RESPECTFULLY SUBMITTED this ~. ~I day of ~~r(' 1993.

~G-~9rzOe' A. Dragoo, A0908
FABIAN & CLENDENIN,

a Professional Corporation
Attorneys for White Oak
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900
Facsimile: (801) 596-2814

....

hn S. Kirkham, A1831
STOEL, RIVES, BOLEY, JONES & GRAY
One Utah Center
201 South Main Street, Suite 1100
Salt Lake City, Utah 84111
Attorneys for Valley Camp
Telephone: (801) 328-3131
Facsimile: (801) 578-6999

CERTIFICATE OF SERVICE

I hereby certify that on this (j; J ·day of November, 1993, I caused a true

and correct copy of the foregoing VALLEY CAMP OF UTAH, INC. AND WHITE OAK

MINING & CONSTRUCTION COMPANY'S PETITION FOR FORMAL HEARING --

FACT OF VIOLATION, to be mailed via certified mail, return receipt requested, to:

James W. Carter, Director
Utah Division of Oil, Gas & Mining
355 West North Temple, Suite 350
Salt Lake City, Utah 84180-1203
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Jan Brown
Utah Board of Oil, Gas & Mining
355 West North Temple, Suite 350
Salt Lake City, Utah 84180-1203
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OCT 08 1 '33 11: 58 'v'ALCl=1i1 P.l

Moiling Adcress . _

Date of inspection 1(1-B_-.....''-'3lL- .19 9;>.
//( RI /"•• ""0 AIr"nme ot Inscecnon . • <:' ~c.m. '- p.m TO --.L.I:'--'......~c----~IP,.a.......a.m. U p.rn.

o Mbled

Operator Nome (ottlElf than PerrT'J1tee) _

::~"1l;S~~' O~= "Undag~M CCXh~
County Crt-4/-n.. Stote u4..<.. Telepnone 9'0/- yn-W'
Malllng Mereu ~.,I,q ben defh~ I''Y.£__ ''

Stote Permt No. A<.Tloo¥ ~/
Owoenhlo Category n Stole

O UINl
NAruRAl RESOUllCU
OII._."~

nriac Center " Suite 3SO " SclllakeCitv. VI 84180-1203 • 801-~5340

(
I

t:
o.-
~

C-o.->-...o
CD
U.-
-0
&:

Under authOrity of the Utah Ceo! Mining ond :reclomation Act. Section 40- 10-1 at seq.. lJfoh Code Annotated, 1953.
the undersigned aulTlOnzed representative ot the m..lslon of Oil. Gas & Mining has conductea on inspection of
abovo m!no on aoavo ooto ona I'Ie9 f6U1\3 V1oIOf,on(s) of t~o Dot. roguJcniO!lO or rOQUIrod pormlt oonditlon(t) Ildod
h~ .:Jttacl·lI"''':'I·lt(~}.nli:> r'.v'i(.."t:II..;uII:;li'u'_ u :itH.XJIUIt:l Nuli.:.v u' Vioiorion fc;r.:.cch Violation tisT~.

You must ocate eacn of these violations within the·designated abatemenr rime. Vou are responsIble for doing all
""or1c in a sate ana workmanl!ke manner.

The undersigned representative finds be! cessation 0' mining is)(II not n expressly or in practiCal effect required
by thi" notice. For this purpose. "ml/')jng" means extracting COOl trom the earth a c waste Pile. and transporting It
within or from tne mine Slte. •

This notice ShOll remain in effect until It expires 05 provided on reYar.se side of this form. or is modified. termtnated or
....ocated~ written r'lotice of an autnorizec recresentatlve ot the director of the Division of Oil. Gas & Mining. TIme 10r
-:Jbotement may bs extended rrv authorized representative for gooa couse. if a reouest is made within 0 reosonQOIe
tim9 betore th9 ana of obotement per1od.

Dele 01 service/mOIling _ ...O...i?.e--....r....-......f..:J::...- _ TImeotserviCe/malling /L'la X a.m. --.: p.m

Title

Signature

~tle

,dentlt!cottcn Number

0'" equOI ocportunity emplover "/85

Post·ll'· tlrand fax transmittal memo 7671

Dept.

FalCAI
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NOTICE OF VlOLAnON NO. N ,,1-"-7-1

/ ot-LV:oIation No.

C<::T J8 '93 12:oe VHLCHM

O~:"':=lICa- Pooa .z ot~
-------------------------

Provisions a act. regulot:ons or permit vieloted

.! ..&y~ - ]cm -/¥.2

Aootement time (inCluoing interim steps)

a.,. d' iJ4 n~

-,.o;-·'Tf--e-QGM--VC-a-l::::>-W-.O-SM-""-N-I(-PE-RM-'-'TE-E/-O-PE-rlA-TO-:>-,-COlD--EN-RCC-..I\;-.OI-.-IC.-------·----------)
an equal ocpatunrty emOloyef 1':~

--_.- ._----------- ---
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