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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

(LEXINGTON DIVISION)
In re: : Chapter 11 Proceeding
LODESTAR ENERGY, INC. : Case Nos. 01-50969 and 01-50972
LODESTAR HOLDINGS, INC,,
3 Jointly Administered under
Debtors : Case No. 01-50969

Judge Joseph M. Scott, Jr.

Adversary Proceeding No.

LODESTAR ENERGY, INC.
333 West Vine Street

Suite 1700

Lexington, KY 40507

-and-

LODESTAR HOLDINGS, INC.

333 West Vine Street

Suite 1700

Lexington, KY 40507 PLAINTIFFS

Vs,

THE STATE OF UTAH

Mark Shurtleff

Attorney General

State Capitol Office

236 State Capitol

Salt Lake City, UT 84114-0810

and




KATHLEEN CLARKE, Executive Director
State of Utah Department of Natural Resources
Division of Oil, Gas & Mining

Or Her Successor in Interest

1594 West North Temple

Suite 1210 ,

~ Salt Lake City, UT 84114-5801

-and-

LOWELL P. BRAXTON, Division Director
State of Utah Department of Natural Resources
Division of Oil, Gas & Mining
1594 West North Temple
Suite 1210
Salt Lake City, UT 84114-5801

_ DEFENDANTS

COMPLAINT FOR INJUNCTIVE RELIEF
- Lodestar Energy, Inc. and Lodestar Holdings, Inc. (collectively “Plaintiffs” or
“Lodestar”), debtors and debtors in possession in the above-captioned jointly administered
Chapter 11 cases, for their Complaint for Injunctive Relief against defendants, The State of Utah,
Kathleen Clarke, Executive Director of State of Utah Department of Nétural Resources, Division
of Oil, Gas & Mining, or her success;)r in interest (“DOGM”) and Lowell P. Braxton, Division
Director DOGM (hereinafter, collectively “Defenda'nts”),‘ ‘through counsel, hereby state as

follows:

Jurisdiction, Venue, the Parties, Relevant Entities, and the Bonds
1. The Court has jurisdiction over this adversary procéeding pursuant to 28 U.S.C.

§§ 1334(b) and 157, and Rule 83.12(a) of the Local Rules of the United States District Court for

the Eastern District of Kentucky. This adversary proceeding constitutes a core proceeding




pursuant to 28 U.S.C. § 157(b). This adversary proceeding is properly venued in this District
under 28 U.S.C. § 1409.

2. On March 30, 2001, involuntary petitions (the “Involuntary Petitions”) were filed
in this Court against the Plaintiffs under Chapter 11 of thé United States Bankruptcy Code (thc;
“Bankruptcy Code”). On April 2‘7, 2001 (the “Relief Date”), upon the cbnsent of the Plaintiffs to
the relief requested in ther Involuntary P}etitions, the Court entered an Order for Relief Under
Chapter li of the Bankruptcy Code in each of the above-captioned cases.

3. Since the Relief Date, the Plaintiffs have continued in possession of their property
and are operating and inanaging their businesses and property and financial affairs as debtors and
debtors in possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code.

4. Plaintiffs are engaged in mining coal at several mines located in the State of Utah.

5. Defendant Kathleen Clarke is the Executive Director for the Department of
Natural Resources, DOGM. Defendant Lowell P. Braxton is the Division Director for DOGM.
As representatives of the State of Utah, each of the individual Defendants named in this § 5, as‘
well as their agents, employees and éubordinates, are responsible for the supervision of entities
and persons, including Plaintiffs, conducting mining in the .State of Utah. Based upon
information and belief, the Department of Natural Resources, DOGM, operates pursuant to the
Surface Mining Control and Reclamation Act, 30 USC §§ 1201, et &eq. and UCA §§ 40-6-1, et
seq. | |

6. Frontier Insurance Company (“Frontier”) is a surety company domiciled and
incorporated in New York. dn August 24, 2001, the New York Superintendent of Insurance and

Frontier jointly petitioned the New York Courts for an Order placing Frontier in rehabilitation




under New York’s Uniform Rehabilitation and Liquidation Act. See Exhibit A. On August 27,
2001, the New York Supreme Court issued an Order to Show Cause placing Frontier temporarily
in rehabilitation until such time as a hearing was held. See Exhibit B. In the rehabilitatio‘n
process, the bonds and policies of Frontier remain in full force and effect. On October 15, 2001,
the New York Supreme Court entered an Order of Rehabilitation of Frontier and the New York
Superintendent of Insurance was appointed as the Rehabilitator of Frontier. See Exhibit C. |

7. Pursuant to UCA 40-10-15 and Rules enacted thereunder, Lodestar was required
to provide surety bonds to DOGM from an acceptable susety company in order to obtain permits
to conduct mining activities in tﬁe State of Utah. See Exhibit D.

8. In accordance with Utah law, Lodestar previously obtained surety bonds from
Frontier for the benefit of DOGM. Copies of the surety bonds together with the relevant
Reclamation Agreements required by the State of Utah, have been filed by the State of Utah in
conjunction with their two Proofs of Claim. For the Court’s convenience, copies of the Proofs of
Claim are attached hereto as cumulative Exhibit E.

9. | In late 2000 and early 2001, Frontier experienced cash flow problems. In order to
provids additional surety protection and coverage for Frontier bondholders, Frontier entered into
a reinsurance agreement with Berkshire Hathaway Company’s affiliate, National Indsmnity
Company (hereinafter “Berkshire Hathaway”). A copy of the Reinsurance Agreement is
~ incorporated by reference and attached hereto under seal as Exhibit F. | The Reinsurance
Agreement comprehends all Fronti‘er bonds issued to Lodestar, which relate to its Utah

operations.




10. Merwin U. Stewart, as Insurance Commissioner for the Utah Insurance
Department, commenced an informal adjudicative proceéding pursuant to UCA Sections 31A-2-
201 and 63-46b-3 and related fules and regulations in connection with the Frontier
Rehabilitatioﬂ. On October 24, 2001, a Notice of Informal Adjudicative Proceeding and
Order/Revocation of Certificate of Authority was issued which, inter alia, revoked Frontier’s
Certificate of Authority in the State of Utah.

| Events Giving Rise to Present Controversy

11. As set forth above, on August 27, 2001, the New York Supreme Court, pursuant
to a joint petition by the New York Superintendent of Insurance and Frontier Insurance
Company, issued an order to show cause why Frontier should not be placed into rehabilitation.
A copy of fhe New York court’s order is attached as Exhibit B.

12. As set forth abo’ve, on October 24, 2001, a Notice of Informal Adjudicative
Proceeding and Order/Revocation of Certificate vof Authority was issued revoking Frontier’s
Certificate of Authority in the State of Utah. A true and accurate copy of the Nétice is attached
hereto as Exhibit G. Both Utah and New York are paiﬁes to the Uniform Rehabilitation and
Liquidation Act. See UCA 31A-27-101 et seq. and New York Staiute Article 7400, aﬁached as
Exhibits H and 1. Moreover, as set forth in correspoﬁder;ce from the Rehabilitor of Frontier,
Francesca Bliss, to the Commissioner of Insurance for the Kentucky Department of Insurance in
connection with the interpretation of a éubstantially similar Kentucky statute, Frontier continues
to service its business. Further, both Frontier and Berkshire Hathaway have aclcnowledged their
obligation, ability and intent to pay any claims made on the Frontier bonds in the ordinary course

of business. See Affidavits of President of Frontier Insurance Company and Executive Vice




President of Frontier Insurance Group, attached as Exhibit J. Frontier and/or Berkshire assert
that they are not liable for any claim which results when the Frontier bond obligations are
accelerated due to Frontier’s rehabilitation or the failure of Frontier to continue to qualify as an
authorized insurer or suréty. See Exhibit K. _

13.  On or about October 5, 2001, Utah and DOGM, through certain of its agents,
employees or representatives, issued two letters to Lodestar ‘alleging that Utah had adopted new
surety rules and that Lodestar Energy, Inc. was obligated to replace the current surety, Frontier
Insurance Company, within one hundred twenty (120) days of receipt of the letter. The letters
made reference to new rules promulgated by Utah requiring that “a surety company have a rating
of A- or better or a Financial Performance Rating of 8 or better according to the A.M. Best’s Key
Rating Guide and be continuously listed on the Department of Treasury, Circular 570.” Copies
of the October 5., 2001 letters are attached as Exhibit L.

14. By letter dated October 26, 2001, Defendant Utah, through Defendant Braxton
and DOGM, issued correspondence to Plaintiff ‘issuing a revised permit which was continge_nt
upon the satisfactio;l of nine (9) specific conditions set forth in Attachment A to the

| correspondence. Pursuant to numbered item 9, Plaintiffs were obligated to notify DOGM of thev
capacify of Frontier Insurance Company to provide adequate bond coverage for the mining
operations by November 2; 2001. A true anci accurate copy of said correspondence, with
attachment, is attached hereto as Exhibit M.

15. By letter dated November 2, 2001, Plaintiffs wrote to DOGM in satisfaction of
contingency 9, ahd notified DOGM of the Order of Rehabilitation entered by the Supreme Court

of the State of New York on October 15, 2001, specifically noting the anticipated denial by




Frontier that any “incapacity” was created by their insolvency. A true and accurate copy of said
correspondence is attached hereto as Exhibit N.

16. By letter dated Noveniber 13, 2001, DOGM, through its employees},
representatives and agents, issued correspondence to the Plaintiffs notifying Plaintiffs that Utah
and DOGM were requiring the replacement of the two Frontier Insurance Company bonds within
sixty (60) days of receipt of letter, but no later than January 7, 2002 (the “Rebonding Demand”).
The letter further notified Plainti_ffs that “if Replacement Surety is not posted within this time
frame Lodestar must cease coal extraction and gomply with the provisions of R 645-301-541.100
through R645-301-541.400 as applicable and immediately begin to conduct reclamation
operations in aécordance with- the reclamation plan.” A ‘true and accurate copy of said
correspondence is attached hereto as Exhibit O.

17. The requirement to cease coal extraction and processing operations and/or
otherwise comply with the demands set forth in the cofreépondence to Lodestar dated October 5,
2001 and November 13, 2001 and/or the issu;cmce to Lodestar of notices of noncompliance» or
cessation orders, and/or suspending Lodestar’s mining permits or taking any other enforcement
action adverse to Lodestar (individually or collectively, the “Adverse Actions™), are actions that,
if taken, would be taken as a consequence of Lodestar’s failure to comply with the Rebonding
Demand.

18.  Lodestar does not have the i'esources — either in the form of cash of .
unencumbered assets that could serve as collateral — to comply with the Rebonding Demand.

19. If the Defendants take the Adverse Actions, Lodestar will be forced to cease

operations in Utah entirely and will be unable to produce revenue from those operations. In fact,




if the adverse actions are taken, Lodestar will be unable to perform reclamation of the Utah
operations because cash flow from other Lodestar operations will be insufficient to fund such
‘reclamation. Moreover, the revenue anticipated from Lodestar’s Utah operations is critical to th§
Plaintiffs’ efforts to reorganize, and, as a result of the adverse actions, the Plaintiffs would be
‘unable to reorganize their affairs, to the extreme detriment of their estates, credit‘ors, customers,
employees and their emplqyees’ families and communities.

20.  Lodestar has performed, and cdntinues to perform in the normal course of its
operations, all reclamétion of the land on which it has conducted operations under the permits
associated with the Frontier bonds. Unless the Defendants are permitted to take the Adverse
Actions, Lodestar will continue to perforrh reclamation in accordance with applicable Utah law.

. 21.  The State of Utah, Division of Oil, Gas & Mining, filed two (2) proofs of claim

‘on June 4, 2001 relating to Plaintiffs’ reclamation obligations. The proof of claim designated as
claim no. 249 relates to Plaintiffs’ “White Oak No. 1 and 2 mines’;; states that it is a secured

claim; describes its collateral as “reclamation agreement surety bond, Frontier Insurance

Company, sufety’ ’; and values that collateral at Four Million Two Hundred Niﬁety—two Thousand

Dollars. The proof of claim designated as claim no. 250 relates to Plaintiffs’ “Horizon Mine”;

- states the amount of the cléim to be Seven Hundred Eleven Thousand Dollars; states that it is a
secured claim; describeé its collateral as “reclamation agreement surety bond, Frontier Insurance

Company, surety”’; and values that collateral at Seven Hundred and Eleven Thousand Dollars.




COUNT 1

Enforcement of the Automatic Stay

22.  Plaintiffs incorporate by reference paragraphs 1 through 21 above as if set forth
herein. |

23.  The Adverse Actions would violate the automatic stay provisions of Section
362(a) of the Bankruptcy Code becaﬁse they would constitute acts: “to recover a claim against
the debtor that arose before the commencement of the case under this title” in violation of
Section 362(a)(1); “to obtain possession of property of the estate or of property from the estate or
to exercise control over property of the estaté” in violation of Section 362(a)(3); and/or “to
collect, assess, or recover a claim against the debtor that arose before the commencement of thg
case ﬁnder tilis title” in violation of Section 362(a)(6).

24.  The Adverse Actions would not be exceptéd from the gforementioned provisions
of Section 362(a) uhder Bankruptcy Code § 362(b)(4) because the Adverse Actions are not an
“action or proceeding by a govémmental unit . . .. to enforce such governmental unit’s . . . police
and regulatory power . . ..” Rather, the Adverse Actions, (which would result from Lodestar’s
failure to comply with the Rebonding Demand) would be taken primarily to further Utah’s
pecuniéry interest because bond replacement would result in a pecimiary advantage to Utah vis-
a-vis other creditors of Lodestar’s estates: instead of utiljziné its resources to operate its
business and pay creditors in accordance with Bankruptcy Code pﬁorities, Lodestar wouid be
required to devote its resources to provide (arguably) gfeater security to Utah for Lodestar’s

reclamation obligations.




25. The Defendants did not seek relief from the automatic stay of Section 362(a) to
make the Rebonding Demand, nor have they advised the Plaintiffs that they intend to seek ;elief
from the automatic stay to take the Adverse Actions.

26.  In order to protect the Plaintiffs’ property and estates, and prevent Utah from
obtaining more favorable treatment of its claim and interests to the detriment of other creditors
and parties in interest, the Court should enter an order enforcing the automatic stay and ordering
the Defendants not to take the Adverse Actions.

COUNT II

Restraix_i_i_gg Order and Injunctive Relief

27.  Plaintiffs incorporate by reference paragraphs 1 through 26 above as if set forth
herein.

28.  If taken, the Adverse Actions, as means to compel the Plaintiffs to comply with
the Rebonding Demand, would violate federal law, including without limitation, Bankruptcy
Code §§ 362, 363, 365, 507 and 541, and the Supremacy Clause of the United VStatcs
Constitution, by, among other things:

(a) violating the automatic stay provisions of § 362(a)(1), (3) and (6) as an attempt to
collect or recover Utah’s claim against Lodestar for reclamation obligations, or an attempt to
exercise control over property of the estate by causing Lodestar to devote its resources to provide
(arguably) greater security to Utah for Lodestar’s reclamation obligations;

(b) violating provisions of Sections 363, 365 and 541, by impairing Lodestar’s rights to

use, sell or lease its property in the conduct of its business, and to perform, assume or assign its




executory contracts, in that the Adverse Actions would compel Lodestar to devote its resources
to obtain replacement bonds;

(c) violating the provisions of Section 507 by requiring Lodestar to devote its resources
to obtain replacement bonds instead of utilizing those resources to operate its business and pay
creditors in accordance with Bankruptcy Code priorities; |

(d) violating the provisions of Section 541 by impairing or eliminating Lodestar’s
contfactual and property interests in the eﬁforcement of obligations as defined by the issued
bonds and as supplemented by the reinsufance agreement; and

(e) violating the Supremacy Clause, U.S. Const. Art. VI, § 2, by forcing Lodestar, under
color of state law, to expend assets of the estate to improve the position of Utah vis-a-vis
Lodestar’s other creditors, in that the Defendants are seeking to reorder the priority and payment
scheme established by the Congress in the Bankruptcy Code.

29.. Pursuant to Section 105 of the Bankruptcy Code and Bankruptcy Rule 7065,
Plaintiffs réquest a temporary restraining order and/or preliminary and permanent injunction.
Plaintiff will sustain rimmediate and irreparable harm and injrury unless the Defendants are
restrained and enjoined from taking the Adverse Actions.

WHEREFORE, Plaintiffs respecti;'ully request that the Court enter a temporary restraining
order, preliminary and pennaneﬁt injunction restraining and enjoining the Defendants,
individually and collectively, as well as their ‘agents, employees and/or subordinates, from
proceeding in any way in demanding or requiring that Lodestar cease coal extraction and
processing operations and/or otherwise comply with demands of the Defendants as set forth in

the correspondence to Lodestar dated October 5, 2001 and November 13, 2001, issuing to

11




Lodestar notices of non-compliance or cessation orders, suspending Lodestar’s mining permits,

and/or taking any other enforcement action adverse to Lodestar based solely upon Lodestar not

obtaining surefy bonds to replace those bonds provided to the DOGM by Frontier Insurance

Company in connection with mining permits issued to Lodestar to secure performance of its

reclamation obligations, any and all other equitable relief to which Plaintiffs may be deemed

entitled, Plaintiffs’ attorneys fees, costs and expenses incurred herein.

Dated: January 2, 2002

Respectfully submitted,
SQUIRE, SANDERS & DEMPSEY L.L.P.

Stephen D. Lerner

Gregory A. Ruehlmann
Jeffrey A. Marks

312 Walnut Street, Suite 3500
Cincinnati, Ohio 45202
Telephone: 513-361-1200
Facsimile: 513-361-1201

Email: slemer@ssd.com
gruehlmann@ssd.com
jemarks@ssd.com

and

FOWLER, MZASLE & BELL, LLP

Taft A. McKinstry

Ellen Arvin Kennedy ‘
300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile: 859-255-3735

E-mail: tmckinstry@fmblaw.com
eakennedy@finblaw.com

COUNSEL FOR DEBTORS AND
DEBTORS IN POSSESSION
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Press Kédease 8/24/2001 - Frontier Insurance Company Agrees To Vohnnnykd-bﬂh!nn Page 1 of 1

New York State
Insurance Department

ISSUED: 82472001 — "~ FOR IMMEDIATE RELEASE

FRONTIER INSURANCE COMPANY AGREES TO VOLUNTARY
REKAB!LITATION

. TthewakSmulmanepcmm:ndmelmmCowhw
. reached un agrooment for Frootier ta enter into vohmtacy rehabilitation. By & vote of the board .
of diroctors, Frootier consented (o entry of an order of rehahllitstion pursusnt to Article 74 of
the New Yark State Insurance Law. Upon approval of the rolishilitstion by the New Yock State
Supreme Cowrt iu New York County, the Department will take control of the property casualty
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full review of opcrations by the Superintendent. Additionally, llhaxmpoﬂdalula&u
contracts of Frontier will remain in force. .
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: ¢
Al L: l’:m Rg the Supreme ]
Court of the Siatc of Neaw

_ Yuork, County of New York,
al the Courthouse. 60 Centre
Street. New York, New York
onthe ayof . 2001

PRESENT AUG 2 7 2001
HON. | |
N- EDWARD H. LEHNER ,'
JUSTICE '
x

In the matter of

the application of - Index No.¢) / 9/0 5070
GREGORY V. SERIO. as Superintemlent of Insurancc of
the State of New York. for an order lo lakc possession of ORDER TO SHOW
the preperty of and rchabilitate _ CAUSE

FRONTIER INSURANCE COMPANY

X
Upon reading the annexcd pc!idon ol GREGORY V. SERIO. Supcrintendent of

Insurance of the State of New York | (the '\upcnnlmdcnl ") hv Kev ln"%z":l’"ci,’ f} ‘oiﬂiq. vﬂ' of FM"I
Deputy Superintendent, duly verificd thc'l.‘!\*v of R\j . 200

Swols T8 7, 2001
T TOTCFrowilihordd-heramtal:—

NOW. on motion of the Hon. Eliot  Spitzer. Attomey General of the State of

New Yark. attorney for the Superiniendent. and alter duc deliberation having been had

thereon: ' :
, of \"s afformy
LET FRONT!FR INSURANCE COMPANY (“Fronticr™yehow causc helore thic
sTou aSerrensse g0
l ari____. courtroom_I 3 8. onthc]O day of, L2mMiat ¢ weiock in the

Aot 0 CENTRE STRRET, M E YM"
\u,n.oo«\ or as snon thereafler as counscl may be heard, :hv an order should not he madc AJ, '-[
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_ and entered, pursuant to article seventy-four of the New York Insurance Law, appointing

the Superintendent as rehabilitator of Frontier, directing the Superintendent to take

posscssion of Frontier’s busincss and property and to take such steps as are necessary to

remove the causes and conditions that make this proceeding ne:.;.éssaty, issuing the
injunctions provided for in section 7419 of the New York Insurance Law, and granting
snch other relicl as is just; and |

- Sufficient cause having been alleged ;hercfor; let service of a copy of this Onder
to Sbov;v Cause, #nd the papers upon _wi:ich it is granted b2made by personal sexjfice

~ osT : :
upon Frontier on or before the3 Oday of "“7 G- » 2001, and such service shall be

| deemed good and sufﬁcimf sen}icc, and it is hereby

ES

\,I
¢

ORDERED, that pending the hearing of the motion, Frontier, its officers,
directors, sharehalders, members, trustees, agents, servants, employees, policyholders,
attorneys, managers, and all other persons are restrained from the transaction of its

business or the waste or disposition of its property, except as authorized by the

Superintendent; and it is hereby
/ ORDERED, that pending the hearing of the motion, the Superintendent is
appointed as temporary rehabilitator and is hereby authorized and directed forthwith to

| take possession of the property of Frontier and conduct the bu's_in'ss thereof.
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10/13\/.?!'4.9 1809 o VAT, FINUCER 463 = smesariy U 154578554 ° . F"V'P.m -
AtIAS Part 19 of ths Court
ofthesmoanYatk.caunq '
New York, at the 0
CmeSMN"Yad,NW Yok
o the 10 day of October, 2001.
PRESENT: '
HON. EDWARD H, LERNER
JUSTICE .
Inthe Matterof « , adsx N oS04 001
The Apglicatica of i ORDEROYF =
: . & m%mg_;
GREGORY V., SERIO, a1 Superintezdent of hnrance _
of the State of New Yeek, fr mn onjay to fako Te G ¢ -
bossextion of the property of ind rehabllitas ﬁ,r% R 6\.
| , s
-FRONTIER INSURANCE COMPANY ‘}% B L= I
. 2 . )

" Pefilonss, Gregory V, Serin, Superotendeat of tonurancs of i Sate of New
2 Yamwmmamcmwnmmak:;«mw
" | the property of and rebabiktats Prootier Iusurence Company OFremtieryy,
NOW, ypon reading and Sling the arder to show causa signed Augnst 27,
2001, the petition of Gregary V. Swrio, Superimendent of Tsurancs, by Ravin Rxmpe,
thwsquwmmmumummqﬁam '
of Kevin llanpp swon 1o e August 27, 2001; (ths exhibits annexed thersto); the cross
mation by Froutler hunraucs Group dated Septomber 7, 2001, the snnzxed proposed
petition, the afidavit of Suzazme Loughlln swesa 1o ca Septeaber 7, 2001, the exihits
tnnexed Wersto; the affimation i oppositien by Mary Nicholls dmed September 7,
2001; the affirmarion fa opposition by Adsm . Gt dltnd&';tunher 7, 2001; ths
affidavit a:m Ranps swam to an October 3, 2001, :nd.;he exhibits annexed thereto;
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and the roply afidavit of Joseph Termizd sworm to an October 3, 2001 and It ppearing to

my sad-ﬁ;ﬁoam

l.me'WwaYo&ugm
' pw/mahyhm«mNovmbeI%Zmdmmzd
bumnnAugnsn'l 1966;

2. Frouties's principal haofbusinﬁsxsloatcdatl”ml’.nme
MnuRnd,MEu,NWY«khswim County. Fromtier's
tax ID number is [3-2549808;

3. Fronfier is sabjecs to the New York Insurdnes Low snd partienladly
io axticle 74 thereof;

4. TFromtieris insojvests

S, Erémtier hax fiiled to care ity impairment of capital or minimym
surpina to policybalders;

5. Z@Mmﬁmhmﬂﬁwmofmﬂﬂm

7. 1t is in the best intevest of Fronticys's policyholders, eredittry and
the general public that the Superintendant be dirscted to take

and affafrs;

Genrral of the State of New Yerk, md dnodﬂibmtinnhzv{ubem had;

Yotk, it is ORDERED as fallows:
L. mmﬂmwmdmdmmmdmkﬁthdrm

3. Gregory V. Scxio, Supdmdmmdﬂammhoﬁuu

. swmuwnmmonmqmu
athordzed and directed to immediately take possession of its
Property, conduct its basiuesy, including but not limited to settling
claims within kis sols discretion, taks such towad the
removal of the cayses md cendftions which mads

Snp«lnuudmuaghabnm
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mdm‘smﬁwmmbnﬁnm- :

NOW, on moton of Hon. Eliot Spitzer, AtbmeyGenml of tha Stats of New °:

 proceeding
muhdﬂﬂdamﬂamd@%anddulw{thm .
pupatymdhmnmof?mblnmuththemcofm




* toemm wwewr wma = e aw

10/11\{-0-150-.}3\:0.10 i ] CAE o ) I N AD Y m' u xam‘%m

3. NohumnﬂmedmminﬂWuhﬁhor
'Mmm:hmumswdnmdmums
deferred ttl] forther order of this coust;

4. sz.moﬁnm.d&m,dapodmdn.mmam -
mwmaphﬂoth&pmahvmwmw“
receds  belonging of ‘mlating o Froutler, including, but not
limired to insuracs palicy, hudmadlegalmsm&wnd,
upon request of the Superintendent 23 Rehabilitator to assign,
mmmmduﬂvwbmmmhmp«qwmm

5. Anypm&ﬁml.eaponﬂmo:mdadmmw
books, papers or reeonds.relating to the business of Froatipr shall
preseva them and submiir them 1w the Supetimtendent as

Rshahiﬁwformmhsﬁonmdcamnanmbhma,

6 Al persons fnolnding, but not limited to the ofScars, directors,

Mldnkmmmmpbyeqm%m .
of Froutier, xxo enjoined and restrained fom the

managers
 transaction of Froutler's business, the waste or disponition of ity
property, intsrfering with thy Supesintandent as Rehabilitator in the
possession, contyol and management of Fronticr’s properly or in
tha discherga of his dutles;
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11, m'a&ﬁmmmmmmmmw
mwmmmmmwmxrmmm,u:
Rehabilitator, by Opder to Stew Camsa on notiss tn interssted
parties, including without limitation Prontier's sale sharsholdar,
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Utah Code Ann. § 40-10-15

UTAH CODE ANNOTATED
Copyright (¢) 1953-2001 by Matthew Bender & Company, Inc.
one of the LEXIS Publishing companies.
All rights reserved.

*** STATUTES CURRENT THROUGH THE 2001 SUPPLEMENT ***
*** (2001 FIRST SPECIAL SESSION) ***

TITLE 40. MINES AND MINING
CHAPTER 10. COAL MINING AND RECLAMATION

- GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
Utah Code Ann. § 40-10-15 (2001)

' § 40-10-15. Performance bond -- Duration of liability under bond -- Cash deposit or
securities in lieu of bond -- Surety -- Adjustment of amount

(1) After a surface coal mining and reclamation permit application has been approved but
before the permit is issued, the applicant shall file with the division on a form prescribed and
furnished by the division, a bond for performance which is payable to the state and the
United States, if appropriate, which is conditioned on faithful performance of all the
requirements of this chapter and the permit. The bond shall cover that area of land within the
permit area upon which the operator will initiate and conduct surface coal mining and
reclamation operations within the initial term of the permit. As succeeding increments of
surface coal mining and reclamation operations are to be initiated and conducted within the
permit area, the permittee shall file with the division an additional bond or bonds to cover
these increments in accordance with this section. The amount of the bond required for each
bonded area shall depend upon the reclamation requirements of the approved permit; shall
reflect the probable difficulty of reclamation, giving consideration to such factors as .
topography, geology of the site, hydrology, and revegetation potential; and shall be
determined by the division. The amount of the bond shall be sufficient to assure the
completion of the reclamation plan if the work had to be performed by the division in the
event of forfeiture and in no case shall the bond for the entire area under one permit be less
than $10,000.

(2) Liability under the bond shall be for the duration of the surface coal mining and
reclamation operation and for a period coincident with the operator's responsibility for
revegetation requirements in Section 40-10-17. The bond shall be executed by the operator
and a corporate surety licensed to do business in the state, except that the operator may
elect to deposit cash, negotiable bonds of the United States government, or negotiable
certificates of deposit of any bank organized or transacting business in the United States. The
cash deposit or market value of the securities shall be equal to or greater than the amount of
the bond required for the bonded area.

(3) The division may accept the bond of the applicant itself without separate surety when the
apphcant demonstrates to the satisfaction of the division the existence of a suitable agent to
receive service of process and a history of financial solvency and continuous operation
sufficient for authorization to self-insure or bond the amount.

(4) Cash or securities so deposited shall be deposited upon the same terms as the terms

- http://www lexis. com/research/retneve? m=7d336487f258c6a92e843a0d2e800020& browseTyp 1/2/02
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upon which surety bonds may be deposited. The securities shall be security for the
repayment of the negotiable certificate of deposit.

(5) The amount of the bond, surety, or deposit required and the terms of each acceptance of -
the applicant's bond shall be adjusted by the division from time to time as affected land
acreages are increased or decreased or where the cost of future reclamation changes.

HISTORY: C. 1953, 40-10-15, enacted by L. 1979, ch. 145, § 1; 1994, ch. 219, § 12.

NOTES: -
AMENDMENT NOTES. --The 1994 amendment, effective May 2, 1994, substituted the
language beginning "which is payable" for "payable, as appropriate, to the United States or
the state and conditional upon faithful performance of all the requirements of this chapter
and the permit" at the end of the first sentence in Subsection (1).

Service: Get by LEXSTAT®
Citation: UCA 40-10-15
View: Full
Date/Time: Wednesday, January 2, 2002 - 3:14 PM EST
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" FORMBIO (Official Focm 10)4/01) - ‘ ..
UNITED STATES BANKRUPTCY COUR
EASTERN DISTRICT OF KENTUCKY (LEXINGTON)

Name of Debtor Case Number

Lodestar Energy, Inc., a Deleware 01-50969

Corporation

i Nameofoedmr (The pa-sonorothaemny to whomlhcdcbtor D Check box if you are aware T

Owes money or property): anyone else has filed = proof of

STATE OF UTAH claim relating to your.claim. Attach

Name and Address where notices should be sent: copy of statement giving particulars,

' O Check box if you have ncver .

STATE OF UTAH

DIVIS MINING received any notices from the

Pomxg‘nlgoon.w& bankruptcy court in this case.

SALTLAKE CITY, UT 84114 O Check box if the address differs THIS SPACE 1S FOR COURT USEONLY

from the address on the envelope
seat to you by the court,
Teleghone Number: o
debtoc: Check here U replaces
L 00T oL entifies . | hisclim .. Damends & previously filed claim, dated ____
I BuisforClahn ; TJ Retiree benefits asdefined in 11 US.C. §1114(x)

O Goods sold [J Wages, salaries, and compensation (fill out below)

[ Services performed ' Your SS #:

O Money loaned Unpaid eompennuon for services performed

D Persoual injury/wrongful death from

TIX .
| B omerMine Reclamation cbligation under Federal and State Coal Mining Reclamation Acts
Date debt was 2 3. If court judgment, date obtained:
_July 14, 1999
4.TotllAmountofChimntTimeCueFilul

1f all or part of your claim is secured or entitled to pricrity, llsocomplewIKemSOrﬁbelow
O Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Atiach itemized statement of all

interest or additional charges.
5. Secured Claim. €. Unsecured Priority Claim.
B Check this box if your claim is secured by collateral [ Check this box if you have an unsecured priority claim
(inclnding a right of setoff). Amount extitled to priority $.
Brief Description of Collateral: ) Specify the priarity of the claim:
O Real Estate [ Motor Vehicle [ Wages, salaries, or commissions (upto $4,650),* carned within 90 days
‘@ OtherReclamation Agreement Surety | before filing of the bankruptcy petition or cessation of the debtor’s
Bond, Frontier Insurance Company, Surety business, whichever is emlier - 11 U.S.C. § 507(a)3).
Value of Collateral: ~§ 0 Contributions to an employee benefit plan - 11 U.S.C. §507(a)(4).
QO Up to § 2,100* of deposits toward purchase, lease, o‘rl rental of property or
services for persopal, family, or household use - 11 U.S,C. § 507(a)(6).
Value tO Utah: $4,292,000.00 0O Alimony, maintenance, or support owed to a spouse, former spouse; ot
. child - 11 US.C. § 507(aX7).
Amount of arrearage and other charges at time case filed [0 Taxes or penaltics owed to governmental units - 11 US.C. § 507(a)(8)."
included in secured claim, if any: $ L1 Other - Specify applicable paragraph of 11 U.S.C. § 507(a)(_).
*Amounts are subject to adjustment on 4/1/04 and every 3 years theregfier

with respect to cases commenced an or after the date aéadjmmem. :
7. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of ACE 5 Y

making this proof of claim.

8. Supporting Documents: Antach coples of supporting documents, such as promissory noles, DISTRICT OF KENTUCKY
orders, invoices, itemized statements of running accaunts, coatracts, court judgments, mortgages, security F‘ LED
agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the
documents are not available, explain. If the documents are voluminous, attach a summary. *L"*Ol

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, enclose a smmped. self-
addressed envelope and copy of this proof of claim. JUN 04&001

r P

print (he name and e, if any, of the creditor or other person authorized to file
py of power of attorney, if any):

Due AT LEXINGTON
5—/? °/ o ERRY D. TRUITT, GLEP

Kuu' €, St‘b“l- As$iSThT Amrod ey Cxwena | 'li E%NKBHEIQ% COURT
P M‘Yf“ P’ﬂfiﬂngfraudukm délm. Fine of upmss'&),owmimmwm forup o 5 years, or both. . §8 152 and 3571.
%% Proof of clalm forms and afiachments must be fled IN DUPLICATE+o% e TEYHIRIT
hrwdvenﬂbmndwpy.mmh%nﬂwmnpdmv i BRE et




RECLAMATION AGREEMENT

Permit Number:
Date Original Permit Issued:
Effective Date of Agreement:

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801
(801) 538-5340

COAL RECLAMATION AGREEMENT
—~-000000-- '

For the purpose of this RECLAMATION AGREEMENT the terms below are defined
as follows:

“PERMIT”: (Mine Permit No.) ACT/007/001 _ (County) Carbon
“MINE”: (Name of Mine) it No. 1 and No. 2 Mines
- “PERMITTEE”: (Company or Name) Lod n C.
(Address) 333 W. Vine Str., Suite 1700, Lexington,
| KY 40507
“PERMITTEE’S REGISTERED
AGENT™: (Name) orporation Systen
| (Address) 0 t Broadw th Flo I e
City, UT 84101
(Phone)  (801) 364-5101
“COMPANY OFFICER(S)”: R. Eberley Davis, Vice President and
is et
“BOND TYPE”: . (Form of Bond)  Surety
“BOND”: (Bond Amount-Dollars)  $4,292.000
| (Escalated to Year) 2004
“INSTITUTION”:- (Bank or Agency) [NA]
“POLICY OR ACCOUNT NUMBER”: [NA]

Page_ [ of 22
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RECLAMATION AGREEMENT

Permit Number: ACT/007/001
Date Original Permit Issued: __
Effective Date of Agreement: 9&%‘ 14,1999

“LIABILITY INSURANCE™ (Exp) 08/31/1999
(Insurance Company) ~ Reliance National

“STATE”: ‘ t of Natur. urces

“DIVISION”: Division of Oil, Gas & Mining
“DIVISION DIRECTOR™: well Braxton '
EXHIBITS: | | " Revision Dates
“SURFACE DISTURBANCE” Exhibit “A”

“BONDING AGREEMENT” Exhibit “g”

“LIABILITY INSURANCE” Exhibit “C”

“POWER OF ATTORNEY”

Page o) of_?_o'z-




RECLAMATION AGREEMENT

This RECLAMATION AGREEMENT (hereinafter referred to as Agreement) is
entered into by the Permittee.

WHEREAS, on Q{l«ﬂ« 14 1977 theDivision
roved the Permit Apphcauo{{ Pacldge, hereinafter PAP, submitted by ‘

P!
éﬂ%"'&“" hereinafter Permittee; and

WHEREAS, prior to issuance of a permit to conduct mining and reclamation operations
on the property described in the PAP, hereinafter Property, the Permittee is obligated by Title 40-
10-1, et seq., Utah Code Annotated (1953, as amended), hereinafter Act, to file with the Division
abond ensuring the performance of the reclamation obligations in the manner and by the
standards set forth in the PAP, the Act, and the State of Utah Division of Oil, Gas and Mining
Rules pertaining to Coal Mining and Reclamation Activities, hereinafter Rules; and

WHEREAS, the Permittee is ready and willing to file the bond in the amount and in a '
form acceptable to the Division and to perform all obligations imposed by the Division pursuant
to applicable laws & regulations relating to the reclamation or the Property; and

WHEREAS, the Division is ready and willing to issue the permittee a mining and
reclamation permit upon acceptance and approval of the bond.

NOW, THEREFORE, the Division and the Permittec agree as follows:

1. The provisions of the Act and the Rules are incorporated by reference herein and
hereby made a part of this Agreement. Provisions of the Act or Rules shall
- supersede conflicting provisions of the Agreement.

2. The Permittes agrees to comply with all terms and provisions of the PAP, the Act,
and the Rules, including the reclamation of all areas disturbed by surface coal
mining and reclamation operations despite the eventuality that the cost of actual
reclamation exceeds the bond amount.

3. The Permittee has provided a legal description of the property including the
number of acres approved by the Division to be disturbed by surface mining and
reclamation operations during the permit period. The description is attached as
Exhibit A, and is incorporated by reference and shall be referred to as the Surface
Disturbance. :

4. The Permittee agrees to provide a bond to the Division in the form and amount
- acceptable to the Division ensuring the performance of the reclamation

280201.1 - Page g of_.l&..
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RECLAMATION AGREEMENT

obligations in the manner and by the standard set forth in the PAP, the Act, and
the Rules. Said bond is attached as Exhibit B and is incorporated by reference.

5.  The Permittee agrees to maintain in full force and effect the public liability
insurance policy submitted as part of the permit application. The Division shall
be listed as an additional insured on said policy.

6. In the cvent that the Surface Disturbance is increased through expansion of the
coal mining and reclamation operations or decreased through partial reclamation,
the Division shall adjust the bond as appropriate.

7. The Permittee does hereby agree to indemnify and hold harmless the State of Utah
and the Division from any claim, demand, liability, cost, charge, or suit initiated
by a third party as a result of the Permittee or Permittee’s agent or employees

_ failure to abide by the terms and conditions of the approved PAP and this

Agreement.

8. The terms and conditions of this Agreement are non-cancelable until such time as
the Permittee has satisfactorily, as determined by the Division, reclaimed the
Surface Disturbance in accordance with the approved PAP, the Act, and the
Rules. Notwithstanding the above, the Division may direct, or the Permittee may
request and the Division may approve, a written modification to this Agreement.

9. The Permittee may, at any time, submit a request to the Division to substitute the.
bonding method. The Division may approve the substitution if the bond meets the
requirement of the Act and the Rules, but no bond shall be released until the
Division has approved and accepted the replacement bond.

10.  Any revision in the Surface Disturbance, the bond amount, the bond type, the
liability insurance amount coverage, and/or the liability insurance company, or
other revisions affecting the terms and conditions of this Agreement shall be
submitted on the form entitled Stipulation to Revise Reclamation Agreement and
shall be attached hereto as Exhibit D (other exhibits as appropriate.)

11.  This agreement shall be governed and constructed in accordance with the laws of
- the State of Utah. The Permittee shall be liable for all reasonable costs incurred
by the Division to enforce this agreement.

12 Any breach of the provisions of this Agreement, the Act, the Rules, or the PAP

- may, at the discretion of the Division, result in enforcement actions by the
Division which include but are not limited to, an order to cease coal mining and

280201.1 Page_4 of A2




RECLAMATION AGREEMENT

reclamation operations, revocation of the Permittee’s permit to conduct coal
mining and reclamation operations and forfeiture of the bond. ‘

13.  Inthe event of forfeiture, the Permittee agrees to be liable for additional costs in
excess of the bond amount which may be incurred by the Division in order to
comply with the PAP, the Act, and the Rules. Any excess monies resulting from
the forfeiture of the bond amount upon compliance with this contract shall be
refunded as directed by the permittee or, if a dispute arises, as directed by a court
of competent jurisdiction by interpleading the funds subject to the dispute.

14,  Each signatory below represents the he/she is authorized to execute this
Agreement on behalf of the named party. Proof of such authorization is provided
on a form acceptable to the Division and is attached hereto. :

SOAGREED@ jé/% day of Wn, | ,1947

STATE OF UTAH:

(AN SN S 1y 2 S
PERMITTEE: _ LODESTAR ENERGY, INC. M

K CLARS #eas

R. Eberley Daffis, Vice President and
Assistant Sectetary

NOTE: An Affidavit of Qualification must be completed and attached to this form for
each authorized agent or officer. Where one signs by virtue of Power of Attorney of a company,
such Power of Attorney must be filed with this Agreement. If the Principal is a corporation, the
_Agreement shall be executed by it’s duly authorized officer. :

280201.1 Page 5 of 2>
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RECLAMATION AGREEMENT

EXHIBIT “A”
PERMIT AREA

LEGAL DESCRIPTION
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RECLAMATION AGR}:EMENT
Exhibit “A" - PERMIT AREA"- Permit Number: ACT/007/007
Effective Date: _July 9, 1999
R
- LEGAL DESCRIPTION

In accordance with the RECLAMATION AGREEMENT, the PERMITTEE intends to
conduct coal mining and reclamation activities on or within the PERMIT AREA as described
hereunder: (The bonded area equals the permit area)

4

Total acres of PERMIT AREA: __37463cres

Legal Description of PERMIT AREA:

Jownship 13 South, Range § East, SLBM ;

Section 24: SE Y%, and portons of S 4 NE %, NW % NE ¥, and E A SW 4
Section 25: E 4, portionof WY

Section 35: Portions of E % E %, and SW % SEL4

Section 36: All .

Township 13 South, Ranpe 7 East, SLBM

Section 8: EKSE'/..pcnionofSW%SE'/

Secton 9: WHhSWY

Scction 16: W% WY NEUNWY NWUNEY

Section I7: NE ¥% excluding parts of SW % NE Y% and NE ¥4 NE Y%, N B SE '4,
Section 19: SKUSWY NEVSWY, mdpomonsofW‘AE‘A B % NW L,
Scction 20; Portions of NE % NE %

Section 21: Portions of NW % NW Y%

Section 30: WKWK.SEV-SW'/.,NE%N’W'/‘

Section 31: WUYUNW Y, SW1/4

Township 14 South, Range 6 East, SLBM

Section 1: EBNEY,NEVSE Y%

Township 14 South, Range 7 East, SLBM

Section 6: W% WYEY

Scction 7 NW %, NW % NE %

This is the PERMIT AREA that is covered by the reclamation surety provided in Exhibit “B".

IN WITNESS WHEREOF the SURETY has hereunto set it’s signature this

9th dayof _ July 1999,

Frontier Insurance Company -k
SURETY

oy: (Dasum o Wregon.

Title;: Dawn L. Morgan, Attorney-in-Fact

 J 7- F .J.'l
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EXHIBIT “B”
- SURETY BOND

(FEDERAL COAL)

Page 8 of 22




N |
RECLAMATION AGREEMENT
Exhibit “B” - SURETY BOND Permit Number: ACT/007/00]
SURETY BOND

(FEDERAL COAL)

THIS SURETY BOND entered into and by and between the undersigned
PERMITTEE, and SURETY COMPANY, hereby jointly and severally bind ourselves, our
heirs, administrators, executors, successors, and assigns unto the State of Utah, Division of Oil,
Gas & Mining (DIVISION), and the U.S. Department of Interior, Office of Surface Mining
Reclamation and Enforcement (OSM) in the penal sum of __$4.292.000 :

(Surety Bond Amount) for the timely performance of reclamation responsibilities of the surface
disturbance described in Exhibit “A” of this RECLAMATION AGREEMENT.

This SURETY BOND shall remain in effect until all of the PERMITTEE?’S reclamation
obligation have been met and released by the DIVISION and is conditioned upon faithful
performance of all of the requirement of the Act, the applicable rules and regulations, SMCRA,
the approved permit, and the DIVISION.

The SURETY will not cancel this bond at any time for any reason, including non-
payment of premium or bankruptcy of the Principal during the period of liability.

The SURETY and their successors and assigns, agree to guarantee the oblxganon and to
indemnify, defend, and hold harmless the DIVISION and OSM from any and all expenses
which the DIVISION and OSM may sustain as a result of the PERMITTEE’s failure to comply
with the condition(s) of the reclamation obligation.

The SURETY will give prompt notice to the PERMITTEE and to the DIVISION and
OSM of any notice received or action alleging to insolvency or bankruptcy of the SURETY, or
alleging any violations or regulatory requirement which could result in suspension or revocation
of the SURETY’s hcense

Terms for release or adjustment of tlus BOND are as wntten and agreed to by the

DIVISION and the PERMITTEE in the RECLAMATION AGREEMENT incorporated by
reference herein, to which this SURETY AGREEMENT has been attached as Exhibit “B”.

280201.1 . Page_ 7 _of ey
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RECLAMATION AGRPEMENT
E
Exhibit “B" - SURETY BOND ‘

IN WITNESS WHEREOF; (o PERMITTEE has herounto sct it’s signature this 9th_
dayof July ,19.99 ' ‘

Titde: Vice President &
Assistant Secretary

IN WITNESS WIIEREOF, thc SURETY has hereto set it's ignature this
9th dayof__ July ,19_99

E;gnﬁg ¢ Insurance Company
SURETY

M |

Title: _Attorney-in-Fact

ACCEPTED BY THE STATE OF UTAH:

NOTE: - An Affidavit of Qualification must be completed and attached ta this
form for each authorized agent or officer. Where one signs hy virtue of
Power of Attomey for a company, such Pawer of Attomey must be filed
with this Agreement. If the PERMI'I™I'K is a corporation, the
Agreement shall be executed by 1t's duly antharized officer.

20,1 vage /0 of 2D
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RECLAMATION AGREEMENT

EXHIBIT%C”

LIABILITY INSURANCE
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| | ll
July 8, 1999
7 Hanover Squan
New York, NY 10004-2594
Telephons 212-344-8888
Utah Dept. of Natural Resources Fax 212-3448511
D@v@sxon of 0il, Gas & * Cable NOGRROC
Mining
Suite 1210 Toiax :
salt Lake City, UT  84114-5801 Domaestic 12-8283
‘ . hismatonal 42103417

Dear Certificate Holder:

Enclosed is the Certificate of Insurance issued on behalf of
Lodestar Energy, Inc. and subsidiaries.

should you have ény questions please feel free to call.

Enclosure

cc: Lodestar Energy, Inc. and subsidiaries
Reliance Insurance Company
Reliance National Insurance Company

gr————e 0s

EGEIVE
JUL -9 1989 |
I
DIV. OF OIL, GAS & MININC

Wiiils Comroon
Corporation of
New York
insurance Brolars
Consuliants
P |




FSUHAR
JRED

Wiis Corroon Corporation of New York
7 Hanover Square

HOLDER.'I’H!SCERTIFIOA‘IEDOESNOTNAEND EXTEND OR

INDICATED, NOTWITHSTANDING ANY REGJIHEMENT TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

New York NY 10004-2594 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.
{212) 344-8888 COMPANIES AFFORDING COVERAGE
company Reliance Insurance Company

Daniel Leung A
INSURED COMPANY Reliance National insurance Company

Lodestar Energy, Inc. and subsidiaries

333 West Vine Street CaMPANY

Suite 1700

Lexington -KY 40807 cwsmv

f;] TYPEOF INSURANCE POLICY NUMBER ’&‘:‘m P:I‘.I‘.':WMMT Luns
A | GENERAL LIABIITY GB0144-018 | O1-FEB-1999 | 31-AUG-1999 | geneRAL AGGREGATE s 2,000,0
X wmeeuzmmmr ' PRODUCTSCOMPIOPAGa_ |~ 2,000,0
CLAIMS MADE OCCUR \ | PERSONAL & ADVINJURY | ¢ 2,000,0
| | OWNER'S & CONTRACTOR'S PROT EACH CCCURRENCE s 1,000,0
- PR onefrs) |$ 500,0
one person) $ 5,0
A F_;_mmmm INKAO144-017 O01-FEB-1998 | 31-AUG-1999 COMBINED SINGLE LT s 1,000,0
| X | anvauro b
|| auownep autos BOOILY INJURY .
|| scHebuen autos {Per parson)
X | taren aurcs : BOOILY INJURY s
X | NON-OWNED AUTCS - {Per accident)
(d
— mE G w—hWﬂ
] anvavro \ JuL -|9 1999 “"
] I
; = - TR
fr:“ww IV_OF OIL, GAS & MITIGT
uMBRE
B | wonxers courensarionans  [TBD 09JUL-1999 | 08JUL-2000 |X [WSITALL
xm&m ’ ) EL EAGH ACCIDENT 3
PARTNERS/EXECUTIVE H INCL | EL DISEASE POLICYUMIT | $
ARE: _EXCL EL DISEASE EAE 3
OTHER

SEE ATTACHED

Mining
Sulte 1210

RGNS

OESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS

Utah Dept. of Natural Resources
Division of Oil, Gas & .

Salt Lake City UT 84114-5801

45

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE Tl
EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL MNDEAVORXXS M/
DAYS WRITVEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LE!




R

BB

LDER. THIS C

V’Vﬂlk Corroon Corporation of New York
7 Hanover Square

Lodestar Energy, Inc. and subsidiaries New York NY 10004-2594

333 Wast Vine Street {212) 344-8888

Suite 1700

Lexington KY 40507
Danlel Leung

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POUICY PE
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONOITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH -
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POUCIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TE!
EXCUUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS MAY HAVE BEEN REDUCED BY PAID CLAIMS.

el am

TYPE OF INSURANCE POLICY NUMBER

DESCRIPTION OF OPERATIONS/LOCATIONS/YEHICLES/SPECIAL ITEMS
Permit #ACT/007/001, White Oak Mines Complex, located at: Mine Road, off
Eccles Canyon Rd., off Route 96, near Scofield, UT.

The General Liability policy includes explosives coverage.

A

1N : A SRR 2 R 3

_ SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE T
Utah Dept. of Natural Resources ’ EXPMATION DATE THEREOF, THE ISSUING COMPANY WILL XBMOEAVORXXS W
Oivision of Oil, Gas & 45__ pavs WRITTEN NOTICE TO THE CERTIFICATE KOLDER NAMED TO THE LE|
Mining . . BIXK EALIIEXNX MK LIREY N R TICEX AKX INPIE IOK R I IKARTION IR KM
Suite 1210 O Ao P LANORC K IOMPANY X FTE Y INGENTE X DR REPRESENT A TUE S
Salt Laka City UT 841145801 , "': -

(/




RECLAMATION AGREEMENT

AFFIDAVITS OF QUALIFICATION
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LFFIDAVIT OF QUALIFICATION ~'\
- ASSOCIATE DIRECTOR
—-000000—-

I, Mary Ann Wright, being first duly sworn under oath, deposes and says that she is the
Associate Director of the Division of Oil, Gas & Mining, Department of Natural Resources, State
of Utah; and that she is duly authorized to execute and deliver the foregoing obligations; and that

- said ASSOCIATE DIRECTOR is authorized to execute the same authority of law on behalf of .

the State of Utah.
W/’ 4
Mary Ang Wright, Ass;zif::)Direaor
Division/of @il, Gas & Miping

L A
Subscribed and sworn to before me this Jﬂf day of _culy

(Ufsd

Notary Public

My Commission Expires:

Febcuax y_ 39 19,2000

~

© Attest:

S e
COUNTY OF : ) ss:

Page /6 of 23—




RECLAMATION AGREEMENT

AFFIDAVIT OF QUALIFICATION

PERMITTEE
—000000—-
I, __R. Eberley Davis , being first duly swom under oath, deposes and says
that he/she is the (officer or agent) Vic ident and Assi of

Lodestar Energy, Inc. ; and that he/she is duly authorized to execute and deliver the foregoing
obligations; and that said PERMITTEE is authorized to execute the same and has complied in
all respects with the laws of Utah in reference to commitments, undertakings and obligations

% Ce //Qél}_ﬁws

R. Eberley Davis, ;’/ice President and
Assistant Secre

Subscribed and swon to before me this 9 ‘ day of A éj — 199 ?

NOTARY PUB

My ommission Expires:

UNDA KAY KUNZI
Notary Public
State of Utah

¥5/F\y Comm. Expires Jul 28,2001
201 Sour Vain Sate 1800 SL UT 8414

Attest:

. STATE OF UTAH )
COUNTY OF ) ss:

2802011 Page Z i of 3}:?—




LODESTAR ENERGY, INC.

Unanimous Consent in Lieu of
Meeting of Board of Directors

The undersigned, being the sole member of the Board of Dircctors of Lodestar Energy.
Inc., a Delaware corporation ("LODEéTAR"). hereby conscuts to the following corporate action
in lieu of a méeting of the Board of Directors as if the same were held on July 28, 1997, effective
as of said date as fully as if unanimously adoptcd at a duly called meeting of the directors:

Recitals

LODESTAR engages in various aspects of the exploration, development, production,
storage, transportation and marketing of coal. These activities require LODESTAR
through its agents to obtain from time to time various permits, licenses, identifying
numbers, orders and approvals necessary for the conduct of its business in normal course
(such permits, licenses, identifying numbers, orders and approvals shall hereinafter be
called "Permits"). All such Permits are issued by various governmental or regulatory
authorities, including the United States Office of Surface Mining Reclamation and
Enforcement, the Kentucky Department of Surface Mining Reclamation and
Enforcement, the West Virginia Department of Energy, the United States Environmental
Protection Agency, the Kentucky Natural Resources and Environmental Protection
Cabinet, Department of Environmental Protection, Division of Water, the United States
Mine Health and Safety Administration and the United States Burcau of Alcohol,
Tobacco and Fireanns (hereinafter all such governmental or regulatory authorities shall
be called "Government Agency," whether singular or plural). The purpose of the
resolutions adopted below is to appoint the named individuals as agents of LODESTAR
to- execute and deliver to the appropriate Government Agency all manner of
documentation necessary for issuance or transfer of Permits. .

Resolutions
RESOLVED, that each of John W. Hughes, Troy L. Francisco, Bill Potter. Tom Mattox.
John McHale, Dennis Bryant, Alex Messamore, and R. Eberley Davis ("Authorized
Persons") be, and each of them is hereby, authorized and cmpowered to execute and
deliver to any Governmental Agency having jurisdiction over the business and property |
of LODESTAR any and all documents necessary for the issuance or transfer of Permits
including, but not limited to, applications for the issuance and transfer thereof, and the
fact of execution and delivery thereof by any of the Authorized Persons may be relied
upon by the receiving Government Agency as conclusive evidence of the authority

granted such persons by these resolutions and this Board of Direclors' approval of the
item thus received by the Government Agency; and

1 N AN




of July, 1997.

x

-

bt
] ' A
|

FURTHER RESOLVED, that in the event any Government Agency requires that the
authority of the Authorized Persons to act as provided herein be further evidenced by any
other document, any officer of LODESTAR shall be, and is hereby, authorized and
empowered to execute and deliver to the requesting Government Agency any such other
document which may be required by the Government Agency as evidence of the authority
of the' Authorized Persons to act as described hercin and the fuct of® execution and
delivery may be relicd upon by the receiving Government Agency as conclusive evidence-
of the authority granted by these resolutions to such officer and this Board of Directors’ -
app;oval of the item thus received by the Government Agency; and

FURTHER RESOLVED, that in the cvent any Govemnment Agency to whom a certificate
of these resolutions is to be delivered requires that thesc resolutions be certified in a form
other than the form in which the resolutions have been written, any officer of
LODESTAR, shall be, and is hereby, authorized and empowered to certify and deliver 1o
the requesting Govemment Agency a certificate of these resolutions in such form as the
requesting Government Agency may require, whether or not the text of such certificate
bas been actually presented 10 and approved by this Board of Directors and regardless of
whether the certificatc states the effectiveness of the resolutions certified to be as of a
date other than the date of these resolutions, or that such resolutions may have been
adopted in the course of a meeting when they were in fact adopted by unanimous written
consent, or the converse thereof, and all of such resolutions so certificd shall be, and they
are hereby adopted as resolutions of this Board of Directors as though they have been
presented to, and approved by, this Board of Directors at a meeting or in an action by
unanimous written consent. ‘

| 2
IN WITNESS WHEREOF, the undersigned has executed this consent as of the.27nd day

Director




RECLAMATION AGREEMENT

AFFIDAVIT OF QUALIFICATION
SURETY COMPANY -
«000000—

I, _Dawn L. Morgan bcxné first duly swom under oath, deposes and say that
he/she is the (officer or agent) ..‘.‘I-.‘:-EE’_‘SX_”.E‘_‘iEEL—-—— of Frontier Insurance
qup__y_. and that he/she is duly authorized to execute and deliver the foregoing obligations;
and that said SURETY COMPANY is authorized to execute the same and has complied in all
respects with the laws of Utah in reference to commitments, undertakings and obligations herein.

[NAME-~ POSi‘l‘ION]%

Dawn L. Morgan -~ Attorney-in-Fact
Subscribed and swom to before me this 9th _ day of _July ,19.99 .
| NO¥AR§P!UB§C
My Commission Expires: | ' S OFFICIAL SR o

¢

[

b KELLY A. JACOBS

2 NOTARY PUBLIC, STATE OF ILLINOIS
, MY COMMISSIO\J EXPIRES 6/ 15/2002

June 15 » ¥ 2002

" Attest:

- STATE OF ' Illinois )
COUNTY OF _cook ) ss:

Darms 4N af I




RECLAMATION AGREEMENT

POWER OF ATTORNEY

280201.1 Page 2/ of s



o]
fﬂﬂtlﬂf INSURANCE COMPANY

ROCX MILL, NEW YORK 13775-3000
1A Slock Company)

~ POWER OF ATTORNEY

Rnuie All Fan By Thass Prescuis: That FRONTIER INSURANCE COMPANY. & New York Corporation, having its principal offica
Rock Hill, Naw Yerk, pursuant to the lollowing resolution, adopted by the Board of Directors of the Carpormtion on the 4th dsy of November, 1885:

“RESOLVED, that the Chairman of the Board, the President. or any Vice President be. snd hareby s, suthorized to appoint Azomaeys-in-
Facito reprasam and actfor and on behalf of the Company 10 exacute bonds, undenakings, recognizances snd other Sontracts of Indsmnity
and writings obligatory in the naturs thersol, and Lo arach lhareto the corparete saal of the Company, in the transaction of iis surety business:

~RESOLVED, that tha signatures and araststions of such officers and the sesl ol ths Company may be afMxed 10 any such Power of Anorney
or toany certificate relating therato by facsimile, and any such Power of Atiorney or certiicata besring such facaimile signatures ortacsimile
sual shall be valld ang binding upon the Campany when §o aifixed witn respact to gny bond, ynderking, fecognizance or other contract of
indamnity or writing obilgatary in the nature thereof;

“RESOLVED, thatany such Altsrmey-in-Fact delivering a sacratarigl cartfication that the loregoing resoludons siili be in alfact may insertin
such cortfication the date therect. said df1e 10 be not ister than tha dars of delivery tharec! by such ABorney-in-Fact®

This Power of Aftarney la signed and sealed in lacsimile under and by the authority of ine sbove Resciution. - :

DOES HEREBY MAKE, CONSTITUTE AND APROINT:  Lewis James Scheer Michael J. Scheer Alice Rhoads.
Jeames I. Moore Bonnie Kruse Stephen T. Kazmer Davn L. Morgan

of Countryside ,in the Stats of Illinois
hs tue and lawiui Antorney{s)-in-Fact with fult powsr and suihority hersby conferred in ts namae. pisce snd stead to sign. sxecute, acknowisdge an

deliver in its behalt, and ss its act and daed, withcut pows of redeiegation, as icliows:

- Bonds guarantasing the lidality of persons hoiding places of public or prvate wrust guarantesing the parformanca of contracts other than
Insurance policies; und executing or guaranissing bands and underakings required or permiited in ail acdons or procsedings or by law
milim Thres Hndred

allowed: not. to esvead Foy Thensrd ($4,30,000.00) Dallary———andto bind FRONTIER
INSURANCE COMPANY thersby aa fully and 1o tne same extentas if such bond or underaking was signed by the duly authorized officers of
FRONTIER INSURANCE COMPANY, and allthe acis ol said Atorney(s)-in-Factpursuantto the autherily hersin given are hereby ratlfied and

confirmed,
Jn Wtiness B lerent, FRONTIERINSURANCE COMPANY of Reck Hill, New York, has caused this Powaer of Attorney to be signed by its Prealdar
and it Corporata seai 1o be afxed this 29th  dayof April 19 97
FRONTIER INSURANCE COMPANY
State of New York By
County of Sulivan s HARRY W, RHULEN, President

Cntis  29th dayol April 119 7 , betors the subscriber, s Naiary Public of the Stats of
New Yorkin and for the County of Sulliven, duly commissioned snd qualified, came HARRY W, RHULEN of FRONTIER INSURANCE COMPANY to
ma perscnally known to be the individual and officer described herein, and who sxecuted the pracading instrument, and acknowladged the
Sxecytion ol the same, and being by ma duly aworn, depossd and sgid, thathe s the officer ot the Company aforssaid, and thatthe seal affixed to the
preceding instrumentls the Corporate Saa! of the Company, and the Corporate Ses! and signaiurs as an officar were duly affixed and subscribed 1o
:\:‘::’ld ’:l'wummbymwmmy and direction of the Corpargtion, and that the resclution of the Company. refacred ta In the praceding Instrument.

orce, :

3n u”ﬁ”‘ﬂ! xh"”fv | have hersunto set my hand. and affixed my official seal at Hock Hill, New York, the day and ysar above wriften.

/ -
" "NANCY V, PIERRO

Notary Public Suts of New York
Sullivan County Clerk’s No. 2305
Commissian Expiras July &. 1988

CERTIFICATION ,

LJOSEPH P, LOUGHLIN, Secretary of FRONTIER INSURANCE cow&iwomm Hill, New York, o heraby carufy thatthe loregeing Resoiuton
adopled by the Board of Directors of this Corporsuon and the Powsra of ARomey issusd pursuant therato, are frus and correct, and that both the
Resolution and the Pawars of Atorney are in full loree and eftect

;ﬂ ’Hmn ”lprui. | hava hereunto set my hand and aifized the facaimile seal of the corperation this  9¢h day ot

. July .19 99 . S
- | (& Owot 2 hutr.
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*_FORM R0 (Officlal Form 10X4/01) .

[ONIT:D STATES BANKRUPTCY C

EASTERN DI STRICT OF KENTUCKY (LEXINGTON)

Name of Debtor Case Number
Lodestar Energy, Inc., a Deleware 01-50969
Corporation _

i o s Ao i 2 Py P

N:meof&eduor('[‘hnpa'souorodxcrenmymw m the deblor | O Check box OUl
owes money or property): anyone else has filed a proof of

STATE OF UTAH claim relating 1o your claim. Attach
Name and Address where notices should be sent: copy of statement giving particnlars,
STATE OF UTAY received any notices from the

O Check box if you have never

DIVISION OF OIL GAS & MINING . e

PO BOX 14580 bankruptcy court in this case.

SALT LAKE CITY, UT 84114 0 Check box if the address differs THts SPACE 1S FOR COURT USE ONLY
from the address on the eavelope : ‘
seat to you by the court,

Telephone Number:

Account umber by which creditor debtoc: Check here if |®]

PemuoéOd’Ngr ACI'bZ 007/020 fentifes - | thischim .. Oamends  apeeviously filed claim, dated _____

1. Basis for Claim ' Retirce benehts as dehined in 11 US.C. §1114(a)

O Goods sald ‘ [ Wages, salarics, and compensation (fill out below)
0 Services performed ) Your SS #:

O Money loaned : ' Unpaid compensation for services performed

O Personal injury/wrongful death from to

O Taxes (date) (date)

MWMWWM
2. Date debt was incurred: . 3. If court judgment, date ned:

July 14, 1999

4, Total Amount of Clalm at Time Case Flled: $ 711,000.00
If all or part of your claim is secured or eatitled 10 priority, also complete Item S or 6 below.
00 Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all
interest or additional charges.

5. Secured Claim. 6. Unsecured Priority Claim.
@ Check this box if your claim is secured by collateral DCheckmisboxit‘yonhzvelnunsean-edpdorityclaim
(including a xight of setoff). Amount entitled to priority $
Brief Description of Collateral: » Specify the priority of the claim:
O Real Estate [ Motor Vehicle O Wages, salaries, or commissions (up 1o $4,650),* carned wzthm 90 days
= OmerBes:lanauQn_Agrearent Surety | before filing of the bankruptcy pemgn or c?os;non of the debtor's
Bond, surance Compan business, whichever is earlier - 11 U.S.C. § 507(a)(3).
et o Eopagr o Y Suretyl  Consibations o a0 employee benefit plan - 11 U.S.C. §507(a)(4).
Value to Utah. $711,000.00 - O Up to § 2,100* of deposits toward purchase, lease, or rental of property or

services for personal, family, or household use - 11 U.S.C, § 507(a)(6).
0 Alimony, maintenance, or support owed 1o a spouse, former spouse, or

. ‘ child - 11 US.C. § 507(aX7).
Amount of arrearage and other charges at time case filed 01 Taxes or penalties owed to governmental units - 11 US.C. § 507(a)(8).
included in secured claim, if any: § [ Other - Specify applicable paragraph of 11 U.S.C. § 507(a)(_).

*Amounts are subject 10 adjustment on 4/1/04 and every 3 years thereafter
N — _ with respect 1o cases commenced on or afier the date of adéu:mmu.
7. Credits: The amonnt of all payments on this claim has been credited and deducted for the purpose of | 1His SPACE IS FOR LouaT Use UNLY

making this proof of claim. :
8, Supporting Documents: Anach copies of supporting documents, such as promissory notes, purchase’ EASTERN DISTRICT OF KENTUC
orders, invoices, itemized statements of running accounts, contracts, court judgments, mortgages, security Fl LED
agreements, and evidence of perfecnon of licn. DO NOT SEND ORIGINAL DOCUMENTS. If the
documeats are not available, explain. If the documents are voluminous, attach a summary. @—4_0(
9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, enclose a stamped, self-
addressed envelope and copy of this proof of claim. JUN 04 200‘
Date Sign and print the name and title, if any, of the creditor or other person authorized to file 9‘ 50 GTON
thigplai py of power of attorney, if any): AT LEXIN
f/ 2o/ ol JERRY D. TRUITT, CLERK .
 Murt €. Sert | Asns smony 6o | e

Penalty for pres mgfrandulem cld'im: Fine of up to $500,000 dnmpnsonment for up to 5 years, or both. 18 US.C. §§ 152 and 3571.

5% Proof of clahn'forms and attachments must be filed IN DUPLICATE*+#
.To receive a file-stamped copy, file claim in triplicate and Include a self-addressed, stamped envelope.

) K1)




RECLAMATION AGREEMENT

Permit Number: ACT/007/020

Date Original Permit Issued: _ffeZopew 10,4796
Effective Date of Agreement: _ | / %9

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801
(801) 538-5340

COAL RECLAMATION AGREEMENT
—-000000-

“PERMIT”: (Mine Permit No.)
“MINE™; (Name of Mine)
“PERMITTEE”: (Company or Name)
(Address)

“PERMITTEE’S REGISTERED
AGENT™: (Name)
(Address)
(Phone)

“COMPANY OFFICER(S)”:

“BOND TYPE”: (Form of Bond)
“BOND™: (Bond Amount—Dollafs)
(Escalated to Year)

“INSTITUTION™: ~ (Bank or Agency)

“POLICY OR ACCOUNT NUMBER”:

For the purpose of this RECLAMATION AGREEMENT the terms below are defined
as follows: :

ACT/007/020 (County) Carbon ‘
Horizon Mine
Lodestar Energy, Inc.

333 W. Vine Str., Suite 1700, Lexington

KY 40507 -

CT Corporation System

50 West Broadway, 8th Floor, Salt Lake
City, UT 84101
(801) 364-5101

R. Eberléx Davis, Vice President and
Assistant Secretary

Surety
$711,000
2001
(NA]
[NA]

Page __/_ of _:_’-_ﬁ-




RECLAMATION AGREEMENT

Permit Number: ACT/007/020
Date Original Permit Issued:
Effective Date of Agreement:

“LIABILITY INSURANCE”: (Exp.) 08/31/1999
(Insurance Company) Reliance National

“STATE”: - Utah Department of Natural Resources

“DIVISION”: - Division of Oil, Gas & Mining .
“DIVISION DIRECTOR”: Lowell Braxton

EXHIBITS: Revision Dates
“SURFACE DISTURBANCE” Exhibit “A”

“BONDING AGREEMENT” Exhibit “B”

“LIABILITY INSURANCE” Exhibit “C”

“POWER OF ATTORNEY”

279349.1 Page o2 of 22/
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RECLAMATION AGREEMENT

This RECLAMATION AGREEMENT (hereinafter referred to as Agreement) is
entered into by the Permittee.

,
WHEREAS, on_%m% /4 , 19 99 , the Division
proved the Permit Application P&gkage, hereinafter PAP, submitted by
‘&5%_2&, hereinafter Permittee; and

WHEREAS, prior to issuance of a permit to conduct mining and reclamation operations
on the property described in the PAP, hereinafter Property, the Permittee is obligated by Title 40-
10-1, et seq., Utah Code Annotated (1953, as amended), hereinafter Act, to file with the Division
a bond ensuring the performance of the reclamation obligations in the manner and by the
standards set forth in the PAP, the Act, and the State of Utah Division of Oil, Gas and Mining
Rules pertaining to Coal Mining and Reclamation Activities, hereinafter Rules; and

WHEREAS, the Permittee is ready and willing to file the bond in the amount and in a
form acceptable to the Division and to perform all obligations imposed by the Division pursuant
to applicable laws & regulations relating to the reclamation or the Property; and

WHEREAS, the Division is ready and willing to issue the permittee a mining and
‘reclamation permit upon acceptance and approval of the bond.

NOW, THEREFORE, the Division and the Permittee agree as follows:

1. The provisions of the Act and the Rules are incorporated by reference herein and
hereby made a part of this Agrecment Provisions of the Act or Rules shall
supersede conflicting provisions of the Agreement.

2. The Permittee agrees to comply with all terms and provisions of the PAP, the Act,
and the Rules, including the reclamation of all areas disturbed by surface coal
mining and reclamation operations despite the eventuality that the cost of actual
reclamation exceeds the bond amount.

3. The Permittee has provided a legal description of the property including the
number of acres approved by the Division to be disturbed by surface mining and
reclamation operations during the permit period. The description is attached as
Exhibit A, and is incorporated by reference and shall be referred to as the Surface
Disturbance.

‘4, The Permittee agrees to provide a bond to the Division in the form and amount
- acceptable to the Division ensuring the performance of the reclamation

280199.1 Page i of 2/
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RECLAMATION AGREEMENT

obligations in the manner and by the standard set forth in the PAP, the Act, and
the Rules. Said bond is attached as Exhibit B and is incorporated by reference.

The Permittee agrees to maintain in full force and effect the public liability
insurance policy submitted as part of the permit application. The Division shall
be listed as an additional insured on said policy.

In the event that the Surface Disturbance is increased through expansion of the
coal mining and reclamation operations or decreased through partial reclamation,

_ the Division shall adjust the bond as appropriate.

The Permittee does hereby agree to indemnify and hold harmless the State of Utah
and the Division from any claim, demand, liability, cost, charge, or suit initiated
by a third party as a result of the Permittee or Permittee’s agent or employees
failure to abide by the terms and conditions of the approved PAP and this
Agreement. » '

The terms and conditions of this Agreement are non-cancelable until such time as
the Permittee has satisfactorily, as determined by the Division, reclaimed the
Surface Disturbance in accordance with the approved PAP, the Act, and the
Rules. Notwithstanding the above, the Division may direct, or the Permittee may
request and the Division may approve, a written modification to this Agreement.

The Permittee may, at any time, submit a request to the Division to substitute the
bonding method. The Division may approve the substitution if the bond meets the
requirement of the Act and the Rules, but no bond shall be released until the
Division has approved and accepted the replacement bond.

Any revision in the Surface Disturbance, the bond amount, the bond type, the
liability insurance amount coverage, and/or the liability insurance company, or

. other revisions affecting the terms and conditions of this Agreement shall be

submitted on the form entitled Stipulation to Revise Reclamation Agreement and
shall be attached hereto as Exhibit D (other exhibits as appropriate.)

This agreement shall be governed and constructed in accordance with the laws of
the State of Utah. The Permittee shall be liable for all reasonable costs incurred
by the Division to enforce this agreement.

Any breach of the provisions of this Agreement, ﬂxe Act, the Rules, or the PAP

may, at the discretion of the Division, result in enforcement actions by the
Division which include but are not limited to, an order to cease coal mining and

Page 4 of 2/




RECLAMATION AGREEMENT

reclamation operations, revocation of the Permittee’s permit to conduct coal
mining and reclamation operations and forfeiture of the bond.

13.  Inthe event of forfeiture, the Permittee agrees to be liable for additional costs in
excess of the bond amount which may be incurred by the Division in orderto
comply with the PAP, the Act, and the Rules. Any excess monies resulting from
the forfeiture of the bond amount upon compliance with this contract shall be
refunded as directed by the permittee or, if a dispute arises, as directed by a court
of competent jurisdiction by interpleading the funds subject to the dispute.

14.  Each signatory below represents the he/she is authorized to execute this

Agreement on behalf of the named party. Proof of such authorization is provided
on a form acceptable to the Division and is attached hereto.

SO AGREED this /’4’/ VM‘ day of &»épr ,19 94

STATE OF UTAH:

PERMITTEE: » LODESTAR ENERGK, INC

K Se L\ VPras
R. Eberley Davis, ¥Yice President and
Assistant Secret

NOTE: An Affidavit of Qualification must be completed and attached to this form for
each authorized agent or officer. Where one signs by virtue of Power of Attorney of a company,
such Power of Attorney must be filed with this Agreement. If the Principal is a corporation, the
Agreement shall be executed by it’s duly authorized officer.

279349.1 Page _{ of 2/
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RECLAMATION AGREEMENT

EXHIBIT “A”
PERMIT AREA

LEGAL DESCRIPTION

Page __é_ of o2/
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RECLAMATION AGREEMENT
Exhibit “A” - PERMIT AREA Permit Number: AQILQQZ(Q_Z_Q_

Effective Date: _yylv 9, 1999

PERMIT AREA
LEGAL DESCRIPTION

In accordance with the RECLAMATION AGREEMENT, the PERMITTEE intends to
conduct coal mining and reclamation activities o or within the PERMIT AREA as described

hereun_der: (The bonded area equals the permit area.)

Tota] acres of PERMIT AREA: 3178
Legal Description of PERMIT AREA:
wnship 13 South. Range t j

- Section 8:  SE1/4 SW1/4, SW1/4 NW1/4 SW1/4 SE1/4,
W12 SW1/4 SW1/4 SE1/4,

Section 17:  NW1/4 NE1/4, S1/2 NWV/4, N1/2 NW1/4 SW1/4, NE1/4
' SW1/4,NW1/4 SE1/4, N1/2 SE1/4 SW1/4,
N1/2 SW1/4 SE1/4, W1/2 W1/2 SW1/4 NE1/4
This is the PERMIT AREA that is covered by the reclamation surety provided in Exhibit “B".
IN WITNESS WHEREOF the SURETY has hereunto set it’s signature this

9th _dayof July ;19 99

—_Frontier Insurance Copipany

SURETY

By=@aw_z_ﬂg%__

Title: Dawn L. Morgan, Attorney-in-Fact




280199.1

RECLAMATION AGREEMENT

EXHIBIT “B”
SURETY BOND

(NON-FEDERAL COAL)

Page & of 2/




RECLAMATION AGREEMENT

Exhibit “B” - SURETY BOND Permit Number: ACT/007/020

SURETY BOND

(NON-FEDERAL COAL)
-000000~

This SURETY BOND entered into by and between the undersigned PERMITTEE, and
SURETY, hereby jointly and severally bind ourselves, our heirs, administrators, executors,
successors and assigns unto the State of Utah, Division of Oil, Gas & Mining (DIVISION) in the
penal sum of __$711,000 (Surety Bond Amount) for the timely performance of - -
reclamation responsibilities of the surface disturbance described in Exhibit “A” of the
Reclamation Agreement.

This SURETY BOND will remain in effect until all of the PERMITTEE’s reclamation
obligation have been met and released by the DIVISION and is conditioned upon faithful
performance of all of the requirements of the Act, the applicable rules and regulations, the
approved permit, and the DIVISION.

The SURETY will not cancel this bond at any time for any reason, including non-
payment of premium or bankruptcy of the Principal during the period of liability.

The SURETY and their successors and assigns, agree to guarantee the obligation and to
indemnify, defend, and hold harmless the DIVISION from all expenses which the DIVISION
may sustain as a result of the PERMI'I'I‘EE’s failure to comply with the condition(s) of the
reclamation obligation.

The SURETY will give prompt notice to the PERMITTEE and to the DIVISION of
any notice received or action alleging the insolvency or bankruptcy of the SURETY, or alleging
any violations or regulatory requirement which could result in suspension or revocation of the
SURETY’s license.

Terms for release or adjustment of the BOND are as written and agreed to by the
DIVISION and the PERMITTEE in the RECLAMATION AGREEMENT incorporated by
reference herein, to which this SURETY AGREEEMNT has been attached as Exhibit “B”.
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RECLAMATION AGREEMENT

Exhibit “B” - SURETY BOND

IN WITNESS WHEREOF, the PERMITTEE has hereunto set it's signature

this__9th dayof__ Julv ,19_99
insert here

LODESTAR ENERGY, INC.

PERMITTEE

KLl o

By: R. Eberle& Davis
e .

Title: Vice President &
Assistant Secretar

IN WITNESS WHEREOF, the SURETY has hereto set it’s signature this

—9th dayof_July , 1999
Frontier Insurance Company
SURETY :
By: pawn L. Morgan
Title: -in-Fact

NOTE: An Affidavit of Qualification must be completed and antached to this
form for each authorized agent or officer. Where one signs by virme of
Power of Antorney for a company, such Power of Attorney must be filed
with this Agreement. If the PERMITTEE is a corporation, the
Agreement shall be executed by it's duly authorized officer.




RECLAMATION AGREEMENT

EXHIBIT“C”

LIABILITY INSURANCE
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Willis

July 8, 1999

7 Hanover Square
New York, NY 10004-2594
: Telephone 212-344-8888
ggap,pept.foé;?atgral&ResourceS' : Fax 212-344-8511
ivision o il, Gas '
Mining Cable NOORRDG
Suite 1210 Tolexz
Salt Lake City, UT 84114-5801 Domestic 12-8283
Intamational 421034-TT
De ifi : :
ar Certificate Holder . &7/009%7.10#

Enclosed is the Certificate of Insurance issued on behalf of
Lodestar Energy, Inc. and subsidiaries, : :

Should you have any questions please feel free to call.

'ly yours, ﬂuﬁ/
. /
rroon Corporation of New York ' %

e . ' ‘

‘cc: Lodestar Energy, Inc. and subsidiaries
Reliance Insurance Company
Reliance Nationa} Insurance Company

Enclos

EGEIVE
e

JuL -9 199

| DIV OF OIL, GAS & MINING

Willls Cocroon
Corporation of
New York
lnsurance Brokars
Consultants




_PRODUCER o
Wiillis Corroon Corporation of New York

7 Hanover Squars

89613

e %w»%&..';' s
M% L
ML« BAEp It OF

Trus CERTlFICATE Is ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE cER'nﬂcATE
HOLDER, THIS CERTIFICATE DOES NOT AMEND, EXTEND OR

Now York NY 10004-2594 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW,
{212) 344-8888 COMPANIES AFFORDING COVERAGE
company Reliance Insurance Company
Daniel Leung A
INSURED company Reliance National Insurance Company
: B

Lodestar Energy, Inc. and subsidiaries

333 Waest Vine Streot mg*“*

Suite 1700

Lexington KY 40507 COMPANY

THIS IS TO CEHTIFY 'n-IAT THE POLICIES OF INSURANCE USTED BELOW HAVE BEEN ISSUED TO THE INSURED WED ABOVE FOR THE POLBY PEHDE
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS.
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

et B [ — roucr ervecrue | poucy ExmAToN s
A | GENERAL LABILITY INGB0144-018 01-FEB-1999 | 31-AUG-1999 | GENERAL AGGREQATE s 2,000,0
[ X] ocwsncw.eeuerw.uwuw PRODUCTSCOMPIOP AGE [ § 2,000,0
CLAIMS MADE OCCUR | PERSONAL & ADVINJURY _ 1§ 2,000,0
| | owner's & conTRACTOR'S PROT | EACH OCCURRENCE $ 1,000,0
— | ARE DAMAGE (Anyonefre) (¢ 600,0
MED EXP (Any onve pereon) | $ 5.0
A _;_,,o.ommm r\lemmn OTFEB-1998 [3TAUG-1999 | @ @ @ @ cowr ¢ 1.000,0
| X | any auto
|| ALLOWNED AUTTS BODILY INURY s
|| scHebwEn AUTCS {Per porson)
| X | HRED AUTCS BODILY INJURY
| X | NoN-OWNED AUTOS :(; ((" [ff P \Vj E {Prar acoident) !
. AL U
— @ r— """" : PROPERTY DAMAGE s
GARAGE LABILITY U “i -9 1899 L‘-_JJ AUTO ONLY - EA ACCIDENT |
ANY AUTO OTHER THAN AUTO OMLY: |
\ EACH ACCIDENT | $
e oot AC 9 MINING AGGREGATE |§
EXCESS LIABILITY JW, VT Ui VP 2 L EACH OCCURRENCE $
UMBRELLA FORM AGQREQGATE $
OTHER THAN UMBRELLA FORM
B | WORKERS COMPENSATION AND TBD 09-JUL-1999 | 09-JUL-2000 |
EMPLOYERS® LIABIUTY
THE PROPRIETOR/ .
PARTNERS/EXECUTIVE INCL EL DISEASE-POLICYUMIT 1§
OFACERS ARE: |_exct EL DISEASE-EAEMPLOVEE | § ,
OTHER

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS

Permit # ACT/007/020 Horizon Coal Mine

The General_'Liabthy policy includes

Utah Dept. of Natural Resources
Division of Oil, Gas &

Mining

Suite 1210

SaltLske City UT 84114-5801

ex-]osive covera

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THI
EXPIRATION DATE THEREOF, THE ISSUNG COMPANY WILL BXOAVORXIS MAS

45  pAvs WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEF1
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RECLAMATION AGREEMENT

AFFIDAVITS OF QUALIFICATION
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]
-AFFIDAVIT OF QUALIFICATION
ASSOCIATE DIRECTOR
--000000~—

I, Mary Ann Wright, being first duly sworn under oath, deposes and says that she is the
Associate Director of the Division of Oil, Gas & Mining, Department of Natural Resources, State
of Utah; and that she is duly authorized to execute and deliver the foregoing obligations; and that
said ASSOCIATE DIRECTOR is authorized to execute the same authority of law on behalf of

the State of Utah. &4

Mary Ann ¥} t, Assocxat irector
Division of Gas & Mlm

| 4
Subscribed and swom to before me this _Ll,/ﬁ day of Yy :,I ,19.9¢
Notary Public /
My Commission Expires:

foby vaxd Qg +9.2000

Attest:

P °F—§.5"£2£) '
COUNTY OF <) ss:

Page /¥ of i_’_
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RECLAMATION AGREEMENT
AFFIDAVIT OF QUALIFICATION
PERMITTEE
~000000-—
I, R. Eberley Davis , being first duly sworn under oath, deposes and says
that he/she is the (officer or agent) Vice President and Assistant Secretary of

Lodestar Energy. Inc. ; and that he/she is duly authorized to execute and deliver the foregoing
obligations; and that said PERMITTEE is authorized to execute the same and has complied in
all respects with the laws of Utah in reference to commitments, undertakings and obligations
herein. / '

K f,é—e‘gL WS

R. Eberley D/lvis, Vice President
and Assistant Secretary

Subscribed and sworn to before me this E 2éﬁday of ;jl//jé’/ ' v .19 97

My Commission Expires:

\/é/; 72 200/

LINDA KAY KUNZ)

Notary Public
c State of Utah
« omm, Explres Juf 28,2001
. South Maia Su
Attest: 2 Suite 1800 SLC UT 64145
STATE OF UTAH )

COUNTYOF  Sax lage )  ss:

g
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LODESTAR ENERGY, INC.

Unanimous Consent in Lieu of
Meeting of Board of Dircctors

The uhdersigned, being the sole member of the Board of Dircctors of Lodestar Encrgy. .

Inc., a Delaware corporation ("LODESTAR"), hereby conscats to (he following corporate action

in lieu of a meeting of the Board of Directors as if the same were held on July 28, 1997, effective

as of said date as fully as if unanimously adoptcd at a duly called meeting of the directors:

\J

Recitals

LODESTAR engages in various aspects of the exploration, development, production,
storage, transportation and marketing of coal. These activities require LODESTAR
through its agents to obtain from time to time various permits, licenses, identifying
numbers, orders and approvals necessary for the conduct of its business in normal course
(such permits, licenses, identifying numbers, orders and approvals shall hereinafter be
called "Permits"). All such Permits are issued by various governmental or regulatory
authorities, including the United States Office. of Surface Mining Reclamation and
Enforcement, the Kentucky Department of Surface Mining Reclamation and
Enforcement, the West Virginia Department of Energy, the United States Environmental
Protection Agency, the Kentucky Natural Resources and Environmental Protection
Cabinet, Department of Environmental Protection, Division of Water, the United States
Mine Health and Safety Administration and the United States Bureau of Alcohol,

~ Tobacco and Fireanns (hereinafter all such govenunental or regulatory authorities shall

be called "Government Agency," whether singular or plural). The purpose of the

‘resolutions adopted below is to appoint the named individuals as agents of LODESTAR

to execute and deliver to the appropriate Government Agency all manner of
documentation necessary for issuance or transfer of Permits.

Resolutions

RESOLVED, that each of John W. Hughes, Troy L. Francisco, Bill Potter, Tom Mattox.
John McHaule, Dennis Bryant, Alex Messamore, and R. Eberley Davis ("Authorized
Persons") be, and each of them is hereby, authorized and cmpowered to execute and
deliver to any Governmental Agency having jurisdiction over the business and property
of LODESTAR any and all documents necessary for the issuance or transfer of Permits
including, but not limited to, applications for the issuance and transfer thereof, and the
fact of execution and delivery thereof by any of the Authorized Persons may be relied
upon by the receiving Government Agency as conclusive evidence of the authority
granted such persons by these resolutions and this Board of Directors' approval of the
item thus received by the Government Agency; and




of July, 1997.

FURTHER RESOLVED, that in the event any Government Agency requires that the
authority of the Authorized Persons to act as provided herein be further evidenced by any
other document, any officer of LODESTAR shall be, and is hereby, authorized and
empowered to execute and deliver to the requesting Government Agency any such other
document which may be required by the Government Agency as evidence of the authority

of the Authorized Persons to act as described hercin and the fact of execution and .
delivery may be relicd upon by the recciving Government Agency as conclusive evidence -

of the authority granted by these resolutions to such officer and this Board of Directors'
approval of the item thus received by the Government Agency; and

FURTHER RESOLVED, that in the cvent any Govemument Agency to whoin a certificate
of these resolutions is to be delivercd requires that these resolutions be certified in a form
other than the form in which the resolutions have been written, any officer of
LODESTAR, shall be, and is hereby, authorized and empowered to certify and deliver 1o
the requesting Government Agency a certificate of these resolutions in such form as the

requesting Government Agency may require, whether or nat the text of such certificate

has been actually presented to and approved by this Board of Directors and regardless of

whether the certificate states the effectiveness of the resolutions certified to be as of a

date other than the date of these resolutions, or that such resolutions may have been
adopted in the course of a meeting when they were in fact adopted by unanimous written
consent, or the converse thereof, and all of such resolutions so certificd shall be, and they
are hereby adopted as resolutions of this Board of Directors as though they have been
presented to, and approved by, this Board of Directors at a meeting or in an action by
unanimous written consent.

_ | |
IN WITNESS WHEREOF, thc undersigned has executed this consent as of the 27nd day

Director ¢




RECLAMATION AGREEMENT

-
-

AFFIDAVIT OF QUALIFICATION

SURETY COMPANY
-000000—
], ___Dawn L. Morgan , being first duly sworn under oath, deposes and say that
he/she is the (officer or agent) _Attorney-in-Fact of _Frontier Insurance

Companv ; and that he/she is duly authorized to execute and deliver the foregoing obligations;
and that said SURETY COMPANY is authorized to execute the same and has complied in all
respects with the laws of Utah in reference to commitments, undertakings and obligations herein.

(;)mm & %%
[NAME- POSITION

Dawn L. Morgan — Attorney-in-Fact

Subscribed and sworn to before me this _9th _day of __ July , 1989 .

NO&AR%UB%C

My Commission Expires:

: | "OFFICIAL SEAL" §
June 15 ,19_2002 KELLY A. JACOBS H
NOTARY PUBLIC, STATE OF ILLINOIS ¢
MY COMMISSION EXPIRES 6/15/2002 %
Darar gV V¥ WV VAT S
Altesr: '

STATEOF JIllinois )
COUNTY OF_Cock ) ss:




RECLAMATION AGREEMENT

~ POWER OF ATTORNEY
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[ ]
ronbier
.o INSURANCE COMPANY
v e : Ruck Hill, New York 12778
tA Siocs Company)

.. POWER OF ATTORNEY

Banom All Hrn Py Thear Presenis: Tnat FRONTIER INSURANCE COMPANY, » New York Corporation, having hs principal office i
Rock Hill. New York. pursuant 1o Ihe oliowing resolunion, agopiec by the Board of Direciors of the Corporation on the 41h day of Novembey, 1583;
“RESOLVED. 1ha11he Chairman of the Board, ihe Presicem. or any Vice President be, and heredy is. suihonzed 18 3ppoint Anorneys.ine

Factiorepresent and acifor anc on behall of ine Company 1o ¢aecuie DONTS. unoenakings, 1eCOPNI2BNC RS 3NY DINE! CONIIACLS Of ingemnity
N0 wiings odlipdioty in the nature thereot, and 10 atiach thereic the Corporsie ses! of the Company. in the 11ansaciion of its sur ety business:
“RESOLVED. that the sipnatures and aniesidtions o such pthicess and ihe seal of the Company may be affixe010 ahy such Powe! of Anorney
0110 any cenificaie re1ating 1here1o dy Iacsimile, snc any such Power of Atlorney o teniilicate bearing such iacsimile sipnatures or 1acsimile
$¢813hall be valic and binding upon ihe Company when s¢ atlis ¢0 with 125psC110 any DONG, UnCeraking, 1ecophizance or othe! contacy of
ingemnity or writing oblipaiory in the natyre thereo! :
“RESOLVED. 1hat sny Such Atiorney-in-Fact gelivering 3 secre:atial cenification thas ihe oregoing rasolutions siill ba in efiect may insen in
Such cenihitation the oale thereol, 33i¢ daie 10 be nD1 Iaier 13 1he Os1e O Oslivery thereo! Dy Such Anorney-in-FacL”

This Powsr of Atiorney is sipnsd ang scaied in facsimile under anc by 1he suthosity of the above Resoiution. .
DOES HEREBY MAKE. CONSTITUTE AND APPOINT: L ewis James Scheer, Michael J. Scheer, James |. Moore
- _ Alice Rhoads, Bonnie Kruse, Stephen T. Kazmer, Dawn L. Morgan
ot - Countryside Linthe Siae of Minois
acknowiecpe and

i3 Irue and Iswiul Anorneyis)in-Fac1 with 1ull power snd aulhortlty hereby Conferred in s name. PISCe anc nead 10 sign, execute,
Celiver in its benaH, and as its 3c1 and deed, without powsr of 1edeiegation. 83 tollows:
Bongs pusranissing the lidelhty ol persons holging places ot public or privaie rust guaraniesing the parformance of coMIacss otherthsn
insurance policies: anc executing o1 pusramesing bonds ant undenakings reauired of permined in all actions of procesdings or by aw
sliowed; INAN AMOUNT NOT TO EXCEED THREE MILLION FIVE HUNDRED THOUSAND ($3.500,000.00) DOLLARS: and 10 bing FRONTIER

INSURANCE COMPANY theredy as {ully and 10 the same exiesias i such bond of ungensking was sipned by the duly authorized officers of
NY.anc alithe acts ol 8ait Anarney(s)-in-F a1 pursuantio the authority herein piven are heredy ratified ang

FRONTIERINSURANCE COMPA
confirmad, :
Jn MWitnras Fherrof, FRONTIER INSURANCE COMPANY ot Rock Hill, New York, has caused this Power of Anorney 1o be sipnec by hs Presicent
sng hs Corporaie seal io be aftlxed this - 20th cey of Aprit .19 £7

FRONTIZR INSURANCE COMPANY

8Y:

Sute of New York HARRY W, RRULEN, Presicent

Couny of Sullivan idad

Onmis 28th cayol  April ' .9 7 betore the subseriber, 3 Nowry Public of the Suate of
New York in anc 1or the County of Sullivan, duly commissionec ang suaiied, came HARRY W. RKULEN of FRONTIER INSURANCE COMPANY 10
me personally known 10 be ihe individual anc oHicer desctibed Miein, SRE who exeCuied ihe Dreceding instrument, ang acknowiedpes 1he

"Cevﬁpﬂ ©lihe same. and baing by me duly swoTn, 0epose0 BN 53:L,1M01 e i Ihe OMICE! ol the Company a10ressic. andthalihe sealaflixed 101ne
Preceding insirumentis the Corporaie Seal ol the Company. ang 1he Corporate Sealand sipnature 35 an officer were Suly aflixed and subscribed 1o
::tan ‘:\'wwmm Dy ine suthority ang direction of the Corporation, anc 1ha11ng respiuiion of the Company, 1eieried 10 inthe preceding insrumem
Ow in foice, ] .
InTr stimang Mhrread, | nave neseunto sm My hang. anc stliaes my ofticisl seal 3t Rock Hill, New York, ihe Bay and yeat above wrinan.

@D bt

NANCY V., PIERRD (/

Notary Public Siate of New York
Susivan Cournty Ciark’s No. 2398
Commission Explres July 3. 2000

CERTIFICATION

LJOSEPM P,LOUGHLIN, Secrewry of FRONTIER INSURANCE COWPANY of Rock Hill, New York. do hetedy cenily thatthe 10repoing Resohution
200p1ec by ihe Board of Diteciors of 1nis Corporalion and the Powsrs 51 ARDINEY iSSURC PUTSUBNI Thete10. A1t Irue 30T COIECL BNE N3t DOth the
Resclution ang the Powars of Anorney are in full force sno sttect

In Witnrss Nhrrrnf. ' mvcghﬂumo 3¢t my hangd ang atiired the iacsimile seal of the corporstion 1nis 9th cay of

g e ]; o

{ /JOSEPH P 1 DLGHIIN Sarimiary
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_ Lodestar Energy, Inc. .
Mountain Operations .
. White Oak, Horizon, and Grand Valley Mines W’Z
LODESTAR § ' HC35 Box 370 :
ENERGY Helper, Utah 84526 .
RECEys
May 1, 2001 L
MAY n "'h" . —ﬁ
Ms. Pamela Grubaugh-Littig - | DIVISinypy o -
Utah Coal Program OIL, GAs A ; MiNiNgG 9""’% ’
Utah Division of Oil, Gas and Mining ' ‘ . a2
1594 West North Temple, Suite 1210 M LBoide ¢
 Salt Lake City, Utah 84114-5801 CloFFrD

SUBJECT: Original Documents for' Adding Rider Naming OSM as additional
Obligee on Horizon Mine's Reclamation Bond

Dear Ms. Grubaugh-Littig:

Lodestar Energy, Inc. is respectfully submitting the original documents for the adding of
OSM as an additional Obligee on Horizon Mine’s Reclamation bond.

Attached are the original rider, affidavit of qualification from the sui'ety company,
affidavit of qualification from the permittee (Lodestar) and the stipulation to revise
reclamation agreement. ' a

If there are any questions, please feel free to call me at (435)448-9454 or 9455.

Sincerely,

Moot B
David B. Miller
7 Business Manager

File:/Horizon/Dogm/DOGMO10501.doc
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INSURANCE COMPANY

2636 Elm Hill Pike, Suite 500
Nashville, TN 37214

(A Stock Company)

POWER OF ATTORNEY

Buotw All Fen Hy These Presents: That FRONTIER INSURANCE COMPANY, a New York Corporation, having its principal office in
Rock Hill, New York, pursuant 1o the lollowing resolution, adopted by the Board of Directors of the Corporation on the 4th day of November, 1gas;

“RESOLVED, that the Chairman of the Board, the President, or any Vice President be, and hereby is, authorized to appoint Anqmoys-in-
Fact to represent and actfor and on behaif of the Company to execute bonds, undertakings, recognizances and olh.er contracts ofindemnity
and writings obligatory in the nature thereof, and 10 attach thereto the corporate seal of the Company, in the transaction of its surety business;

“RESOLVED. that the signatures and attestations of such oflicers and the seal of the Company may be affixed to any such Power of Attorney
or to any certificate relating thereto by facsimile, and any such Power of Attorney or certificate bearing such facsimile signatures or facsimile
seal shall be valid and binding upon the Company when so affixed with respect to any bond, undertaking, recognizance or other contract of
indemnity or writing obligatory in the nature thereof,

“RESOLVED, that any such Attorney-in-Fact delivering a secretarial certification thatthe {oregoing resolutions still be in sifect may insertin
such certification the date thereol, said date 1o be not later than Ihe date of delivery thereof by such Attorney-in-Fact.”

This Power of Atlorney is signed and sealed in facsimile under and by the authority of the above Resolution. i
DOES HEREBY MAKE, CONSTITUTE AND APPOINT: - Lewis James Scheer Michael J. Scheer James|, Moore

Alice Rhoads Bonnie Kruse  Stephen T. Kazmer Dawn L. Morgan Feggy Faust Kelly A. Jacobs

Countryside lllinois
of .in the State of :
its true and lawlul Attorney(s)-in-Fact with full power and authority hereby conferred in its name, place and stead to sign, execute, acknowledge and
deliver in its behall, and as ils act and deed, without power of redelegation, as follows: :

Bonds guarantseing the fidelity of parsons halding places of public or private trust; guaranteeing the performance of contracts other than
insurance policies; and executing or guaranteeing bonds and undertakings required or penmitted In all actions or proceedings or by law
allowed; IN AN AMOUNT NOT TO EXCEED FIVE MILLION ($5,000,000.00) DOLLARS; and to bind FRONTIER INSURANCE COMPANY
thereby as fully and to tha same extent as if such bond or.undartaking was signad by the duly authorized officers of FRONTIER INSURANCE
COMPANY, and alf the acts of sald Attomey(s)-in-Fact pursuant 1o the authority herein given are hereby ratified and confirmed.

: Jn Witness Nh:rcuf, FRONTIER INSURANCE COMPANY of Rock Hill, New York, has caused this Power of Attorney to be signed by its
Vice President and its Corporate seal 1o be affixed this 7th_ dayot December . 1994

e

FRONTIER INSURANCE COMPANY

8Y:
State of New York . .
County of Sullivan .. DAVID E. CAMPBELL, Vics Presidant
Onthis 7th dayof - December , 1994 | before the subscriber, a Notary Public of the State of

New York in and for the County of Suliivan, dufy commissioned and qualified, came DAVID E. CAMPBELL of FRONTIER INSURANCE COMPANY
to me personally known 1o be the individual and officer described herein, and who exacuted the preceding instrument, and acknowledged the
execution of the same, and being by me duly swom, deposed and sald, that he is the officer of the Company aforesald, and that the seal affixed to
the preceding Instrument s the Corporate Seal of the Company, and the Corporate Seal and signature as an officer were duly affixed and subscribad
to the said instrument by the authority and direction of the Corporation, and that the resolution of the Company, referred to in the precedin
instrument, is now in force. .

An m“““""‘! n hereof, | have hereunto set my hand, and aftixed my officiat seal st Rock Hill, New York, the day and year above written.

ALICIA A. LANESE

Notary Public Stats of New York
Sullivan County Clark's No. 2386
Commission Expires July 8, 2000

-CERTIFICATION

1,JOSEPH P. LOUGHLIN, Secretary of FRONTIER INSURANCE COMPANY of Rack Hill, New York, do hereby certify that the foregoing Resolution |
adopted by the Board of Directors of this Corporation and the Powers of Attarnsy issued purauant thereto, are true and correct, and that both the
Resolution and the Powers of Attorney are in full force and effect. .

An Hitness nh"ﬂ'f. 1 have hereunto set my hand and affixed the facsimils seal of the corporation this 27th dayotf

o et e

_ [/ 708ePHP.LOUGHLN, Secratary




Frontier Insurance Company

Rider to bé attached to and fonn a part of Bond Number 143714 on behalf of Lodestar Energy,
Inc. at 333 West Vine St., Ste. 1700 Lexington KY 40507-1628 (Principal), and in favor of —-
State of Utah, Division of Oil, Gas & Mining (Obligee), executed by the Company indicated
above (Surety) in the amount of Seven Hundred Eleven Thousand And No/100 Dollars
($711,000.00), effective July 9, 1999,

The Principal and the Surety hereby consent to adding the following to the said bond:

U.S. Department of Interior, Office of Surface Mining Reclamation and Enforcement
(OSM) as additional Obligee, and;

“In the event the State-Federal Cooperative Agreement (944.300FR Chapter VII (7-1-2000

edition)) between Division and OSM is terminated then the portion of the bond covering
Federal Lands will be payable only to OSM.”

Nothing herein contained shall vary, alter or extend any provision or condition of the bond other

than as above stated.

Signed, Sealed and Dated this 27" day of March, 2001.

Lodestar Energy, Inc. B Frontier Insurance Company
Principal  Surety
By: % ; l& COQ Vi ot By: "7
R . S 4 e ,-//¢7 Dau /s Dawn L. Morgan, Attorney-in-Fact
: Viea Preg lﬂ Og#




STATE OF ILLINOIS }
} S.S.

COUNTY OF COOK )

On March 27, 2001, before me, a Notary Public in and for said County and State, residing
therein, duly commissioned and swom, personally appeared Dawn L. Morgan, known to
me to be Attorney-in-Fact of Frontier Insurance Company, the corporation described in
and that executed the within and foregoing instrument, and known to me to be the person
who executed the said instrument, and known to me to be the person who executed the
said instrument on behalf of the said corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year stated in this certificate above.

"OFFICIAL SEAL"
KELLY A. JACOBS

NOTARY PUBLIC, “TATE Of ILLINOIS
MY COMASSITIN EVlE ".) "'r l5/4002
S e d

P e NS

My Commission Expires on June 15,2002




AFFIDAVIT OF QUALIFICATION
SURETY COMPANY
—~000000—

I, Dawn L. Morgan, being first duly sworn under oath, deposes and says that he/she is the (officer

or agent) agent of Frontier Insurance Company ; and:
that he/she is duly authorized to execute and deliver the foregoing obligations; and that said SURETY

COMPANY is authorized to execute the same and has complied inall respects with the laws of Utah in

reference to becoming sole surety upon bonds, undertakings and obligations herein.

Qdu,m 4 %de\

Dawn L. Morgan

Attorney-in-Fact
(Position)

 Subscribed and sworn to before me this 27th day of _ March ,20_01.

FONYS)
No ic
, "OFFICIAL SLALS
My Commission Expires: 6/15/2002 KELLY A. uACOBS
‘ NOTARY PUBLIC, STATE OF ILLINDIS
Attest: \AMY »C?ff_k’l’: t:-'::: ::: ‘- .- lellgriam:o. *

STATE OF Illinois )

COUNTY OF _Caok )ss:




AFFIDAVIT OF QUALIFICATION
ASSOCIATE DIRECTOR
-000000--

Mary Ann Wright, being first duly sworn under oath, deposes and says that she is the
Associate Director of Mining for the Division of Qil, Gas and Mining, Department of Natural
Resources, State of Utah; and that she is duly authorized to éxecute and deliver the foregoing
obligations; and that said Associate Director is authorized to execute the same by authority of

laws on behalf of the State of Utah.

(Signed) -~ A//f 7"%

Mary Ann Wri sociate Dj r, Mining
Division of Oi and Mini

Subscribed and sworn to before me this 7 4'day of 7?244”4' ,202/ .

, '; %otary Public

‘ WoTARY PUSL Sk O v
My Commission Expires: Sk L1k 114
. Comm. EBxp. §4-2008

_Lpee? of ,20 2~

Attest:

STATEOF __ /el )

§s:

N Nt

COUNTY OF _Sd/ Lats




AFFIDAVIT OF QUALIFICATION
PERMITTEE
~000000—
I, R. Eberley Davis, being first duly swomn under oath, deposes and says that he is the A
Vice President of Lodestar Energy, Inc., the PERMITTEE; and that he is duly authorized to execute and -
deliver the foregoing obligations; and that said PERMITTEE is authorized to execute the same and has

complied in all respects with the laws of Utah in reference to commitments, undertakings and obligations

% A

R. Eberley Davis, Vice Pres dcht/

Subscribed and sworn to before me tlus.;” =day of Bg& { ,2001 .

Notary Public
My Commission Expires: 6/29/2002
Aftest: ‘
STATE OF KENTUCKY )
COUNTY OF _FAYETTE __ )ss




< [} [

Permit Number: C/007/020
Effective Date: "Z%l.’( 2,202/
COAL ) '
STIPULATION TO REVISE RECLAMATION AGREEMENT
--000000--

This STIPULATION TO REVISE RECLAMATION AGREEMENT entered into by and
between the PERMITTEE and DIVISION incorporates the following revisions or changes to the
RECLAMATION AGREEMENT: (Identify and Describe Revisions Below)

The addition of a rider to the reclamation bond to include the Office of Surface Mining

(OSM) as an additional Obligee. This was required because of the addition of a portion of
Federal Lease UTU-74804 to the permit area.

In accordance with this STIPULATION TO REVISE RECLAMATION AGREEMENT,
the following Exhibits have been replaced by the PERMITTEE and are approved by the
DIVISION: , : '

Replace the RECLAMATION AGREEMENT in its entirety.
Replace Exhibit "A" - PERMIT AREA.

-X.  Replace Exhibit "B" - BONDING AGREEMENT. (Insert rider and affidavits of

: Qualification)
—— Replace Exhibit "C" - LIABILITY INSURANCE.
The BONDING amount is revised from ¢ )to (3 ).
The BONDING Type is chaﬁged from - _to |
The SURFACE DISTURBANCE is revised from acres to acres.
The EXPIRATION DATE is revised from to

The LIABILITY INSURANCE carrier is changed from

to

The AMOUNT of INSURANCE coverage for bodily injury and property damage

is changed from ($____ Jto ($ ).




WITNESS WHEREOF the PERMITTEE has hereunto set its signature and seal

thisa?_'_z_* y of ﬂﬁxil' ,20.01 .
% ?H.MFITEE
By:

R. Eberley Davis /(/
Title: Vice President

~_ ACCEPTED BY THE STATE OF UTAH
this 7 day of =" /Asry. 200/ .

N (Sl
/455 ol - Director, Diﬁon of 0il, @;ﬂd Mining

NOTE: " An Affidavit of Qualification must be completed and attached to this form for each authorized agent
or officer. Where one signs by virtue of Power of Attomey for a company, such Power of Attorney
must be filed with this Agreement. If the PERMITTEE is a corporation, the Agreement shall be
executed by its duly authorized officer. i .
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BEFORE THE INSURANCE COMMISSIONER

OF THE STATE OF UTAH
COMPLAINANT: : o : - NQTICE OF INFORMAL
_ : _ :  ADJUDICATIVE PROCEEDING
UTAH INSURANCE DEPARTMENT Co AND ORDER '
RESPONDENT: _ | | : REVOCATION OF CERTIFICATE
, ~ | © . OFAUTHORITY

FRONTIER INSURANCE COMPANY

195 Lake Louis Marie Road S ,

Rock Hill, NY 12775 ;- DOCKET No,200i-174-EX

- Utah Organizaion ID No. 1802~ : : .

The Utah Insurance Department has commenced this informal edjudicative proceeding
pursuant to Utah Code Annotated (U.CA.), Sections 31A-2-201 and 63-46b-3 and Uuth
Administrative Code (U.A.C.), Rule R590- 160, Based upon information contained in agency

" files or known to the Commissioper, the Commissioner makes the following:

| FINDINGS OF FACT |
1. The Respondeat is an insurer domiciled in New York and anthorized to do business i
the State of Utab, Utah Organization ID No. 1802,
2. Respandent was phoéd in rehabilitation in its state of domicile on October 10, 2001. )
| 3. Respondent does not meet the risk based capital r_aqummcnﬁ to do an insurance

business in the State of Utah.

Having catered his Findings of Fact, the Commissioner now eaters his:
CONCLUS gy_s OFLAW
l Grouads exast for dehnqucncy proceedings under Chapter 27 of the Utah Insurance
l

"Daasived Tims Nev. I 1:142M Print Time Yovu, |}
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Code if Respondent were a domestic insurer.

2. Respondent’s Cextificatc of Autherity should be revoked pursua;lt to U:C.A. §31A-

j4217. | ;
| Based upon the foregoing Findings of Fact and Conclusions of Law, the Commissione? -

now enters the following:

(=)
]
(=]
2

IT IS HEREBY ORDERED:

1. Respondent’s Cenificate of Authorily in the State of Utab is revoked forthwith.

2. Respondeat is still subject to regulation by the Utah Depantment of Insurance until 2
releasc of regulation is obtained pursuant to the requiremnents of the Utah lasurance Code.

3. This Order shall become final fiftcen (15) days after the dare of mailing unléss’ a
written request for a hearing is received from the Respondent in the offices of the dcmnt .
prior.to that date. A written request for a hearing shall be signed by the person making the

request and shall state the basis for the relief requested.

N ON
If you zéque.st a heaﬁng regarding this matter, the department will be mpmemd by M.
Gale Lcmmon, Enforcement Counsel, State Office Building, Room 3110, Salt Lake City, Utah
84114, Telephons Number (801) $38-3300. If you do not réquest a hearing, you may seek
| agency review of tlns Order by ﬁlil;‘ 3 wricen petition with the depariment within 30 days of the
. date the Mr becomes final. However, agency review of an order that becomes final without a .
hedring will be limited fo revicw of the recard and aot an evidentiaty n?aring_. Failute to request
a hearing or to seek agency review will be considered a fajlure to exhaust administrative

2
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cemedies and will preclude any further administrative or judicial review ar appeal on this maver,

DATED THIS 24'7(;@ of__ O toben ,2001..

MERWIN U, STEWART
- INSURANCE COMMISSIONER

-
L4 . y '
' MA% E. ﬁsmmﬂ.o. Eq.-(/

Administrative Law Judge

Utah Insurance Department _
State Office Building. Room 3110
Salt Lake City, Utah 84114
Telephone (801) 538-3800
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) UTAH CODE ANNOTATED .
Copyright (c) 1953-2001 by Matthew Bender & Company, Inc
one of the LEXIS Publishing companies.
All rights reserved. -

**+* STATUTES CURRENT THROUGH THE 2001 SUPPLEMENT ***
**% (2001 FIRST SPECIAL SESSION) ¥***

TITLE 31A. INSURANCE CODE
CHAPTER 27. INSURERSvREHABILITATION AND LIQUIDATION
PART 1. GENERAL PROVISIONS
" GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
Utah Code Ann. § 31A-27-101 (2001)
§ 31A-27;101. Scope, purpose, and construction

(1) The proceedings authorized by this'chapter may be applied to:

{a) all insurers and reinsurers who are doing, or have done, an insurance
business in this state, and against whom claims arising from that business may exist
now or in the future; g

(b) all insurers who give the appearance of or claim they do an insurance
business in this state;

(c) all insurers who have insureds resident in this state; and

(d) all other persons organized or in the process of organizing to do an
insurance business as an insurer in this state.

(2) The purpose of this chapter is the protection of the interests of insureds,
creditors, and the public generally, with minimum interference with the normal
prerogatives of owners, through: :

"(a) early detection of any potentially dangerous condition in an insurer, and
prompt application of appropriate corrective measures;

{b) improved methods for rehabilitating insurers, by enlisting the advice and
management expertise of the insurance industry;

{c) enhanced efficiency and economy of liquidation, thrbugh clarification and
specification of the law, to minimize legal uncertainty and litigation;

(d) equitable apportionment of any unavoidable loss;

(e) lesSening the problems of interstate rehabilitation and liquidation by
facilitating cooperation between states in the liquidation process, and by extending

the scope of personal jurisdiction over debtors of the insurer outside this state;
and '

(f) regulation of the insurance business by law relating to delinquency
procedures and by substantive rules on the entire insurance business.




(3) This chapter shall be liberally construed to effect the purpose stated in
Subsection (2). It does not limit the powers granted the commissioner by other
provisions of law.

HISTORY: C. 1953, 31A-27-101, enacted by L. 1985, ch. 242, § 32; 1986, ch. 204, §
221,

NOTES TO DECISIONS

ANALYSIS
Final judgment rule.
Cited.

FINAL JUDGMENT RULE. .

The Legislature did not intend that orders approving the sale of an asset be
excepted from the rule that only final orders and judgments are appealable. Golfland
Entertainment Ctrs. Inc. v. Utah Ins. Comm'r, 930 P.2d 276 (Utah Ct. App. 1996).

CITED in Davister Corp. v. United Republic Life Ins. Co., 152 F.3d 1277 (10th Cir.
1998). : ‘ :

COLLATERAL REFERENCES

C.J.S. --44 C.J.S. Insurance § 127 et seq.

A.L.R. --Validity, construction, and effect of statute establishing compensation for
claims not paid because of insurer's insolvency, 30 A.L.R.4th 1110.

Validity, construction, and application of Uniform Insurers Liquidation Act, 44
A.L.R.5th 683. : -







Consolidated Laws ' Page 1 of 18

Ncw York State

 ASSEMBLY

Sheldon Silver - Speaker

Wednesday, November 14, 2001

New York State Consolidated Laws
Back |

| Assembly Home

Insurance

ARTICLE 74
REHABILITATION, LIQUIDATION, CONSERVATION
. AND DISSOLUTION OF INSURERS
Section 7401. Application of article; definitions.
7402. Grounds for rehabilitation of domestic insurer.
7403. Order of rehabilitation; advances from property/casualty
insurance security fund; termination.
7404. Grounds for liquidation.
7405. Order of liquidation; rights and liabilities.
7406. Grounds for conservation of assets of foreign or alien
insurer.
7407. Order of conservation or ancillary liquidation of a
foreign or alien insurer. .
7408, Uniform insurers liquidation act; title; definitions.
7409. Conduct of delinquency proceedings against insurers domi-
ciled in this state.
7410. Conduct of delinguency proceedxngs agalnst insurers not
domiciled in this state.
7411. Filing and proving of claims of non-residents against
delinquent insurers domiciled in this state.
7412, Filing and proving of claims of residents against delin-
quent insurers domiciled in reciprocal states.
7413. Priority of preferred claims, special deposit claims and
secured claims.
7414. Attachment and garnishment of assets.
7415. Uniformity of interpretation.
7416. Grounds for dissolution of domestic insurer.
7417. Commencement of a proceeding.
7418. Service of order to show cause.
7419. Injunctions.
7420. Annual report.
7421. Removal of proceedings.
7422, Appointment of deputies; employment of assistants.
7423. Exemption from filing fees.
7424. Deposit of monies collected; preference.
7425, Voidable transfers.
7427. Offsets. ,
7428. Disposition of assets and compromise of claims.
7429, Borrowing on the pledge of assets.
7430. Levy of assessments; determination of liability of

members.
7431. Determination of llablllty of members for other indebt-
: edness.
7432. Adjudication of insolvency of insurer; time to file
claims. ' )

J7433. Proof and allowance of claims.
7434. Distribution of assets.

7435. Distribution for life insurers.
743A Mlaime-mada nAaliriae: enarial. ramiiramenta
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S 7401. Application of article; definitions. (a} This article shall
apply to all corporations, associations, societies, orders, firms, and
individuals to which this chapter is applicable, or which are subject to
examination or supervision by the superintendent under this chapter or
under any other law of this state, or which are doing or attempting to
do or representing that they are doing the business.of insurance in this
state, or which are in process of organization for the purpose of or
intending to do such business therein, anything in this chapter or any
~other law of this state to the contrary noththstandlng

(b) In this article:

(1) "insurer" includes all corporations, associations, societies,
orders, firms, and individuals specified in subsection (a) hereof;

(2) "assets" includes all deposits and funds of a special or trust
nature. ’

] 7402. Grounds for rehabilitation of domestic insurer. The
superintendent may apply under this article for an order directing him
to rehabilitate a domestic insurer which:

{a) Is -insolvent within the meaning of sectlon one thousand three
hundred nine of this chapter.

(b) Has refused to submit its books, papers, accounts or affairs to
the reasonable inspection of the superintendent, his deputy or examiner.

(c) Has failed or refused to comply, within the time designated by the
superintendent, with an order of the superintendent, pursuant to law, to
make good an impairment of its capital, or minimum surplus to
policyholders, if a stock insurer, or of its minimum surplus, if a
mutual insurer, a reciprocal insurer, Lloyds underwriters or a
co-operative fire insurance corporation.

(d) Has transferred or attempted to transfer, by contract of
reinsurance or otherwise, substantially its entire property or business,
or entered into any transaction which merges substantially its entire
property or business into the property or business of any other
corporation, association, society, order, firm or individual, without
having first obtained the approval of the superintendent.

(e) Is found, after examination, to be in such condition that its
further transaction of business will be hazardous to its policyholders,
creditors, or the public.

(f) Has wilfully violated its charter or any law of the state.

(g) Has an officer who refused to be examined under oath, concerning
its affairs. .

(h) If organized under article five-a, six, seven, eight, ten or ten-b
of the former insurance law constituting chapter twenty-eight of the
consolidated laws of nineteen hundred nine, or if organized as a mutual
or non-stock insurer under article nine-a, nine-c, ten, eleven-a,
eleven-b, twelve or fourteen of the former insurance law constituting
chapter twenty-eight of the consolidated laws in effect immediately
before the effective date of this chapter or article £forty-one,
forty-two, forty-four, forty-five, sixty-one or sixty-six of this
chapter, including amendments thereto in force at the time of such
organization, is found to be in such condition, after examination, that
it could not meet the requirements for incorporation and authorization
specified in such articles except with respect to having any required
initial surplus. -

(1) Has ceased to 'do the business of insurance for a period of one
year as provided in subsection (b) of section one thousand two hundred
three of this chapter.

(j) Has commenced voluntary liquidation or dissolution, or attempts to
commence or prosecute any action or proceeding to liquidate its business
or affairs, or to dissolve its corporate charter, or to procure the
appointment of a receiver, trustee, custodian, or sequestrator under any
law except this article.

(k) Has been the subject of an application for the appointment of a
_receiver, trustee, custodxan or sequestrator of the insurer or its

Rl Rt Ry - em e mademae dnsace mds = = e mde v DL e Sen mm encta mimiemdm aee o
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properLy, or L a recesLver, LLusLee, cuscoQldail, or betuSLLdLUE -]
appointed by a federal court or if such appointment is imminent.

(1) Has consented to such an order through a majority of its
directors, shareholders, or members.

(m) Has not organized or completed its organization and obtained a
license or certificate authorizing it to’ commence the doing of an
insurance business within one year from the date of its incorporation,
as provided in subsection (a) of section one thousand two hundred three
of this chapter. )

{n) Has failed or refused to take such steps as may be necessary to
remove from office any officer or director whom the superintendent has
found, after notice to and hearing of such insurer and of such officer
or director, to be a dishonest or untrustworthy person.

(o) Has an occurrence of an authorized control level event or a
mandatory control level event pursuant to subsection (£f) or (g) of
section one thousand three hundred twenty-two of this chapter.

§ 7403, Order of rehabilitation; advances from property/casualty
insurance security fund; termination. (a) An order to rehabilitate a
domestic insurer shall direct the superintendent and his successors in
office, as rehabilitator, forthwith to take possession of the property
of such insurer and to conduct the business thereof, and to take such
steps toward the removal of the causes and conditions which have made
such proceeding necessary as the court shall direct.

* (b) (1) If: (i) provision is made therefor in an order to rehabili-
tate a domestic insurer, (ii) more than fifty percent of the insurer’s
net direct premiums in the preceding three calendar years were derived
from business in this state which is protected by the property/casualty
insurance security fund, and (iii) such insurer has consented to reha-
bilitation, the commissioner of taxation and finance shall advance
monies of such fund, in such amounts as specified in the court’'s order,
to the rehabilitator to enable the insurer to comply with any surplus
requirement or other requirement of this chapter.

(2) Before 1issuing such order, the court shall determine that the
insurer has the potential and capability, pursuant to a plan submitted
by the rehabilitator, of complying with all surplus and other require-
ments of this chapter and repaying such advance to the fund within two -
years after termination of the rehabilitation proceeding, at a rate of
interest approved by the superintendent to be determined annually which
shall not be less than the average rate of return of the fund as deter-
mined by the superintendent for the preceding calendar year.

(3) The plan shall include: (i) an explanation of the factors leading
to the insurer’'s condition requiring rehabilitation and the procedures
proposed to improve its condition, and (ii) a provision for posting
collateral with the rehabilitator as security for the advance, to the
extent that the insurxer's assets permit.

(4) The court shall not order any advance to the rehabilitator without
his specific request or if the insurer's required capital or surplus is
impaired in an amount exceeding the greater of thirty million dollars or
fifteen percent of the insurer’'s net direct premium writings in the
previous calendar year. Total advances to an insurer shall not exceed
the greater of forty million dollars. or twenty percent of such net
direct premium writings. No advance shall be made on or after July
first, two thousand which would lower the amount of assets in the fund
below one hundred ninety-flve million dollars.

(S) Advances shall, in all respects except as to rate of interest, be
subject to the provisions of section one thousand three hundred seven of
this chapter, provided that in 'the event that an insurer which has
received an advance pursuant to this subsection is subsequently the .
subject of an order of liquidation, the claim of the fund for the
advance and any accrued interest shall be paid to the fund in accordance
with the provisions of section seven thousand four hundred thlrty-four
of this article.

(6) This subsectlon -shall expire July first, two thousand, provided
that the insurer’s obligation to repay teo the fund moneys advanced to it

http://assembly.state.ny.us/leg/?cl=52&a=54 11/14/2001
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under this subsection, and the fund's claim for the advance, and any
accrued interest, as a priority over all non-secured creditors, shall
survive such expiration date.

* NB Expires July 1, 1999

{c) If at any time the superintendent deems further efforts to reha-
bilitate such insurer would be futile, he may apply to the court under
this article for an order of liquidation.

(d) The rehabilitator or any interested person upon due notice to the
superintendent, at any time, may apply for an order terminating any
rehabilitation proceeding and permitting such insurer to resume
possession of its property and the conduct of its business, but no such
order shall be granted except when, after a full hearing, the court
shall determine that the purposes of the proceeding have been fully
accomplished.

S 7404. Grounds for liquidation. The superintendent may apply under
this article for an order directing the superintendent to ligquidate the
business of a domestic insurer, or of the United States branch of an
alien insurer having trusteed assets in this state, -upon any of the
grounds specified in subsections (a) through (o) of section seven
thousand four hundred two of this article, whether or not there has been
a prior order directing the superintendent to rehabilitate such insurer.

S 7405. Order of liquidation; rights and liabilities. (a) An order to
liquidate the business of a domestic insurer shall direct . the
superintendent and his successors in office, as liquidator, forthwith to
‘take possession of the property of such insurer and to liquidate the
business of the same and deal with such property and business of such
insurer in their own names as superintendents or in the insurer's name
as the court may direct, and to give notice to all creditors to present
their claims.

(b) The superlntendent and his successors shall be vested by operation
of law with the title to all property, contracts and rights of action of
such insurer as of the date of the entry of the order so directing them
to liquidate. The filing or recording of such order in any record
office of the state shall impart the same notice that a deed, bill of
sale or other evidence of title duly filed or recorded by such insurer
would have imparted. The rights and liabilities of any such insurer and
of its creditors, policyholders, shareholders, members and all other
persons interested in its estate shall, unless otherwise directed by the
court, be fixed as of the date the order is entered in the office of the
clerk of the county where such insurer had its principal office on the
date the proceeding commenced, subject, however, to the provisions of
section seven thousand four hundred thirty-three of this article to the
rights of claimants holding contingent claims.

(c) The liquidator of any domestic insurance corporation shall
reinsure all its policy obligations in any solvent corporation
authorized to do business in this state if the unearned premium reserve
of the insurer is sufficient to effect such reinsurance. If such
resexve 1s insufficient for that purpose, the liquidator shall reinsure
a percentage of each policy obligation of the insurer outstanding to the
extent that the reserve may be sufficient for that purpose. No contract
-of reinsurance shall be entered into by the liquidator except pursuant
to an order of the court in which the liquidator was appointed directing
the reinsurance and establishing the general form of the. reinsurance
contract.

(d) An order to liquidate the business of the United States branch of
an alien insurer having trusteed assets in this state shall be in the
same terms as those hereinbefore prescribed, except that only the assets
of the business of such United States branch shall be included therein.

(e) Where the trustee of a mortgage series consisting in whole or in

- part of certificated mortgage investments guaranteed by a domestic
insurer has distributed all of the trust estate collateral, or has been
permitted by court order to abandon all or part of such collateral not
distributed, the court, by order, may, upon the consent of the
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liquidator of the insurer, direct the superintendent, wupon being
furnished with a 1list of certificate holders certified to by the
trustee, to record subsequent transfers of certificates and charge and
collect a reasonable fee therefor, and distribute dividends applicable
thereto upon liquidation of company assets.in his hands, to the record
"owners of such certificates, and make and deduct from such dividend
payments a reasonable charge for such services. The duty of the
superintendent under such order shall terminate upon the termination of
the liquidation proceedings. o

(£) (1) No later than one hundred eighty days after a final order of -
liquidation with an adjudication of insolvency of an insurer by a court
of competent jurisdiction of this state, the liquidator may in his sole
discretion make application to the court for approval of a proposal to
disburse assets out of marshalled assets, from time to time as such
assets become available, to any fund established by article seventy-six
of this chapter and any foreign entity performing a similar function,
having obligations because of such insolvency. If the liquidator
determines that there are insufficient assets to disburse, the
application authorized by this subsection shall be considered satisfied
by a filing by the 1liquidator stating the reasons for this
determination. :

(2) "Such proposal shall at least include provisions for:

(A) reserving amounts for the payment of expenses of administration,
claims of secured creditors to the extent of the value of the security
held, and claims falling within the priorities established in section
seven thousand four hundred twenty-six of this article;

{B) disbursement of the assets marshalled to date and subsequent
disbursement of assets as they become available;

(C) disbursements to the: funds and entities entitled thereto under
this subsection in amounts estimated to be at least equal to all claim
payments for which such funds or entities could assert claims against
the liquidator, and if the assets available for disbursement from time
to time do not at least equal such claim payments, then disbursements in
the amount of available "assets;

(D) equitable allocation of disbursements to each of such funds or
entities;

(E) the securing by the liquidator from each of such funds or entities.
of an agreement to return to the liquidator such assets, together with
income earned on assets previously disbursed, as may be required to pay

“claims of secured creditors and claims falling within the priorities
established in section seven thousand four hundred twenty-six of this
article in accordance with such priorities. No bond shall be required -
of any such fund or entity; and’

(F) a full report to be made by each such fund or entity to the
liquidator accounting for all assets so disbursed to the fund or entity,
all disbursements made therefrom, any income earned by the fund or
entity on such assets and any other matters as the court may direct.

(3) Notice of such application shall be given to such funds and
entities and to the commissioners of insurance of each of -the states.
Any such notice shall be deemed to have been given when deposited in the
United States certified mails, first class postage prepaid, at least
thirty days prior to submission of such application to the court.
Action on the application may be taken by the court if the required
notice has been given and the liquidator's proposal complies with
subparagraphs (A), (B) and (D) of paragraph two of this subsection. .

{(g) No later than one hundred twenty days after the end of the
calendar or fiscal.year of a domestic insurance corporation subject to
rehabilitation -or liquidation, upon whichever standard the corporation
conducts its financial affairs, the rehabilitator or liquidator shall
submit to the department an annual report of the preceding calendar or
fiscal year's activity of such corporation. Such report, which shall
pertain only to such corporation's activities and those of the
rehabilitator or liquidator as they relate to such corporation, shall

include a financial review of the assets and liabilities of the
carnnratinn. the ~laims arcrned ar naid in that narind. and a simmarv nf
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all other corporate activity and a narratlve of the actions of the
rehabilitator or liquidator respecting such corporation. This report
shall be separate and apart from other reports issued by the liquidation
bureau of the department in the normal course of its business.

S 7406. Grounds for conservation of assets of foreign or alien
insurer. (a) The superintendent may apply under - this article for an
order directing the superintendent to conserve the assets within the
state of a foreign insurer upon:

(1) any of the grounds specified in subsection (a) through (g),'(j),
(k) or (o) of section seven thousand four hundred two of this article,
or ~

(2) upon the ground that such insurer has consented to such an order

through a majority of its directors, shareholders or members, or has had
its property sequestrated in its domiciliary country or state or in any
other country or state. ‘

(b) The superintendent may apply under this article for an order
directing him to conserve the assets within this state of an alien
insurer, except one which has its trusteed assets in this state, on any
of the grounds specified in subsection (a), (b}, (d) through (q), (j) or
(k) of section seven thousand four hundred two of this article, or upon
the ground that it has failed or refused to comply, within the time
designated by the superintendent, with an order of the superintendent,
pursuant to law, to rectify an impairment of its trusteed surplus, or
that it has consented to such an order through a majority of its
directors, shareholders or members, or has had its property sequestrated
in its domiciliary country or elsewhere.

S 7407. Order of conservation or ancillary liquidation of a foreign or
alien insurer. (a) An order to conserve the assets of a foreign or alien
insurer shall direct the superintendent and his successors in office, as
conservator, forthwith to take possession of, and conserve, the insurer’s
property within this state, subject to the court's further direction.

(b) Where the superintendent has been appointed pursuant to the
provisions of section seven thousand four hundred six of this article as
conservator of the assets within the state of a foreign or alien insurer,
for which a domiciliary receiver is subsequently appointed for such insurer
in its domiciliary state which is also a reciprocal state, as defined in
section seven thousand four hundred eight of this article, the
superintendent, upon . request of the domiciliary receiver, shall,
notwithstanding subsection (a) of section seven thousand four hundred ten
of this article, apply to the court in which such conservation proceeding
was commenced for an order appointxng the superintendent as ancillary
receiver for such foreign or alien insurer.

(c) Whenever a domiciliary receiver is appointed for any insurer in its
domiciliary state which is also a reciprocal state, as defined in section
seven thousand four hundred eight of this article, ‘the superintendent, upon
request of the domiciliary receiver, shall, notwithstanding subsection (a)
of section seven thousand four hundred ten of this article, apply to a

. court of competent jurisdiction for an order appointing the superintendent
as ancillary receiver of such insurer.

{d) Notwithstanding subsection (a) of section seven thousand four hundred
ten of this article, the court may on the application of the superintendent
pursuant to subsection (b) or (c) of this section appoint the.
superintendent as the ancillary receiver in ' this state, subject to the
provisions of sections seven thousand four hundred eight through seven
thousand four hundred fifteen of this article. Subject to the provisions of
such sections, the rights and duties of the superintendent with reference
to such insurer and such assets shall include those heretofore exercised by
and imposed upon ancillary receivers of foreign corporations in this state.

S 7408. Uniform insurers liquidation act; title; definitions. (a)
This section and sections seven thousand four hundred nine through seven
thousand four hundred fifteen of this article may be cited as the
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(b) In this act:

(1) "Insurer" means any person, firm, corporation, association, or
aggregation of persons doing an insurance business and subject to the
insurance supervisory authority of, or to liquidation, rehabilitation,
reorganization, or conservation by, the superintendent of insurance of
this state, or the equivalent insurance supervisory official of another
state. . .

{2) "Delinquency proceeding" means any proceeding commenced against
an insurer for the purpose of liquidating, rehabilitating, reorganizing,
or conserving such insureér.

(3) "Foreign country" means territory not in any state.

(4) "Domiciliary state” means the state in which an insurer is
incorporated or organized, or, as to an insurer incorporated or
organized in a foreign country, the state in which such insurer, having
become authorized to do business in such state, has, at the commencement
of delinquency proceedings, the Llargest amount of its assets held in
trust and assets held on deposit for the benefit of its policyholders or
policyholders and creditors in the United States; and any such insurer
is deemed to be domiciled in such state.

(5) "Ancillary state" means any state except a domiciliary state.

(6) "Reciprocal state"” means any state other than this state in
which in substance and effect the provisions of this act are in force,
including the provisions requiring that the insurance commissioner or
equivalent insurance supervisory official be the receiver of a
delinquent insurer. : v

(7) "General assets" means all property, real, personal, or
otherwise, not specifically mortgaged, pledged, deposited, or otherwise
encumbered for the security or benefit of specified persons or a limited
class of persons, and as to such specifically encumbered property the
term includes all such property or its proceeds in excess of the amount
necessary to discharge all sums secured thereby. Assets held in trust
and assets held on deposit for the security or benefit of all
policyholders, or all policyholders and creditors in the United States,
are general assets. :

(8) "Preferred claim" means any claim with respect to which the law
of a state or of the United States accords priority of payment from the
general assets of the insurer. ‘

(9) "Special deposit claim" means any claim secured by a deposit
made pursuant to statute for the security or benefit of a limited class
of persons, but not including any general assets. '

(10) "Secured claim” means any claim secured by mortgage, trust,
deed, pledge, deposit as security, escrow, other security interest, or
otherwise, but not including special deposit claims or claims against
general assets. The term also includes claims which more than four
months prior to the commencement of delinquency proceedings in the state
of the insurer's domicile have become liens upon specific assets by
reason of judicial process. ’ . )

(11) “Receiver" means receiver, liquidator, rehabilitator, or
conservator as the context may require. ’

S - 74089. Conduct of delinquency proceedings against insurers
domiciled in this state. (a) Whenever under the laws of this state a
receiver is to be appointed in delinquency proceedings for an insurer
domiciled in this state, the court shall appoint the superintendent as
such receiver and direct the superintendent forthwith to take possession
of the assets of the insurer and to administer the same under the orders
of the court. :

(b) As domiciliary receiver the superintendent and his successors
in office shall be vested by operation of law with the title to all
property, contracts, and rights of action, and all books and records of
the insurer wherever located, as of the date of entry of the orxder
directing him to liquidate a domestic insurer or the United States
branch of an alien insurer domiciled in this state, and he shall have
tpe rigp;_to recover the same and reduce the same to possession; except
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that ancillary receivers in reciprocal states shall have, as to assets
located in their respective states, the rights and powers hereinafter
prescribed for ancillary receivers appointed in this state as to assets
located in this state. The filing or recording of the order directing
possession to be taken, or a certified copy thereof, in the office where
instruments affecting title to property are required to be filed or
recorded shall impart the same notice as would be imparted by a deed,
bill of sale, or other evidence of title duly filed or recorded. The
superintendent as domiciliary receiver shall be responsible for the
proper administration of all assets coming into his possession or
control. The court may at any time require bond from him or his deputies
if deemed desirable for the protection of the assets.

(c) Upon taking possession of the assets of a delinquent insurer
the domiciliary receiver shall, subject to the direction of the court,
immediately proceed to .conduct the business of the insurer or to take
such steps as are authorized by the laws of this state for the purpose
of liquidating, rehabilitating, reorganizing, or conserving the affairs
of the insurer. In connection with delinquency proceedings he may
appoint special deputy superintendents, and employ such counsel, clerks,
and assistants as he deems necessary. Their compensation and all
expenses of taking possession of the insurer and of conducting the
delinquency proceedings shall be fixed by the receiver, subject to the
approval of the court, and shall be paid out of the funds or assets of
the insurer. Within the limits of the duties imposed upon them special
deputies shall possess all the powers given to, and, in the exercise of
those powers, shall be subject to all duties imposed upon, the receiver
with respect to delinquency proceedings.

S 7410, Conduct of delinquency proceedings against insurers not
domiciled in this state. (a) Whenever under the laws of this state an
ancillary receiver is to be appointed in delinquency proceedings for an
insurer not domiciled in this 'state, the court shall appoint the
superintendent as ancillary receiver. The superintendent shall file a
petition requesting the appointment if he finds that there are
sufficient assets of such insurer located in this state to justify the
appointment of an ancillary receiver, or if ten or more persons resident
in - this state having claims against such insurer file a petition with
the superintendent requesting the appointment of such ancillary
receiver. . )

(b) The domiciliary receiver for the purpose of liquidating an
insurer domiciled in a reciprocal state, shall be vested by operation of
law with the title to all of the property, contracts, and rights of
action, and all books and records of the insurer located in this state,
and shall have the immediate right to recover balances due from local
agents and obtain possession of any books and records of the insurer
found in this state. He shall also be entitled to recover the other
assets of the insurer located in this state except that wupon the
appointment of an ancillary receiver in this state, the ancillary-
receiver shall during the ancillary receivership proceedings have the
sole right to recover such other assets. The ancillary receiver shall,
as soon as practicable, liquidate from their respective securities those
special deposit claims and secured claims which are proved and allowed
in the ancillary proceedings in this state, and shall pay the necessary
expenses of the proceedings. Rll remaining assets he shall promptly
transfer to the domiciliary receiver. Subject to the foregoing
provisions the ancillary receiver and his deputies shall have the same
powers and be subject to the same duties. with respect to the
administration of such assets, as a receiver of an insurer domiciled in
this state. -

(c) The domiciliary receiver of an insurer domiciled in a’
reciprocal state may sue in this state to recover any assets of such
insurer to which he may be entitled under the laws of this state.

S 7411. Filing and proving of claims of non-residents against
delinquent insurers domiciled in this  state. (a) In a delinquency
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proceeding begun in this state against an insurer domiciled in this
state, claimants residing in reciprocal states may file claims either
with the ancillary receivers, 1if any, in their respective states, or
with the domiciliary receiver. All such claims must be filed on or
before the last date fixed for the filing of claims in the domiciliary
delinquency proceedings.

(b) (1) Controverted claims of claimants residing in reciprocal
states may either be proved in this state as provided by 1law, or, 1if
ancillary proceedings have been commenced in such reciprocal states, may
be proved in those proceedings. . -

(2) If a claimant elects to prove his claim in ancillary
proceedings and if notice of the claim and opportunity to appear and be
heard is afforded the domiciliary receiver of this state as provided in
section seven thousand four hundred twelve of this article with respect
to ancillary proceedings in this state, the final allowance of such
claim by the courts in the ancillary state shall be accepted in this
‘state as conclusive as to its amount, and as to its priority, if any,
against special deposxts or other security located within the ancillary

state.
S 7412, Filing and proving of claims of residents against
delinquent insurers domiciled in reciprocal states. (a) In a

delinquency proceeding in a reciprocal state against an insurer
domiciled in that state, claimants residing in this state may file
claims either with the ancillary receiveér, if any, appointed in this
state, or with the domiciliary receiver. All such claims must be filed
on or before the last date fixed for the filing of claims in the
domiciliary proceeding.

(b) (1) Controverted claims belonging to clalmants reSLdlng in this
state may be proved either in the domiciliary state as provided by the
law of that state, or in ancillary proceedings, if any, in this state.

{(2) If the claimant elects to prove his claim in this state, he
shall file it with the ancillary. receiver in the manner provided by the
law of this state for the proving of claims against insurers domiciled
in this state, and he shall give notice in writing to the receiver in
the domiciliary state either by registered mail or by personal service
at least forty days prior to the date set for hearing. The notice shall
contain a ‘concise statement of the amount of the claim, the facts on
which it is based, and the priorities asserted, if any. If the
domiciliary receiver, within thirty days after the giving of such
notice, shall give notice in writing to the ancillary receiver ‘and to
the claimant, either by registered mail or personal service, of his
intention to contest such claim, he shall be entitled to appear or to be
represented in any proceeding in this state involving the adjudication
of the claim. '

(3) The final allowance of the claim by the courts of this state
shall be accepted as conclusive as to its amount, and shall also be
accepted as conclusive as to its priority, if any, against special
deposits or other security located within this state.

S 7413. Priority of preferred claims, special deposit claims and
secured claims. (a) In a dellnquency proceeding against an insurer
domiciled in this state, claims owing to résidents of ancillary states
shall be preferred claims if like claims are preferred under the laws of
this state. All such claims whether owing to residents or non-residents
shall be given equal priority of payment from general assets regardless
of where such assets are located.

{b) In a delinquency proceeding against an insurer domiciled in a
reciprocal state, claims owing to residents of this state shall be
preferred if like claims are preferred by the laws of that state.

(c) The owners of specxal deposit claims against an insurer for
which a receiver is appointed in this or any other state shall be given
prlorlty against their several spec;al deposits in accordance with the
provisions of the statutes governing the creation and maintenance of
such dencsits. Tf there is a daficienav in anv such denosit sa that the
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clalms secured thereby are not fully dlscharged therefrom, the clalmants
may share in the general assets, but such sharing shall be deferred
until general creditors, and also claimants against other special
deposits who have received smaller percentages from their respective
special deposits, have been paid percentages of their claims equal to
the percentage paid from the special deposit.

(d) The owner of a secured claim against an insurer for which a
receiver has been appointed in this or any other state may surrender his
security and file his claim as a general creditor, or the claim may be
discharged by resort to the security, in which case the deficiency, if
any, shall be treated as a claim against the general assets of the
insurer on the same basis as claims of unsecured creditors. If the
amount of the deficiency has been adjudicated in ancillary proceedings
as provided in this act, or if it has been adjudicated by a court of
competent jurisdiction in proceedings in which the domiciliary receiver
has had notice and opportunity to be heard, such amount shall be
conclusive; otherwise the amount shall be determined in the delinquency
proceeding in the domiciliary state.

S 7414. Attachment and garnishment of assets. During the pendency of
delinquency proceedings in this or any reciprocal state no action or
proceeding in the 'nature of an attachment, garnishment, or execution
shall be commenced or maintained in the courts of this state against the
delinquent insurer or its assets. Any lien obtained by any such action

. or proceeding within four months prior to the commencement of any such
delingquency proceeding or at any .-time thereafter shall be void as
against any rights arising in such delinquency proceeding.

S 7415. Uniformity of interpretation. The uniform insurers
liquidation act shall be interpreted and construed to effectuate its
general - purpose to make uniform the law of those states that enact it.
To the extent that its provisions, when applicable, conflict with "other
provisions of this chapter, the provisions of this act shall control.

S 7416. Grounds for dissolution of domestic insurer. The
superintendent may apply under this article for an order dissolving the
corporate existence of a domestic insurer: (i) upon his application for -
an order of liquidation of its business, or at any time after such order
has been granted; or (ii) upon the grounds specified in subsection (m)
of section seven thousand four hundred two of this article, regardless
of whether an order of liquidation is sought or has been obtained.

S 7417. Commencement of a proceeding. The superintendent
represented by the attorney general shall commence any proceeding under
this article by an application to the supreme court, in the judicial
district in which the principal ¢ffice of the insurer is located, for an
order directing such insurer to show cause why the superintendent should
not have the requested relief. On the return of such order, and after a
full hearing, which shall be held without delay, such court shall either
deny the application or grant it together with such other relief as the
nature of the case and the interests of policyholders, creditors,
shareholders, members, or the public may require.

S 7418. Service - of order to show cause. (a) The order to show
cause and the papers upon which it is granted shall be served upon the
insurer named therein by delivering true copies to, and leaving them
with:

(L) If a domestic corporation: its president or other head, the
secretary or clerk to the corporation, the cashier, the treasurer or any
director or managing agent.

(2) If a foreign or alien corporation: its president,
vice-president, treasurer or assistant treasurer, secretary or assistant
secretary, or any director or managing agent or, if the corporation has
no such officers within this state, to the officer performing
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(3) If a voluntary, unincorporated or a joint stock association,
order or society: the president, vice-president, treasurer, director,
trustee or other officer or a member with managerial powers.

(4) . If a reciprocal insurer or Lloyds underwriters: the duly
designated attcrney-xn-fact

(b} When it is satisfactorily proved by the verified report of an
examiner to the superintendent or by affidavit of any other person
familiar with the facts that the persons upon whom service is required
to be made have departed from the state or keep themselves concealed
therein or have resigned from their offices within forty days prior to
the application for an order to show cause under the provision of this
section, or that service cannot be made immediately by the exercise of
reasonable diligence, such order may provide for service in such manner
as the court directs.

S 7419. Injunctions. (a) Upon application by the superintendent
for an order to show cause under this article or at any time thereafter,
the court in which such order 1is -made, or any justice thereof may
without notice issue an injunction restraining the insurer, its
officers, directors, shareholders, members, trustees, agents, servants,
employees, policyholders, attorneys, managers, and all other persons
from the transaction of its business or the waste or disposition of its
property until further order of the court.

(b) Such court or justice may at any time during a proceeding under
this article issue such other 4injunctions or orders as it deems
necessary to prevent interference with the superintendent or the
proceeding, or waste of the assets of the insurer, or the commencement
or prosecution of any actions, the obtaining of preferences, judgments,
attachments or other liens, or the making of any levy against the
lnsurer, its assets or any part thereof.

S 7420. Annual report. The superintendent shall transmit to the
legislature in his annual report the names of all insurers proceeded
against under this article together with such facts as shall acquaint
the policyholders,. creditors, shareholders, and the public with all
prbceedings To that end the special deputy superintendent in charge of
any such insurer shall file annually with the superintendent a report of
the affairs of such insurer.

.S 7421. Removal of proceedings. Any time after commencement of a
proceeding under this article, the superintendent may apply ex parte to
the court or any justice thereof for an order changing the venue of and
removing the proceeding to Albany county, or, in the discretion of the
superintendent, to any other county of this state in which he deems that
such proceeding may be most economically and efficiently conducted,
Upon the filing of any such application, the court or any justice
thereof shall direct the clerk of the county wherein such proceeding 1is
pending to . transmit all papers filed therein with such clerk to the
clerk of the county to which such proceeding is removed. The proceeding
shall thereafter be conducted in such other county as though it had been
commenced in such county. .

S 7422. Appointment of deputies; employment of assistants. (a) For
the purposes of this article the superintendent shall have power to
appoint special deputy, and assistant special deputy, superintendents as
his agents, and to employ such counsel, clerks and assistants as may by
him be deemed necessary and to give them such powers to assist him as he
considers wise.

(b) The compensation of such special and assistant special deputy
superintendents, counsel, clerks and assistants, and all expenses of
conducting any proceeding under this article shall be fixed by the
superintendent, subject to the approval of the court, and shall be paid
out of the funds or assets of such insurer.
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5 7423. Exemption trom tiling tees. ''he superintendent shall not be
required to pay any fee to any county clerk, register or other public
officer in this state for filing, recording, issuing a transcript or
certificate, or authenticating any paper or instrument pertaining to the
exercise by the superlntendent of any of the powers or duties conferred
upon him by any of the provisions of this article, whether or not such
paper or instrument be executed by the superintendent or his deputies or
attorneys of record and whether or not it is connected with the
commencement of an action or judicial proceeding by or against the
superintendent, or with the subsequent conduct of such an action or
proceeding.

S 7424. Deposit of monies collected; preference. Monies collected
by the superintendent in a proceeding under this article shall be
~deposited in one or more state or national banks, savings banks, or
trust companies. In the case of insolvency or voluntary or involuntary
liquidation of any such depositary organized and supervised under the
laws of this state, such deposits shall be entitled to priority of
payment on an equality with any other priority given by the banking law
of this state. The superintendent may in his discretion deposit such
monies or any part thereof in a national bank or trust company as a
trust fund.

S 7425. Voidable transfers. (a) Any transfer of, or lien created
upon, the property of an insurer within twelve months prior to the
granting of an order to show cause under this article with the intent of
giving to any creditor or enabling him to obtain a greater percentage of
‘his debt than any other creditor of the same class and which is accepted
by such . creditor having reasonable cause to believe that such a
preference will occur, shall be voidable, ;

(b) Every director, officer, employee, shareholder, member or other
person acting on behalf of such insurer who shall be concerned in any
such prohibited act and every person receiving thereby any property of
such insurer or the benefit thereof shall be personally liable therefor
and shall be bound to account to the superintendent.

(c) The superintendent, as liquidator, rehabilitator or conservator
in any proceeding under this article, may avoid any transfer of, or lien
upon, the property of an insurer which any creditor, shareholder or
member of such insurer might have avoided and may recover the property
transferred or its value from the transferee unless he was a bona fide
holder for value prior to the date of the granting of an order to show
cause under this article. Such property or its value may be recovered -
from anyone who has received it except a bona fide holder for value.

(d) Notwithstanding the provisions of subsection (a) of this section,
a commutation of a reinsurance agreement, dpproved by the superintendent
pursuant to section’ one thousand three hundred twenty-one of this
chapter, shall not be voidable as a preference.

S 7427, Offsets. (a) In all cases of mutual debts or mutual
credits between the insurer and another person in connection with any
action or proceeding under this article, such credits and debts shall be
set off and the balance only shall be allowed or paid, except as
provided in subsection (b) hereof.

(b) No offset shall be allowed in favor of any such person,
however, where: i '

(1) the obligation of the insurer to such person would not at the
date of the entry of any liquidation order, or otherwise, as provided in
section seven thousand four hundred five of this article, entitle him to
share as a claimant in the assets of such insurer, or

(2) the obligation of the insurer to such person was purchased by
or transferred to such person with a view of its being used as an
offset, or

(3). the obligation of such person is to pay an assessment levied
against the members of a mutual insurer or to pay a balance upon a N
subscription to the shares of a stock insurance corporation.
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S 7428. Disposition of assets and compromise of claims. (a) The
superintendent may, subject to the approval of the court:

(1) . sell or otherwise dispose of all or any part of the real and
personal property of an insurer against whom. a proceeding has been
brought under this article, and

(2) - sell or compound all doubtful or uncollectible debts or claims
owed by or to such insurer including claims based upon an assessment
levied against a member of a mutual insurer.

(b) If the amount of any such debt or claim owed by or to such
insurer does not exceed twenty-five hundred dollars, the superintendent
may compromise or compound the same upon such terms as he may deem for
the best interests of such lnsurer without obtaining the approval of the
court.

(c) The superintendent may, subject to the approval of the court,
sell, or agree to sell, or offer to sell, any assets of such an insurer
to such of its creditors who may desire to participate in.the purchase,
to be paid for in whole or in part out of dividends payable to such
creditors. ’

(d) Upon application of the superintendent, the court may designate
representatives to act for such creditors in the purchase, holding
and/or management of such assets, and the superintendent may, subject to
the approval of the court, advance the expenses of such representatives
against the security of the claims of such creditors.

S 7429. Borrowing on the pledge of assets. To facilitate the
rehabilitation, liquidation, conservation or dissolution of an insurer
pursuant to this article the superintendent may, subject to the
approval of the court, borrow money and issue evidences of indebtedness
therefor and secure repayment by a security interest in any or all
property, real, personal or mixed of such insurer. Subject to court
approval, the superintendent may take all other action necessary and
proper to consummate such loans and provide for their repayment. The
superintendent shall be under no obligation personally or in his
capacity as superintendent to repay any loan made pursuant to this
section. -

S . 7430. Levy of assessments; determination of liability of members.
{a) Within three years from the date of an order of rehabilitation or
liquidation of a domestic mutual insurer filed in the office of the
clerk of the county in which the insurer had its principal office, the
superintendent may make a report to the court setting forth

(1) the reasonable value of the insurer's assets;

(2) its probable liabilities; and .

(3) the probable necessary assessment, if any, to pay all possible
claims and expenses in full, including expenses of administration.

(b) (1) Upon the basis of such report, including any amendments, the
court, ex parte, may levy one or more assessments against all members of
such insurer who, as shown by the records of the company, were members
at any time within one year prior toc the date of the issuance of the
order to show cause under sectlon seven thousand four hundred seventeen
of this article.

(2) The assessments shall cover the excess of the insurer's probable
liabilities over the —reasonable value of its assets and the estimated
cost of collection and percentage of uncollectibility thereof.

(3) The total assessments against any member with respect to any poli-
cy, whether levied by the board of directors of such insurer, the super-
intendent in liquidation or rehabilitation of such insurer, or other-
wise, and whether levied to make good an impairment. of required minimum
surplus or for any other purpose under this chapter, shall be for no-
greater amount than that specified in the by-laws and policies of that
member and may be limited as prescribed in subsection (a) of section
four thousand one hundred eleven of this chapter. However, if the court
finds that such policy was issued at a rate of premium below the minimum
rate lawfullv vermitted for the risk insured. the court mav determine
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the upper limit of such assessment upon the basis of an adequate rate
for such insurance.

(4) No such assessment shall be levied against any member with respect
to any non-assessable policy issued in accordance with the laws of this
state. ‘ . :

(c) Thereafter, upon the filing of a further detailed report by the
superlntendent, the court shall issue an order directing each member of
such insurer if he shall not pay the amount assessed against him to the
superintendent on or before a day to be specified in said order, to show
cause why he should not be held liable to pay such assessment together
with costs as set forth in subsection {e) hereof and why the superinten-
dent should not have judgment therefor.

(d) The superintendent shall at least twenty days before the return
day of the order cause a notice of such order setting forth a brief

"summary of the contents of such order to be published in such manner as
shall be directed by the court and mailed to each member at his last
known address appearing on the records of the insurer, or at his last
known address, if no address so appears. )

(e) On the return day of such order to show cause, if such member
shall not appear and serve verified objections upon the superintendent,
the court shall make an order adjudging that such member is liable for
the amount of such assessment together with ten dollars costs and
directing that the superintendent may have judgment therefor. If the
member shall appear and serve verified objections upon the superinten-
dent there shall be a full hearing before the court or a referee to hear
and determine, who, after such hearing, shall make an order either nega-
tiving the liability of such member to pay the assessment or directing
that the superintendent may have judgment for the whole or some part of
the assessment and twenty-five dollars costs and necessary disbursements
incurred at such hearing.

(f) A judgment upon any such order, whether - granted by a court or
referee, shall have the same force and effect, and may be entered and
docketed, and may be appealed from as if it were a Jjudgment in an
original action brought in the court in which the proceeding is pending.

S 7431. Determination  of liability of members for other:
indebtedness. (a) If it shall appear that a member of a domestic mutual
insurer is indebted to such insurer, apart from his liability to
assessment, the court may, upon the application of the superintendent,
in any order under section seven thousand four hundred thirty of this
article directing such member to show cause why he shouild not be held
liable to pay -an assessment, likewise direct him to show cause why he i
should not be held liable to pay such indebtedness.

(b) The 1liability of such member for such indebtedness shall be
determined in the same manner, and at the same time, as his liability
for such assessment is determined, and the superintendent may have
judgment therefor, without any additional costs.

S 7432. Adjudication of insolvency of insurer; time to file claims.
(a) If upon the granting of an order of liquidation pursuant to section
seven thousand four hundred four of this article or at any time
thereafter during such liquidation proceeding, such insurer shall not be
clearly solvent, the court shall, after such notice and hearing as it
deems proper, make an order declaring such insurer to be insolvent.

" (b) Where a liquidation, rehabilitation or conservation order has
been entered in a proceeding against an insurer under this articlé, all
persons who may have claims’ agalnst such insurer shall present the same
to the liquidator, rehabilitator or conservator at a place specified by
him within four months from the date of the entry of such order, or, if
the superintendent shall certify that it is necessary, within such
longer time as the court shall prescribe. The superintendent shall
notify all persons who may have claims against such insurer as disclosed
by 1its books and records, to present the same to him within the time as
fixed. The last day for the filing of proofs of claim shall be
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determined by the court.

(c) Proofs of claim may be filed subsequent to the date specified,
but, no such claim shall share in the distribution of the assets until
all allowed claims, proofs of which were filed before such specified
date, have been paid in full with interest. ;

S 7433. Proof and allowance of claims. (a) (1) A proof of claim shall
consist of a written statement subscribed and affirmed by the claimant as
true under the penalties of perjury, setting forth +the claim, the
consideration therefor, any securities held therefor, any payments made
thereon, and that the sum claimed is justly owing from the insurer to the
claimant.

(2) If a claim is founded upon an instrument in writing, such
instrument, unless lost or destroyed, shall be filed with the proof of
claim. After the filing of such instrument the superintendent may in his
discretion permit the claimant to retain such instrument until final
disposition of the claim. If such instrument is lost or destroyed, a
statement of such fact and of the circumstances of such loss or destruction
shall be filed under ocath with the claim. .

(b) (1) Upon the liquidation of any domestic insurer or United States
branch which has issued policies insuring the 1lives of persons, the
superintendent shall, within thirty days after the last day set for filing
claims, make a list of the persons who have not filed proofs of claim with
him, to whom it appears to his entire satisfaction, from the records of the
company, that there are owing amounts on such policies and he shall set
opposite the name of each person such amount so owing to such person. Each
person whose name shall appear upon such list shall be deemed to have. duly
filed, prior to the last day set for the filing of claims, a proof of claim
for the amount set opposite his name. '

(2) Upon the liquidation of any .domestic insurer or United States
branch which has issued property/casualty policies, the superintendent
shall, within thirty days after the last day set for filing claims, make a
list of all persons whose name appears on the books and records of the
company as policyholders or claimants. Each person whose name appears upon
such list shall be deemed to have duly filed a proof of ¢laim prior to the
last day set for the filing of claims.

(c) No contingent claim shall share in a distribution of assets of an
insurer adjudicated to be insolvent by an order made pursuant to section
seven thousand four hundred thirty-two of this article except that any such
claim shall be considered if properly presented and may be allowed to share
if:

(1) it becomes absolute against the insurer on or before the last day
fixed for filing of proofs of claim, or -

{2) there is a surplus and the liquidation is thereafter conducted upon
the basis that such insurer is solvent.

(d) (1) Where a liquidation, rehabilitation or conservation order has
been entered in a proceeding against an insurer under 'this article, any
person who has a cause of action against an insured of such insurer under a
liability insurance policy issued by such insurer, shall have the right to
file a claim in the proceeding, even though the claim is contingent.

(2) The claim may be allowed: :

(A) 1f it may be reasonably inferred from the proof presented that such
person would be ‘able to obtain a judgment upon such cause of action against
such insured; :

(B) if such person shall furnish suitable proof, unless the court for
good cause shown shall otherwise direct, that no further valid claims
against such insurer arising out of his cause of action other than those
already presented can be made; and

(C) if the total liability of such insurer to all claimants arising out
‘of the same act of its insured shall be no greater than its total liability
would be were it not in liquidation, rehabilitation or conservation.

(3) No judgment against such an insured taken after the date of the
entry of the liquidation, rehabilitation or conservation order shall be
qonsidered %n‘the proceedings as evidence of liability or of the amount of
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damages. No judgment agailnst an lnsured taken Dy derault, 1hquest or
collusion prior to the entry of a liquidation order shall be considered as
conclusive evidence in the proceeding either of the liability of such
insured to such person upon such cause of action or of the amount of
damages to which such person is therein entitled.

(e) Debts owing to a state, county, district or municipality, or any
subdivision thereof, as a penalty or forfeiture, shall not be allowed
except for the amount of the pecuniary loss sustained by the act,
transaction or proceeding out of which the penalty or forfeiture .arose,
with reasonable and actual costs occasioned thereby, and such interest as
may have accrued thereon according to law.

(£} No claim of any secured claimant shall be allowed at a sum greater
than the difference between the value of the claim without security and the
value of the security itself as of the date of entry of the order of
liquidation or such other date set by the court for fixation of rights and
liabilities as provided in Section seven thousand four hundred five of this
article, wunless the claimant shall surrender his security to the
superintendent in which event the claim shall be allowed in the full amount
of its value. '

S 7434. Distribution of assets. (a) (1) Upon the recommendation of
the superintendent, and under the direction of the court, distribution
payments shall be made in a manner that will assure the proper recogni-
tion of priorities and a reasonable balance between the expeditious
completion of the liquidation and the protection of unliquidated and
undetermined claims. The priority of distribution of claims from an
insolvent property/casualty insurer in any proceeding subject to this
article shall be in accordance with the order in which each class of
claims is set forth in this paragraph and as provided in this paragraph.
Every claim in each class shall be paid in full or adequate funds
retained for such payment before the members of the next class receive
any payment. No subclasses shall be established within any class. No
claim by a shareholder, policyholder or other creditor shall be permit-
ted to circumvent the priority .classes through the use of equitable
remedies. The order of distribution of claims shall be:

(1) Class one. Claims with respect to the actual and necessary costs
and expenses of administration, incurred by the liquidator, rehabilita-
tor or conservator under this article. _ .

(11} Class two. All claims under policies including such claims of the
federal or any state or local government for losses incurred, third
party claims, claims for unearned premiums, and all claims of a security
fund, guaranty association or the equivalent except claims arising under
reinsurance contracts.

(iii) Class three. Claims of the federal government except those under
class two above.

(iv) Class four. Claims for wages owing to employees of an insurer
‘against whom a proceeding under this article is commenced for services
rendered within one year before commencement of the proceeding, not
exceeding one thousand two hundred dollars to each employee, and claims
for unemployment insurance contributions required by article eighteen of
the labor law. Such priority shall be in lieu of any other similar
priority which may be authorized by law. ‘ : '

(v) Class five. Claims of state and local governments except those
under class two above. :

{(vi) Class six. Claims of general creditors including, but not limited
to, claims arising under reinsurance contracts. ,

(vii) Class seven. Claims filed late or any other claims other than
claims under class eight or class nine below.

{viii) Class eight. Claims for advanced or borrowed funds made pursu-
ant to section one thousand three hundred seven of this chapter.

. (ix) Class nine. Claims of shareholders or other owners.in their
capacity as shareholders. .

(2) Severability. If any classification or priority provided for in
paragraph one of this subsection is held to be unconstitutional or
otherwise invalid, the remaining classifications and priorities shall
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continue in effect.

(b) No creditor shall be entitled to interest on any dividend by
reason of delay in payment of such dividend.

{c) Any claimant of another state or foreign country who 1is entitled
to, or receives, a dividend upon his claim out of a statutory deposit or
the proceeds of any qualifying bond or other asset located in such other
state or foreign country shall not be entitled to any further dividend
from the superintendent until all other claimants of the same class
irrespective of residence or place of the acts or contracts upon which
their claims are based shall have received an equal dividend upon their
claims. After such -equalization, such claimant shall be entitled to
share in the distribution of further dividends by the superintendent
like all other creditors of the same class wherever residing.

(d) If, after an adjudication of insolvency, a mutual insurer is found
clearly solvent upon re-examination, its surplus shall be distributed
among all persons, partnerships or corporations whose membership did not
cease earlier than five years prior to the date on which the insurer
ceased issuing policies. The distribution shall be in the proportion
which the total premium contributions of each such member during his or
its entire membership in the insurer bear to the total premium contrib-
utions of all such members entitled wunder this subsection to any
distributive share of such surplus.

S 7435. Distribution for life insurers. (a) The priority of distribution
of claims from the estate of a life insurance company in any proceeding
subject to this article shall be in accordance with the order in which
each class of claims is herein set forth. Every claim in each ’‘class
shall, subject to such limitations as may be prescribed by law and do
not directly conflict with the express provisions of this section, be
paid in full oxr adequate funds retained for such payment before the
members of the next class receive any payment. No subclasses shall be
established within any class. The order of distribution of claims shall
be:
(1) Class one. Claims with respect to the actual and necessary costs and
expenses of administration, incurred by the 1liquidator, rehabilitator,
conservator or ancillary rehabilitator wunder this article, or by The
Life Insurance Guaranty Corporation or The Life Insurance Company
Guaranty Corporation of New York, and claims described in subsection (d)
of section seven thousand seven hundred thirteen of this chapter.
{2) Class two. Debts due to employees for services performed to the
extent that they do not exceed one thousand two hundred dollars and
represent . payment for services performed within one year before the
commencement of a proceeding under this article. Such priority shall be
in lieu of any other similar priority which may be authorized by law as
to wages .or compensation of employees.
{3) Class three. All claims for payment for goods furnished or services
rendered to the impaired or insolvent insurer in the ordinary course of
business within ninety days prior to the date on which the insurer was
determined to be impaired or insolvent, whichever is applicable.
(4) Class four. All claims under insurance policies, annuity contracts
and funding agreements, and all claims of The Life Insurance Company
Guaranty Corporation of- New York or any other guaranty corporation or
association of this state or another jurisdiction, other than (i) claims
provided for in paragraph one of this subsection, and (ii) claims for
interest. . ) )
(5) Class five. Claims of the federal or any state or local government.
Claims, including those of any governmental body for a penalty or
forfeiture, 'shall be allowed to this class only to the extent of the
pecuniary loss sustained from the act, transaction or proceeding out of
which the penalty or forfeiture arose, with reasonable and actual costs
' occasioned thereby. The remainder of such claims shall be postponed to
the class of claims under paragraph eight of this subsection.
(6) Class six. Claims of general creditors and any other claims other
than claims under paragraphs seven and eight of this subsection.
{7) Class seven. Surplus, capital or contribution notes, or similar
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obligations. .
(8) Class eight. The claims of (i) policyholders, other than claims
under paragraph four of this subsection, and (ii) shareholders or other
owners.
(b} Every claim under a separate account agreement providing, in effect,
that the assets in the separate account shall not be chargeable with
liabilities arising out of any other business of the insurer shall be
satisfied out of the assets in the separate account equal to the
reserves maintained in such account for such agreement and, to the
extent, if any, not fully discharged thereby, shall be treated as a
class four claim against the estate of the life insurance company.

" (c) For purposes of this section:
(1) "The estate of the life insurance company"” shall mean the general
assets of such company less any assets held in separate accounts that,
pursuant to section four thousand two hundred forty of this chapter,
are not chargeable with liabilities arising out of any other business of
the insurer.
(2) "Insurance policies, annuity contracts and funding agreements” shall
mean all policies and contracts of any of the kinds of insurance
specified 1in paragraph one, two or three of subsection (a) of section
one thousand one hundred thirteen of this chapter and all funding
agreements described in section three thousand two hundred twenty-two of
this chapter, including all separate account agreements, except that
separate account agreements referred to in subsection (b) of this
section shall be included only to the extent referred to therein.
(3) ™"Separate account agreement or agreements" shall mean any agreement
or agreements for separate accounts referred to in section four thousand
two hundred forty of this chapter.

S 7436. Claims-made policies; special requirements. (a) Where a policy
has been issued on a claims-made basis by an insurer against which an order
of liquidation, rehabilitation or conservation has been entered pursuant to
this article, the superintendent shall provide, at an appropriate

. additional premium by the insured and consistent with the terms of such
policy, for the issuance of coverage for claims based on occurences prior
to the termination of the policy which. are reported after the termination
of the policy, in the event that the insured seeks to purchase such
coverage in accordance with the terms of such policy.

(b} If. the order of liquidation, «rehabilitation or conservation is
entered against an insurer which has issued medical malpractice policies on
a claims-made basis, then notwithstanding the entry of such order, the
superintendent shall comply with the requirements for claims-made policies
as set forth in subsections (b), (c) and (d) of section three thousand four
hundred thirty-six of this chapter and paragraphs two, three and four of
subsection (£f) of section five thousand five hundred four of this chapter.

(c) In the event that an insured, who has been issued a medical
malpractice policy on a claim-made basis by an insurer against which an
order of liquidation has been entered pursuant to this article, chooses to
purchase coverage from a successor insurer, the superintendent shall
expedite the transfer of coverage that has been accrued, for claims based
on occurrences prior to the termination of the policy which are reported
after the termination of the policy, to the successor insurer of each
insured, in accordance with the requirement for claims-made policies as set
forth in subsections (b), (c) and (d) of section three thousand four
hundred thirty-six and paragraphs two, three and four of subsectlon (f£) of
section five thousand five hundred four of this chapter
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BERKSHIRE HATHAWAY GROUP 100 First Stamford Place
i P AR MEPIER (502 Go4-1850 - Sramfoet, CT Of302
October 1, 2001 |

The Honorable Janie Miller
Coumbﬂonerofhwrarmformosmoomenmy
215 West Main St,

Frankfort, KY 40602

" Re: Reinsurance Awbomoni between National indemnity Company
: and Frontier Insurance Company

Dear Commissioner Miller:

ThankyouforwdngmoﬂmetodlscuumesmaﬂonatFm« insurance Company with
us last week. it is a challenging set of circumstances, and we are making every effort to
assist the New York Liquidation Bureau in Its undertaking to rehabilitate Fronter. Our
ounbhedeﬂomhavomhdedsomemovaﬂwproponh.mdmanmoagmwm
ywwm:tomwommwmammmw

Woarp&wdhgmoapprwalofﬂwNmYorkUquddewehmMmyou
copies of the various agresments that comprise our companies’ relationship to Frontier;

. we have no objection in provkiing the documentation to you but, inasmuch as the
Rshablﬂatabnowac&umbdalofm only he can choose to share Frontier's
awomwmmm

hhmmmmmoubmawmdmosmmoan
perspective; we do not presume 1o speak for the Rehabiltator or other Frontier entities.
Nonetheless, we have summarized below the basic structure of the reinsurance and
administrative agreements. Any omissions are due solely to the fact that we wished to
highlight certain portions of the agreements in advance of your meeting tomorrow
conceming this matter. i there is additional information which you believe would assist
you in your evaluation of this situation, please do not hesitata to ask us for it.

The Flolmunneo Agreement.

Effective July 1, moo.Nnﬂondmmc«npany('NlcmwmmmoFmﬁ«
mm«uﬁwhmﬁdumﬁrmou«m
for accident years 1068 and prior. The Aggregate Limit of the reinsurance was U.S. $800
milfion doliars. The limR Is reduced by all Uimate Net Loss, as defined, paid by NICO
under the agreement, including all allocated and unaliocated (Lg., overhead of Frontier)
lces adjustment expenss in connection with the Covered Business. The reineurance
agreement is solely between NICO and Frontier; R is expreesly provided that no third
parties have any rights under the agreement. in the event of rehabilitation or liquidation,

Page 1
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all reinsurance is directly payable to the rehabilitator or Iquidator. Thers were
sublimits in respect of any specific lines of business; all imit could be exhausted
payment of Ultimats Net Loss when due, The "accident y basis of the
means that NICO became responsible for the “run-off* iabilities of Frontier with
to s 1999 and prior business—~coverage for any insurance obligations §

T

r
after 1960,

or for less occurances occurTing after 1999, is expressly excluded. Under the original:

agreement, NICO assumed responsibillty for payment of all gross claims, and was
assigned all reinsurance recoveries. :

In connection with the reinsurance, NICO’s affiate, National Liability & Fire Insurance
Company ("NL&F) became the administrator of the business reinsured by NICO. NLAF
entered into an Administration Agreement that Is incorporated into the reinsurance
agreement by referance. Under the Administration Agreement, NLAF agreed at the
commencement of the arrangement to utilize Frontier personnel in running off the

- fabiliies. Under the Administration Agreement, NL&F is to be paid by NICO for its efforts
in carrying out the run-off, and it is expressly provided that such fees shal ssrve to
exhaust the Aggregate Limit under the Reinsurance Agreement

. Endorsement No. 1. The parties amended the Reinsurance Agreement in January 2001,

hbrhl.wmdmmmodmmoagnmnfom:

1. The Reinsured was re-defined to be both Frontier and ts Callfornia-
domiclied sffilate, Frontier Pacific insurance Company ("Frontier
Pacific”). In consideration of premium paid, the Aggregate Limkt of
NICO's lability was increased to U.S.$888,554,275. Frontier and

Frontier Pacific each have a sublimit within the Aggregats Limit,

Frontiers is U.S.$811,464476 and Frontier Pacific's is
U.8.$47,086,799. :

2 NICO became responsible for only the net obligations of Frontier and

"~ Frontler Pacific. NICO has no entitement to the third party

mu\dMOOpaysodyhmtmhmpectgim

to

P‘ﬂ 2 ity

Ima
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premium actually paid to the Reinsurer.

Events since Robabil‘Mom

Frontier voluntarly agreed to enter into rehablitation sarlier this year. R is our

that Frontier wished the Department’s assistance due to certain cash flow
issues that had arisen at the company. (Among other things, we understand that
substantial assets wers heid in trust by a third party that had entered into an arrangement
with Frontier for business written after 1969.) In any event, @ became clear that, uniess

- some atemative arangement was put in place, Frontier could not easily meet its

obligations as they came due, despits the existance of substantial reinsurance coverage.
As aresuit, NICO and NLAF agreed with the Reguiator to modify the existing agreements
in order to faciiitate the ongoing payment by Frontier of its obligations; that arrangsment

breﬂemdhEndommonthzmmRohumceAgreemem.wmhmemem

behalf of Frontier by ts Rehabitator.

Thomanqcmcovmalbuﬁnessdﬁom«notm«dmmemmmm |

Frontier entered into with a third party for certain post-1960 business (in other words, the

arrangement concerns Covered Liabiiities under the Reinsurance Agreement and certain

business that was not within the coverage grant of the Reinsurance Agreement). In
mpoctdanhmmomngmnprwlda among other things, that:

1.  The Rehabilitator authorizes NLUAF to settie and arrange payment for,
obligations

thonomdbymcomcnﬂmmmm

inciuding sums in respect of third party reinsurances, constituts a

“loan t0 Fro nherwhichltwllpaybadt.wm:nwm

2 mwm«mwmmaymmmmma
any time. Onootemunatod all loan sums and accrued interest owed

3. NLAF e authorized to administer the coflection of third party

rom'armomdtoﬁonﬂawlﬂ-hmmbhplaco'

by NICO to Frontier. We are hopeful that this feaiure of the

arrangemaent will serve to minimize the loan amount, meaning thatwe

have maxdmized NICO's abilty to maintain the arrangement and
- support the orderly and successaful rehabilitation of Frontler.

Page3d
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We have only recently begun operating under this arangement. At this point, the

oreatest threat to the msunhabmuﬁondFmbawmwonb

resources that is not in the ordinary course of its claims run-off. Clearly, a technical

default of hundreds of millions of dollars of reciamation bonds wouid constitute such an

event. We belleve that such an event woukd undermine the rehabilitation of the Company,

and provoke s immediate liquidation. Under that scenario, unike rehabilitation, we -
beleve that no claimants wil receive any funds In respect of Frontier insurance policies

or bonds, except payments made by the various state guaranty funds, until the liquidator

thmommwmwhmmmmammpw As

you know, that can be a very lengthy and difficuk process.

We belleve that the Rehabilitator has the best chance of rehabiiitating Frortier under the

current arrangement (In other words, paying claims In the ordinary course as they

become due). Even if that were not the case, hawever, a call on the reclamation bonds

for technical default wilf only serve to cripple the coal operations of many insureds without

providing any financial benefit to Kentucky or its reguiators, as the claim will undoubtedly

serve to force an Immediate lquidation under which no funds would be paid for some
time.  Morsover, we suspect that only claims that are supported by proofs of loss will be

allowed in such a proceeding; the caling of bonds on technical defauk grounds ikely

not constitute a valld claim in such a proceeding. For these reasons, we have .
exploring with the Addington organization, and other bond holders, methods by

the Frontier bonds could be replaced. We are concerned that the short ime lines

been put in place in Kentucky will not allow sufficient time to achieve that goal,

thus jeopardizing the succsssiul rehabilitation of the Company.

Once again, we are grateful to you and your Department for its wilingness to discuss
these issues and 1o expiore any ways in which we can together ensure that all concemed
partiea’ interests are protected to the greatest extent possibie.

| Vetvtrwyom.

G.
Pr

gaﬁ

ﬁ
]

i
i

lecopler (502) 584-7022
Addington, telecopier (606) 920-7720
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State of Utah

k \ DEPARTMENT OF NATURAL RESOURCES
NP | DIVISION OF OIL, GAS AND MINING

o, [ 1584 Wesl Noah Temple, Suite 1210
Michael m PO Bax 145801

Kathlean Clarke [| S bake City, Utah 84114-5801
Executive Director [| 901-538-5340

Division Disectoc I 8015387223 (TDD)

Octaber 5, 2001

CERITFIED MAIL
7099 3400 0016 8896 0013

Dave Miller, Resident Agent
Lodestar Energy, Inc

H.C.35 Box 370

Helper, Utah 84527

Re: Bond &ﬂg mt Regmreg, Lode: §g; E:_\ggz, - gm Mm X Q/OO 7/020, Qutgoing File
Dear Mr. Mlllcr

The new surety rules are now cffective and Lodestar Energy, Inc. must replace the current surety, -

- Frontier Insurance Company, within 120 days of receipt of this letter. The new rules, R645-301-860.110,
tequire that a surety company have a rating of A- or better or a Financial Performance Rating of 8 or better
according to the A.M. Best’s Key Rating Guide and be continuously listed on the Department of Treasury,
Circular 570, Currently, Frontier Insurance Company is in “rehabilitation” with the New York Insurance
Commission and has a Best's Rating of “E" and was dropped from the Circular 570 in June 2000 '

Please call me (801-538-5306) or Pamelz Grubaugh-Littig (801-538-5268) if you have any
questions about this,

Sincerely,

Mary Ann Jright _
Associate Director, Mining
vs
Enclosure
Eb Davis, Lodestar Energy, Inc. :
John Maycock . <

PAGROUPS\COAL\WP\00700 1. WO\FINA L\Bondrepiacementletter.doc
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

) . | 1534 West Nonh Temple, Suits 1210
Michael 0. Laavise £O Box 145801

Gomarsac § et Laue Cay, U 84114-8401
Dot | orsassa
Lowell P Braxton | 801-358-3840 (Fax)

Division Diroetar § 801-538-7223 (TDD)

@ State of Utah
" N

October 26, 2001

. Dave Miller, Resident Agent
Lodestar Bnergy, Inc.

" HC35Box 370

. Helper, Utah 84526

. Dear Mr. Miller: _ ) ' ‘ | =

The Division has processed the Whisky Creck Contour Mining of Barrier Coal (fee coal)
significant revision to the White Oak Mine, including all materials submitted as of this date and
has determined the application to be complete and adequate for issuance of a revised permit.
The Decision Document and permit are enclosed. Please note the nine special conditionsin
Attachment A. The conditions have different time frames with which to comply, some as short
as five days. Please have both copies of the permit signed by an authorized representative and

return one to the Division. : :

iIf yovu have atty quesﬁons, please calf me.

Sincerely,

Enclosures: Decision Document, 2 permits
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ATTACHMENT A

As conditions of the permit, the Permittee must pravide the following in accordance with:

' Water Monitoring. R645-301-731.200.

Lodestar Encrgy, Inc. will submit water quality data for the W'hate QOak Complex and
Loadout, in an electronic t‘omm through the Electromc Data Input web site,
¥/ } ate,ut,ys/cpi-bin/gppx-o:

) mning Operations and Facilitics. R645-301-553. The Permittee may take more than

60 days to do rough backfilling and grading pmvided that po more than 306,000 LCY of
spoil may be stored in the tcmporazy spoil pile or in any pit or other location at the mine
where it is not in the approximate location for final grading.

R645-301-560. The Permittee must establish the approximate location of the upper,
portion of Whisky Creek during rough backfilling and grading.

3 Operations Plan Hydrologic Information.

+ R645-301-742.310. By November 26, 2001, the Permittee will revise all Map R645-301-
742-310B versions (submitted on September 10, 2001) to indicate that the correct -
weighted curve number for Zone 4 is 74. ‘

4)  Operational Use of Explosives. R645-301-524.330 and R645-301-524.340. A pre-blast
survey of the Questar gas pipeline must be conducted by the Permittee. Copics of the
pipeline survey must be provided to Questar prior to blasting to provide an opportunity
for comments. Copies of pipeline survey must be provided to the Division within 10
days ofeompleuon of the survey.

5)  General Reclamation Requ_lrements. R645-301-541.:400. By January 26, 2002, details
__ of the reclamation sequence of the Belina Haul Road and the White Oak Complex coal
pad and Sediment Pond 004A must be submitted to the Division
6) Post Mining Land Uses, R645-301-412, By January 26, 2002, the Permittee must
remove all references to construct the 1200-foot section of road because the Oman's
desire 1o construct it themselves or the lease agreement must be modified. Also by
January 26, 2002, comments from the lsndowners concerning the postmining land use
for Section 30 must be provided.

Received Time ° Dac, 21. 12:18PK Print Time  Dec. 20 12:20PM -
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D Hydrologic Reclamatioa Plan.
R645-301-731.120. By November 26, 2001, the Permittee must revise Figure SRP-2'to
include: 1) the location of the highwall in the Relocated Stream Profile that will be
moved further upstream, and 2) the graded spoils in the restored stream channel that will
be removed from the Transition X-Sestion to more accurately reflect the actual design.

8)  Maps Plans and Cross-Sections of Reclamation. R645-301-542.300 and R645-304-
521.152. By November 26, 2001 the Permittee must provide the Division with a contour
raap of the reclaimed White Oak mine site at a scale of I = 100" that show the contours

. within 100 feet of the disturbed area boundaries. (Map R645-301-527 Sheet 13, White
Oak Mine Site Final Reclamation Contours does not show the contour that are. 100 linear
feet outside the disturbed area boundarics

9)  Bonding. R645-301-840.520 By November 2, 2001, the Permittec must notify the
Division of the capacity of Frontier lnsurance Company to provide adequaxe bond -
coverage for the Wlulc Oak Complex.

0:\00700). WO\FINAL\PERMIT\revP_102601.do¢
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Lodestar Energy, Inc.
Mountain Operations
' White Oak, Horizon, and Grand Valley Mines
HC35 Box 370
Helper, Utah 84526

ENERGY"

November 2, 2001

Ms. Pamela Grubaugh-Littig

Utah Coal Program

Utah Division of Oil, Gas and Mining
1549 West North Temple, Suite 1210
Salt LaLe City, UT 84114-5801

RE:  Notification of Incapacity of Surety Company -
Dear Ms. Grubaugh-Littig:

‘Lodestar Energy, Inc. is providing this letter in compliance with Utah Regulation R645-
301.840.520. It has come to our attention that the Utah Insurance Department completed
proceedings for the revocation of Certificate of Authority against Frontier Insurance
Company 195 Lake Louis Marie Road, Rock Hill, NY 12775 on October 24, 2001. The
certified letter of the procceding and order was mailed to Frontier Insurance Company on
Octaber 25, 2001.

The order becomes final in fifteen (15) days after the date of mailing unless a wnttcn
request for @ hearing is received frum the Respondent. The Respondent has 30 days from
the date the order becomes final to seck an agency review by filing 2 writteu petition.

An “Order of Rehabilitation” was entered by the Supreme Court of the Statc of New
York on October 15, 2001, which includes a finding that “Froatier is insolvent”. Tt is our
understanding that Frontier would deny that any mcapacxty’ is cxea:ed by any such
insolvency.

Please feel free to contact Eberley Davis - Lodestar (hmgton) at (859)255-4006 or
myself at (435) 448-9454.

Sincerely,

[ VST, ¥ ‘\\.Q»-_

David B. Miller
Business Manager

Ce:  Ebetley Davis — Lodestar Energy (Lexington)

File/Mydocuments/ DOGM/DOGMO| ( 102.doc

Rareived Time vDec. 21, 12:300M . Prinl.Tim Dec. 21. 12: 32PX







.
o
«o

2001. 1 SlPS{ . LODSSTAX ENERGY. INCo.. ... . . . 14354489 5165 7 2§/28p.2

State of Utah

kl ), \ DEPARTMENT OF NATURAL RESOURGES

)

DIVISION OF OIL, GAS AND MINING

. . 1584 Wast Nodh Temple, Suice 1210
Muidisel O, Ln'nvm PO Box 145801

Kathlsen Clarks ] S9 Lake City. Utah 84114.5801
[tunv. Disuctar 8015385340
Lawell P. Braxeon | 8901-369-3040 (Fax)

Division Divector § 801.538-7223 (TDO}

November 13, 2001

CERTIFIED MAIL
7099 3400 0016 8395 9970

Dave Miller, Resident Agent
Lodestar Enecgy, Inc.
HC35Box 370

Helper, Utah 84526

Re:

. Dear Mr. Miller:

’ Lodestar Enetgy, Inc. must maintain surety for the Horizon Mine and White Oak Mine Complex
as required by the provisions of UCA 40-8-14 and rules enacted thereunder. The Supreme Court of the
State of New York declared Frontier insolvent on October 15, 2001, In accordance with Utah Regulation

R645-301-840.520, Lodestar Energy, Inc., must replace the two Frontier Insurance Cormpany bonds
within 60 days of receipt of this letter, butno later than COB January 7, 2002. The White Oak Mine
bond, Frontier Insurance Company Bond #143715, in the amount of $3,832,000; and the Horizon Mine
bond, Frontier Insurance Company Bond #143714, in the amount of $342,000, require replacement.  ~

If replacement surety is not posted within this time frame Lodestar must cease coal extraction and
comply with the provisions of R645-301-541.100 through R645-301-541.400 as applicable and
immediately begin to conduct reclamation operations in accordance with the reclamation plan.

If you have any questions, please call mé.

vs
el Price FieM Office
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