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UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF KENTUCKY
(LEXINGTON DIVISION)

JAN 28 2002

DIVISION OF
OIL, GAS ANO MINING

THE STATE OF UTAH, et al.,

LODESTAR ENERGY INC., et aI.,

LODESTAR ENERGY INC. AND
LODESTAR HOLDINGS, INC.,

Judge Joseph M. Scott, Jr.

Jointly administered under
Case No. 01-50969

Case Nos. 01-50969 aDd 01-50972

Adv. Pro. No. 02-5001

_Chapter 11

Defendants.

Plaintiffs,

Debtors.

v.

[n re:
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

-----------)

PLAINTIFF'S DISCLOSURES OF EXHIBITS
PURSUANT TO ORDER

Lodestar Energy, Inc. and Lodestar Holdings, Inc. (the "Plaintiffs~), in accordance

with the Agreed Amended Order Scheduling Hearing and Re: Presentation ofEvidence by Affidavit

hereby provide the following exhibit disclosures:

Attached hereto are the exhibits that the Plaintiffs will offer into evidence at the

hearing of Plaintiff's Motion for Temporary Injunction andlor for Preliminary Injunction set for

Thursday, January 31, 2002. Exhibits are marked A-T.



• •
Plaintiffs hereby reserve the right to amend andlor supplement these disclosures at

any time prior to the commencement of the hearing to add any additional exhibits and to introduce

any exhibit which the Defendants may identify in their disclosures or intend to offer at the hearing.

Respectfully submitted,

SQUIRE, SANDERS & DEMPSEY, LLP

Stephen D. Lerner, Esq.
Gregory A. Ruehlmann
Jeffrey A. Marks, Esq.
Suite 3500, 312 Walnut Street
Cincinnati, OR 45202-4036
Telephone: 513-361-1200
Facsimile: 513-361-1201
Email: slemer@ssd.com

gruehlmann@ssd.com
jemarks@ssd.com

and

FOWLER, MEASLE & BELL, LLP

~~f-m~
Taft A. McKinstry, Esq.
Ellen Arvin Kennedy, Esq.
300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile: 859-255-3735
Email: tmckinstry@fmblaw.com

eakennedy@fmblaw.com

COUNSEL FOR PLAINTIFFS
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•
CERTIFICATE OF SERVICE

•
I hereby certify that a true and correct copy of the foregoing was served upon those

persons listed below by email and/or U.S. Mail, postage pre-paid, as indicated, on this the j)- day

of January, 2002:

Matthew B. Bunch, Esq.
271 West Short Street, Suite 805
P.O. Box 2086
Lexington, KY 40588-2086
Email: matt@bunchlaw.com

CO-COUNSEL FOR PACIFIC EMPLOYERS
INSURANCE COMPANY AND STATE OF UTAH
Email and U.S. Mail, Postage Pre-Paid

John Maycock, Esq.
ASSISTANT ATTORNEY GENERAL, STATE OF UTAH
c/o Matthew B. Bunch, Esq.
271 West Short Street, Suite 805
P.O. Box 2086
Lexington, KY 40588-2086
U.S. Mail, Postage Pre-Paid

THE STATE OF UTAH
Mark Shurtleff
Attorney General
State Capitol Office
236 State Capitol
Salt Lake City, UT 84114-0810
U.S. Mail, Postage Pre-Paid

Kathleen Clarke, Executive Director
STATE OF UTAH DEPARTMENT OF NATURAL RESOURCES
Division of Oil, Gas & Mining
Or Her Successor in Interest
1594 West North Temple, Suite 1210
Salt Lake City, UT 84114-5801
U.S. Mail, Postage Pre-Paid
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Lowell P. Braxton, Division Director
STATE OF UTAH DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210
Salt Lake City, UT 84114-5801
U.S. Mail, Postage Pre-Paid

John S. Sawyer, Esq.
Robert V. Sartin, Esq.
Sawyer & Glancy PLLC
3120 Wall Street, Suite 310
Lexington, KY 40513
Email: jss@sawyerglancy.com

rvs@sa~erglancy.com

COUNSEL FOR WEXFORD CAPITAL LLC,
WEXFORD SPECTRUM INVESTORS, LLC,
SOLITAIR CORP. AND VALENTIS INVESTORS, LLC
Email and U.S. Mail, Postage Pre-Paid

AMBTAM\Lodestar\Adv. Utah\Plaintiff's Exhibit List
6670.00010
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liON. EDWARD H. LEHNER
JlISTICI.:

LAS . lq
A' ~ P;a11 JlT lhe Supreme
Cnur1 or the: ~13fc or NC\v
Yn.rk. Counly or New York.
:.1 (he Cnunhouse.. (,f) Centre
Sirecl. New York. New York
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FRONTIER INSllRANCE CO~'PANY
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Indc~ 1'1000'1'fa~ t:J 70

ORDER TO SIJO\V
CAUSE

l'ron rc:;uJinglhc :lnnc~c:d reddon ~rGREGORYV. SERIO. Surcrintc:ndcnl or

In:iurnncl: (trlhe SI;slc or New York (the: ·.Surcrinlcndcn"·). hv Ke,·in Ralm~. Firsl f'.... ·'t , V_I"
... "",,, \o\c. Itnc~ tJtC1 ~I 1~4. v. · ,""y

\II 14.4."'f"t.S"!JIof'1I~ It~. ~1, 1.00'
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and 'entered, pursuant to article sc"enty-four oCthe New Yode Insurance Law~ appointing

the Superintendent as rehabilitator ofFrontier. directing the SlIperinlendent to take

possession ofFrontier·s business and property and to take such steps as are necessary to

rem~ve the causes and conditions that make lhis proceeding necessary, issuing the

injunctions provided ror in section 74J9 of the New' York Insurance Law. and granting

Sufiicient cause having been aUegedlhercfor. let service ofa copy or Utis Order

to Sbow Cause, and the papers upon :which it is granted b~madcby personal scr:vicc

. ~ 1'\JG-o~T .
upon Frontier on or befon: the3'Q!ay of ~.200I, and such ~erviccshall be

deemed good and sufficient service, and it is hereby

9RDERED, that pcndi~g the bearing of the motion, Fron~cr. its officers?

•
directors" shareholders; memberS. trustees, agentJ7 servamSt employees, policyholders,

attomey~ managers, and alJ other persons arc: restrained nom the transaction orits

business or the waste or disposition ofits property, except as authorized by the

SupQintendenl; and it'is hereby

SC- J ORDEREDlI that pending the hearing of the motion, the Superintendent is

~
appointed as tempomy' rehabilitator and ~ hereby authorized~~ dim:ted forthwith to

lake p<)ssession of the property ofFrontier and conduct the business thereo£.
s,G.
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UTAH CODE ANNOTATED

Copyright (c) 1953-2001 by Matthew Bender & Company, Inc.
one of the LEXIS Publishing companies.

All rights reserved.

*** STATUTES CURRENT THROUGH THE 2001 SUPPLEMENT
*** (2001 FIRST SPECIAL SESSION) ***

TITLE 40. MINES AND MINING

CHAPTER 8. MINED LAND RECLAMATION

***

notice.

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

Utah Code Ann. § 40-8-14 (2001)

§ 40-8-14. Surety requirement -- Liability of small mining operations for failure
to reclaim -- Forfeiture of surety

(1) After receiving notification that a notice of intention for mining operations
other than small mining operations has been approved, but prior to commencement of
those operations, the operator shall provide surety to the division, in a form and
amount determined by the division or board as provided in this section.

(2) (a) Except as provided in Subsection (3), the division shall approve the amount
and form of surety.

(b) In determining the amount of surety to be provided, the division shall
consider:

(i) the magnitude, type, and costs of approved reclamation activities
planned for the land affected; and

(ii) the nature, extent, and duration of operations under the approved

(c) The division shall approve a fixed amount estimated to be required to
complete reclamation at any point in time covered by the notice of intent to an
acceptable standard.

(d) In determining the form of surety to be provided by the operator, the
division shall approve a method acceptable to the operator consistent with the
requirements of this chapter. The form of surety that the operator may provide
includes, but is not limited to, the following:

(i) collateral;

(ii) a bond or other form of insured guarantee;

(iii) deposited securities; or

(iv) cash.

(3) (a) If the operator proposes reclamation surety in the form of a written
contractual agreement, the board shall approve the form of surety.

(b) In making this decision the board shall consider:

(i) the operator's:
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(A) financial status;

(B) assets within the state;

(C) past performance in complying with contractual agreements; and

(D) facilities available to carry out the planned work;

(ii) the magnitude, type, and costs of approved reclamation activities
planned for the land affected; and

(iii) the nature, extent, and duration of-operations under the approved
notice.

(4) In determining the amount and form of surety to be provided under this section,
consideration shall be given to similar requirements made on the operator by
landowners, governmental agencies, or others, with the intent that surety
requirements shall be coordinated and not duplicated.

(5) The liability under surety provisions shall continue until liability in part
or in its entirety, is released by the division.

(6) I f the operator of a small mining operation fails or refuses to carry out the
necessary land reclamation as required by this chapter and the rules of the board,
the board, after notice and hearing, may order that:

(a) reclamation be conducted by the division; and

(b) the costs and expenses of reclamation, together with costs of collection
including attorney's fees, be recovered in a civil action brought by the attorney
general against the operator in any appropriate court.

(7) (a) If the operator of a mining operation other than a small mining operation
fails or refuses to carry out the necessary land reclamation as outlined in the
approved notice of intention, the board may, after notice and hearing, declare any
surety filed for this purpose forfeited.

(b) With respect to the surety filed with the division, the board shall request
the attorney general to take the necessary legal action to enforce and collect the
amount of liability.

(c) If surety or a bond has been filed with the Division of Forestry, Fire,
and State Lands, the School and Institutional Trust Lands Administration, or any
agency of the federal government, the board shall certify a copy of the transcript
of the hearing and transmit it to the agency together wi th a request that the necessary
forfeiture action be taken.

(d) The forfeited surety shall be used only for the reclamation of the land
to which it relates, and any residual amount returned to the rightful claimant.

HISTORY: L. 1975, ch. 130, § 17; 1987, ch. 147, § 6; 1989, ch. 22, § 19; 1995,
ch. 299, § 10; 1998, ch. 190, § 1.

NOTES:
AMENDMENT NOTES. --The 1995 amendment, effective May 1, 1995, added internal
designations in Subsections (2), (3), and (7); suhsituted "an agency of the state
or federal government" for "the Division of State Lands and Forestry or an agency
of the federal government" in Subsection (7) (C)i and made stylistic changes.

The 1998 amendment, effective May 4, 1998, in Subsection (1) added "division or"
and "as provided in this section"; added Subsection (2) (a), redesignated former
Subsection (3) (a) as (2) (d), subdivided Subsections (2) (b) and (d), and made related
designation changesi substituted "division" for "board" throughout Subsection (2);
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deleted "factual information and recommendations. provided by the division as to" at
the end 0 f the introductory phrase in Subsection (2) (b); in Subsection (2) (d), deleted
"a written contractual agreement" from the list of forms of surety; added Subsection
(3) (a); in Subsection (3) (b), deleted "such factors as" from th~ end of the
introductory language, added the Subsection (i) designation, and redesignated former
Subsections (3) (b) (i) to (3) (b) (iv) as (3) (b) (i) (A) to (3) (b) (i) (D); added
Subsections (3) (b) (ii) and (3) (b) (iii); in Subsection (7) (c) substituted "the
Division of Forestry, Fire, and State Lands, the School and Institutional Trust Lands
Administration" for "an agency of the state"; and made numerous related and stylistic
changes throughout the section. -
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THIs SPACE 15 lOR CoURT USE ONLy

Cue umber
01-50969

C Cleek box you are aware that
anyone else bas filed • proofof
claim leWing to your claim. Attach
copy of 'bl'emeal Jiving particulars.

C Check box ifyou have DOVer
n=ceived any DOtices from the
blllkrupr.cy court in this case.

[J Oteck box if the IIddrcss differs
from the addn:ss on the envelope
SC4t to you by cbe court.

Inc., a Deleware

UNITED STATES BANKRUPrCY COURT
EASTERNDISTRICf OF KBNIUCKY (LEXINGTON)

TeJc one Number:

Name of Creditor (The person or other entity to whom the debtor
owes money or property):
STATE OF lTl'AH
Name ud Address where DOtices should be sent:

STATE OF utAH
DIVISION OFOB.GAS. MINING
POBOX 14580
SALT I..AJCE an', ur 84114

FORM BIO (OOidal Form lO)(Wl)

Reclanation Acts

1. B r CJaloi Rct1ree ts u de ned 10 1 .s.c. 11114(a)
C Goods sold [J Wages, salaries. and compensation (fill out below)
[] Services perfonned Your SS.: _
C Money loaned Unpaid compensation for scnices perfonned
[] Personal injwy/wrongful death from to _
C Taxes (da&o) (date)
a OtherMi.ne Reclamation obli ation under Federal and State Coal · .
1. Date debt was lmllTed: •Ifcourt Judgment, . te obtained:

Jul 14 1999
4. Total Amount of 1m at Time Cue Filed:
If all or part of your claim is secured or entitled to priority, also complete Item S or 6 below.
[J O1eck this box ifclaim includes interest or olber charges in addition lo the principal amount of the claim. Attach itemized statement of all
inla'cSt or additional c . eSe

Amount of arrearage and other charges at time case filed
included in secured claim. if any: $ _

$4,292,000.00Value to Utah:

s.Secured Oaim. ueeund ty
II· Cleek this box if your claim is secured by collateral C Check this box if YOD have an uosecwed priority claim
(including a tight of setoff). Amount entitled to priority $ _

Brief Description ofCollateral: Specify the priority of the claim: .
C Real Estate [J Motor Vehicle C Wages, salaries. or commissions (ap to $4,650).· camed within 90 days

IZI OtherReclamation Agreem:mt SUrety. before filing of tho banbuptcy pcdtion or cessation oC the debtor's
Bond, Frontier Insurance caepany, surety business. whichever is artier - 11 U.s.C.1 S07(aX3).

Value of Collateral: S . C Contributions to an employee benefit plan - 11 U.s.C. 1507(8)(4).
C Up to $ 2.100* of deposits toward purchase, lease, or rental of property or

services for personal, family. or household use - II U.S.C. f 507(1)(6).
C Alimony, maintenancc. or support owed to a spouse, former spouse; or

child • 11 U.s.C. f 507(8)(7).
C Taxes or penalties owed 10 governmental onits • 11 U.s.C. t 507(a)(8).
C Other - Specify applkable paragraph of 11 U.S.c. I S07(a)U.

.11152 and 3 71.

•••• dalm aDcl.tt....DMDtilDIIIt be IN P u··.·
To ncel... allloHlllmped CllpJ.lIIe daIIII~Irlplbma....-.....ed,• ...,.., ea•

...............",

Penaltyfor pres

7. 'ts: The amount 0 all payments on this c
making this proofofclaim.

S. SapportiDl Documeots: Attach coplu of Sllpponing t.IoctuMnts, such as promissory notes., pu,_·"-~I"II'" DIstRICT OF KENTUCKY
cndcIs. invoices. iccmized statements of mnRing accounts. contnds. court judgments. mortaages. security FILED
agreements, and eYideuce of perfection of lien. 00 NOT SEND ORIOINAL DOCUMENTS. If the 1....._ 4-0 ,
documents lIe not available. explain. If the dOcuments are volaminous, attach • summary. ~

9. Date-Stamped Cop)': To receive an acknowledgment of tbe filing of your claim, enclose a stamped. self-

Da~ cnvaIopc IDd copy ofllli.proofof claim. . JUN OJq~l~

1/
AT LEXiNGTON

~ 1() 0 I ERRY D. TRUITT, CLERK
COURT
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RECLAMATION AGREEMENT If3 ~/~

Permit Number: ~~O~07~/.-.;OO::;.o=l~ _
Date Original Permit Issued: ..J..!::::!4!:!Iii!I.~....:...L

Effective Date ofAgreement: ~~.!..!.+L.L.A[.J.

STATE OF UTAR_
DEPARTMENT OF NATURAL RESOURCES

DMSION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210

Salt Lake City, Utah 84114-5801 .
(801) 538-5340

COAL RECLAMATION AGREEMENT
-000000-

For the purpose of this RECLAMATION AGREEMENT the terms below are defined.
as follows:

"PERMIT": (Mine Pennit No.)

"MINE": (Name orMine)

"PERMITTEE": (Company or Name)

(Address)

"PERMITIEE'S REGISTERED

AGENT": (Name)

(Address)

(phone)

"COMPANY OFFICER(S)":

"BOND TYPE": (ponn ofBond)

"BOND": (Bond Amount-Dollars)

(Escalated to Year)

"INSTITUTION": (Bank or Agency)

"POLICY OR ACCOUNT NUMBER":

ACTI007/001 (County) Carbon

White Oak No. 1 and No.2 Mines

Lodestar Energy, Inc.

333 W. Vine Str.. Suite 1700. Lexington.

KY 40507

CI COtpOration System

50 West Broadway, 8th Floor, Salt Lake

City, VI 84101

(80n 364-S101

R. Eberley Davis, Vice President and
Assistant Secretary

Surety

$4,292,QQQ

2004

[NAl

[NA]

280201.1 Page_'_of :J~
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RECLAMATION AGREEMENT

•
Permit Number: a.:A~CT~/O;.:.07.:.j~OQLll _
Date.Original Permit Issued: ---
Effective Date ofAgreement:~ ''11'' '1qt;

"LIABILITY INSURANCE": (Exp.) .:.;:08~/3~lo:..=/t=-99~9~ _

(Insurance Company) ~&~e=lian~ce=-N:.:.=ati:&:::·o~n=al _

"STATE": Utah Demartment ofNatural Resources

"DMSION": Diyision ofOil. Gas & Mining

"DIVISION DIRECTOR": =Lox.:w~eU.ll1L.=:Bg,rax~to=n:...- _

EXHIBITS: Revision Dates

"SURFACE DISTURBANCE"

"BONDING AGREEMENT"

"LIABILITY INSURANCE"

"POWER OF ATTORNEY"

Exhibit "An

Exhibit "B"

Exhibit "Cn

280201.1 Page~of jt2
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RECLAMATION AGREEMENT

•
)

This RECLAMATION AGREEMENT (hereinafter referred to as Agreement) is
entered into by the Permittee. .

WHEREAS, on (lA IJ. J4- ,19 '1'1..;,D~vision
~ the Permit App.licati)f~e, hereinafter PAP,.Bubmitted by~
"~~~~7_k· ,heremafter Pemuttee; and

WHEREAS, prior to issuance ofa pennit to conduct mining and reclamation operations
on the property described in the PAP, hereinafter Property, the Permittee is obligated by Title 40­
10-1, et seq., Utah Code Annotated (1953, as amended), hereinafter Act, to file with the Division
a bond ensuring the perfonnance ofthe reclamation obligations in the manner and by the
standards set forth in the PAP, the Act, and the State ofUtah Division ofOil, Gas and Mining
Rules pertaining to Coal Mining and Reclamation Activities, hereinafter Rules; and

WHEREAS, the Pennittee is ready and willing to file the bond in the amount and in a
fonn acceptable to the Division and to perform all obligations imposed by the Division pursuant
to applicable laws & regulations relating to the reclamation or the Property; and

WHEREAS, the Division is ready and willing to issue the pennittee a mining and
reclamation pennit upon acceptance and approval of the bOnd.

NOW, THEREFORE, the Division and the Pennittee agree as follows:

280201.1

1.

2.

3.

4.

The provisions of the Act and the Rules are incorporated by reference herein and
hereby made a part of this Agreement. Provisions of the Act or Rules shall
supersede conflicting provisions ofthe Agreement.

The Pennittee agrees to comply with all terms and provisions of the PAP, the Act,
and the Rules, including the reclamation ofall areas disturbed by surface coal
mining and reclamation operations despite the eventuality that the cost ofactual
reclamation exceeds the bond amount.

The Permittee has provided a legal description ofthe property including the
number ofacres approved by the Division to be disturbed by surface mining and
reclamation operations during the permit period. The description is attached as
Exhibit A, and is incorporated by reference and shall be referred to as the Surface
Disturbance.

The Pennittee agrees to provide a bond to the Division in the form and amount
acceptable to the Division ensuring the performance of the reclamation

Page --:!.- of J~
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RECLAMATIONAGREE~NT

obligations in the manner and by the standard set forth in the PAP, the Act, and
thc Rules. Said bond is attached as Exhibit B and is incorporated by reference.

S. The Permittee agrees to maintain in full force and effect the public liability
insurance policy submitted as part ofthe pemlit application. The Division shall
be listed as an additional insured on said policy.

6. In the event that the Surface Disturbance is increased through expansion of the­
coal mining and reclamation operations or decreased through partial reclamation,
the Division shall adjust the bond as appropriate.

7. The Permittee does hereby agree to indemnify and hold harmless the State ofUtah
and the Division from any claim, demand, liability, cost, charge, or suit initiated
by a third party as a result ofthe Pennittee or Pennittee's agent or employees
failure to abide by the tenns and conditions ofthe approved PAP and this
Agreement.

8. The tenns and conditions ofthis Agreement are non-cancelable until such time as
the Pennittee has satisfactorily, as detennined by the Division, reclaimed the
Surface Disturbance in accordance with the approved PAP, thc'Act, and the
Rules. Notwithstanding the above, the Division may direct, or the Permittee may
request and the Division may approve, a written modification to this Agreement.

9. The Pennittee may, at any time, submit a request to the Division to substitute the
bonding method. The Division may approve the substitution ifthe bond meets the
requirement ofthe Act and the Rules, but no bond shall be released until the
Division has approved and accepted the replacement bond.

10. Any revision in the Swface Disturbance, the bond amount, the bond type, the
liability insurance amount coverage, and/or the liability insurance company, or
other revisions affecting the terms and conditions ofthis Agreement shall be
submitted on the form entitled Stipulation to Revise Reclamation Agreement and
shall be attached hereto as Exhibit D (other exhibits as appropriate.)

11. This agreement shall be governed and constructed in accordance with the laws of
the State ofUtah. The Pennittee shall be liable for all reasonable costs incurred
by the Division to enforce this agreement.

12. Any breach of the provisions of this Agreement, the Act, the Rules, or the PAP
may, at the discretion of the Division, result in enforcement actions by the
Division which include but are not limited to, an order to cease coal mining and

280201.1 Page --!:I::- of cJ 01
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RECLAMATION AGREEMENT

reclamation operations, revocation of the Permittee's permit to conduct coal
mining and reclamation operations and forfeiture ofthe bond

13. In the event of forfeiture, the Pennittee agrees to be liable for additional costs in
excess of the bond amount which may be incurred by the Division in order to
comply with the PAP, the Act, and the Rules. Any excess monies resulting from
the forfeiture of the bond amount upon compliance with this contract shall be
refunded as directed by the pennittee or, ifa dispute arises, as directed by a court
ofcompetent jurisdiction by interpleading the funds subject to the dispute.

14. Each signatory below represents the he/she is authorized to execute this
Agreement on behalfof the named party. Proofofsuch authorization is provided
on a form acceptable to the Division and is attached hereto.

SO AGREED this _oA.-F-I-!-d1--__ dayof_~~~---_-" 1911
STATE OF UTAH:

PERMITIEE:

NOTE: An Affidavit of Qualification must be completed and attached to this form for
each authorized agent or officer. Where one signs by virtue ofPower ofAttorney ofa company,
such Power ofAttorney must be filed with this Agreement Ifthe Principal is a corporation, the
Agreement shall be executed by it's duly authorized officer.

280201.1 Page-L of cJ.;l.
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RECLAMATION AGREEMENT

EXHIBIT "A"

PERMIT AREA

LEGAL DESCRIPTIQN
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RECLAMATIONAG~EMENT

Exhibit "A" - PERMIT AREA· Permit ~umbcr: _A...C...I .../Q...07.....IOO-..._l _

Effective Date: July 9-, 1999.
I

PERMIT AREA.

-
LEGAL DESCRIPTION

In accordance with the RECLAMATION AGREEMENT, the PERl\flTTEE inteDds to
conduct coal mining and reclamation acti~itics on orwitliiu the PERMIT AREA as dcscnoed
hereunder: (The bonded area equals the permit area)

Total acres ofPERMIT AREA: 3.746 ages

Legal Description of PERMIT AREA:
Township 13 South. Rang, § P.ast. SLBM
Section 24: SB V., an4 pomona ofS ~NE v~ NW ~.NE V., and E ~ SW ~

Section 25: E~ ])Onion ofW ~

SediCD 35: Portions afE ~ E~ and SW ~ S8114
Section 36: All
Townsbip 13 Soutn, Range 7 Ept. SLBM
See:tion I: E ~ SE V., poniOD ofSW ~ SE ~.

Section 9: W ~ SW ~

Section 16: W~ W~NE ~N'W~, NW ~NE ~

Sea!OIl 17: NE ~ cxcludinlParu ofSW ~N£ ~ and NE IA NE V.. N~ Sf V"J
Sectio1119: S ~ SW 'A, t'lE ~ SW a~, anel portiOJlS ofW ~ E ~t E. ~ NW ~.

Section 20: Portions orNE ~ NE ~ :
Section 21: POfticms ofNW ~NW ~

SocdOD 30: W KW K, SE ~ SW v., NE !' NW ~
Section 31: W~NW y~ SW 1/4

Iowns),;p 14 South.. Rapls § ERSt. SLBM
Seenon 1: E~N! V., NE %SE ~
Township 14 South, IlRJge 7 East. SLBM
Section 6: W ~W ~E ~

Section 7: NW~ N\V '~NE ~

This is the PERMIT AREA that is covered by the reclamation surety provided in Exhibit ''Bn
•

IN 'WITNESS WHEREOF the SURETY has hereunto set it's signatUl"c this

~ clay O!__Ju_l...y ~, 19J!.
Frontier Insurance CompanY

SURETY

By: :Q4Mm. d~_
Title: Dawn L. Morgan, Attorney-in-Fact

1'\ _
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RECLAMATION AGREEMENT

EXHIBIT "B"

SURETY BOND

(FEDERAL COAL)

Page~ of J..;L



..
"

•
RECLAMATION AGREEMENT

•
Exhibit "B" • SURETY BOND Pennit Nwnber: :..:A~C~T;.:/O~07.:.:./.;.;OQ~1 _

SURETY BOND

(FEDERAL COAL)..

Tms SURETY BOND entered into and by and between the undersigned
PERMlTIEE, and SURETY COMPANY, hereby jointly and severally bind ourselves, our
heirs, administrators, executors, successors, and assigns unto the State ofUtah, Division ofOil,
Gas & Mining (DMSION), and the U.S. Department ofInterior, Office ofSwface Mining
Reclamation and Enforcement (OSM) in the penal sum of~S4...o.l1,=29~2..,.,O__OO~ _
(Surety Bond Amount) for the timely perfonnance ofreclamation responsibilities ofthe surface
disturbance described in Exhibit "A" ofthis RECLAMATION AGREEMENT.

This SURETY BOND shall remain in effect until all of the PERMIlTEE's reclamation
obligation have been met and released by the DMSION and is conditioned upon faithful
perfonnance ofall ofthe requirement of the Act, the applicable rules and regulations, SMCRA,
the approved permit, and the DMSION.

The SURETY will not cancel this bond at any time for any reason, including non­
payment ofpremium or bankruptcy ofthe Principal during the period of liability.

The SURETY and their successors and assigns, agree to guarantee the obligation and to
indemnify, defend, and hold harmless the DMSION and OSM from any and all expenses
which the DMSION and OSM may sustain as a result ofthe PERMlTI'EE's failure to comply
with the condition(s) ofthe reclamation obligation.

The SURETY will give prompt notice to the PERMITtEE and to the DMSION and
OSM ofany notice received or action alleging to insolvency or bankruptcy ofthe SURETY, or
alleging any violations or regulatory requirement which could result in suspension or revocation
ofthe SURETY's license.

Terms for release or adjustment olthis BOND are as written and agreed to by the
DMSION and the PERMfITEE in the RECLAMATION AGREEMENT incorporated by
reference herein, to which this SURETY AGREEMENT has been attached as Exhibit "13".

280201.1 Page.-:L.. of c:l.c2.,.
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RECLAMATION AGREEMENT
I :
!

Exhibit "B·· - SURETY BOND

•

IN WIINESS \VREREOF; a10 PERMITTEE 1w hereunto set it's sipture this Jtb..
day of July . 19.12-. .

Title: Vice President &
Assistant Secretary

IN WITNESS VVIIEREO'. the SURETY has hereto sot it't; cip:lture this
_--,9t.=h::,..dayor JUly . .19 99

Frontier Insurance Company
SURETY

/2;:;:OD~
Title: Attorney-in-Fact

ACCEPTED BY THE STATE OF lJTA.H:

210201.1

NOTE: An AlflclaVit or Qlul1lflcatioD must be eomplered and at1ltr.hp.n Tn thi,;
fonn Cor each authorized ssent or officer. Wlw~ nne ~ien~ hy virtue of
Power of'Attomey far a company. S1K".b Pnwer of Attorney must be tiled
with this Apement. If the pEB.MJ'.r"K"~ i~ a cnrporation., the
Agreement shall be~edby \t's ,dUly Authnri7.ed offieer.

, I
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LIABILITY INSURANCE
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July 8, 1999

Utah Dept. of Natural Resources
Division of oil, Gas &
Mining
suite 1210
Salt Lake city, UT 84114-5801

Dear certificate Holder:

•

7HanoverSquIll

NlWYott. NY 10004-2594
T.1IphDnI212-3~

Fax 212-3-i4-8511 .

Cable NXJER)C

TIJIx:

Oomulc12-8283

~tlmalcnal42103~

Enclosed is the certificate of Insurance issued on behalf of
Lodestar Energy, Inc. and subsidiaries.

should you have any questions please feel free to call.

r oon corporation of New York

Enclosure

cc: Lodestar Energy, Inc. and subsidiaries
Reliance ~nsurance Company
Reliance National Insurance Company

rDJo IE r. I~ Il Wi}': rru
If\1[~~~ -9m9 \~

_._-_----!
DIV. OF OIL, GAS &MINtN(

WUIls Comu

Corpordan or
N1wVcn

NUIIIICI BlOb"
consultants
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~w.. Corroon Corporation of New York
7 Hanover Square
New York NY 10004-2&94
(212)344-8888

89613

DATE~

~UL-'199

THIS CERTIFICATE IS ISSUED AI It. MAlTER OF INFOR noN
ONLY AND CONFERS NO RIGHTS UPON lHE CERTIFICATE
HOLDER. THIS CER11F1CATE DOES NOT AlIENO, EXTEND" OR
ALTER THE COVERAGE AfR)RDED BY THE POLICIES BELOW.

COMPANIES AFFORDING COVERAGE
CCfMIINlY ReDance Insurance Company

A
CCMl'NlV ReUance Nationalln••ance Comp...y

B
Lod••tar Energy. Inc. and sub.idiarle.
333 W.st VIn. Street
Suite 1700
Lexington KY 40607

Danlelt.-un

~,: ..,:"'" , .
THIS IS TO CERnFY THAT lliE POUCIES OF INSURANCE LISTED BElOW HAVE BEEN ISSUED TO THE INSURED NAMED N!JCNE FOR THE POUCV PERIOO
INDICATED, HOTWrTHSTAHDINO ANY REQUIREMENT. TEAM OR CONDITION OF AN( c:x:>HTRACT OR OTHER DOCUMENT WrrH RESP£CT TO WHICH THIS
CERTlFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POUCJES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
exCwslONS AND CONDITIONS OF SUCH POLICIES. uums SHOWN MAY HAVE BEEN REDUCED rtf PAID ClAIMS.

&,0
&00,0

2,000,0
1.000,0

1.000,0

•

COMBINED SINGLE UMIT

PROPERTYDAMABE •

BODILY INJURY
(PetperlOn)

01.fEB-1998 31-AU0-1999

OShJUL-1999 OShlUL-2000

01-FEB.1999 31-AU0-1999 ~~~~~.E--41.--=2..!...O::,:O:,,::O~'''':'O

2.000,0

o

POLICY MUM'"

080144-018

KA0144-017

INCL

EXCl
OTHER

B WotUCERS COIIPEJIIAlION MID
EllPLDYEM' UA8Lf1Y

A CIEHIW. UAIIJ1Y

X COMMEAClALOENERALUABlUTY

CLAIMS MACE (K) occw:t

OWNElfS , CON'TRAoC'TOO'S PROT

A AUTOIIOIU UA81JlY

XAHVAUTO
ALL ONNEO AUTOS

8CHEDUU!D AUTOS

HlAEOAUTOS

NON.QIINEO AUTOS

co
LTR

DUCR.T1OM OFOPERA'f'ION8ll,OCATIONSNEHlCLES/SPECiAL ITEMS

SEE ATTACHED

Utah Dept. of Natural R••ource.

Divi.1on of Oil. Ga••

Mining

Suite 1210
S.1t Lake City UT 84114-6801

IHOULD AMY OF THE AaGYE DUCK.a POUCIU II CANCEUED UFORE n

EXPIRATION DAlE THEREOF, nil MUM COIIIANY WI.L~¥I .,
45 DAYS WRrnEH NOllCE TO THE canJllCATE HOLDER IWIm TO THE LII

IIXI(IA MIl( ••1nxunu_..........x.ugu
all *,,,,X X X_U••nlX.__••UI.......

EP

.0:0•••: ••••< •• -.



•
Lode8tar Energy, Inc. and .ub.leftafie.
333 Wen Vme Street
&uite1700
lexington KY 40607

•
,IIODUCEII

WIllIs Corroon Corporation of New York
7 Hanover Square
New York NY 10004-2&94
(212) 344-8888

Daniel Leung

THIS lIS TO CERllFY THAT THE POUCIES OF INSURANCE LISTED BS.OW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PEl
INDICATED, NOTWITHSTANDING AN( REQU1RENENT, TERM OR CONDITION OF AN( CONT'RACT OR OTHER DOCUMENT WITH RESPECT TO WHICH .
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN. THE INSURANCE AFFORDED ft( THE fiOUCIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TEl
E)(CWSIONS AND CONDmoNS OF SUCH POLICIES. UMITS MAY HAVE BEEN REDUCED BY PAID CLAIMS. '

POLICY NU.BEII

DESCRIPTION OF OPERATIONS/LOCATIONS/YEHICLES/SPECIAL ITEMS
Permit IACT/007/001. White Oak Mines Complex, located at: Mine Raid, off
Eccles Canyon Rd •• off Route 96, near Scofield, UTe

The General Liability policy includes explosives coverage.

Utah Dept. of N.tur.1 Ruouro••
OMIion of OiL au ..
Mining

Suite 1210

aHOUlD AllY OF THE ABOVE DUCR.ED POUCU Ba CAHCEUED BEfORE T

EXPIRATION DATI THEREOF, THE _sulNa COMPANY' WILL~lt...
.!i- DAY. WIUTlDIIIOTICE TO THE CERTIFICATE HOlDER NAIlED TO THE L£I

lIDfa MAlt ...laxu,aea..-....ItDIlCt«XR..
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.LFFIDAVIT OF QUALIFICATIor, "'

ASSOCIATE DIRECfOR
-000000-

I, Mary Ann Wright, being first duly sworn under oath, deposes and says that she is the
Associate Director ofthe Division ofOil, Gas & Mining, Department ofNatural Resources, State
ofUtah; and that she is duly authorized to execute and deliver the foregoing obligations; and that
said ASSOCIATE DIRECTOR is authorized to execute the same authority oflaw on behalfof
the State ofUtah.

/:J
Subscribed and sworn to before me this l'i ==-day of-,-",~~ -, 19 qq .

My Commission Expires:

.fe,})\- V "'1 \'\,....---..wd::l...9L.--_, J.9 =2W
r"

Attest:

STATEOF (~ )
COUNTY OF ~1fI1<e) 5S:

...(f)-------~P:ti:--ii VICTORIA A. BAIlEY I
I 15M W... Notth T....
I • s:,~Utah 14114 :

I ~2I.=- IL-----__ .!'!t-.!'~ __ .J

Page 11. of J~
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RECLAMATION AGREEMENT

AFFIDAVIT OF QUALIFICATION
PERMITIEE
-000000-

•

I, R. Eberley Davis , being first duly sworn under oath, deposes and says

that he/she is the (officer or agent) Vice President and Assistant Secretaty of

Lodestar Energy, Inc. ; and that he/she is duly authorized to execute and deliver the foregoing

obligations; and that said PERMI'ITEE is authorized tocxecute the same and has complied in

all respects with the laws ofUtah in reference to commitments, undertakings and obligations

herein.

----.,;~~-~~-----.~-I-~
ice President and

SubscnlJed and sworn to before me this .!l!!:day of \1~ .19.!l1.

.

Attest:

- - - - - - - - - ...;. - -
t • UNOA KAY KUNZI ~
I • Notary Publle ~

l' State of Utah •
. . MvComm. Exptres JUI28.2001 •

~ Z)1 SCUIr' \!Ii'\ Suit, 1Q) SlC UT 84145

STATE OF UTAH
COUNTY OF

280201.1

---->
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LODESTAR ENERGY, INC.

Unanimous Coueat in Lieu of
Meeting ofBoard ofDirectors

•

The undersig.ned, being the so!e membcr of the Board of Directors of Lodestar Energy.

Inc., a Delaware corporation ("LODESTARIt), hereby consents to the following corporate actioD

in lieu ora nleeting of the Board of Ditectors as if the same \vcre held on July 28. 1997, effective

as ofsaid date as full}" as if unanimously adopted at a duly cnnt:d meeting ofthe directors:

Recitals

LODESTAR engages in various aspects of the exploration. development. production.
storage. transportation and marketing of coal. Theo.se activities require LODESTAR
through its agents to obtain from time to time various pemlits, licenses, identifying
numbers, orders and approvals necessary for the ~l1duct of its business in normal course
(such permits, licenses" identifying numbers, orders and approvals shall hereinafter be
called Itpemrits"). All such Pennits are issued by various go\'enunental or regulatory
authorities. including the United States Office of Surface Mining Reclamation and
Enforeemen~ the Kentuclcy Deputment of Surface Mining Reclamation and
Enforccluent, the West Virginia Department of Energy, the United States Environmentai
Protection Agency. the Kentud'"Y Natural Resources and Environmental Protection
Cabinet, Departnient of Environmental Protection. Division of Water.. the UDitcd States
Mine Health and Safety AdministIa1ion and the lTnited States Bureau of Alcohol,
Tobacco and Fircanns (hereinafter all suc:h govenllllentaI or ~l.atoryauthorities shall
be called "Government Agency'" whed.1er singular or plural). The purpose of the
resolutions adopted below is to appo!~ the named individuals as agents of LODESTAR
to execute and deliver to the appropriate Government Agency all manner of
documentation necessary for issuance or transfer ofPennilli.

BUOJUtiQDS

RESOLVED. that each of John W. Hughes, Tro}' L. Fl·ancisco. Dill Potter. Tom Mattox.
John McHal~ Dennis Bryant. Alex Messamore, and R. Eberley Davis ("Authorized
Persons") be, and each of them is herebYt authorized and empowered to execute and
deliver to any Governmental Agency having jurisdiction over the business and property
of LODESTAR any and all documents necessary for the issuance or transfer of Pemuts
including, but not linlited to. applications for the issuance and transfer th~eof, and the
fact of execution and delivery thereof by any of the AUthOlizcd Persons may be relied
upon b}' the receiving Government Agency as conclusi....e evidence of the authority
granted such persons by these resolutions and this Board uf Directors' approval of the
item thus received by the Govemnlenl Agency; and



'". • •
FURTHER RESOLVED, that in the event any Government Agency requires that the
authority of the Authori%ed Persons to act as provided hetein be further evidenced by any
,other docume..'ll, aly officer of LODESTAR shall be. and is heRby. authorized and
clupoweced to execute and deliver to the requesting Government Agenc)' any such other
document which Illay be l~uired by the Government Ag.ency as evidence of the authority
of the' AUlhori%cd Persons to act as described herein and the filC't of execution and
delivet)' may be relied upon by the receh'illg Govemnlcnt Agell("y 8$ cnnclusive c\'id.ence
of the authority granted by these resolutions to such officer and this B04Jrd of Directors'
approval oftlte item thus received by the Govenlment Agency; and

FURTHER RESOLVED. that in tile event any Govcnunent Ag~ncy to wholn a certificate
of these resolutions is to be delivered l'equires that these resolutions be certified in a fomt
other than the fonn in which the resolutions have been written. any offic.er of
LODESTAR., shall be, and is hereby, authorized and empowered to certify and deliver 1D

the requesting Govenunent Agenc.y a certificate of these resolutions in such form as the
requesting Government Agen<..")' may requir~ whether or not the tex:t of such certificate
bas been actually presented to and approved by this Boaed of Directors and regardless of
whether the certificate states the effectiveness of the resolutions certified to be as of a
date other than the date of these resolutions, or that such resolutions may have been
adopted in the course of a meeting when they were in fact adopted by unanimous written
consent, or the converse thereof, and all ofsuch resolutions so "rtified shall be" and they
are hereby adopted as resolutions of tins Board of Directors as though they have been
presented to, and approved by, this Board of Directors at a meeting or ill an action by
unanimouS written consent.

. ~,

IN WITNESS WHEREOF, th~ undersigned has executed this consent as ofth~dday

ofJuly, 1997.
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RECLAMATION AGREEMENT
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AFFIDAVIT OF QUALIFICATION
SURETYCOMP~

-000000-
I ,

I '

•

I, Dawn L. Morgan , being first duly sworn under oath, deposes and say that

he/she is the (officer or agent) Attorney-in-Fact of Frontier Insurance

Company; and that hrJshe is duly authorized to execute and deliver the foregoing obligations;
and that ~d SURETY COMP.ANY is au.thorizc:d to cxOCQie the same·and has complied in all

respects with the laws ofUtah in reference to commitments, undertakings and obligations herem.

, :

;' Qt4yn ;/. ~dA-.
[NAME- POSITION]

Dawn L. Morgan - Attorney-in-Fact

Subscribed aod swom to before me this 9th day of....J:.:;u::.=l...y ~--II. 19...n....

~ANOAl{PUB C

My Commission Expires:

__.......J~\l....noliiloe_l_5r....... ,.~

Attest:

"OFFICIAL SEAL It

KELLY A. JACOBS
NOTARY PUBLIC. STATE OF IlliNOIS

MY COMMISSION EXPIRES 6/15/2002

STATE OF . Illinois )
COtJNTY OF....,:;:;Coo~k__ ) 5S:

I ,

,
i:
't

"

, I,
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POWER OF ATTORNEY
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. POWEA OF AITORNEY

.Iy: _

:-aubl ~11 ~a Jig 'C~I.' 'n.lnri.: That F,AONTIER INSURANCE COMPANY. e New York Corpor.doll. h.....ng ItIl'rtn~iD.' otne8
~k Hill, *w YOtlc. purauanl tD 1M 'oUowing ruoIlItIon. aaoPiH by'" Boara 01 DJreGfOll 0' "a Corpomlon on .", 4V1 day • Nov,.,r. 'U5:

"AISOLVEO. lh.' the ChaI,man 0' the Bollrd. the PrHid."t Dr any Vic. PNlld,"' N. "'It hereby II. .vlhorlzecllO I",o'nt AUom8YI-1n­
'aC11.O rept...nt anee lelforatld gn ""-" 01 Ut, Compa,,)'10I.~ bondl. undenakmgl. r-=;nlll"OIi Ind_at contr.CII of1n4lmnlty
and *ridnSlI obligatory Ir1lhe nalurelheraol.lnct 10 IlIaC" Ih.-KG 1M corporl1l••" 0' ahl Com'I"Y.lft"I1IM.actlonofItlIU'''Y b~.ln.u:

"RESOLYED.I".t1h.ligftlIUtu.nd...ratlon. 0' .uGh gllleer. and the ..., DIehl Compan, ma, b••.......,to aflr luc:h Pow., 01A1IOrney
or toan, clftlflc:a18 r41a*'O Chemo byllel1",II,••11Cf Iny luch Po.r of"norNYorcn"e8ntburl", luoh facllmlle "gnaw,..ortaelhnUI
IIllthall b. vancr .n_ binding upOn &he Cornp.",wh,"'o .fflxed wi." r••"ettoany bond. undaNkllig. ,.cogftlzanc:a0' 011'I., contractof
Indemnity or wrl''', obllgnsf1 In the "entlereofj

""ISCLVlO.",., any luCIt AIIa",ayein-Fa" dellvert"'1 ucrlarill clnlflcadon thll ""torlgeN"I raoludonallill bel" ."eetmlY in.ert in
aueh cerdflcallon "'. ewe .,.,.ot. ulet cam 10 be nOlIlIe, Iftan ttla da. or da'lve'Y th.laf ~y such AlOtn'y-ln-'aet.•

Ttil. Po..' of AlIorMY IIllgned ancl ..Ited in ',",mill lines., and by Ifte aLl1hority 01 \N abowl RuOI"doft.

DOES H!REIY MAKI, CON$11T\JT£ AND APPOINT: Levis James Scheer Miehae1 J.. SCheer Allee Rhoads·
Je.s I.!toore Bonnie 1t:rU8e Stephen T. JUmer Da.vn L. Horgan

01 Countryside .11\ Ihe SIIte 01 Illinois
Ita trUI .nd lawful Aftornl)'lIJ.ln-Flec with ful' powlr an4 authority neraby cord"'ed il\ Iu na"". pllce ."d Itlad ta lion. IlI,cute. Icknowlldg. an
deU",r In III b.haJf. and as Ita act Ind dlld, wimoul POwlt af r'dll'~llion. I' follows:

Bonda I",.,."tell,,; ahl Ildelby ofpenona hClldl ng plac.. 01 public orSlIWa" VLlle; guaranwl"g tn. p...rorrnance of conVlC1l otnlt !han
'n'Llr.nce pollcla: .n~ .xecLldnt_O!l~rI,u••ing benas and ",ndenald~ reQuired or permitted In all ,cdon, or proceedings Or by law
aUowed:n:t:. to.xcasd!bJr l'11ll:1a'l1JJ'ne Ilnbd~ ($4,D),ax).(X) D:iUarzt--andlOblndFAONTIEA
INSURANCECOMPANYU1lraby I' tully and 10 Naeme '.&tnt•• If.~ct\ bond or "'''dlnaklng wI.,len.a byiMdulyIUlhorized oIflcer. of
FRONTtER INSURANCE COMPANY.and all thl .cta or••id At\otRey(I)-In-Flcl pUrlUa"lto the luthOrlty herein given ar. hereby ratlfiad and
GonfJrrned.

~II "Unnl .~erl~'t'RONTIEf' INSURANCE COMPANY of Reck HiU, N,w YorK. hiS Clusld thl. Powlr of Attorn.y 10 bl tJsnld by", Pruld.,
and III Core»or......, 10 bl a"'''d thll 29th dl)' of April , , I 97

FAONTIER INSURANce COMPANY

Stara of Nlw York
Counly 01 SlIlIlvan ,I.:

en U'tl, 29th day of April . '1 97 .befo... 1he .ubKrlDer•• Ncnary "uDle; o,1h1 SI&'I CIt
Ne. YorK I"and fat It\eCount)' 01 S\JUlvln. (#'11)' comma.alon.d and quann.d. came H.AMYw. "ULEN of '''ONTl!R IflI$UFV.NC!COMPANY to
ml peracnaJly Mown to be !he IftClJvidCMI .nd ollie., ducriblCf ",,.In. end W"O uleuttd tM pteeedlnQ lnov"""" IfMf ackncwladClId the
ute:won O,1tMt um.. ,,,d being tJy me duly IWom. CSIPOMd ,nd .ald. thatMIl tt\t offIl* Of..Company.'or...rd.IMihanha Mala•• Ie Uti
IQCldJni lnI'CrumlNI, en.Co.,.... sa, oUM company.and 1h. Corporal. SeIJ and .lana1ll,.II an ollie., .I,edulyatflxldand lubacltbad10
Ihe1.1d InItrumembyN a",v.orhyud diNC1lon of the CorpOFlt\on.lI'ld th.c1Mruoludon of theCompany. reS.red 10 In 1Mpraeadln,ll\StNmlnt
11 no-In fore..

;1ft c..tbunv "~lr.D'f, 1haw. ".r,unto lit my hand. and IfflJlad my offiGial.a.lat Rack HIU. New York.~ day .nd yaar abo". wrtften.

~cy<1:;Wai/k)

CERTIFICATION
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TJns SPACE IS FOR CoURT USE om.y

CascNamber
01-S0969

c Cleek box' you are awm: thai
anyone else bas filed • proof of
claim. relating to yoar claim. Auae:h
copy ofstatcmeot giviDg panicuWs.

C Qeck box if you have DeVer
rccc:ived any notices from the
bankruptcy coart in this casc.

o Check box if the address differs
from the address on the envelope
sent to you by the court.

Name of Debtor

Lodestar Energy, Inc., a Deleware
Corporation

Tele ne Number:

~~.;;;:;;:..~.. , .
Name oCCreditor (The pcrtOn or odler entity 10 whom the debtor
owes money or property):
STATEOFlJrAH
Name and Address where notices should be sent:

STATE OF lTfAll
DIVISION OF On.OAS IL MINlNO
POBOXl4S1O
SALT LAKE CITY, ur 84114

'.f. ' ... .,. ~ '-,
) i

• FORM~10(omc1a1 Form ID)(";,;.W.;.;I~) ...............~:"",,,'~........ _

UNIT~D STATES BANKRUPrCY COURT
EASTERNDISTRICf OF KENIUCKY (LEXINGTON)

0lCCkha"c
dUa c1aiIn ." O~ apre~y fiJcd:claim. d&red _

o Retiree benefits as in 11 U.s.C. §1114(a)
o Wages. salaries. and compensation (fill out below)

Your ss,: _
Unpaid compensation for services performedfrom to _

1. Date debt was incurred: July 14, 1999

AcccxaUI or ocba- uumber b which c:rcdi.lOr ideIlti6es debtor:
Penni.t No. Per 007 020
I. Basis for 0a1m
C Goods sold
[J Services pcrfonncd
[] Money loaned
o Personal injury/wrongful death
C Taxes
mOther

4. Total Amount of CJa1m at Time Case Filed:
If all or pan of your claim is secured or eotitled 10 priority, also complete Item 5 or 6 below.
[J Cleek this box if claim includes. intefcst or other charges in addition to the principal amount of the claim. Attach itemized statement of all
interest or lIddilional c es.

Amount of arTea1"llge and other charges at time case filed
included in secured claim. if any: $, _

5. Secured Claim. 6. Unsec:ured Priority Qaim.
m, Cleek this box if your claim is secured by collaletal C Check this box if you have an unsecured priority claim
(including a right ofsetoff). Amount CDlit1ed to priority $~ _

Brief Description of Collateral: Specify !he priority of dJe claim:
C Real Estate C Motor Vehicle [J Wages. salaries, or commissions (up 10 $4.650),· earned within 90 days

611 OlherBeclamation Agreenent SUrety. before 600& of the banlauptcy petition or cessation of the debtor's
Bond, Frontier Insurance canpany, Surety busiDess. whicbcvcr is carli« - 11 u.s.c. I 507(8)(3).

Value of Collateral: r----= . 0 Contributions to an employee benefit plan - II U.S.C.1507(a)(4).
Value to Utah: $711,000.00 [J Up to $ 2,lW ofdeposits toward parchase, lease, orrcotal ofpropeny or

services for penonaJ. family. or household usc - II U.S.C. § 507(a)(6).
[J Alimony, maintenance. or suppon owed to • spouse, rormer spouse, or

child - 11 U.S.C., S07(a)(7)~
[J Taxes or penalties owed to covcmmental unilS - IIU.S.C. t 507(a)(8).
[J Odler - Specify applicable paragraph of 11 U.S.C. t S07(a)U.

·AmolUJU Qre sllbj«t to tuljustmenl on 4/1.KJ4 tuJd every J yeon wretJfter
with res t 10 ClUes conura.enced on or tJ er 1M dme ofad USZmelll.

EASTEAN DISTRICT OF KEN'l'UC

FILED ~~.

£0-4-0("
JUN 0 ~ 20.01
~50~

AT LEXINGTON
JERRY O. TRUITT, CLERK:

7. CredIts: The amoWlt of all payments on this claim has been credital and deducted for &he pmpose of PACE IS lOll URT SE
making !his proof of claim.

8. Supporting Documents: Anach copies 01 supponing documenls, such as ptomissot)' notes, purchase'
OIdcrs, invoices, itemized statements oC running accounts, contracts, court judgments, mortCl&es, security
agreements. aDd evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the
documents an oot available, explain. If the dOcuments are voluminous, aaach a summary.

9. Date-5tamped CoP1: To receive an acknowledgment of the filing of your claim, enclose a stamped, self­
Iddressed envelope and copy of this proof ofclaim.

•••• Proof0 forms and atteebmeats must be I1ed IN PU m····
.To ncelye a me-.umped COP1. me da.Im In trlpUc:ate ud Include • teJt~ ICaqlped eJlyelope.

. r;m
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RECLAMATION AGREEMENT
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•
Pennit Number: :..::A~CT~/O.-.07..../-..Q2~O _
Date Original Pennit Issued: ~v!tJ I f1~
Effective Date ofAgreement:~ lylf91

STATE OF UTAH ­
DEPARTMENT OF NATURAL RESOURCES

DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210

Salt Lake City, Utah 84114-5801
(801) 538-5340

COAL RECLAMATION AGREE:MENT
. -000000-

For the purpose ofthis RECLAMATION AGREEMENT the tenns below are defined
as follows:

Lodestar Energy, Inc.

333 W. Vine Str., Suite 1700, Lexington,

KY 40507 «

"PERMIT": (Mine Pennit No.)

"MINE": (Name ofMine)

"PERMITIEE": (Company or Name)

(Address)

"PERMITTEE'S REGISTERED

ACT/007/020

Horizon Mine

(County) Carbon

AGENT":

"COMPANY OFFICER(S)":

(Name)

(Address)

(phone)

CT Corporation System

50 West Broadway. 8th Floor. Salt Lake

City. lIT 84101

(80n 364-S101

R. Eberley Davis. Vice President and
Assistant Secretary

"BOND TYPE": (Fonn ofBond)

"BOND": (Bond Amount-Dollars)

(Escalated to Year)

"INSTITUTION": (Bank or Agency)

"POLICY OR ACCOUNT NUMBER":

Surety

$711.000

2001

[NAl

[NA]

280199.1 Page --Lof :J./J-
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RECLAMATION AGREEMENT

•
Pennit Nwnber: :..:A:.xC~T/:..:O..:.07.:.:./=02=O:.....-- _
Date Original Pennit Issued: _
Effective Date ofAgreement: _

"LIABILITY INSURANCE": (Exp.) ~08~/~31~/~19~9~9 _

(Insurance Company) ....;R=-::.e~l.s.:::ian~c:.:::e~N:..:.:a=ti=o=na=l _

"STATE": Utah Department ofNatural Resources

"DMSION": Division ofOil, Gas & Mining

"DIVISION DIRECTOR": ~Lo~w~e~l~lB~rax~t=o:.un _

EXHIBITS: Revision Dates

279349.1

280199.1

"SURFACE DISTURBANCE"

"BONDING AGREEMENT"

"LIABILITY INSURANCE"

"POWER OF ATTORNEY"

Exhibit "An

Exhibit "Bn

Exhibit "e"

Page ~ of c:2/
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RECLAMATION AGREEMENT

•

This RECLAMATION AGREEMENT (hereinafter referred to as Agreement) is
entered into by the Pennittee.

WHEREAS,on~ 1'/ ,19 1,~on
..&;;dth.o;:;:ut Applica nPkage, hereinafter PAP, submitted by ~.4A...1

, . hereinafter Pennittee; and
. )

WHEREAS, prior to issuance of a permit to conduct mining and reclamation operations
on the property described in the PAP, hereinafter Property. the Pennittee is obligated by Title 40­
10-1, et seq., Utah Code Annotated (1953, as amended), hereinafter Act, to file with the Division
a bond ensuring the performance of the reclamation obligations in the manner and by the
standards set forth in the PAP, the Act, and the State ofUtah Division of Oil, Gas and Mining
Rules pertaining to Coal Mining and Reclamation Activities. hereinafter Rules; and

WHEREAS. the Pennittee is ready and willing to file the bond in the amount and in a
fonn acceptable to the Division and to perform all obligations imposed by the Division pursuant
to applicable laws & regulations relating to the reclamation or the Property; and

WHEREAS, the Division is ready and willing to issue the permittee a mining and
reclamation permit upon acceptance and approval of the bond. .

NOW, THEREFORE, the Division and the Pennittee agree as follows:

280199.1

1.

2.

3.

'4.

The provisions of the Act and the Rules are incorporated by reference herein and
hereby made a part ofthis Agreement. Provisions of the Act or Rules shall
supersede conflicting provisions of the Agreement.

The Pennittee agrees to comply with all tenns and provisions of the PAP, the Act,
and the Rules, including the reclamation ofall areas disturbed by surface coal
mining and reclamation operations despite the eventuality that the cost ofactual
reclamation exceeds the bond amount.

The Permittee has provided a legal description ofthe property including the
number ofacres approved by the Division to be disturbed by surface mining and
reclamation operations during the pennit period. The description is attached as
Exhibit A, and is incorporated by reference and shall be referred to as the Surface
Disturbance.

The Pennittee agrees to provide a bond to the Division in the form and amount
acceptable to the Division ensuring the performance ofthe reclamation

Page d of 21



•
RECLAMATION AGREEMENT

•

obligations in the manner and by the standard set forth in the PAP, the Act, and
the Rules. Said bond is attached as Exhibit B and is incorporated by reference.

5. The Pennittee agrees to maintain in full force and effect the public liability
insurance policy submitted as part of the permit application. The Division shall
be listed as an additional insured on said policy.

6. In the event that the Surface Disturbance is increased through expansion of the
coal mining and reclamation operations or decreased through partial reclamation,
the Division shall adjust the bond as appropriate.

7. The Permittee does hereby agree to indemnify and hold harmless the State ofUtah
and the Division from any claim, demand, liability, cost, charge, or suit initiated
by a third party as a result of the Pennittee or Permittee's agent or employees
failure to abide by the tenns and conditions of the approved PAP and this

- Agreement.

8. The terms and conditions ofthis Agreement are non-cancelable until such time as
the Permittee has satisfactorily, as detemrlned by the Division, reclaimed the
Surface Disturbance in accordance with the approved PAP, the Act, and the
Rules. Notwithstanding the above, the Division may direct, or the Pennittee may
request and the Division may approve, a written modification to this Agreement.

9. The Permittee may, at any time, submit a request to the Division to substitute the
bonding method. The Division may approve the substitution if the bond meets the
requirement of the Act and the Rules, but no bond shall be released until the
Division has approved and accepted the replacement bond.

10. Any revision in the Surface Disturbance, the bond amount, the bond type, the
liability insurance amount coverage, and/or the liability insurance company, or

. other revisions affecting the tenus and conditions of this Agreement shall be
submitted on the form entitled Stipulation to Revise Reclamation Agreement and
shall be attached hereto as Exhibit D (other exhibits as appropriate.)

11. This agreement shall be governed and constructed in accordance with the laws of
the State ofUtah. The Pennittee shall be liable for all reasonable costs incurred
by the Division to enforce this agreement.

12. Any breach of the provisions of this Agreement, the Act, the Rules, or the PAP
may, at the discretion of the Division, result in enforcement actions by the
Division which include but are not limited to, an order to cease coal mining and

2793<49.1 Page!Lof .1/
280199.1



•
RECLAMATION AGREEMENT

•

reclamation operations, revocation of the Pennittee's pennit to conduct coal
mining and reclamation operations and forfeiture of the bond.

13. In the event of forfeiture, the Permittee agrees to be liable for additional costs in
excess ofthe bond amount which may be incurred by the Division in order to
comply with the PAP, the Act, and the Rules. Any excess monies resulting from
the forfeiture ofthe bond amount upon compliance with this contract shall be
refunded as directed by the pennittee or, ifa dispute arises, as directed by a court
ofcompetent jurisdiction ~Y interpleading the funds subject to the dispute.

14. Each signatory below represents the he/she is authorized to execute this
Agreement on behalf of the named party. Proofofsuch authorization is provided
on a fonn acceptable to the Division and is attached hereto.

SO AGREED this

STATE OF UTAH:

PERMITIEE:

/itH- dayof~---r~~\-- ' 1911

NOTE: An Affidavit of Qualification must be completed and attached to this form for
each authorized agent or officer. Where one signs by virtue ofPower ofAttorney ofa company,
such Power ofAttorney must be filed with this Agreement. If the Principal is a corporation, the
Agreement shall be executed by it's duly authorized officer.

279349.1

280199.1

Page S'of J I
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RECLAMATION AGREEl\mNT

EX H I BIT "A"

PERMIT AREA

LEGAL DESCRIPTION

Page t of :;./--
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RECLAl\fATION AGREEMENT

•

Exhibit &lAu - PERl\fiT.~ Permit Number: ~A~C.....T~/QO.&.Q7",,""/~02~Q _
:Effective Date: In ly 9. 1999

PERMIT AREA

LEGAL DESCRIPTION

In accordance with the RECLAM.-\TION AGREEMENT, the PER.),fiTTEE intends to
conduct coal mining and reclamation activities on or within the PERMIT AREA as described
hereunder: (The bonded area equals the permit area.) .

Total acres ofPERMIT AREA: _---c.o31;,.-7..;,;;.5 _

Legal Description of PERMIT AREA:

IQ'\\=nsbip 13 South, Range 8 East. SLM. Utah

Section -8: SEl/4 SW1/4. S\V1l4 NW1J4 SW1J4 SE1/4,
Wll2 SWl/4 SWl/4 SE1/4.

Section 11: ~\lI1I4 NE1I4, S1/2 N\V1I4, Nl/2 ~\V1I4SWl/4, NEl/4
SW1I4, :NWl/4 SE1I4, Nll2 SEl/4 SWl/4,
Nl/2 SW1/4 SE1I4, Wl/2 Wll2 SWl/4 NE1/4

This is the PER\fiT AREA that is covered by the reclamation surety provided in Exhibit .~u.

IN \\lTNESS"~EREOFthe SURETY hu bereunto set it's sigrtature this

..ll!L. day of_J.-u;",,;l..Y -I' 19..,!!.

Frontier Insurance ComPanY

....

SURETY

By,(:Jamn, 0(~
Title: Dawn L. Morgan, Attorney-in-Fact
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RECLAMATION AGREEMENT

EXHIBIT "B"

SURETY BOND

(NON-FEDERAL COAL)

Page.L of cJ../
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RECLAMATION AGREEl\1ENT

•
Exhibit "B" - SURETY BOND Permit Number: ~A=CT;..:.:.....=/O;..:;.07.:..:./.::u02:.:::0~ _

SURETY BOND

(NON-FEDERAL COAL)
-000000-

This SURETY BOND entered into by and between the undersigned PERMITTEE, and
SURETY, hereby jointly and severally bind ourselves, our heirs, administrators, executors,
successors and assigns unto the State ofUtah, Division ofOil, Gas & Mining (DIVISION) in the
penal sum of $711,000 (Surety Bond Amount) for the timely perfonnance of
reclamation responsibilities of the surface disturbance described in Exhibit "An oithe
Reclanlation Agreement.

This SURETY BOND will remain in effect until all of the PERMITTEE's reclamation
obligation have been met and released by the DMSION and is conditioned upon faithful
perfonnance ofall of the requirements of the Act, the applicable rules and regulations, the
approved pennit, and the DMSION.

The SURETY will not cancel this bond at any time for any reason, including non­
payment ofpremium or bankruptcy of the Principal during the period of liability.

The SURETY and their successors and assigns, agree to guarantee the obligation and to
indemnify, defend, and hold harmless the DIVISION from all expenses which the DMSION
may sustain as a result of the PERMI'ITEE's failure to comply with the condition(s) of the
reclamation obligation.

The SURETY will give prompt notice to the PERMITTEE and to the DMSION of
any notice received or action alleging the insolvency or bankruptcy ofthe SURETY, or alleging
any violations or regulatory requirement which could result in suspension or revocation ofthe
SURETY's license.

Tenns for release or adjustment of the BOND are as written and agreed to by the
DIVISION and the PERMIITEE in the RECLAMATION AGREEMENT incorporated by
reference herein, to which this SURETY AGREEEMNT has been attached as Exhibit "B".

280J99.J Page ..J... oCE
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RECLAMATION AGREEMENT

Exhibit ''Su • SURETY BOND

IN WITNESS \VHEREOF, the PERMITTEE has hereunto set it's signature
this 9th day of JUly • 19 99 -

inscn bere

Thle: Vice President &
Assistant Secretary

L~ \'1TNESS "'HEREOF, the SURETY has hereto set it's signature this
9th day of July • 19_9_9 _

Frontier Insurance CompanY

By: Dawn L. Morgan

Title: Attorney-in-Fact

ACCEPTED BY THE STATE OF UTAH:

DhisioD 0

tn"F!J
NOTE: A:I1.Ar1ldavit of QualilicatioD must be completed and attached to this

form for each authorize4.age.nt or officer. Where one signs by 'inue of
Power ofAnomc)' for a company, such Po""·er ofAttorney must be tiled
with this Agreement. If the PERMITTEE is a cotporation. the
Agreemect sball be executed by it's duly authorized officer.
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July 8, 1999

Utah Dept. of Natural Resources
Division of Oil, Gas &
Mining
suite 1210
Salt Lake City, UT 84114-58~1

\
)

•
WIllIS

7Hanover SqUUl

New York. tIf 10004-259-4

Telephone 212-3#08888

Fax 212-344-8511

Cable tmRROC

Telex:

OomIsllc 12-8283

htsn1ltional421034-m

~
Dear Certificate Holder: ~~/lb~~~

Enclosed is the Certificate of Insurance issued on behalf of
Lodestar Energy, Inc. "and subsidiaries.

should you have any questions please feel free to call.

Corporation of New York

cc: Lodestar Energy, Inc. and subsidiaries
Reliance Insurance company
Reliance National Insurance Company

fB)r.-~. ~o .~~~
Irul JUL - 9 1199 \lJd)
DIV. OF Oil, GAS &MINlNG

WIIUI Corrooa

Corporation of

New York

m&nnCI BrokIrs

Consultants
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CaAPN4Y
C

CQlPN4Y Reliance National Insurance Company

B
Lodestar Energy, Inc. and subsidiaries
333 West Vine Street
Suite 1700
Lexington KY 40507
I

Daniel Leung
INSURED

.. , . \ ~~~~~~~~~~~~~~I''''; it\i§ ~ :::;..~.. :.+::!:~«::.:;~~~«.. I ;»>~", ••:-:•••",••••~••••••v.>:»~.m.mw":»"":_'~'R:,~,x~?;!:!'~1·tfttl ,l~~t",-,_w~_NoW>w«e
. ~~

PRODUCEII 89613 nus CERllACATE IS ISSUED AS A MAlTER OF INFORMATION
Willis Corraon Corporation of New York ONLY AND CONFERS NO RIGKTS UPON THE CER11F1CATE
7 Hanover Square HOlDER. nilS CERTlflCATE DOES NOT AMEND, EXTEND OA
New York NY 10004-2694 ALTER THE COVERAGE AFFORDED BY lliE POUCtES BELOW.
(212) 344-8888 COMPANIES AfFORDING COVERAGE

caM'N4Y Reliance In.urance Company
A

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE USTED BELeW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POUCV PERlOt
INDICATED, NOTWrTHSTANDING ANY REQUIREMENT, TERMOR CONOITlON OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH TH~

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO All THE TERMS.
EXCWSIONS AND CONDITIONS OF SUCH POUCIES. UMrTS SHOWN MAY HAVE BEEN REOUCED BY PAID CLAIMS.

A GENERALUAaIJ1Y NGB0144-018-
~~MERCIALGeNERAL UABIUTY

iiiW CVJUS MADE [!] OCCUR

_ OWNER'S & CQ\ITRACTCR'S PACT

A ~O"OBUUABLITY NKA0144-017

~ ",",VAUTO

r-- ALL OWNED AlITOS

r-- SCHEDULED Al1T'OS

~ HIRED AUTOS

~ NON.QWNEO AUTOS

r-- ---------

----------

$

•BCDLY INJURY
(Per peISOIl)

PROPERTY OAJoWlE

BCDIlYINJURY
(Per""-e)

poUCY EfFEC11VE POUCY EXPlRA110H
UII1T8DAn (ll1II/DD(YY) DATE CllII/DDIYV)

01-FEB-1999 31-AUo-1999 GENERAl ACJOAEClATE S 2,000,D
PAOOUCTS-coMPJCP AOO • 2,000,0
PERSC»IAL.. MN INJURY I 2,000,0
EACH CCCURRENCE S 1,000,0
RRE DAMAGE (Any one fiN) • SOO,D
MeD !)(P IAnv one MNOfl) • &,0

01-FEB-1998 31-AUo-1999 1,000,0COMBINED SINGLE UMl'T $

POUCY NUMBERTYPE Of INSURANcE
co
lTR

~RAQE UABIUTY

~ ~VAUTO

~---------

~ U\ JUl - 9 \999 \l~

-... ~;. '\l --;:;At' Q MI ~ If·JP.

AUTO OOLY • EA ACCIDENT •

OTliER lliAN AUTO ClNLY: :*tiMr::r}{~~1::~tr:::~;:;);!~

EACH ACCIDENT •

AOOREOATE •

EXCESS UABIJTY

RUMBRELLA~M
OTHER TliAN UMBRELLA FORM

B WORKERS CO..PENSAlION AND lTD 0
EIIPLDYERr LL\BIJTY

lliE PAOPAlEraV RPART'NERSJEXEcvnve ltel
a=ACERS ARE: EXOL

loll v, VI \111"'1 "-If ,'.' v J EACH OCCURRENCE I

ACJOREaATE •

I

x I~W~UiTs I I~' :1~li:r%:t%\:tgn:lt:::;;:~:

El EACH ACCIDENT •

EL DlSEASE.fIOlJCY UMIT •

EL DmEASE-EA EMPlOVEE •
OlMER

DESCRIPTION OfOPERATIONSILDCAllOIaIiYEHICl.ESISPECIAL ITEIIS

Permit *ACT/007/020 Horizon Coal Mine

The General Liability policy includes explosive coverage.
f~ml~~Ii.~~f1.~~Bif.~1JU~M@1~~jWtMl1fu~tM~~rt:t~J.i.~~~~~<~~¥~~i.~W4~!i

SHOULD ANY OF tHE ABOVE DUCR.ED POUCIU aE CANCELLED aUDIlE na

UUih Dept. of N.1Ur.1 Ruouree. UPlRA110N DATE lMEREOF, lHlE IUUINQ COMPANY wu.~I. IIAI

DM.ion of 011. au & 45 DAYS WRITTEN NOncE TO lHE CEIln.:AlE HOLDEA IlAMEO TO 1HlE LEF1

Mining IIDUI}lMX1ld--~".I""'UU.U"""••IDI1OIIX...-n
Suite 1210 .Xlu'!n....x: x x_u&••ntUUll_t .IlUIIMMI

.WhYh 'q__.j~N:Lake~ lIT ~4114-5~=-_.__N_'NhWVNN-...~hW. A/~ ~#~"'_~_I_~__.-.lrLzl _
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1 I
-AFFIDAVIT OF QUALIFICATION

ASSOCIATE DIRECTOR
-000000-

I, Mary Ann Wright, being fIrSt duly sworn under oath, deposes and says that she is the
Associate Director of the Division of Oil, Gas & Mining, Department ofNatural Resources, State
ofUtah; and that she is duly authorized to execute and deliver the foregoing obligations; and that
said ASSOCIATE DIRECTOR is authorized to execute the same authority pf law on behalfof
the State of Utah.

Subscribed and sworn to before me this I~ t-l day of JJ21 ~ ,19 9 q .

~W.C;£~
Notary Public /

My Commission Expires:

JR b::: \,i(W~ 29
'-

Attest:

r----------N*--,
I (t» ~A. IIAIlEY II 15&4 W-. North Temple I
I ~~~:-' 1411~ I
I ' February 29.=- IL ~~~__ J

STATE OF I!Jf;!;. )
COUNTY OF:J!Jgt: ) ss:

Page IS of ~I
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RECLAMAnON AGREEMENT

AFFIDAVITOF QUALIFICATION
PERMITTEE
-000000-

It R. Eberley Davis t being first duly sworn under oath, deposes and says

that he/she is the (officer or agent) Vice President and Assistant Secretary of

Lodestar Energy. Inc. ; and that he/she is duly authorized to execute and deliver the foregoing

obligations; and that said PERMITTEE is authorized to execute the same and has complied in

all respects with the laws ofUtah in reference to commitments, undertakings and obligations

herein.

R. Eberley D vis, Vice President
and Assistant Secretary

Subscribed and sworn to before me this!liEday of J~ .19!1J..

~~~~,~u

- - -

---- -- ---.

---------
I • UNOA KAY KUNZI
I • Notary Public ~
~." State of Utah
~ . . MyComm. &pIres Jut 28.2X)1

2n SCIAh,.., Suit. 11m SlC UT 84145 IAttest:

My Commission Expires:

~,l-.......c:l~~z~F*'----__~~/

STATE OF UTAH )
COUNTY OF SAt..r LA¢.) ss:

280199.1 Page /~ of J-I
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LODESTAR ENERGY, INC.

Unaaimous Consent in Lieu of
Meeting of Board of Dircctor~

•

The undersig.ned:. being the so!t member of the Board of Direc[ors of Lodestar Energy.

Inc.., a De-laware corporation ("LODESTAR"), hereby consents ((I the following corporate action

in lieu of a meeting of the Board of Directors as if the snme were held on July 28, J997, effective

as ofsaid date as fully as jfunanimously adopted at a duly called meeting of the directors:

Rcc;itaJs

LODESTAR engages in various aspects of the exploration, development. prod\1ction.
storage, transportation and marketing of coal. ThC".se activities require LODESTAR
through its agents to obtain from time to time various permits, licenses, identifying
numbers, orders and approvals necessary for the conduct of its business in normal course
(such permits, licenses, identifying numbers., orders ftlld approvals shall hereinafter be
called "Pemlits"). All such Permit') are issued by various governmental or regulatory
authorities., including the United States Office. of Surface Mining Reclamation and
Enforcemen~ the Ken.tuclcy Department of Surface Mining Reclamation and
Enforcclnent, the West Virginia Department ofEnergy~ .the United States EnviromnentaJ
Protection Agency. the Kentucky Natuxal Resources and Environmental Protection
Cabinet, Department of EnviroDmental Protection. Division of Water. the United States
Mine Hcalth and Safety Administration and the United States Bureau of Alcohol,
Tobacco and Fircanns (bercinafter all such govel11luentaJ or regulatory authorities shall
be called ~Gov~ent Agency." whether si.ngular or plural). The pUIpOse of the
resolutions adopted below is to appoint the named individuals as agents of LODESTAR
to execute and deliver to the appropriate Government Agency all manner of
docwncntatioll necessary for issuance or transfer ofPennits.

Resolutions

RESOLVED, that each of John W. Hughest'Tro}' L. francisC'.o, Dill Potter.. Tom Mattox.
Jolm McHale, Dennis Bryant. Alex Messamore, and R. Eberley Davis ("Authorized
Persous") be, and each of them is hereby, authorized and empowered to execute and
deliver to any Governmental Agency ha~ing jurisdiction over the business and property
of LODESTAR any and all docwnents necessary for the issuance or transfer of Permits
including. but not linlited to. applications for the issuance and transfer thereof, and the
fact of execution and delivCI}' thereof by any of the Autholizcd Persons may be relied
upon bl' the receiving Government Agency as conclusive evidence of the authority
granted such persons by these resolutions and this Board of Directors' approval of the
it.enl thus received by the Govemnlenl Ageoney; and



.. ., .
• ~. I

•
'"\

i

•
FURmER RESOLYEO, that in the event any Govenul.lcnt Agency requires that the
authority of the AllthOriz.ed Persons to act as provided herein be funher evidenced by any
other document, any officer of LODESTAR shall be, and is hcreby~ authorized and
empowered to execute and deliver to the l"cquestlng Govemnlcnt Agenc)' any such other
document which may be l'equired by the Government Agency ~s cviden,,~t. (')f the authority
of the Aulhoriled Persons to act as described herein and the filet of exec.ulion and
delivery may be relied upon by the receiving Government Agent,)' a~ C:tlndusive evidence
of the authority granted by these resolutions Lo such officer and this Bo~rd of Directors'
approval oftIte: item thus received by the GovernmentAgency; and

FURTHER RESOLVED. that in the evei'lt any Govenunent Agency h) whonl a certificate
of these resolutions is to be delivered requires that these resolutions be CC:l·tifi~d in a foml
other than tlle form in which the resolutions have been wlittcn. an)' officer of
LODESTAR, shall be, and is hereby, authorized and empowered to certify nnd delh'er In

the requesting Govenlment Agency a certificate of these rcsolutioIlS in such foml as the
requesting Government Agency may requjr~ whether or not the text of such certificate
has been actually presented to and approved by this Board of Directo!"S and regardless of
whether the certificate states the effectiveness of the resolutions certified to be as of a
date' other than the date of these resolutions, or that such resolution" ma.y have been
adopted in the course of a nleeting when they were in fact adopted b)' unsnhnous written
consent, or the converse thereof, and all ofsuch resolutions so certified shall be" and they
are hereby adopted as resolutions of this Board of Directors as though they have been
presented to, and approved by. this Board of Directors at a meeting or ill an ac.tion by
unanimo\lS written consent.

, ~,

m WITNESS WHEREOF. th~ undersigned has executed this consent as ofthe,$d day

ofJuly. 1997.

: j'
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RECLAMATION AGREEMENT

-.
AFFIDAVIT OF QUALIFICATION

'SURETY COWANX'
-000000-

•

I, Dawn L. Morgan , being first duly sv.'om under oath, deposes and say that

he/she is the (offi~er or agent) Attorney-in-Fact of Frontier Insurance

Companv; and that he/sbe is duly authorized to execute and deliver the foregoing obligations;

and that said SURETY COl\lPANY is authorized to execute the same and hu complied in all

respects with the laws ofUUh in reference to commitments, un~ertakings and obligations herein.

Subscribed and sworn to before me this 9th day of__J_u_1y=-- • 192!.,.

My Commission Expires:

__J~u....n&.:le:.-&oll5"-- ----',~ 2002.

Attest:

"OFFICIAL SEAL It

KELLY A. JACOBS
NOTARY PUBUC. STATE OF ILLINOIS

MY COMMISSION EXPIRES Gi 15/2002

STATE OF Illinois )
COUNTY OF_C_oo_k ) 5S:

....
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~'l'Dl1lier

IA'SIJRANCE COMPANY
.......,

R"..LHiU. NC"W 'YDtk J:",
I" SIDc~ ~"J')

.. ". POWER OF ATTORNEY-..

NOlaI)' 'ublic SII1t Of N,w VON
SuIi"a" County C1e"'. ND. 2315
Commission Expir•• JtAf I. '000

CERTIFICATION

~nnb' .~J1 3flrn l~u a:~rlr l)l'tlrnb: lhll FRONTI£f' INSURANCE COMPAN'f•• New Vork Corporilion. hlYing h. princiPII offiCI i
Aoell Hili. N,w Ycr~ PUr'Ulm '0 Ihi 'DUowin; ,eJo'Ulion.llfOplte D)' tht BOIICl Of Oir'Clor, ollhl Corporaiioft on IhI .'h dl)' at NOv,mber. "11:..-

"RESOLVED. "'III'.... eh.uN" Of 'hi IDlreS.lh' Pr••ies,nt, Of any Vice P,esid.nt be••nd hl'IDy la.IUlhO"uCI '0 IPpoint Aftor~YI'm.
".C110 "pru.nl."a Ict tDf InC! on DihiJf Olth, Com~ny1C,atCUt. lJones,. unolnalLingl. recogninn"••na OSh,r conuaC1l oUno,mnity
Ind wrll.np. OlJJiplIOry in lhe na'ul, Ih.reOl,.na 10 .ft.en"""10 Ihi corpor'II ••l1Of ltat Comf)lny. in IhI ".nsIClion of ill au',,)' bUI;ne.l:

"AESOlVED,lh.' IhI .ign'I",•••nCl.n"lllion, 01 IUCh oth:".anCllhe Itil of 1M Company rn.y bt .lfi.,dlo an)' IUCh Pow.r Df Anorn.)'
or 10 • ny c,nifical' r.llting Ihlr,IO b)' I.caimi••. Incl. n)' .u,.... 'Dw.r Of Anorne)' 0' unitic.1t bta,inp luCh I.uimil' lipnalurl. or lac,imil,
1111 I hi1/ be valid Ina binGinp wpDn Iht COm~lnyw",n.e .Ui),O wllh r"pectlO In)' tlonCl,unOln.lling. rlCogniZlnce or D1h.r conu.a of
ina.mnity or MII;ng Oblip.IO'y in Ihi n.lur, "',reDt; .

·'RESOLVED. thll.n)' .uCh Anorn.y-in.Faef "~livtrinpIIIC";";II CI"ifi'ltion Ih.llhl forepoing rnoMiona ,1J1I blln ''''CI m.)' in,," in
luCh uMilit.lion Ih, aall thlt.Of. Mid e111. 10 be "DlII"r 11'••" In, all. Of C1.n....ry ther,ot by IUCh AftOrM)'-in.'aCt.·

Thil Pow.r of Anorn,)' i. li'h.d Ina 1e.',eI in t.Climi., unoef .ne D)' ltat ''''hOfiS)' of 'h, .lJOv, Rtloluliah. •

DOES HE~EBY MAKE. CONSTITVTE ANI) "PPOIN'T: Lewis James Scheer, Michael J. Scheer, Jlmes'l. Moor•
. -. . Alici Rhoads, BonnJI Krusl, Stephen T. Kazmer, Dawn L. Morgan

of Countryside' . ir. Iht Sill. 01 illInois
i1, Hut InCS I.wlul AnOlneyl.)-in-F.e1 wilh full pow,r .nd a"""ortt)' htr.by conf,rr,Cl in hi nlml. piIC' InC' " ..d 10 lipn. ueCU1e.ICknowltGg. Ind
a.lIv., In III blnln••~ II ilIaCl.nd Cl.tCf. without pow,r Of rtCl,I';l1ion.ll tollowl:

&ondl gu.ran'..ing thl fid.Uty 01 PlrlOna hOIClin~pJlCI. 0' ~ublic0' prwa" tru.t puarlntt'ing Ih' performanCI of conlrlctl olh1r1han
ina"r.nt' pOlicie.:.~.JIIcuting Dr pUlr.meting bonal .n~ uNl'Nldngl r'Cluilld or permifttCS in 1.IICSiOhi or prat"d;ngl Dr by IIw
allowed: IN AN AMOUNT NOTTO DCEED lHRE£ MILLION FIVE HUNDREDTHOUSAND ($3.500.000.00) D01.LARS: ,nd 10 bincs FRONTIER
INSURANCe COMPANY lher'b)'.lfully.ndIClh, lame tX1t~"llfluChbondoruna.nakin; wII.ipn.C1bylht duly I U1harizIdoffic'faof
FAONTIERINSUAANCE COMP"I'.'Y••n~.lItht.C1Ial ..iClA~,n.yll)-in-FIC1pUllulnnoth••uthority hlr,.n piven .r. hI"byf.tifttd Ind
confirm• .,.

Jrn 3DIin1'1'~~rrrof. FRONTI! RIN$UF\ANCE COMPAf\'Y c~ ~pck Hill. Ntw Yc' .... has caused Ihil PDw,r of Anorn.)' 10 be .iQfttc by iU P'UiC'nt
In" hi Corporll. nallCl-bi .fti~'dWI . 29th C_y Df Apn1 ." E7 .

FAON'rlir:.INSUJ\ANCE COMPANY

SlIJI al New "ark Sy: ~-~-.....-------
Coun,)' Of Sullivan II':

On this 29th CI, at April .'1 i7 .befo'. !he lut>.crlbt,••' NC1Iry PubJic D1~ SlII. 01
New Yo,. in Inc to, lhe Coum)' of Sullivan, duly COlftlftiliionec:.~ c~.'rfitCf. carne H"ARY W. AHlJLlN of' RON'TIE Ii' INSURANCE COMP"NV ID
me PlrSOnally knOwn 10 be Ihl indi.,idull.ncl offic., Delc,U>td "tl,."" .nc whO 1.'C"'eG 1he p'ec9ding in'''umlf'l\. anc ICknowledgec lh1
...c",ior. of the Mmt. I nil being b)' me dwi)' Swor"" CJePOII" .'"1I'(.1J"0I' hi is t"'t Onitlf of the Compa,,)' afal'Mif. an., lhal lh1 ,ulltrUi,,, '0 'ht
P'tCedin~instrumln, iI lhe Corpetl" SUI 011hl CalftPlft)'.•nc: 'hi Corpor.I, kalina li,na",r, I ••n offic., WI" eM)' .triJltCllnCl'''ble'ibtd ID
lh1 UiC ina"""'lnl brln. I USho'i'I)' .nd di'lCS;on ollht Carporl1ion..nethinne rtlohlliOll OUht CO"'l».")'. "f,n'C1,oin1ht P,.c.dingina1rumtn\.
'1 now'" tore••

3n <r,..nm~U1; ;n~rrrllf, I~'" hl'."nlO lit 1ft)' hanG••"e ,trine my ofticill,••••1ROCk HID. Hew York. lhe III)' an' )"tlr IlJO\ll ""iIIln.

~~~~
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Lodestar Energy, Inc.

Mountain Operations
White Oak, Horizon, and Grand Valley Mines

. HC35 Box 370
Helper, Utah 84526

May 1,2001

Ms. Pamela Grubaugh-Littig
Utah Coal Program
Utah Division of Oil, Gas and Mining
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801

SUBJECT: Original Documents for' Adding Rider N~ing OSM as additional
Obligee on Horizon Mine's Reclamation Bond

Dear Ms. Grubaugh·Littig:

Lodestar Energy, Inc. is respectfully submitting the original docwnents for the adding of
OSM as an additional Obligee on Horizon Mine's Reclamation bond.

Attached are the original rider, affidavit of qualification from the surety company,
affidavit of qualification from the pennittee (Lodestar) and the stipulation to revise
reclamation agreement.

If there are any questions, please feel free to call me at (435)448-9454 or 9455.

Sincerely,

David B. Miller
Business Manager

File:IHorizonlDogmlDOGMOI050 I.doe
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POWER OF ATTORNEY
'timllu ~11 :Hitll l:lu a:~nr lJu·.rl1t.: That FRONTIER INSURANCE COMPANY, a New Vork.Cor~oration,having its principal office in

Rock Hill. New York. pursuant to the 'oIlowing resolution, adopted by the Board of Directors of the Corporabon on the 4th day 0' November, 1985:

"RESOLVED, that the Chairman 0' the Board, the President, or any Vice President be, and hereby is, authorized to appoint Attorneys·in.
Fact to represent and act 'or and on behalf ofthe Company to execute bonds, undertakings. recognizances and other conlracts of indemnity
and writings obligatory in the nature thereof, and to attach thereto the corporate seal oHhe Company, in the transaction of its surety business;

··RESOLVED.that thesignatur•• and attestations of such officers and the seal 01 the Company may be affixed to any such Power of Attorney
or to any certificate relating thereto by facsimile, and any such Power 0' Attorney or certificate bearing luch fa"imilesignatures or facsimile
s••1shall be valid and binding upon the Company when so affixed with respect to any bond, undertaking, recognizance or other contract of
indemnity or writing obligatory in the nature thereof:

"RESOLVED, that any such Attorney·in-Fact delivering a secrelarial certificalion thai the foregoing resolutions still be In enect may insert in
such certification the date thereof, said da'e to be notl8ter than the date 01 delivery thereo' by such Attorney-in.Facl."

This Power or Attorney is signed and sealed In facsimile under and by the authority 0' the above Resolution.

DOeS HEREBY MAKE, CONSTITUTE AND APPOINT: Lewis James Scheer Michael J. Scheer James I. Moore
Alice Rhoads Bonnie Kruse Stephen T. Kazm~!' DCiwn L. Margan P~ggyFaust Kelly A. Jacobs

Countryside Illinois
of • in the Slale of
its true and lawful Atlorney(sHn·Fact with full power and authority hereby conferred in its name, pllce and stead to sign, execute. acknowledge and
deliver in Us behall, and as ils act and deed, without power or redelegalion, as follows:

Bonds gual1Vlteelng the fidelity of persons holding placea of public or private trust, guaranteeing the performance of contracts other than
Insurance policies; and executing or guaranteeing bonds and undertakings required or pennltled In all actJons or proceedings or by Saw
allowed; IN AN AMOUNT NOT TO EXCEED RVE MIUION ($5,000,000.00) DOLLARS; and to bind FRONTIER INSURANCE COMPANY
thereby as tufty and to the same extent as If such bond or.undertaklng was signed by the duly authorized offICers of FRONTIER INSURANCE
COMPANY, and all the adS of said Attomey(s).m.Factpursuant to the authority herein given are hereby ratified and conftrmed.

. 311 Bihtr•••~trrDf,FRONTIER INSURANCE COMPANY of Rock Hill, New York, has caused this Power 0' Attorney to be signed by Its
Vice President and Its Corporate seal to be affixed this 7th day of December , 1994

FRONTIER INSURANCE COMPANY

DAVID E. CAMPBELJ.. Vice Prelldent
BY:

ss.:Stale 0' New York
County of Sullivan

On this 7th day of December , 1994 ,before the subscriber, a Notary Public of the State of
New York In and for the County of Sullivan, duly cDrlVntssloned and quallfted, came DAVID E. CAMPBELL of FRONTIER INSURANCE COMPANY
to me personally known to be the Individual and offICer described herein, and who executed the preceding Instrument, and acknowledged the
execution of the same, and being by me duly swom, deposed and said, that he Is the officer of the Company aforesaid, and that the seal affixed to
the preceding Instrument Is the Corporate Seal of the Company, and the Corporate Seal and signature as an officer were duly affixed and subscribed
to the said Instrument by the authority and direction of the Corporation, and that the resolution of the Company, referrl!d to In the preceding
Instrument, is now In force.

:In 'OIrstimonl! ,B1~rrroft I have hereunto set my hand, and affixed myonicial seal at Rock Hill, New York, the day and year above written.

CERTIFICATION

ALICIA A. LANESE
Notary PubHc State of New York
SuUlvan County Clerk's No. 2396
CommIssion Expires Jufy 8, 2000

I,JOSEPH P. LOUGHUN, Secretary of FRONTIER INSURANCE COMPANV 0' Rock Hill, New York, do hereby certify that the foregoing Resolution
adopted by the Board of Directors of this Corporation and the Power. of Attorney iuued pur.uant thereto. are true and correct, and that both the
Resolution and the Powers of Altorney are in lull force and effect

;3...Untl••~rrrof, I have hereunto set my hand and affixed the 'acsimll••eal of the corporation this 27th day of
March . 2001 .

~.U~.~ ~

f u":;::'" co\: /! AL:-I ... ; . .... '9' ~ .
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Frontier Insurance Company

•

Rider to be attached to and fonn a part ofBond Number 143714 on behalfof Lodestar Energy,

Inc. at 333 West Vine St., Stet 1700 Lexington KY 40507-1628 (Principal), and in favor of

State of Utah, Division of Oil, Gas & Mining (Obligee), executed by the Company indicated

above (Surety) in the amoUnt ofSeven Hundred Eleven Thousand And No/IOO Dollars

($711,000.00), effective July 9, 1999.

The Principal and the Surety hereby consent to adding the following to the said bond:

U.s. Department of Interior, Office of Surface Mining Reclamation and Enforcement
(OSM) as additional Obligee, and;

"In the event the State-Federal Cooperative Agreement (944.30CFR Chapter VII (7-1-2000
edition» between Division and OSM is terminated then the portion of the bond covering
Federal Lands will be payable only to OSM."

Nothing herein contained shall vary, alter or extend any provision or condition ofthe bond other

than as above stated.

Signed, Sealed and Dated this 27th day ofMarch, 2001.

Lodestar Energy, Inc.
Principal

Frontier Insurance Company
Surety

By:~rL~
Dawn L. Morgan, Attorney-in-Fact



, co. , •

STATE OF ILLINOIS }
}S.S.

COUNTY OF COOK }

"
•

On March 27, 2001, before me, a Notary Public in and for said County and state, residing
therein, duly commissioned and sworn, personally appeared Dawn L. Morgan, known to
me to be Attorney-in-Fact of Frontier Insurance Company, the corporation described in
and that executed the within and foregoing instrument, and known to me to be the person
who executed the said instrument, and known to me to be the person who executed the
said instrument on behalf ofthe said corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year stated in this certificate above.

My C mmission Expires on June 1S, 2002 "OFFICIAL SEAL"
KELLY A. JACOBS

NOTARY PUBLIC, ~.TAlE Of ILLINOIS
MY (OM~\·~I·:,Si:}N E>:!-!~~t S~I: i 5j2002

""""'I"_""""~'~'-~~'"



•
AFFIDAVIT OF QUALDlCATION

SURETY COMPANY
-000000-

.~.

•

It Dawn L. Morgan, being rust duly sworn under oath, deposes and says that he/she is the (officer

or agent) __.,;..as....e....D...t of Frontier Insurance Coapany ; and·

that he/she is duly authorized to execute and deliver the foregoing obligations; and that said SURETY

COMPANY is authorized to execute the same and has complied in all respects with the laws ofytah in

reference to becoming sole surety upon bonds, undertakings and obligations herein.

Dawn L. Morgan

Attorney-tn-Fact
(position)

Subscribed and sworn to before me this 27th day of March ,20.JU...

My Commission Expires: 6/15/2002

Attest:

STATEOF Illinois )

COUNTY OF Cook )ss:

r
~...,."..,...,..,"' ....~..,··.....,.. ......·..·-·~.. 0 F Fie I fl. t s r /~ l. .,

KELLY A. ~ACOOS
NOTARY PU8LIC. Sl/\H Of ILUNO'S

) MY (OMM'':~,l:)i.; I: i!·:;'t:', (;! j 5/2002
"",...••.• ~.~.. :/" '." ,.. ~ ""., ••- •.."" ,. #-~ :.



•
AFFIDAVIT OF QUALIFICATION

ASSOCIATE DIREcrOR
-000000--

•

Mary Ann Wright, being first duly sworn under oaUlt deposes and says that she is-the

Associate Director of Mining for the Division of Oil, Gas and Mining. Deparbnent ofNatural

Resomces, -State ofUtah; and that she is duly authorized to execute and deliver the foregoing

obligations; and that said Associate Director is authorized to execute the same by authority of

laws on behalfof the State of Utah.

I .•-//)

(Signed) ,~
Mary Ann Wri
Division ofOi

Subscribed and sworn to before me this :i!:.day of 71Z7 '20 ()I .

~~

My Commission Expires:

Attest:

.STATE OF (?*k )

COUNTYOF~~
) 55:

)



•
AFFIDAVIT OF QUALIFICATION

PERMITTEE
-000000-

•

I, R. Eberley Davis, being fU'St duly sworn under oath, deposes and says that he is the

Vice President of Lodestar Energy, Inc., the PERMITTEE; and that he is duly authorized to execute and

deliver the foregoing obligations; and that said PERMIITEE is authorized to execute the same and has

complied in all respects with the laws ofUtah in reference to commitments, undertakings and obligations

herein.

Subscn'bed and sworn to before me thisJ~~daY of~ 20..QL.

Notary Public

My Commission Expires:

Attest:

6/29/2002

STATEOF KENJUCKY )

COUNTYOF FAYETIE )ss



( It. • •
Pennit Number: Cl007/020
Effective Date: ~~~?, ~" I

COAL
STIPULATION TO REVISE RECLAMATION AGREEMENT

--000000-

This STIPULATION TO REVISE RECLAMATION AGREEMENT entered into by and
between the PERMITTEE and DMSION incorporates the following revisions or changes to the
RECLAMATION AGREEMENT: (Identify and Describe Revisions Below)

The addition ofa rider to the reclamation bond to include the Office ofSurface Mining
(OSM) as an additional Obligee. This was required because ofthe addition of a portion of
Federal Lease UTU-74804 to the pennit area.

In accordance with this STIPULATION TO REVISE RECLAMATION AGREEMENT,
the following Exhibits have been replaced by the PERMITTEE and are approved by the
DMSION:

Replace the RECLAMATION AGREEMENT in its entirety.

Replace Exhibit"A" - PERMIT AREA.

...x. Replace Exhibit "B" - BONDING AGREEMENT. (Insert rider and affidavits of
Qualification)

Replace Exhibit "C" - LIABILITY INSURANCE.

The BONDING amount is revised from (S, ~) to ($, ---J).

The BONDING Type is changed from to _

The SURFACE DISTURBANCE is revised from __ acres to __acres.

The EXPIRATION DATE is revised from to ' .

The LIABILITY INSURANCE carrier is changed from _

to _

The AMOUNT of INSURANCE coverage for bodily injwy and property damage

is changed from ($,-----J) to ($, -J).



•
,.' "

•
WWITNESS WHEREOF the PERMI'ITEE has hereunto set its signature and seal

thi~ J'O:uay of Atg ; I . ' 20...Q.L.

By: ~~l----..JC,~-~"-+-----

Title: ~=-=t..&.::~.:MJ~"------

""1~~CEPTED YTHESTATEOFUTAH
this Ldayof. ,20ft.

NOTE: An Affidavit of Qualification must be completed and attached to this form for each authorized agent
or officer. Where one signs by virtue of Power of Attorney for a company, such Power of Attorney
must be filed with this Agreement. If the PERMITrEE is a corporation, the Agreement shall be
executed by its duty authorized officer.
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~his Aggregate Re1naurance Agree~.nc C·Roinauranee-) i. made b.e~een
Froneier Insurance C~aDY, (the ·R8ihBure~·) and National Indemni~y
Company, Omaha, Nebraska Cehe -aeinsurer-). .

AA'1'ICLlI 1. EPFBC'l'IVB 'OATS »1D Ti:IU4S OP AGREEMENT

. The ReiDaurance shall incept at 12.01 A.M. E~.tern Daylight Ti~.~
~yl:~···.~9~~· (t.ho ·Ettect:ive Date-). t7ules.novated pursuant to Anicl. 7, thi:s
!~!n8urance shall expire ac eh. Barlier of: (!) che paymeDt by A.in3ure~
ot the Aggregate Llm.lc of Liability provided tor in Article ~ of this
Reinsurance (-the Aggregat.e L1adt-J, or (1i) the extinguishment of all
covered Liabilities.

Reinsurer, Urough the Claims AdnI.ini~trator, ahall pay on behalf of
the Reinsured any and all Vltimate Net: Lass in relation Co 4bt!l'tl
.~1r~~§..~tllubject to the teJ:1ft., c:ondic!ons, exclusion. U1d A§grega!il
-c:iI£ ·Itat:ce.t in t.h!s aeinsurADce. SUhjece to Articl. 12, aeinsuror'lS

obligacion" to pay, through the ClaiJILI Adzn1nJ.atrator. OD behalf of the
Reinsured ~r. not clependeDt UpOD prior payment by tne aeinsured of
vI t1mate Net Loss, u the parties to this ReJJururance iDt.ad that;
Rein.u;,er, thr01:19b the Cla:1N ~1st~a~C?~~...,...., ...~Jfi'fW11P)fQi.......~,l~~ #0

&lU4.~~~:.~'.1k1it"'~"' "'''' as and when due directly
on beh~lt of tbe Re1~.ured-!~cor&ftcewitb Article 16.

The ltcinsured and Rai:a.surer c:oQ~J.rra that 1t .t. their a,ztual iDtent
that \:he ReJ.ntlUrar.' liu.ilici.. WIder thia aeinsurance tallow frCtl and
are i~entl0.1 to any aDd all liabilit1e. of the Reinsure4 for UltiMata Net
Lo.. 111 cOnD.c:~ion with covered ~&billti•• , auhject to the term.,
conditiona, exclual0D8 and .~;t:~ o~ tbi. .einsurance.
ReiJUuX'e'%"r cherelora, a~ee. ·tnat -it. cO'IlIraga obligation uDd_;r th1.
Re!naux-al1ce i. identical 1a allY and all rupect. to' the Reiuured·.
coverage oblig.tio~ ~or CGVe~ed L!abilitie. subj.cc to the te:ma,
coadltiOl1s, excluaiolul ancl Itggragat. L1nait. 0: thi. Reinsurance. The
pa%t:iea to this llai.Ju:11rance lat'end that·, .uhj eat to t.bo ter-a, coDdit!ODS
and exclu.io~ ofthi. Re~uraDc. aDd 'the Agg~eg&te Lim!~, tbe ••insured
~hall be subject to 'DO liability for OltiJllilte Bet Lo..a whatsoever J:cr
Cov=red Liabilities which are covered ~y Reinsurer hereuDder.

AR.TICLB 2. IJmEMNITY

Re!nsUX'e~, t:~U9b 1:11.. C1.~ ~D~.cn~a~, hereby agree. to pay OIl (l.r(lt;rdl{
1l.ha1f o~ 1:11. lteiJulU:e<l the . .,. <. '" .,..

.~'ADU.·.·,,,~"j:~If*~~...n·.wwi .": .. ~. :"'., '. . -'. i'!....: ' '.:. ~
~lWIl,J:t~ "OBD 1JO c:DCOMSUHCBS wna. D:S~ BS LUaU FOa MOJUI
V.S. $IOO.OOO,ODO CB%E21' mD1DJtJID xmr.:r01l UH'X'l"JID rb..,~S I)C)LLU.IJ m 'J:'D 0
~Gc:aBua ~VSXVll 0.. MAL BUDS:'. AD C:OftS 3% 2U.SC»f OF' D'ftJUJIQ nno /0.
~S~. 14 applyiDg ~101e 2. all Ultimate .et to•• a~.!nf out
af thi. Re1a.uraDc. .ball ~ iAolu4e4 iA det.er-dnlng tb. tl.. at
exhaustioQ of the Aggregate Li~t. A .1Agl. ASgTegate L1mic sball apply to
thi•••ib.u~aQCa. ___

NlTIct.8 3. EXCtDSXOHS. .. . . . .. ..,.. . ..
A. Tb1. ..buU%'aDC:. .hall DO~ cover aDI Uab111cy paid OJ: booked as

paid by R.UI~ed beCore the Iff.ot ve Dat. all detendl1ed !)yo the
book. and records of RaID.ured,

B. S~ve AS otb.~:1ae e;xpr••.•~y p~ovl4e4 here1D, ~.I«:;'~'~.~..,
~ftj,.:-,~:U·if:'·:Of'·:"1:. ,·1t.lnoe4.',~:.~a.:;~.:·6IMl' ·'ay*a1.r'.f
':'. . )"~'"{'~·!~@Jr~i~'~. 7hi. axolusloJ\ sball noe ~ con"tne~

2

U. £[J
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to exelude from covarage loss payments that are awaiting payment in
the no~al p~oce.8 following settlement and or billing in respect
of weh 10••es.

The phrase _l~~it4..':~...~t.ii..i·.1in th.!5 Exclusion B .ball lfteOiD
existing, uncone1ngent, undisputed and in r~.pec~ of which
paYlllent of a known fJxec1 amount can be enforced either
inmediately or afte~ a known fixed period of time.

Nothing in t~!. Exclusion B shall be. construed to exclude
liab111t1ea not acc.p~.d oX' agreed by R.eln8ured prior to the
Btfect:1va Date even though IA5ureds may havil presented 01211118,
commenced suit., advice., proofs ot loss (or other billing
Itiltements) fo~ such 11ab11i ties. Example. of such liabiliti••
would include, but not b. lillllt.d to, llabiliti.. to&' wh1.ch
Rain~ured inatituted a cOverage inve8tlgatioD, O~ denied coverage
penc!ing fureher Cl.t:&11 O~ information 'With respect to
environmental, toxic tart, latent: d!seas., or asbestos related
cl.1~. CTbeso categories are not exclu.1va but ..rely by vay of
example aDd guide.)

c. This JtalDllu%'ance llhall 1101: cover any liability of the aeiZlSured
fO':1 (1) aAY tortious aat of tbe Reinsured, (2) any fzailure of
the Reinaured to carry out its contractual obligations under the
Insurance Policies/Reinsurance COD1:racbI in good faith; or (3)
any ~ct1ol1 of . the Re.1.naured in bac! faith. Coverage. for the
Rein:sured':r ~1abUity .for any act: or ondssion by the Reinsurer·
ADd/or the Claim. Adadaj.tr3tor, ~c~1ng OD the Rein8ured'a behalf
or as the R.1:a.sur.d·. agent pursuant to this :a.,iu8uranc:e Ihal1
aot be excluded. 1f.:Lth r_lIptIct to activities not iDVolving the
frawl o~ l)'lrposeful ton1oua conduct: of Cha R.in~U%'e4, this
Exclusion .ahall oDly operate upon • final d~t~DatioD that the
Reinsured va. guilty o~ the .tate4 Yrobgful conduct and then only
as ~espect8 d~ge. awarded directly ther.fo~.

D. "11I1s R.aiDs.UX'auca ahall Dol: cover any tax. wbather paid di%eatly
by the Jt.~.u=ed 01:' billed to the Ra1Ju:ured by or t!u:ough a
c:.clen~. Z'.gardJ.••• 0: whet:b.r ~h. tax 1. 4enolll1natecl •• aD inc:cnae
tax, excise tax, pram,. tax, su'q>lus line. tax or any other tax.
Not:'Wit:h.~:lDdin9' the foregoing, a tax applicable ~C) any expeu8 or
f.e for vhich Ra!naurer i. Uab1. under this R.e.inaurance slulll be
111cluded as Ulti..t.a Hec Lass and .hall not bca axcludcact
hereundek.

"RTICLB

~.
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~.:~alt~ ~'i.·2/jl/19".,f~. ~1cl1. C:bV.¥'~~' 1..~;~.p~siVj;..4~~'.'~.'''' ·iilD~%.Cd: ::l
'? .~ ··~'.::~~~I'~'VZ'$;'t..ti~.,.·l)·":~.:';:·fi.·Li!-f....~·· ·lWj·:1r.~'t41~·· ·~··~~.~~:S..':~li. .... ',1

~t'~_~Q"i.Unl~·.. '.'~~~."~"T".:::a~'~if~?iC~'~~:~ ttI:,·;tr:'~~:~11i~Iacll1:~Yii.t·~·tJ~j':·

11. WbeX'ever used in tb1a llei%1nrance, the terna ~i-,*d-.,I'

t!!-=~~i="!::t~u::r·:~t
eDdorseaMInta or riders thenco for which ReiD.urad illsural or
reiDaures Covered Ll&bilitie••

C.· Wherever used in thi. ReJ.nsurance, the terna rult1mate Net Lo•• ­
.ah411 mean the BUlDI payable by the Jteiuured ~. Covered
Lta))!l! ties on or after the affectivo b4ata .ave •• otberwi••
excluded uDder Article 3~ Ulti..~e H.~ to•••hall iaclude, huc is
not lild.tec:l. to, punitive (!aug.s, settle_at., judglfteDes,
a~bJ.t%'atioli .panel award8, clai. payments, Allocated Loss
Adjus tiH4t: Expen•••, Unallocated Lo... Adjuatmtuat:: Bxpena•• ,
AdMlnistrative cosea, expenses.and fee. for d.t.~ing coy.~~ge
~der any ID.u~ange PolicylleiDsuranca CODt~act, expense. to seek
any ~ecover1e., caualderation tor comMUtation., rainstat•••nt
];ureadusa payable to ae£ IUrW:'R, • ~eJ.Dllurer. 01:' R..~~ce:lld01\a!E' ••
aDd any other feeoS or .xpUUles ae allY DaCure or kind for which
the Reinsured i8 liable under any Insurance ~ol:lQy/RainDUX'aDCa
COntraat.

D. Wherever u:red ill this, Re:in~ance, the elr. -Allceacad LollS
Adjua~ment IXpcnac- ahall ..aD all court, arbitrac!on, ..dia~1o~
or other dispute resolutioD coats, attoxulya ~e•• , expenses, fees
aQ4 :lAter•• t aOC¥\lecl pl:'lor to o~ after any jUdgaent, al4rd,
&greeMeDt or c~r~.. (excluding Adelniatrative Coats) !Qcurred
in conn.ction with auy dafeDse, iDv••tigaeioa Q~ audit af,
res1.~aDc. to or D.gat1a~ioQa in ralat:ioQ to Covered Liabilities.
Expen~es wbich are nat ~locate4 Lo.. Adju5~t BxpeASe. .hall
be UD.l~ocated ~s.·Adju.t.eat axp.n••••

B. lIberevez:' useet in this .elnaurtUlClI, the te~ •MlIdDist%atlV. Ca. ts·
shall ~aD all ·~.t. aDd axpeDSe. (iDoluding aalarie. of
ollicial. aDd eq:alor-e. ot th8 R.iDsurer aDd/or Claizu
Ada1D.181:J:at.or) incurred by RlWllurer ed/or Cla11N1 M1dbi.trat:oz:',
1A coDDectiOD witb its Obligatlaa. •• described lA ~icl. l' of
this ReinAuJ:1Ulce 011 or alter the af:fect:.ive Date, but vbJeh .zoe
not aUoeated eo • specific 10.. 01:' to • 8lleelfia rn.urance
Policy/Reinaurance Cmll:ract:. Adalniatrative COac. ~ll be
included 1m Vlt1..ce Wec La•••

.. • Nbe'Z'ever \Ued !D. thi. l.e1JWUr-.Dce. the te2:"la -ODderlylDg Cla1"1·
.hall JlMJaJI .11 the IJ.~il1e11. aDd abl1ga~iol1.8 ot ..eiDsurecl
_ri.1Dg UDder u!y lJUIatraDQ. PoI.lcyJae1D.unnce Contract.

a. WheDevor u.ed ill this Re:i.u.-aranc:e. the Cera -XDlfur.d- .lIal1 ..all
an IDSUXed or C.cl.D~ UDder aD %D.u~c. Pa·llcY/ReiDaur~c.
CODt~ct, ADd tIM' te:rw -c:J..iaaDt- .~11 "All • persoll ••••rt:.J:D5r ..
ala!. against all Zzuaured for "bicb ~e Insurecl 01ai_ ooverag.
UDder aa·IDsuraoc. Pol!cy/.e1asuraDc~~'I'act.

hRTtCLR 5. SALnOES AND SUBROQA1'IOW ~ O't"KIR RECOVDIU

II: is hereby uzaderatooct &lid _greed. ~t the aeiD.INred aa_lgnll to
Rein.urar any rights ~itb respec~ to salvage,. ·.ubroga~lqD or reinaurance
re~ovaries which aa~ have accrulld to ••tn.ur.4 prior to th~ Iffective Dace

4
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in connection w1~ COVered Liabilities for so" long as this Re!Dsu~ance i.
in eftect. For 10 long al tbi. ReinsuraDce is in effect and thereafter ••
provided he:eiD, the Reinsurer .hal~ b. .ub~ogated to &11 ot the rigbt. of
ths 1t.iDsu~e·cI agalust au)' pez:.oD Q~ entity liable to the ae1J:uNrecl or
Insureds in respect of the Vlti1l\At. Vet Las. and Rein.urer sball be
enti tled to any lalvage or subrogation to which Reinsured would be
entitled. Tho a~iD.ured .pecif1c~lly assigns toKeiDSU%e~ all right. which
Relnsured b~. to collect subrQgatioD, salvage and all oehar amounts due
Reinsured. The Reinsurer 1. hereby authorized &lJc1 empowered to bri11g any
appropriate action to ento~ce such rights ih the na.c of the .e1~.ured to
~. extent ReiMuracl baa beeu granted saiel right. • 'fh. whole of any
receipca at Reinsurer UDder this Are1cle shall be credited for the 80le
benetit of the RelDsurer.

ARTICL2 ,. PJUiMrt)M

As the Gole con.ideratiaa for the ri;ht. and obligation. .et fQ~th in
thl. R-lnsuranc:e, R.~.ux.r agrees to accept aad ••in.ured DgT". t:apay a
tte.iDQUnnce Pread.u. of $4'0,000,000 (Four Hwulrad JJiDety Mll110n United
States Dollars, less Ultimate Hee Lo.. paid by Koinsur.d O~ O~ aftar the
Effective Date hut before September 21, 2000 plus 1Dtereat froaa tho
Effective Date through septe-ber 27, 2000 at the rate of tb~ee month u.s.
Treasury Securities .in effect:: at the close of tbe ~111&Deial marklc. OD
""-me 30, 2000. Oil the avenge da.1ly b.l~c. of Re.1zww:AJJce Pr.aiu. les.
-Ult!nat:e Het z.o•• hid. Preidu. ahall be payable by Doen B••tens Dayligbt
Time OD September 27, 2000. It: is UDder.toocS that aoee c:cawpououta o~

Oltiuate H.~ Loss used to coraput.. the &aJunt ot !UDd.e t:raDllt.zozoecl 011
Sept81nb.r 27, 2000 w111 aece••azJ.ly be .acluea. aDd th.~ a t:Z'Ue-vp to
~Qtual a~ts, with IDtez:es~, vi11 be completed DO later than Hove~~ 1,
2000. Pa;(1lleDt: ahall ))e ..de ill lnnedJ.ately availAblo U.8. fUDd. ••
follows. •

'1'0 National IDdellEl1ty compCy by wire uana~.r t:o.

wells J'arga BanlC Nebraska, W.A.
0auLb&, Nebraska
ABA '],0.00005.
For the accoUDt c£ )rational Ind• ...ut:y Company
Account No. 11500014'Z

"'Jt.TTCLB "1. NOVA'l"IOli

Subj Gce to th. approval of the x." 'York Departll8fte of" XDsurazu:e, the
aaiu.uxo4 .hall ha~. the o.pttOQ tQ ~ego~1at. a DOvatloD or raplacement of
till. Rein-urance at Dece-ber 31. ~OOl 01' aDy caleDdal' quarter eB411lg
thereafter. "!'be biD.urecl.hall provia ~tice of Ja .1eo~.loJS of ~1.
optiau to cbe Jl.~eE' DO 1••• tban fort:y-five (4S) days pr.1OZ' to the
dati i~ wi.h.. to bGYate Or replAce t~. ..iD8UrBDce p~Tlded har.uDder.
OpeD Aovat:10D OJ: Z'aplac:a.Dt, aDd follov1Dg exec:utdOD by ~. partl.. of
1l.~Daurar'. Novat1ClII, Xad.-dflcatloa &Del 11014 Ranl... ~e••eDt,
R.a.:lDCnlJ:er .haU. t~autlJ:' to· ~h. JIovatiDg'''Dlac:...ut: JleJA.ure2: 91.11 of
".U8'\l~8Af:. 1Teat,-, O~ .uda other· amowl~ u -.atua11y -Fe.eI, 1... all
Ultimaca w.~ ~. CLDalQdiDg all ~locate4 aDd ~]lQCated Loa. Adjuat.-a~
Expans.. aDd all Admibl..trative Coat_» paid by biD.unar undel:. eM.
RaiDGU%&nce. .
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For the PUrpOI. of ~.a~uring erosion of the Aggregate Limit, »aYM.n~a
by Reinsurers to or, on behalf of the Re1Dsu~e4 1n currencies other ~haD
u.s. dollA~' sh~ll be conv.~ed into U.s. dollar. at the r~te of exchange
connerc1ally 1n e!tcc:t: for large tra~ac:t1ona on the dati the original
payment i. mAdo by ~h. Reinsurer.

AR.'1'ICLB 9. ERRORS MD OMISSIONS

Any inadvertent error or ondssion en the pazot of the Reinsured or the
Reinsurer shall Dot relillVe the ather party ~.r.ta fJ:"ON lOy liability
whjch would have at~ach8d hereUDder, provided ~a~ sucb .r%Or or cm1.~ioD
11 r.cti~1ed as soon as po••1~le after discov=ry••ayment by the aeinsurer
does not con.t1tu~. a waiver ot any r!ghcB or %~d1e. 1e haa uDder thi.
Rainsur~nc:. to,rectify any inc:o~rect pa~nc or any p.ymen~ wb1ch i. found
no~ ~o be due. kapor~. ~~.ltted hy ODe party bereto to ch. othe~ do Qot
CODS tl tuca a waiver· ot any rights or rom.cUe. tbac the parcy ha. under
t:h.!. Reinsurallce to rectiJ:y any iucorreo1: zoeports'. X.vert:hel••• , aoth.i.J25J
contained .111 this Ar1:icle lb4ll1 be beld t:o oveZTicJ. tho ~.~ aM
co~itioDa of eh1. K.1~surance, and DO 11abi11~ .hall be imposed Oft any
party heJ:"e~o greater than would have attached had ~ch error or oaiaa1on
not occu~red.

ARTICL8 10. ACCESS TO RECORDS

A. Zy JteiD.lU'.zo. The RolllsurecJ shall .uJco availaJ:»l. ~or inapection,
aDd place at ehe dispo.al of KeiDsuxer at all reasonable t1~a.

all records of the aeiDaured rel4lciAg to thi. ReiD.uruee. The
R.~Qur.4 shall .1.0 make available ~or iDapectiCD and place at
the disposal of ReiDlur&r at all reasonable ti..., .11 recordl to
Yb!cb t~. Ke!Daured may have scc•••, by term8 o~ auy ~.1n.uraDC:.
agree.-anc OJ:" o~.r.fiGe. ae1n8w:"er .hal.1 bve &:he right: to oxalduo
and copy at: any l:e.soDable t:i". all .p.pa~Sr book., aceoull~a.
dOCUlDallt5, and o~bozo recorda of the "'~e4 and records to
'WbJ.cb the ae1naurecf ..y b~ve acee.a, re1atlD!I to cbe b1uIlnesG
eove~.d by thl. ~e~U%aDc•• xe i. agree4 ~a~ ••insurer', right
of acc... to reoords .ha11 .cont1Due as long aa either party
her.co haa a claim .gains~ the other ~!.lDg out of th1s
Rein.uranee.

B. .y the ••1a:I'U'eci. '1'1\8 ReiDalrrer shall lMke available foll:'
iDspectlba, and place aC the dispo••l o~ the aoluurecl al: all
r •••oJa.bl. tJ.... , .1.1 ~eoo~ of the R~~.I: Z'.l~t.lng to
Covered LiabJ.l1tle. UDder thi. zoa1Julu.nmce. Th. a.luurer '.hall
81.0 make available for ibspcctiou aDcl place ac the dispoaal of
the R.!u.u~e4 a~ 'all re.CODAbl. ~!..a &11 8uch'recorda to whicb
the ReiD.wureZ' ..y have .cee••, by t~ of aDY re.l.Daunu:lce
agree.m~ o~ otb.~i... ft. bb..uZ'ad -bAll have the right to
exalline IUId copy at u:ry .reucmahl. time all papera , boob.
aOCO\llltl, c:Ioe:u-nt., and other record. of the .eiJl..811reZ' relatiDg
to. the buah... covered by thi. aeln811ruc:e" ;mel aDY luurauc.
POUc::y/1le1UuzoaDC8 CQlltraec in the po••e ••1an of R.iDaure~. It J..
agJ:••et that the ReJJusuredI. right: of ace... to record. .ball
cout1.nue •• 10Dg •• .ith.~ party Jlel"et:o bae a claJ.. agaia.t tbe
ather a:c.!.lng out ot chia Re1Junlruc:e.

. ".
. AJlTICLB 11. ERTIU AGUIMDT·

The partie. hereeo agree tb~c t:his ReiDsur.~e. i. DOC cancelable or
voidable, exc.p~ •• .ac fOl"cb in the NovaeioD provia1oa. Tbl. R.~~aDC.
is the entiJ:". agre..eac be~w.en the ae1nsu~e~ and ~he a.~DSU~.4 aDd .~ll

6
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not be auhjoct to, or modified by, any p~ior representations or
agreelllonta, written or oral, except. as; oeherwise expressly !ndic~t.•d
herein. Reinsurer agrees tha~ this ReiD~uranc. shall not be subject eo any
clailll5 bro\lght by it wacsoever ari.sing O\lt ot any .11ege4 at.ate.ntl,
representations, disclosures or Don-disclo8U~a. by, O~ OD behalf of, the
Reinsured. No liabili~ shall a~tach to tbe Reinaured in tb1. regard ~ave
in the event ot! R.eia8ured' a proven deliber_te ndsrepre••ntatian or Jlon­
cUsclosu%e.

The tarma of this Rein8urance Iball not be waived, modi~i.d or changed
exc.pt by written amendment executed by a dUly autborJ~ed officer of the
Reinaurer aAd the ReiDDuJ:ecl. No allel1d1Dent to the IJuJuranca
Policies/~e!nsuraDce Ccntrac~s afte~ the Bffective Date .hall enlarge Or
altlr tbe obligations or l1abilities ot the pa~t1.. hereUDde~ ualess the
p~~t1e~ have cou••ntad in W%iting to such ameDdmeDt. This Reiu8uraace may
~ot be assigned by aein.urad or Roinsurer ~~ouc the cons.nc of the other
party horeto. ID tbe event thae any p~avi.loJi ot th!a a.in~ur&Dce 1. touDd
to b. 1~lid, voidable, void or otherwise uaeDtorceahle, theiDtention of­
thct parties is tb.a~ ,eh. remalaing provia1ons shall b. I'etonaed :so ••' to
c.~ry out theix mu(ual intentions.

AR'1'ICLB 12. DlSOLVBNCY OP Tlm RSINSURED

Ii'.

. .. ' . ~.:~..:I-~; ..:~._li.I~1f.:~~./.~~i~"··~'fI~-~~.'J.~.t.._.':.~··J.~JlJr,E.l:v..~.:(tl1tltAe.·..... ~.~.•..··/U....l\jtflCs:- I.-' '.,.' . i~.!.;$·~:t{'itf:~..i.~ ...,.:",..-~.t;;:'.' . .,,:~. . .r-As .' ' .. '.... o::*aQ?;·Ii•.-iA·.:-- ':'~i'
'" ·ft~':1~;·~:;&~··"_;' ·.f:"i{·tti~1.1Jii ..~~.::.:~ ~.ce· :¥t...r.··:'::·~·~~i-~,: :,,~a.io,;Mif~·'·f;":.'. ., ....··IffS~\"t.·· ,. ,t.o;.. .'.,' "':':4~~~" ••baued :~·~~ii.;;rtiiRii~-·rth;":':tirti-=<:TI.f

. . ;J«:- It; ." ".~«:~~~~~t. i··' . '. ,.' ....... ...... .. ' ..
,. •• ,. • • t .... llt.':............... t: r

ID tbe 8V1IDt; of ehe lu.alvoacy of tho Xein~ec1 , this r~iDSU'aDce
shall be payable dJ.rectly ~o the company or to !e. liqW.da.to~, roceJ...,.r,
CCI1:1ervator or statutol:Y ,aUcces.o~ l.-diately upon demand, vith
recsonable pravlaJ.OD for verUicac!OD, OD tbe ))as1. of the' liahl11ty of
tb. ita.olveat COlapaay without diadnut:1oD because of the 1D.aolvency of the
company or becilu.. t:h. liquidator, receJ.vu. COIl8e%Vator CJr acatutoxy
aucceasor of ~ co~~ ha. faile4 to pay all or a forCiOD of aDY clai••
xt: is ag1:e.d. bovever. thaI:' U\. liqulc1acor, rece VeX', couervator or
statutory succe••or. at the c:awapany .hall give written DoC1ce to tho
Reinsurer of the peDde.Dcy ol • claim again.t the cCtftpaD)" iDd:1~t~ t:ha
policy or bond rein.ured whicb ela!. would luvolva a poaaible liabIlIty OD
the pare of the Re11l8urer vithiA a reasoDable tilDe after well clahl i.
filed in tbe c:on••rvat10D or llqu1d~tloA proceeding or :lJa tho
receivership, and that durlDg tho peDdenc;y of luch olai_, the ae1n.ure~
-Y' iuvest1gate Il'Ucb elai. aDd iD~~.e at J~. O"ID .xpea8e, 1. t:be
proc81:d1ng where such cla1. ia to be adjWUcated" allY defeJUle or deteMes
that it INky dee.. available to the COIIIPany or it. liqu:1dat.or" r-eelver,
conlervator or atatut:~ .ucceasor. 'the 6Xpen••.~hu. !DCUZTe4 by the
Reinaure,r .ball be c:luargeable, .ubject ~o the aPDJ."O'Yal of tbe CCNZ"t,
agaln.at the cCftlPaay .. pa~t of the exp8D8e af ~l1ServatlOJl oZ' liqulcJatloll
to the cxeent o~ a p~ ~ata share of the baQef1t which may aecrue to the
COIIIp&DY 801aly •• a J:esult of the defense W1dertue. by the Jleillsurer. .

xt: ia ~tb.r UDder.tood aDd agreed t~t, in the evaac ot .the
iDaolveney of tbe aeiDalured, the re.1A.suraDce UD~ thi. COatraat lhall be
payable dlractly by ~e "insurer to the CQIIP~ or: Co it. Uquidator,
receive:: or atatutory succe••or, except: as provided by a.CUOD 41-1.(.t 01 .
t:hr NQlr York ~c:. Lawen:· exc:epe (1)· wtrozo. the ltelull~lJ:' vitJl ~e
consent of tbe direct: iDaureci or 1zasurlcls ball a.ln~d such· pollcy~·~
obligation. 'of the company as dir.c~ obllg&t!~ or tb. aein3urer to t~
payees UDde~ sueb polici•• and in .Ub.~!~tion tor the obligations ~f_~,.
campany to ~tlcb pay.... ..

.:!~e .
~ : I :.1· . -.•

7 ~ •.
:-, ,.. .. .

-- .. ,
:- ..

eo

. :
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ART1:CLB 13. NO RSINSTAnMENTS

The ReU1au~ed shall havtl no X'1gh~ to reinatate coverage under this
Reln.llUx-ance upon exhaustion of the Aggregate L1Jft1c or fer any other
rea ROri.

ARTICLE 14. RlGaTS' OJ' nitRO PUTIES

Nothing in ~. Reinsurance, express or implied, is intended, or shall
be construed to conter upon Dr give tD any person, firaa or co~rat:ioll.
(ocher ~ba~ tho parties hereto and their permieted as.ign8 or succ.ssor~)
.~y righca or re~ea UDder or by reason of this Rein.uranc••

AR'l'ICLB lS. NOTICES

All notices to another party h.~.to shall be in writing a~d .ent by
te1ecopier, or by certif1ed~ail, return receipt requ••ted, and addreR.ed
to ~he party to whom .ddressed, as follows.

)lational IJidelllDity Company
100 rirst Sta.ford Place·
Stollto1:c1, CoDDecticut 0"02
AtQI QeDeral coun••l
Telecopy.~ C~03) 363-5221'

FrOIltla1: %naurance Canp&DY'
195 Lake toui.e Marie 10aa
iOCk till, BY 13775
Attn. Preaidant - T=lecopyl (45) ", 1'00

ADy party hereto raay chaDge t~e roragoing a44r... or f'acaiadle number
OD thirty (30) days Do~ice to the other partie.. Notice .hall b. deenled
effect1voc

1. if cOCIIIlunica.ted by telecopier at the t:1N ot traDslld••ioll. aneS,
for tho purpose of pra~iD9 such traaaai••1ou i~ shall be
~flcient to prove that the facalmle traJUlld••1oQ waa IlIAd. to
the number DOti£ied by the parcy 1n ~••tioa fo~ tbL. purpose aDd
tbat: a tnu.i.a:l.oll zoepo:c't W38 recelva" fZ"c. the _chine frCM
"h1a~ the taC8iadle w._ ..nc which 1Ddicat.. tbat the raestail..
vas ••bC· in 11:8 entirety to the ~ac:ailDil. nUlllber 01: the
raalp18at. •

2. if SeDt by certified ..11 at. the expiratioa ot seyenty-~ (12)
hour. after the envelope COQtlU~g the .a... lila. dellvore4 int.o
t:ba culto4y .of the U¥dted Itate. po:stal autborltlos, eel ahall be
effective notritJutalUi1ng that: it lIUly be ad.:ldel!ve~ecl or returned
UDda11vered.· .

AR'rICLlI 16. RBIRS'tJ'RDJI RJ:G'JJ"r TO ASSOCIATB

Xu cObDe~!OQ .ith thi. .einsurance, ~h. a.1D.ure4 h.. entered Lato
a Cl.tm. 1dn i ni acratloa ~ecmeDt ~tb Bat!oaal L1&bi11ty ••ir. XDauzoanca
CCIInpauy (~!a. ClaJ... AdIa1JL1.tZ'atoE'). JIotvitb.t:and.!zag Ch.~ .~~."'Dt:, the
RelD.ur.~ herWUDder .ha11 b. eAe!~1.4.at 1~. awn ~.D.. to •••oclat. ~

. tlie JaaD4111lg of aJif cIa1... , • vhether di·r.a~ or reiD.!lUJ:'aDce· and
cc..utatiDDS, both iJlwarda or. outwards, in connection wi~h the !nisin•••
covered hereunder.

I
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Article 1.". C!JU'NG2 IN ADMmISTATIVe PUCTICES OR COR.PORATE STRUC'1'tJRB

~e ~ein~ured ahall noe voluntarily unde~go or make any chango in its
ad~in1.trat1v. practicel, corporate .truet~c, o~ domicile without the
prior vri~ten consent of the Re1nsurDr. which .hall DO~ be unreasonably
withheld. This p~ov1s1oQ ahall Dot ba con.~ru.~ co :es~rict Reinsured
f~~ impleMeDt1~g Dew internal procedure. or prDtocol~ ~ the Do~al

CQurse of 1ts bU81ncDs.

Article 18. ARBITRATIOll

~hls Clause ahal1 fo~ & separate Agreement b.~~.en the RaiD~ured and
the Ro~nsur.r from the .aiA Contract (the t.~ and condicions of whi~h
are mare fully expre••ed hereinto!ore) •

All matter. In difference between the Reinsured aDd· the ~elnsurQr
(hereluafcer referred ~o a8 ~tbe partie.-) in r.la~loD to thl.
X'e!aGuraJico, 111Clud111g ltD formation azul validity, a.pd wb.th.J:' arising
during or uter the period of thi. zo"elJlaurilU1clI, ahall be referred t.o an
~bitratioD TribunAl in the m~DDer hereinafter set out.

Unl••• the parties agree upoa a single ~b1trator within thirty days
of one receiving I written request from the other 4enand1ng Arbicration,
the Clainant (the party ~equestiDg Arbicration) .hall appoint hi.
Arbitrator aad give vrittlD ~ot1ce thereof co ~. Ro~ond.nt. Wi~n
thirty daya oC receiving .uch no~lce the RespondeAt .~.11 appoiat hi.
~bi~rato~ and glve v~itteA notice tbereof to the. Claimant, failing ~hich
the cl.aimant lDay noaainat. an Arbitrator on I).balf of the Res.,ondeut.

Should the ArbJ.trato-rs fail. to agr•• , they ahul ;appoint by wnll:ual
agre~ent oAlYI aA vmpira to whom the aatter in difference shall bo"
referred.

tJnle•• the partie. othe~ise ag1:'., the Arbitration TJ:'ibunal shall
coasist. of person. e~loyed or engaged 1n • senior po_tt1oD ~ Insurance
or Reinsur~co UD4e~tiJlg or claims.

The Arh!tr~tloD ~al ahall have power to fix all procedDral ruleD
for ~e holding of the Arbitration includ1~g discretionary power to ~e
orders &:1 to allY ...ttars which it: IMy cC1UIic1.r proper in che c:ircUllUltaaces
of t:be ca.e with regard to pleadings, cU.SCOVlry, inspecciol1 of doawne~t.,
exalUnation af ritnes:ses aDd any atbezo .att.r whatsoever relating t:o the
oonduct of ~ba Arbi~ratlOD and' may x.~.1ve aDd act upon luch evidence
Vb.Char oral ~ ~1tt.G 1~1c~ly admiaa1bl. O~ Aot al It shall in 1t.
di.cre~ioD tb~ ~it.

Ul costs of the AxbitratioQ .hall b. 111. the dl.c:retloll o~ the
Arb! tratioa TribuDal who DIal' direct to aod by wboal and in wbat: maDDer they
ahall be paid.

The ••at of th."Arb1c~ae1oD_Iball be 1D the di.cretioD oC the
A.1:bltnt10q Tribunal who lay direct to and by whom and 111. wut unner they
Dball ba paid. .

na ••a~ of ~. Arbl~raciol\ Iball b. in ••" Yon, 11.Y• aDd tb.
~bl~rationTx:ibuaal _bll apply the lawa cd Sew Yo~k &JI ch. p:oper law of
thi~ aeiaauc&Dca.

The ,ArbitratiOll Tribunal may DDt award e:JtelllC'lary, punitive. 1N1elpl.
or other cla...go. of ••1ail·a.r n.t:.u~G.

The award of the Ar):)lt~a.~ioQ Tribunal sball ba b wr1ting and biDding
UpOD the parti•• vbo eQVeDaDt to c~ O\1t tb~ aa..a. Xf .1c!uu: oftb. •,
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parties abauld fail to carry out any award' the' other may apply for it.
enlorcelltmt to • court of compet.ent jurisdiction in aay territory 1h wbich
the party 1D default i. do-tc!led O~ has aaGets or cArri•• OA bu.1nes~.

IH~ NRERBQP. the partie. hereto have cau••d thi. Agreement to
be executed in duplica~. by tbeir duly authorized representatives

I

by Hatloa.~ Indemnity Company

~---

10
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ENDO~EMENT NO.1

10 the

AGGREGATE REINSURANCE AGREEMENT

between

FRONTIER INSURANCE COMPAHf.
Reck HJI. New York

and

NATJONAL INDEMNITY OOMPANY.
Omaha. Nebraska

..

,. .

Page 1
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.etween

PROHTIE1l INSURANCB COMPJUl'(,

R.OCX HILL, Jf. Y•

and

NAT.IOHAL :cNDBMHITY COMPANY',

OMAHA, NlmRASD

CONROEN1\~l

.. .
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Wl-iEREAS. the Frontier Insurance Company (the -Reinsured") and National
Indemnity Company (the "Relnsurer1 have entered Into an Aggregate Reinsurance
Agreement sffectJve July 1f 2000 (the "Reinsurance Agreemenr'). concerning "Covered
Uabiltfes- as defined in tne Reinsurance Agreement iWslng from AccIdent Years 1999 and
prIor (such rtabtlltle$ as are covered i1 the AsJnsurancs Agreement beIng referred to
herein as the ·Covered Business'? .

~

WHEREAs. In connection with the mutual agreement of the Reinsured and
Reinsurer to "ftcftM:~~~ A~e~~~V~" W'·ijifjeet ·:6t·1hi~~i.:am"
~bUS~i:Jf:ft~ ..P~:ltitiait.c:e':compq·rF~t-P'aemd')i if"'t;sld1~ry.cf/
~1t\SiJi1id; ....-:.{ .

WHEREAS, the ReJnst,xeds and the Reinsurer have agreed to Include YJfthIn the
Relrisui'ance Agreement.IEIIiMiI."elt_:~·~'MitMn~~
'~"·!!S"r~··~~:M'~.~~~-;NA"i~~~
":i!~""iJJUPs ..)Mi4X~"'~:W!Y!JD.~":Qf"i.~:1ilII -

wHEReAs. as a result of the foregoJng~the Reinsured at\d Reinsurer have mutually
agreed to clarify In this Endorsement that the Rh1sUred aha! continue to receive the fuM
benefit of its exIsting reinsurance coverage such that tha Reinsurer shal continue to b8_
responsible. for the net losses paid by the ReInSured:

NOW. THEREFORE. the Reinsu"ed and Reinsurer agree 10 modi'" and amend the
Reinsurance Agreement as folloYJs: .

1. With effect fram October 1. 2000, the ItRelnsur$d" Is amended to lndude
. FrontIer Padflc::. AD references to Retnsured throughclJt the Reinsurance Agreement are
understood to be to both Frcntier Insurance Company and Frontier Padfto.

2. The Reinsurance Agreement. Article 2, Indemnity. 18 hereby del&ted and·
replaced with the following:

Reinsurer, ttvough.~. Cfilfn-.. Admlnlstralor or clractfy. , ltflYat
....~~L_H··_·fi8...~~;_··irtt _ ..·.~.,·

• .$li.I:~:$.""JCt"'itt UNDER NO CIRCUMSTANCES W1LL ntl!
REINSURER BE UASLE FOR MORE THAN u.s. '858.154.,27& IN THE
AGGREGATE INCWSMi OFALL EXPENSES AND COSTS BY RI!ASON
OF ENTERING INTO THIS REJNSURANCS. 'n applying AltIcfe 2. III
U1tfrnata Net Losa arising CUI of this ReInsurance shal be Includcad In
d8termlring the 1Ime of exhaustion d the Aggregate Lknil A single
Aggregate UmI shaI apply to ttU Reinsurance•

. Subject to the fOregoing. lis.understood and agreed that the avalable hit
fot each Reln8U'8d shall.be further Dmlted as fcIows: ••i(ll'....Q't,~~

Peg. 2
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tlYeugh date of receipt ofP8Yment by Reinsurer at the
rate et 3 month U.s. Treasuy SecurltlH In effect as 01
June 30. 2000, less any.ama. paid 1n resp6et of~
business from J~ 1, 2000 through data of receipt of
payment by Rmsu'er. pUs premium earned aftet
Septembet 30. 2000 en aI benda (net of mdemal
acqufsltion cost$), which shaI be In add"JUon 10 the
premium referenced above and paid to 11\8 Reinsurer
as earned, on • quarterly basis.' ,

Fa" frontier
paciffc: ,the am of 18.089.799. payable as of 'October 1,'2000.

together with Interest tfwteon from Oc;tgbet 1t 2000
bough dat8 t:A recetpt d payment by Aernsurer at the
rate of 3 month U.s. Treasuy Securities In effect as of
September 30, 2DOO. lea eny sums paid In respect of
such business fram october 1, 2000 through date of
receipt of payment by Reinsu'er, pkJs pt'ernlt.m earned
after September 30, 2000 on aI bonds (net at external
acquisftlon costs). which 8haI be In addIUan to Ih8
premIUm referenced above and paid to tna Reinsurer
as earned. en a quarterty basIL

It Isunda$tuod·and agreed that, as premlt.m earned after september 30,
2000 (net of external acquisition e:cets) Is paid to eelnsurer each quarter
pt0spectfv81y as set· fOIth above, 1M Agreement shaD be endorsed to
Increase the fleinsurers aggregate ImIt of &abI\y sst forth In paragraph 2
above.. 'and the respective subImJts fer each Frond..and Frontier Padflo as
appOcable fer each ccmpany, en a ~ar-fat-dolar basil for each dollar of
gamed premkm (net ofexternal aeepSiUOI'I costs) adUBIIy pard to ReInSUrer
In such quarter.

~. With effect from the Effective 081- 01 the ReInsurance Agreement, MIele 4.
DetInitfans••edIon C. Is hereby deleted and reptac:ed wfth the following:

YJh8r8vet used In this A8h1ul'8l1C8. 1h. term -uarmate Nee LOSS- shaI mean
hi net~ of the Reinsured 0&. the IiBbIIty of 1M fWnsured leu aI
R~Rec:cverables) In I'8!JjJect 01 Covered Uabllf8S paid on or after
the Electiv8 Date, save as othefwfse excluded unci..MIele 3. Utknate Net
Loa shaI 1ndUde. ~ Is not Imbd to. punllYe darnag., seUfemenbl"
)uc:fgrnentS. .-bIIlatlon panel awards, ctUn paymenb,. AIOCated l..oe8
AcfIJstment Expens8S. UnaIocal8d Loa~ Expenses.
AdrnInIs1raIfye Costs, expens.. and'fees for deter.. ilntlQ CQY8rag& under
any Insurance Pollc;ylRelnsLnnC8 Contract. and 8ITY ather fees or eXpenses

Page 4
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for which the Reinsured Is labia rn respect of its n~n obligations for Covered
UabiWe$.

G. Wdh effect from the Effectfve Dare of the aeinsurance Agreement. a new
subsection H is added to.~. 4. g8firjtfqOl, as folews:

.'
WhQrever used in this Rernannce. the term E 311~:JJ~~.:; ...{
·~,·I'I'HlIII~;,*,~1W~:·.:.ti.... :·.ltIIaJ'«.' ,.~-. '..'.t~',,~wad-,~m aD"
~f ..U:1!!!;!l\!.'.t' ..~~.:A-~..a..~.:.;J'\o~..'•..•.... "'.. ,'-",.",;. ~"'~.~.• '~".' ~',~~.~~~ 'JII!..... ~.::!'..W ••.. ~ ... '
m~t ..~~.'·~~~NthW '. BMI' ~\"A -Deahl
:;:v=~~~U~~:rc the E '.:. ',~n~~';;C8~,
place reladng to the buslnesa from which any and aI Covered UablJtfes
atlss as of th8 Effectfve Date). 1he Relnaurance AecoverabIea ~haI be
deemed ccUected as and when 1118 Relr11swed makH any payment on the .
Covered UabJr.aeswhlchwculd~.1heappIcabie r.Jnauranc. cawrage,

:, and the Rei1surer hereunder shaI belable crit for that pcx1Ion of the Joss.
AIocated Loss Adjustment· &pens.. at U1eIIocated Loss Ad)u8tlnent

~~~~'"
'.; '.~. "'~.I~.~:"ai·" ~!i?h~~~"~'~' .. ~, C • 'J '. ·• ..~.Midlir·.. ". ~Iltl':.il-. ,,~" 4 •" . tT~If.;~UF:ur.,":; ~. ," ~I'" ..g\K'..... IU.'l'!y
~. . .... '-" '.' . .,. , , ~"'ithe refusal' to pay of anY~,.,
ar the compromise or ccrrmutatlcn 0'any~ caverage ~plcabhl
to the Covered UabiltJes. It Is lhe~ Jntendon Of. the par1f_ herlltO
that the Reinsured shall not assign or tum 0Iet to the AeInsu'et any
reinsurance to which it Is entitled In connactfon with lhe cav.ed Uabllltlea,
and that the RernSuer sheI net partldpate In the proceeds 01 any actual
reinsurance recaverles recouped by the Refnsured fn connedlon with the
Covered Uabiltf.... .

.
7. With effect from th. ElfeaJve Date of the Aelneuranca AQrMment. At1fde 5,

§alyages. SUbrogation and Qttler Becov!I1es. Is deleted and replaced with
the toaowilg:

The Relnsu'et 8haJI be subrogated. as respects' any Ultimate Net Lass for
which the Reinsurer shall actudV pay or beeomea lable to pay, bUt only to
the Dtent of the amoUnc of payment by. Of'the amcunt of labiity of. the
Reinsurer. to aI t:fghts or the Reinsured agatr.t 8I'tf person ct other entIy'
who may t.1egaGy responsible'" damages fer aid UltImate Net Loss. The
R......ed henby agrees fa enforce such rights. In ttw .vent the Re......dshe. fail or neglect to do so, the Relnstnt Is hereby authcrized and
empo.vered to bring ant approprfat8 adfon In the name of the Refnsured
or h the name of a realnsured or rn.ured under a rehuance c:ontract or
Insurance poley reln&unKf heteln to enforce such rights. It ..~IV
under8tood that this Article 5 does not apptv to any reinsurance~
of the R.rnsured. '. .

Page 5
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In determining1he amount of recovee1es, salvag- 01 r.lmburaemBnts, there
shall tim be deducted from any amourt r8CCVered the expenaes Incurred
In effecting the recovery (excludft1g salaries and expenses 01 offtcers and
empfoyees of the Reinsured).

All sahfages. re~eries or r'elrnbt.nement8. after deduction of aD expenses
allowed as set fonh above, recovered and received subsequent to an
Uldmale Net,Less refmbursement by Refnsll'et~r1h1s Contract shal be
appDed as If recovered and rece~ prIct to tM aforesaid 8etdement and
aJI necessaJy adjuStments sha. be made by the parties herBtD; pravfded
that nothing in. this ArtJcIe :shaI be constrUed to mean' that UldrnatB Net
lC$$8S unde.. this Contract are not r8COYerabie' untI ;US salvage, recovery
and reimbursement ha been delermfned.

8. In consIderatfon of the amendmenlS set forth ~ paragraphs S. 8 and 7 of
this Endorsement No.1. FronUer Insurance Company shall pay to the
R&msurer an Additional PremJum In1h8 amountof$8.687.000 (United States
Dollars 8bc milRon six hundred rmety-swen thcusand). Such Additional'
Premium shall be payable as of Jufy 1. 2000. and ahaI acetU8 Interest at
V\8 rate of 3 month U.S. T.....ury securttres In effect .. d June 30. 2000.
payment 01 such AdcltlonaJ PremLm shall be msde In accordance With
parag~ph 9 below.

9. The Reinsurer shal be paid aft SUfTl8 due~ this Endcra.ment No. 1
and specified In paragraphs 3, 4 and 8 above In Immediately available U.S.
funds by Wire transfer no later than January 6y 2001 to the foIowfng
instructions: '

Wells FergD Bank Nebraska. N.A.
Omaha. Nebraska
ABA #1 040CJ00e8
for the acca'" of Natlonallndemnlly Ccmpany
Account No. 115OD01482

10. . AI other tenn8 and ccndItiorlII or the Relrwuranc;;e ~.ement remain
WlChanged to the extent nat incansiste~wiIh 1he foregOIng.

11. Thfs Endorsement ceinsututes • valet end tnIoreeable amendmentcf the
ReInsurance Agreement as prOYfded for n ArtJde 11.

Pagel
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BEFORE THE INSURANCE COMMisSIONER
OF THE STATE OF UTAH

COMPLAINANT:

UTAH.~SURANCE DEPARTMENT

RESPONDENT:

FRONTJER INSURANCE COMPANY
195 I...a.b Louis MArie Road
Rock Hill, NY 12715

Utah Orprtizauoft ID No. 1802

NOTlaor INfORMAL
A.DJUDICATIVE PROCEEDING

- ANDORDER

REVOCAtiON or CEKnflCATE
OF AtlTBORJTY

DOCKET No.. 2oo1-174-a

~ Ocah InsuraQCe Departmenthas commenced Ibis inConnalldjudicauve proceeding

punuanr to Utah Code t\nI1otaccd (U.C.A.). Sections 31 A,·1-201 and 63-46b-1 and tllIh

Adminisb'alive Code (U.A.C.), Rule RS90- [60. Based upon infonnadoD contaiilcd in agency. . .
fues Of known to the ConunissioDU, the Commi&&ioner makes the (olio_in&:

[INPINGS 0' fACT

1. The Respondeat is an insurer uomic:iled in New Yoct~ ;uthoriud to do busill~ in

the Slate ofUtaht Ut2b OrpDiwion JD No. 1802.

2. Respondent was placed in.rehabilitation in;r& ~te ofdomicile on Oc:tDber 10, 2001.

3. Respondent doa nOI meet the risk based c;pJtal ~quJremenc& to do an wURIlI:e

business in tbe State or Utah.

Having catered his Fiown,s of Fact-.tIIe Commissioner now eIleers his:

~QNCLUSIONS OF LAW

I. Grounds Clast for dcllnquellcy proceedinls under Chaplet 27 of the Utah Jnsuran"

I .....SlHI8JT.

'.'.:(..

Nov. 1. 1: UPll Print Time Nov. 1. 1: 16?\\
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Code ifRespondent 'Vierc a domestic ;q$urer.

•.... ~::·~~·~~~·~·.,.~b. 5t 66" .. P. 23/'28~':::' .-
'el UU.I

2. Respondent's Cutific:ate of Authority should be revoked pursuant to U.C.A. § 31A-

Based upon rhe foregoing findings of Fact and ConcJusIons of Law. the Conunissionef .

now enters the fo1Jowing:

ORDER

JT IS HEREBY ORDERED:

I. Rcspolldcnt"s Cenifl~e ofAuthority in the SWe: of ULih is revoked fonh""irh.

2. ResPOlldeuE U. still subject to Il!gulation by the l!cahDe~Qt ofIn$W'a.QQ: undl a

releas~ of I'Cg'oIlation is obtained pursuant to the requir~uof the UWlwunnce Code.

3. This Oretec 'ball bec:omc final fifteen (tS) days at. the date of mailing unless a

'Nrittca request for a~gi.~ receive4 fiom the Rcspondcdt in the otrlCCS or me 4C'~ent

prior. to chat date. A "written request for a bearing shaU be signed by the peaon makin, me

request and shall $lIte the basis fot dlc: celiet requested.

NOTIfICATION

Ifyou te4uc.s~ a hearing regatding~ lIlatletI the department will be n!prese4t.e4 by M.

Oale Lemmon. Ealorcemenc Counsel. 5141to Office BUll<linc. Room 3J 10, S~t Lake arYl Utah

841 t4. Telephone Number (101) $38-3800. U· you do not request 0. hcatinC. you 111ay seC

agency review of rhis Orderby filin, a ""ri<ten pecilion With thed~nt within 30 days ot me

date the Otde! becomes fmal. However, age.ftC) review of an order that becomes tin31 \lfithO\1t a

heating will be limited to revic:w o( the rcccrcl and QOI an eVidandary hwin,. Failure to rcquesr

a hearing or (0 seek agency re-wicw will he eOD.'idered a faJlule to exhaust adminiSlt~tive

Received Time Nov. 1. 1: 14PK Print Time
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cemedies tlnd ~iU preclude any further admini"ttative or jUdicial review or appeal on this maner.

,,+-rt OdT.k".DATED THIS daYof .2001.

MERW~ U. STEWART
INSURANCE COMMISSIONER

~~4id-'MAiBiN!W>.EIq:~
Adminutalive Law lad.
Utah Insurance Dcpanmcnl
Stale Office Buildina.. Room 3110
Sail Ub Cicy, Utah 84114
TclepboQC (80l) 538-3100
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*** STATUTES CURRENT THROUGH THE 2001 SUPPLEMENT
*** (2001 FIRST SPECIAL SESSION) ***

TITLE 31A. INSURANCE CODE

***

CHAPTER 27. INSURERS REHABILITATION AND LIQUIDATION

PART 1. GENERAL PROVISIONS

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

Utah Code Ann. § 31A-27-101 (2001)

§ 31A-27-101. Scope, purpose, and construction

(1) The proceedings authorized by this chapter may be applied to:

(a) all insurers and reinsurers who are doing, or have done, an insurance
business in this state, and against whom claims arising from that business may exist
now or in the future;

(b) all insurers who give the appearance of or claim they do an insurance
business in this state;

(c) all insurers who have insureds resident in this state; and

(d) all other persons organized or in the process of organizing to do an
insurance business as an insurer in this state.

(2) The purpose of this chapter is the protection of the interests of insureds,
creditors, and the public generally, with minimum interference with the normal
prerogatives of owners, through:

(a) early detection of any potentially dangerous condition in an insurer, and
prompt application of appropriate corrective measures;

(b) improved methods for rehabilitating insurers, by enlisting the advice and
management expertise of the insurance industry;

(c) enhanced efficiency and economy of liquidation, through clarification and
specification of the law, to minimize legal uncertainty and litigation;

(d) equitable apportionment of any unavoidable loss;

(e) lessening the problems of interstate rehabilitation and liquidation by
facilitating cooperation between states in the liquidation process, and by extending
the scope of personal jurisdiction over debtors of the insurer outside this state;
and

(f) regulation of the insurance business by law relating to delinquency
procedures and by substantive rules on the entire insurance business.

.... ,....
I .. ;

';'1V.',



• •
(3) This chapter shall be liberally construed to effect the purpose stated in

Subsection (2). It does not limit the powers granted the commissioner by other
provisions of law.

HISTORY: C. 1953, 31A-27-101, enacted by L. 1985, ch. 242, § 32; 1986, ch. 204, §
221.

NOTES TO DECISIONS

ANALYSIS
Final judgment rule.
Cited.

FINAL JUDGMENT RULE.
The Legislature did not intend that orders approving the sale of an asset be

excepted from the rule that only final orders and judgments are appealable. Golfland
Entertainment Ctrs. Inc. v. Utah Ins. Cornm'r, 930 P.2d 276 (Utah Ct. App·. 1996).

CITED in Davister Corp. v. United Republic Life Ins. Co., 152 F.3d 1277 (10th Cir.
1998) .

COLLATERAL REFERENCES

C.J.S. --44 C.J.S. Insurance § 127 et seq.

A. L. R. --Validity, construction, and effect of statute establishing compensation for
claims not paid because of insurer's insolvency, 30 A.L.R.4th 1110.

Validity, construction, and application of Uniform Insurers Liquidation Act, 44
A.L.R.5th 683.
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Section 740l.
7402.
7403.

7404.
7405.
7406.

7407.

7408.
7409.

7410.

741l.

7412.

7413.

7414.
7415.
7416.
7417.
7418.
7419.
7420.
742l.
7422.
7423.
7424.
7425.
7427.
7428.
7429.
7430.

7431.

7432.

7433.
7434.
7435.
"74~*,

ARTICLE 74
REHABILITATION, LIQUIDATION, CONSERVATION

AND DISSOLUTION OF INSURERS
Application of article; definitions.
Grounds for rehabilitation of domestic insurer.
Order of rehabilitation; advances from property/casualty

insurance security fund; termination.
Grounds for liquidation.
Order of liquidation; rights and liabilities.
Grounds for conservation of assets of foreign or alien

insurer.
Order of' conservation or ancillary liquidation of a

foreign or alien insurer.
Uniform insurers liquidation act; title; definitions.
Conduct of delinquency proceedings against insurers. domi­

ciled in this state.
Conduct of delinquency proceedings against insurers not

domiciled in this s~ate. .
Filing and proving of claims of non-residents against

delinquent insurers domiciled in this state.
Filing and proving of claims of residents against delin­

quent insurers domiciled in reciprocal states.
Priority of preferred claims, special deposit claims and

secured claims.
Attachment and garnishment of assets.
Uniformity of interpretation.
Grounds for dissolution of domestic insurer.
Commencement of a proceeding.
Service of order to show cause.
Injunctions.
Annual report.
Removal of proceedings.
Appointment of deputies; employment of assistants.
Exemption from filing fees.
Deposit of monies collected; preference.
Voidable transfers.
Offsets.
Dis·position of assets and compromise of claims.
Borrowing on the pledge of assets.
Levy of assessments; determination of liability of

members.
Determination of liability of members for other indebt­

edness.
Adjudic~tion of insolvency of insurer; time to file

claims.
Proof and allowance of claims.
Distribution of assets.
Distribution for life insurers-.
,....l.::l;mq-m.::lrf~ l"'\nl ;,..;~q!_ ql"'\~"';.::ll. ,..~nl1;,..~m~nt"q

http://assembly.state.ny.uslleg/?cl=52&a=54 11/14/2001



•Consolidated Laws

r • .." W ~ ....,--_."'• ...., .,._-- ~'"'~ _ ..., I """1:" _-- - ""1 - .

• Page 2 of 18

S 7401. Application of article; definitions. (a) This article shall
apply to all corporations, associations, societies, orders, firms, and
individuals to which this chapter is applicable, or which are subject to
examination or supervision by the superintendent under this chapter or
under any other law of this state, or which are doing or attempting to
do or representing that they are doing the business.of insurance in this
state,. or which are in process of organization for the purpose of or
intending to do such business therein, anything in this chapter or any
other law of this state to the contrary notwithstanding.

(b) In this article:
(1) "insurer" includes all co~porations, associations, societies,

orders, firms, and individuals specified in subsection (a) hereof;
(2) "assets" includes all deposits and funds of a special or trust

nature.

S 7402. Grounds for rehabilitation of domestic insurer. The
superintendent may apply under this article for an order directing him
to rehabilitate a domestic insurer which:

(a) Is insolvent within the meaning of section one thousand three
hundred nine of this chapter.

(b) Has refused to submit its books, papers, accounts or affairs to
the reasonable inspection of the superintendent, his deputy or examiner.

(c) Has failed or refused to comply, within the time designated by the
superintendent, with an order of the superintendent, pursuant to law, to
make good an impairment of its capital, or minimum surplus to
policyholders, if a stock insurer, or of its minimum surplus, if a
mutual insurer, a reciprocal insurer, Lloyds underwriters or a
co-operative fire insurance corporation.

(d) Has transferred or attempted to transfer, by contract of
reinsurance or otherwise, substantially its entire property or business,
or entered into any transaction which merges substantially its entire
property or business into the property or business of any other
corporation, association, society, order, firm or individual, without
having first obtained the approval of the superintendent.

(e) Is found, after examination, to be in such condition that its
further transaction of business will be hazardous to its policyholders,
creditors, or the public.

(f) Has wilfully violated its charter or any law of the state.
(g) Has an officer who refused to be examined under oath, concerning

its affairs.
(h) If organized under article five-a, six, seven, eight, ten or ten-b

of the former insurance law constituting chapter twenty-eight of the
consolidated laws of nineteen hundred nine, or if organized as a mutual
or non-stock insurer under article nine-a, nine-c, ten, eleven-a,
eleven-b, twelve or fourteen of the former insurance law constituting
chapter twenty-eight of the consolidated laws in effect immediately
before the effective date of this chapter or article forty-one,
forty-two, forty-four, forty-five, sixty-one or sixty-six of this
chapter, including amendments thereto in force at the time of such
organization, is found to be in such condition, after examination, that
it could not meet the requirements for incorporation and authorization
specified in such articles except with respect to having any required
initial surplus.

(i) Has ceased to do the business of insurance for a period of one
year as provided in subsection (b) of section one thousand two hundred
three of this chapter.

(j)Has commenced voluntary liquidation or dissolution, or attempts to
commence or prosecute any action or proceeding to liquidate its business
or affairs, or to dissolve its corporate charter, or to procure the
appointment of a receiver, trustee, custodian, or sequestrator under any
law except this article.

(k) Has been the subject of an application for the appointment of a
receiver, trustee, custodian or sequestrator of the insurer or its

.. - - - : -. - ..
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and obtained a
doing of an

incorporation,
hundred three
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appointed by a federal court or if such appointment is imminent.
(1) Has consented to such an order through a majority of its

directors, shareholders, or members.
(m) Has not organized or completed its organization

license or certificate authorizing it to' commence the
insurance business within one year from the date of its
as provided in subsection (a) of section one thousand two
of this chapter.

(n) Has failed or refused to take such steps as may be necessary to
remove from office any officer or director whom the superintendent has
found, after notice to and hearing of such insurer and'of such officer
or director, to be a dishonest or untrustworthy~erson.

(0) Has an occurrence of an authorized control level event or a
mandatory control level event pursuant to subsection (f) or (g) of
section one thousand three hundred twenty-two of this chapter.

S 7403. Order of rehabilitation; advances from property/casualty
insurance security fundi termination. (a) An order to rehabilitate a
domestic insurer shall direct the superintendent and his successors in
office, as rehabilitator, forthwith to take possession of the property
of such insurer and to conduct the business thereof, and to take such
steps toward the removal of the causes and conditions which have made
such proceeding necessary as the court shall direct.

* (b) (1) If: (i) provision is made therefor in an order to rehabili­
tate a domestic insurer, (ii) more than fifty percent of the insurer's
net direct premiums in the preceding three calendar years were derived
from business in this state which is protected by the property/casualty
insurance security fund, and (iii) such insurer has consented to reha­
bilitation, the commissioner of taxation and finance shall advance
monies of such fund, in such amounts as specified in the court's order,
to the rehabilitator to enable the insurer to comply with any surplus
requirement or other requirement of this chapter.

(2) Before issuing such order, the court shall determine that the
insurer has the potential and capability, pursuant to a plan submitted
by the rehabilitator, of complying with all surplus and other require­
ments of this chapter and repaying such advance to the fund within two
years after termination of the rehabilitation proceeding, at a rate of
interest approved by the superintendent to be determined annually which
shall not be less than the average rate of return of the fund as deter­
mined by the superintendent for the preceding calendar year.

(3) The plan shall include: (i) an explanation of the factors leading
to the insurer's condition requiring rehabilitation and the procedures
proposed to improve its condition, and (ii) a provision for posting
collateral with the rehabilitator as security for the advance, to the
extent that the insurer's assets permit.

(4) The court shall not order any advance to the rehabilitator without
his specific request or if the' insurer's required capital or surplus is
impaired in an amount exceeding the greater of thirty million dollars or
fifteen percent of the insurer's net direct premium writings in the
previous calendar year. Total advances to an insurer shall not exceed
the greater of forty million dollars. or twenty percent of such net
direct premium writings. No advance shall be made on or' after July
first, two thousand which would lower the amount of assets in the fund
below one hundred ninety-five million dollars.

(5) Advances shall, in all respects except as to rate of interest, be
subject to the provisions of section one thousand three hundred seven of
this chapter, provided that in the event that an insurer which has
received an advance pursuant to this subsection is subsequently' the
subject of an order of liquidation, the claim of the fund for the
advance and any accrued interest shall be paid to the fund in accordance
with the provisions of section seven thousand four hundred thirty-four
of this article,

(6) This subsection shall expire July first, two thousand, provided
that the insurer's obligation to repay to the fund moneys advanced to it

http://assembly.state.ny.us/leg/?cl=52&a=54 11/14/2001
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under this subsection, and the fund's claim for the advance, and any
accrued interest, as a priority over all non-secured creditors, shall
survive such expiration date.

* NB Expires July 1, 1999
(c) If at any time the superintendent deems !urther efforts to reha­

bilitate such insurer would be futile, he may apply to the' court under
this article for an order of liquidation.

(d) The rehabilitator or any interested person upon due notice to the
superintendent, at any time, may apply for an order terminating any
rehabilitation proceeding and permitting such insurer to resume
possession of its property and the conduct of its business, but no such
order shall be granted except when, after a full hearing, the court
shall determine that the purposes of the proc~eding have been fully
accomplished.

S 7404. Grounds for liquidation. The superintendent may apply under
this article for an order directing the superintendent to liquidate the
business of a domestic insurer, or of the United States branch of an
alien insurer having trusteed assets in this state, upon any of the
grounds specified in subsections (a) through (o) of section seven
thousand four hundr~d two of this article, whether or not there has been
a prior order directing the superintendent to rehabilitate such insurer.

S 7405. Order of liquidation; rights and liabilities. (a) An order to
liquidate the business of a domestic insurer shall direct the
superintendent and his successors in office, as liquidator, forthwith to
take possession of the property of such insurer and to liquidate the
business of the same and deal with such property and business of such
insurer in their own names as superintendents or in the insurer s name
as the court may direct, and to give notice to all creditors to present
their claims.

(b) The superintendent and his successors shall be vested by operation
of law with the title to all property, contracts and rights of action of
such insurer as of the date of the entry of the order so directing them
to liquidate. The filing or recording of s~ch order in any record
office of the state shall impart the same notice that a deed, bill of
sale or other evidence of title duly filed or recorded by such insurer
would have imparted. The rights and liabilities of any such. insurer and
of its creditors, policyholders, shareholders, members and all other
persons interested in its estate shall, unless otherwise directed by the
court, be fixed as of the date the order is entered in the office of the
clerk of the county where such insurer had its principal office on the
date the proceeding commenced, subject, however, to the provisions of
section seven thousand four hundred thirty-three of this article to the
rights of claimants holding contingent claims.

(c) The liquidator of any domestic insurance corporation shall
reinsure all its policy obligations in any solvent corporation
authorized to do business in this state if the unearned premium reserve
of the insurer is sufficient to effect such reinsurance. If such
reserve is insufficient for that purpose, the liquidator shall reinsure
a percentage of each policy obligation of the insurer outstanding to the
extent that the reserve may be sufficient for that purpose. No contract
of reinsurance shall be entered into by the liquidator except pursuant
to an order of the court in which the liquidator was appointed directing
the reinsurance and establishing the general form of the reinsurance
contract.

(d) An order to liquidate the business of the United States branch of
an alien insurer having trusteed assets in this state shall be in the
same terms as those hereinbefore prescribed, except that only the assets
of the. business of such United States branch shall be included therein.

(e) Where the trustee of a mortgage series consisting in whole or in
part of certificated mortgage investments guaranteed by a domestic
insurer has distributed all of the trust estate collateral, or has been
permitted by court order to abandon all or part of such collateral not
distributed, the court, by order, may, upon the consent of the
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liquidator of the insurer, direct the superintendent, upon being
furnished with a list of certificate holders certified to by the
trustee, to record subsequent transfers of certificates and charge and
collect a reasonable fee therefor, and distribute dividends applicable
thereto upon liquidation of company assets.in his hands, to the record
owners of s~ch certificates, and make and deduct from such dividend
payments a reasonable charge for such services. The duty of the
superintendent under such order shall terminate upon the termination of
the liquidation proceedings.

(f) (1) No later than one hundred eighty days after a final order of
liquidation with an adjudication of insolvency of an ins~rer by a court
of competent jurisdiction of this state, the liquidator may in his sole
discretion make application to the court for approval of a proposal to
disburse assets out of marshalled assets, from time to time as such
assets become available, to any fund established by article seventy-six
of this chapter and any foreign entity performing a similar function,
having obligations because of such insolvency. If the liquidator
determines that there are insufficient assets to disburse, the
application authorized by this subsection shall be considered satisfied
by a filing by the liquidator stating the reasons for this
determination.

(2) Such proposal shall at least include provisions for:
(A) reserving amounts for the payment of expenses of administration,

claims of secured"creditors to the extent of the value of the security
held, and claims falling within the priorities established in section
seven thousand four hundred twen~y-six of this article;

(B) disbursement of the assets marshalled to date and subsequent
disbursement of assets as they become available;

(C) disbursements to the' funds and entities entitled thereto under
this subsection in amounts estimated to be at least equal to all claim
payments for which such funds or entities could assert claims against
the liquidator, and if the assets available for disbursement from time
to time do not at least equal such claim payments, then disbursements in
the amount of available assets;

(D) equitable allocation of disbursements to each of' such funds or
entities;

(E) the securing by the liquidator from each of such funds or entities.
of an agreement to return to the liquidator such assets, together with
income earned on assets previously disbursed, as may be required to pay

. claims of secured creditors and claims falling ~ithin the priorities
established in section seven thousand four hundred twenty-six of this
article in accordance with such priorities. No bond shall be required
of any such fund or entity; and

(F) a full report to be made by each such fund or entity to the
liquidator accounting for all assets so disbursed to the fund or entity,
all disbursements made therefrom, any 1ncome earned by the fund or
entity on such assets and any other matters as the court may direct.

(3) Notice of such application shall be given to such funds and
entities and to the commissioners of insurance of each of the states.
Any such notice shall be deemed to have been given when deposited in the
United States certified mails, first class postage prepaid, at least
thirty days prior to submission of such application to the court.
Action on the application may be taken by the court if the required
notice has been given and the liquidator's proposal complies with
subparagraphs (A), (B) and (0) of paragraph two of this subsection.

(g) No later than one hundred twenty days after the end of the
calendar or fiscal year of a domestic insurance corporation subject to
rehabilitation or liquidation, upon whichever standard the corporation
conducts its financial affairs, the rehabilitator or liquidator shall
submit to the department an annual report of the preceding calendar or
fiscal year's activity of such corporation. Such report, which shall
pertain only to such corporation's activities and those of the
rehabilitator or liquidator as they relate to such corporation, shall
include a financial review of the assets and liabilities of the
~nrnnr-"'tinn. thp ~l-",;m~ -"'~~rl1prl nr n-",irl in rh-",t nprinrl. ~nrl -"' ~l1mm-",r\, nf
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S 7406. Grounds for conservation of assets of foreign or alien
insurer. (a) The superintendent may apply under this article for an
order directing the superintendent to conserve the assets within the
state of a foreign insurer upon:

(1) any of the grounds specified in subsection (a) through (g), (j),
(k) or (0) of section seven thousand four hundred two of this article,
or _

(2) upon the ground that such insurer has consented to such an order
through a majority of its directors, shareholders or members, or has had
its property sequestrated in its domiciliary country or state or in any
other country or state.

(b) The superintendent may apply under this article for an order
directing him to conserve the assets within this state of ~n alien
insurer, except one which has its trusteed assets in this state, on any
of the grounds specified in subsection (a), (bl, (dl through (g), (j)or
(kl of section seven thousand four' hundred two of this article, or upon
the ground that it has failed or refused to comply, within the time
designated by the superintendent, with an order of the superintendent,
pursuant to law, to rectify an impairment of its trusteed surplus, or
that it has consented to such an order through a majority of its
directors, shareholders or members, or has had its property sequestrated
in its domiciliary country or elsewhere.

S 7407. Order of conservation or ancillary liquidation of a foreign or
alien insurer. (a) An order to conserve the assets of a foreign or alien
insurer' shall direct the superintendent and his successors in Office, as
conservator, forthwith to take possession of, and conserve, the insurer's
property within this state, subject to the court's further direction.

(b) Where the superintendent has been appointed pursuant to the
provisions of section seven thousand four hundred six of this article as
conservator of the assets within the state of a foreign or alien insurer,
for which a domiciliary receiver is subsequently appointed for such insurer
in its domiciliary state which is also a reciprocal state, as defined in
section seven thousand four hundred eight of this article, the
superintendent, upon request of the domiciliary receiver, shall,
notwithstanding subsection (a) of section seven thousand four hundred ten
of this article, apply to the court in which such conservation proceeding
was commenced for an order appointing the superintendent as ancillary
receiver for such foreign or alien insurer. .

(c) Whenever a domiciliary receiver is appointed for any insurer in its
domiciliary state which is also a reciprocal state, as defined in section
seven thousand four hundred eight of this article, the superintendent, upon
request of the domiciliary receiver, shall, notwithstanding subsection (a)
of section seven thousand four hundred ten of this article, apply to a
court of competent jurisdiction for an order appointing the superintendent
as ancillary receiver of such insurer.

(dl Notwithstanding subsection (a) of section seven thousand four hundred
ten of this article, the court may on the application of the superintendent
pursuant to subsection (bl or (cl of this section appoint the
superintendent as the ancillary receiver in this state, subject to the
provisions of sections seven thousand four hundred eight through seven
thousand four hundred fifteen of this article. Subject to the provisions of
such sections, the rights and duties of the superintendent with reference
to such insurer and such assets shall include those heretofore exercised by
and imposed upon ancillary receivers of foreign corporations in this state.

S 7408. Uniform insurers liquidation act; title; definitions. (al
This section and sections seven thousand four hundred nine through seven
thousand four hundred fifteen of this article may be cited as the
..-..:&_-- .: __ ... 1.: ..... .:...J_ .. .: ,,-
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(b) In this act:
(1) "Insurer" means any person, firm, corporation, association, or

aggregation of persons doing an insurance business and subject to the
insurance supervisory authority of, or to liquidation, rehabilitation,
reorganization, or conservation by, the superintendent of insurance of
this state, or the equivalent insurance supervisory official of another
state.

(2)' "Delinquency proceeding" means any proceeding commenced against
an insurer for the purpose of liquidating, rehabilitating, reorganizing,
or conserving such insurer.

(3) "Foreign country" means territory not in any ~tate.

(4) "Domiciliary state" means the sta~ in which an insurer is
incorporated or organized, or, as to an insurer incorporated or
organized in a foreign country, the state in which such insurer, having
become authorized to do business in such state, has, at the commencement
of delinquency proceedings, the largest amount of its assets held in
trust and assets held on deposit for the benefit of its policyholders or
policyholders and creditors in the United States; and any such insurer
is deemed to be domiciled in such state.

(5) "Ancillary state" means any state except a domiciliary state.
(6) "Reciprocal state" means any state other than this s~ate in

which in substance and effect the provisions-of this act are in force,
including the provisions requiring that the insurance commissioner or
equivalent insurance supervisory official be the receiver of a
delinquent insurer.

(7) "General assets" means all property, real, personal, or
otherwise, not specifically mortgaged, pledged, deposited, or otherwise
encumbered for the security or benefit of specified persons or a limited
class of persons, and as to such specifically encumbered property the
term includes all such property or its proceeds in excess of the amount
necessary to discharge all sums secured thereby. Assets held in trust
and assets held on deposit for the security or benefit of all
policyholders, or all policyholders and creditors in the United States,
are general assets.

(8) "Preferred claim" means any claim with respect to which the law
of a state or of the United States accords priority of payment from the
general assets of the insurer.

(9) "Special deposit claim" means any claim secured by a deposit
made pursuant to statute for the security or benefit of a limited class
of persons, but not including any general assets.

(10) "Secured claim" means any claim secured by mortgage, trust,
deed, pledge~ deposit as security, escrow, other security interest, or
otherwise, but not including special deposit claims or claims against
general assets. The term also includes claims which more than four
months prior to the co'mmencement of delinquency proceedings in the state
of the insurer's domicile have become liens upon specific assets by
reason of judicial process.

(11) '"Receiver" means receiver, liquidator, rehabilitator, or
conservator as the context may require.

S 7409. Conduct of delinquency proceedings against insurers
domiciled in this state. (a) Whenever under the laws of this state a
receiver is to be appointed in delinquency proceedings for an insurer
domiciled in this state, the court shall appoint the superintendent as
such receiver and direct the superintendent forthwith to take possession
of the assets of the insurer and to administer the same under the orders
of the court.

(b) As domiciliary receiver the superintendent and his successors
in office shall be vested by operation of law with the title to all
property, contracts, and rights of action, and all books and records of
the insurer wherever located, as of the date of entry of the order
directing him to liquidate a domestic insurer or the United States
branch of an alien insurer domiciled in this state, and he shall have
the rig~~. to recover the same and reduce the same to possession; except
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that ancillary receivers in reciprocal states shall have, as to assets
located in their respective states, the rights and powers hereinafter
prescribed for ancillary receivers appointed in this state as to assets
located in this state. The filing or recording of the order directing
possession to be taken, or a certified copy th~reof, in the office where
instruments affecting title to property are required to be filed or
recorded shall impart the same notice as would be imparted by a deed,
bill of sale, or other evidence of title duly filed or recorded. The
superintendent as domiciliary receiver shall be responsible for the
proper administration of all assets coming into his possession or
control. The court may at any time require bond from him or his deputies
if deemed desirable for the protection of the assets.

(c) Upon taking possession of the assets o~ a delinquent insurer
the domiciliary receiver shall, subject to the direction of the court,
immediately proceed to conduct the business of the insurer or to take
such steps as are authorized by the laws of this state for the purpose
of liquidating, rehabilitating, reorganizing, or conserving the affairs
of the insurer. In connection with delinquency proceedings he may
appoint special deputy superintendents, and employ' such counsel, clerks,
and'assistants as he deems necessary. Their compensation and all
expenses of taking possession of the insurer and of conducting the
delinquency proceedings shall be fixed by the receiver, subject to the
approval of the court, and shall be paid out of the funds or assets of
the insurer. Within the limits of the duties imposed upon them special
deputies shall possess all the powers given to, and, in the exercise of
those powers, shall be subject to all duties imposed upon, the receiver
with respect to delinquency proceedings. '

S 7410. Conduct of delinquency proceedings ~gainst insurers not
domiciled in this state ..(a) Whenever under the laws of this state an
ancillary receiver is to be appointed in delinquency proceedings for an
insurer not domiciled in this state, the court shall appoint the
superintendent as ancillary receiver. The superintendent shall file a
petition requesting the appointment if he finds that there . are
sufficient assets of such insurer located in this state to justify the
appointment of an ,ancillary receiver, or if ten or more persons resident
in this state having claims against such insurer file a petition with
the superintendent requesting the appointment of such ancillary
receiver.

(b) The domiciliary receiver for the purpose of liquidating an
insurer domiciled in a reciprocal state, shall be vested by operation of
law with the title to all of the property, contracts, and rights of
action, and all books and records of the insurer located in this state,
and shall have the immediate right to recover balances due from local
agents and obtain possession of any books and records of the insurer
found in this state. He shall also be entitled to recover the other
assets of the insurer located in this state except that upon the
appointment of an ancillary receiver in this state, the ancillary
receiver shall during the ancillary receivership proceedings have the
sole right to recover such other assets. The ancillary receiver shall,
as soon as practicable, liquidate from their respective securities those
special deposit claims and secured claims which are proved and allowed
in the ancillary proceedings in this state, and shall pay the necessary
expenses of the proceedings. All remaining assets he shall promptly
transfer to the domiciliary receiver. Subject to the foregoing
provisions the ancillary receiver and his deputies shall have the same
powers and be subject to the same duties with respect to the
administration of such assets, as a receiver of an insurer domiciled in
this state.

(c) The domiciliary receiver of an insurer domiciled in a
reciprocal state may sue in this state to recover any assets of such
insurer to which he may be entitled under the laws of this state.

S 7411. Filing and proving of
delinquent insurers domiciled in this

http://assembly.state.ny.us/leg/?cl=52&a=54

claims of non-residents against
state. (a) In a delinquency

11/14/2001



Consolidated Laws • • Page 9 of 18

proceeding begun in this state against an insurer domiciled in this
state, claimants residing in reciprocal states may file claims either
with the ancillary receivers, if any, in their respective states, or
with the domiciliary receiver. All such claims must be filed on or
before the last date fixed for the filing of; claims in the domiciliary
delinquency proceedings.

(b) (1) Controverted claims of claimants residing in reciprocal
states may either be proved in this state as provided by law, or, if
ancillary proceedings have been commenced in such reciprocal states, may
be proved in those proceedings.

(2) If a claimant elects to prove his claim in ancillary
proceedings and if notice of the claim and opportunity to appear and be
heard is afforded the domiciliary receiver of tnis state as provided in
section seven thousand four hundred twelve of this article with respect
to ancillary proceedings in this state, the final allowance of such
claim by the courts in the ancillary ~tate shall be accepted in ~his
state as conclusive as to its amount, and as to its priority, if any,
against special deposits or other security located within the ancillary
state.

S 7412. Filing and proving of claims of residents against
delinquent insurers domiciled in reciprocal states. (a) In a
delinquency proceeding in a reciprocal stat~ against an insurer
domiciled in that state, claimants residing in this state may file
claims either with the ancillary receiver, if any, appointed in this
state, or with the domiciliary receiver. All such claims must be filed
on or before the last date fixed for the filing of claims in the
domiciliary proceeding.

(b) (1) Controverted claims belonging to claimants residing in· this
state may be proved either in the domiciliary state as provided by the
law of that state, or in ancillary proceedings, if any, in this state.

(2) If the claimant elects to prove his claim in this state, he
shall file it with the ancillary receiver in the manner provided by the
law of this state for the proving of claims against insurers domiciled
in this state, and he shall give notice in writing to the receiver in
the domiciliary state either by registered mail or by personal service
at least forty days prior to the date set for hearing. The notice shall
contain a concise statement of the amount of the claim, the facts on
which it is based, and the priorities asserted, if any. If the
domiciliary receiver, within thirty days after the giving of such
notice, shall give notice in writing to the ancillary receiver and to
the claimant, either by registered mail or personal service, of his
intention to contest such claim, he shall be entitled to appear or to be
represented in any proceeding in this state involving the adjudication
of the claim.

(3) The final allowance of the claim by the courts of this state
shall be accepted as conclusive as to its amount, and shall also be
accepted as conclusive as to its priority, if any, against special
deposits or other security located within this state.

S 7413. Priority of preferred claims, special deposit claims and
secured claims. (a) In a delinquency proceeding against an insurer
.domiciled in this state, claims owing to residents of ancillary states
shall be preferred claims if like claims are preferred under the laws of
this state. All such claims whether owing to residents or non-residents
shall be given equal priority of ppyrnent from general assets regardless
of where such assets are located. ,

(b) In a delinquency proceeding against an insurer domiciled in a
reciprocal state, claims owing to residents of this state shall be
preferred if like claims are preferred by the laws of that state.

(c) The owner$ of special deposit claims against an insurer for
which a receiver is appointed in this or any other state shall be given
priority against their several special deposits in accordance with the
provisions of the statutes governing the creation and maintenance of
R\]~h cip.nnR; t..q. Tf t.hp.rp. ; R ~ cip.fi ~i p.n~v ; n ~nv S1J~h cip.nns; t so t.h~t. t.hp.
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claim~-~~~~~~d th;r~b~-~r;-n;t-·f~iiY-di~ch~rg~d th~~ef~~~~-th~·ci~i~a~t;
may share' in the general assets, but such 'sharing shall be deferred
until general creditors, and also claimants against other special
deposits who have received smaller percentages from their respective
special deposits, have been paid percentages of their claims equal to
the percentage paid from the special deposit.

(d) The owner of a secured claim against an insurer for which a
receiver has been appointed in this or any other state may surrender his
security and file his claim as a general creditor, or the claim may be
discharged by resort to the security, in which case the deficiency, if
any, shall be treated as a claim against the general assets of the
insurer on the same basis as claims of unsecure9 creditors. If the
amount of the deficiency has been adjudicated in ancillary proceedings
as provided in this act, or if it has been adjudicated by a court of
competent jurisdiction in proceedings in which the domiciliary receiver
has had notice and opportunity to be heard, such amount shall be
conclusive; otherwise the amount shall be determined in the delinquency
proceeding in the domiciliary state.

S 7414. Attachment and garnishment of assets. During the pendency of
delinquency proceedings' in this or any reciprocal state no action or
proceeding in the 'nature of an attachment, garnishment, or execution
shall be commenced or maintained in the courts of this state against the
delinquent insurer or its assets. Any lien obtained by any such action
or proceeding within four months prior to the commencement of any such
delinquency proceeding or at any time thereafter shall be void as
against any rights arising in such delinquency proceeding.

S 7415. Uniformity of interpretation. The uniform insurers
liquidation act shall be interpreted and construed to effectuate its
general purpose to make uniform the law of those states that enact it.'
To the extent that its provisions, when applicable, conflict with other
provisions of this chapter, the provisions of this act shall control.

S 7416. Grounds for dissolution of domestic insurer. The
superintendent may apply under this article for an order dissolving the
corporate existence of a domestic insurer: (i) upon his application for'
an order of l~quidation of its business, or at any time after such order
has bee~ granted; or (ii) upon the grounds specified in subsection (m)
of section seven thousand four hundred two of this article, regardless
of whether an order of liquidation is sought or has been obtained.

S 7417. Commencement of a proceeding. The superintendent
represented by the attorney general shall commence any proceeding under
this article by an application to the supreme court, in the judicial
district in which the principal office of the insurer is located, for an
order directing such insurer to show cause why the superintendent should
not have the requested relief. On the return of such order, and after a
full hearing, which shall be held without delay, such court shall either
d~ny the application or grant it together with such other relief as the
nature of the case and the interests of policyholders, creditors,
shareholders, members, or the pUblic may require.

S 7418. Service of order to show cause. (a) The order to show
cause and the papers upon which it is granted shall be served upon the
insurer named therein by delivering true copies to, and leaving them
with:

(1) If a domestic corporation: its president or other head, the
secretary or clerk to the corporation, the cashier, the treasurer or any
director or managing agent.

(2) If a foreign or alien corporation: its president,
vice-president, treasurer or assistant treasurer, secretary or assistant
secretary, or any director or managing agent or, if the corporation has
no such officers within this state, to the officer performing
"'~va _ ,.. IlI"'IIo--.~.: """ .,: "... _
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(3) If a voluntary, unincorporated or a joint stock association,
order or society: the president, vice-president, treasurer, director,
trustee or other officer or a member with managerial powers.

(4) If a reciprocal insurer or Lloyds underwriters: the duly
designated attorney-in-fact.

(b) When it is satisfactorily proved by the verified report of an
examiner to the superintendent or by affidavit of any other person
familiar with the facts that the persons upon whom service is required
to be made have departed from the state or keep themselves concealed
therein or have resigned from their offices within forty days prior to
the application for an order to show cause under the provision of this
section, or that service cannot be made irnmedbately by the exercise of
reasonable diligence, such order may provide for service in such manner
as the court directs.

S 7419. Injunctions. (a) Upon application by the superintendent
for an order to show cause under this article or at any time thereafter,
the court in which such order is ·made,or any justice thereof may
without notice issue an injunction restraining the insurer, its
officers, directors, shareholders, members, trustees, agents, servants,
employees, policyholders, attorneys, managers, and all other persons
from the transaction of its business or the waste or disposition of its
property until further order of the court.

(b) Such court or justice may at any time during a proceeding under
this article issue such other injunctions or orders as it deems
necessary to prevent interference with the superintendent or the
proceeding, or waste of the assets of the insurer, or the commencement
or prosecution of any actions, the obtain~ng of preferences, judgments,
attachments or other liens, or the making of any levy against the
insurer, its assets or any part thereof.

S 7420. Annual report. The superintendent shall transmit to the
legislature in his annual report the names of all insurers proceeded
against under this article together with such facts as shall acquaint
the policyholders,. creditors, shareholders, and the public with all
proceedings. To that end the special deputy superintendent in charge of
any such insurer shall file annually with the superintendent a report of
the affairs of such insurer. .

S 7421. Removal of proceedings. Any time after commencement of a
proceeding under this article, the superintendent may apply ex parte to
the court or any justice thereof for an order changing the venue of and
removing the proceeding to Albany county, or, in the discretion of the
superintendent, to any other county of this state in which he deems that
such proceeding may be most economically and efficiently conducted.
Upon the filing of any such application, the' court or any justice
thereof shall direct the clerk of the county wherein such proceeding is
pending to transmit all papers filed therein with such clerk to the
clerk of the county to which such proceeding is removed. The proceeding
shall thereafter be conducted in such other county as though it had been
commenced in such county.

S 7422. Appointment of deputies; employment of assistants. (a) For
the purposes of this article the superintendent shall have power to
appoint special deputy, and assistant special deputy, superintendents as
his agents, and to employ such counsel, clerks and assistants as may by
him be deemed necessary and to give them such powers to assist him as he
considers wise.

(b) The compensation of such special and assistant special deputy
superintendents, counsel, clerks and assistants, and all expenses of
conducting any proceeding under this article shall be fixed by the
superintendent, sUbject to the approval of the court, and shall be paid
out of the funds or assets of such insurer.
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S·/4~j. ~xempt1on trom t1l1ng tees. ~he super1ntendent shall not be
required to pay any fee to any county clerk, register or other public
officer 1n this state for filing, recording, issuing a transcript or
certificate', or authenticating any paper or instrument pertaining to the
exercise by the superintendent of any of the powers or duties conferred
upon him by any of the provisions of this article, whether or not such
paper or instrument be executed by the superintendent or his deputies or
attorneys of record and whether or not it is connected with the
commencement of an action or judicial proceeding by or against the
superintendent, or with the subsequent conduct of such an action or
proceeding.

S 7424. Deposit of monies collected; prefer~nce. Monies collected
by the superintendent in a proceeding under this article shall be
deposited in one or more state or national banks, savings .banks, or
trust companies. In the case of insolvency or voluntary or involuntary
liquidation of any such depositary organized and supervised under the
laws of this state, such deposits shall be entitled to priority of
payment on an equality with any other priority given by the banking law
of this state. The superintendent may in his discretion deposit such
monies or any part. thereof in a national bank or trust company as a
trust fund.

S 7425. Voidable transfers. (a) Any transfer of, or lien created
upon, the property of an insurer within twelve months prior to the
granting of an order to show cause under this article with the intent of
giving to any creditor or enabling him to obtain a greater percentage of
his debt than any other creditor of the same class and which is accepted
by such creditor having reasonable cause to believe that such a
preference will occur, shall be voidable.

(b) Every director, officer, employee, shareholder, member or other
person acting.on behalf of such insurer who shall be concerned in any
such prohibited act and every person receiving thereby any property of
such insurer or the benefit thereof shall be personally liable therefor
and shall be bound to account to the superintendent.

(c) The superintendent, as liquidator, rehabilitator or conservator
in any proce~ding under this article, may avoid any transfer of, or lien
upon, the property of an insurer which any creditor, shareholder or
member of such insurer might have avoided and may recover the property
transferred or its value from the transferee unless he was a bona fide
holder for value prior to the date of the granting of an order to show
cause under this article. Such property or its value may be recovered
from anyone who has received it except a bona fide holder for value.

(d) Notwithstanding the provisions of subsection (a) of this section,
a commutation of a reinsurance agreement, approved by the superintendent
pursuant to section one thousand three hundred twenty-one of this
chapter, shall not be voidable as a preference.

S 7427. Offsets. (a) In all cases of mutual debts or mutual
credits between the insurer and another p~rson in con~ection with any
action or proceeding under this article, such credits and debts shall be
set off and the balance only shall be allowed or paid, except as
provided in subsection (b) hereof.

(b) No offset shall be allowed in favor of any such person,
however, where:

(1) the obligation of the insurer to such person would not at the
date of the entry of any liquidation order, or otherwise, as provided in
section seven thousand four hundred five of this article, entitle him to
share as a claimant in the assets of such insurer, or

(2) the obligation of the insurer to such person was purchased by
or transferred to such person with a view of its being used as an
offset, or

(3) the obligation of such person is to pay an assessment levied
against the members of a mutual insurer or to pay a balance upon a
subscription to the shares of a stock insurance corporation.
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S 7428. Disposition of assets and compromise of claims. (a) The
superintendent may, subject to the approval of the court:

(1) sell or otherwise dispose of all or any part of the real and
personal property of an insurer against whom; a proceeqing has been
brought under this article, and

(2) sell or compound all doubtful or uncollectible debts or claims
owed by or to such insurer including claims based upon an assessment
levied against a member of a mutual insurer.

(b) If the amount of any such debt or claim owed by or to such
insurer does not exceed twenty-five hundred dollars, the superintendent
may compromise or compound the same upon such terms as he may deem for
the best interests of such insurer without obtarning the approval of the
court.

(c) The ~uperintendent may, subject to the approval of the court,
sell, or agree to sell, or offer to sell, any assets of such an insurer
to such of its creditors who may desire to participate in. the purchase,
to be paid for in whole or in part out of dividends payable to such
creditors.

(d) Upon application of the superintendent, the court may designate
representatives to act for such creditors in the purchase, holding
and/or management of· such assets, and the superintendent may, subject to
the approval of the court, advance the expenses of such representatives
against the security of the claims of such creditors.

S 7429. Borrowing on the pledge of assets. To facilitate the
rehabilitation, liquidation, conservation or dissolution of an insurer
pursuant to this article the superintendent may, subject to the
approval of the court, borrow money and issue evidences of indebtedness
therefor and secure repayment by a security interest in any or all
property, real, personal or mixed of such insurer. Subject to court
approval, the superintendent may take all other action necessary and
proper to consummate such loans and provide for their repayment. The
superintendent shall be under no obligation personally or in his
capacity as superintendent to repay any loan made pursuant to this
section.

S 7430. Levy of assessments; determination of liability of members.
(a) Within three years from the date of an order of rehabilitation or
liquidation of a domestic mutual insurer filed in the office of the
clerk of the county in which the insurer had its principal office, the
superintendent may make a report to the court setting forth:

(1) the reasonable value of the insurer's assets;
(2) its probable liabilities; and
(3) the probable necessary assessment, if any, to pay all possible

claims and expenses in full, including expenses of administration,
(b) (1) Upon the basis of such report, including any amendments, the

court, ex parte, may levy one or more assessments against all members of
such insurer who, as shown by the records of the company, were members
at any time within one year prior to the date of the issuance of the
order to show cause under section seven thousand four hundred seventeen
of this article.

(2) The assessments shall cover the excess of the insurer's probable
liabilities over the reasonable value of its assets and the estimated
cost of collection and percentage of uncollectibility thereof.

(3) The total assessments against any member with respect to any poli­
cy, whether levied by the board of directors of such insurer, the super­
intendent in liquidation or rehabilitation of such insurer, or other­
wise, and whether levied to make good an impairment of required minimum
surplus or for any other purpose under this chapter, shall be for no
greater amount than that specified in the by-laws and policies of that
member and may be limited as prescribed in subsection (a) of section
four thousand one hundred eleven of this chapter. However, if the court
finds that such policy was issued at a rate of premium below the minimum
rate lawfullv oermitted for the risk insured. the court mav determine
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..
the upper limit of such assessment upon the basis of an adequate rate
for such insurance.

(4) No such 'assessment shall be levied against any member with respect
to any non-assessable policy issued in accordance with the laws of this
state.

(c) Thereafter, upon the filing of a further detailed report by the
superintendent, the court shall issue an order directing each member of
such insurer if he shall not pay the amount assessed against him to the
superintendent on or before a day to be specified in said order, to show
cause why he should not be held liable to pay such assessment together
with costs as set forth in subsection (e) hereof and why the superinten­
dent should not have judgment therefor.

(d) The superintendent shall at least twenty days before the return
day of the order cause a notice of such order setting forth a brief
summary of the contents of such order to be published in such manner as
shall be directed by the court and mailed to each member at his last
known address appearing on the records of the insurer, or at his last
known address, if no address so appears.

(e) On the return day of such order to show cause, if such ,member
shall not appear and serve verified objections upon the superintendent,
the court shall make an order adjudging that such member is liable for
the amount of such assessment together with ten dollars costs and
directing that the superintendent may have judgment therefor. If the
member shall appear and serve verified objections upon the superinten­
dent there shall be a full hearing before the court or a referee to hear
and determine, who, after such hearing, shall make an order either nega­
tiving the liability of such member to pay the assessment or directing
that the superintendent may have judgment for the whole or some part of
the assessment and twenty-five dollars costs and necessary disbursements
incurred at such hearing.

(f) A judgment upon any such order, whether granted by a court or
referee, shall have the same force and effect, and may be entered and
docketed, and may be appealed from as if it were a judgment in an
original action brought in the court in which the proceeding is pending.

S 7431. Determination, of liability of members for other
indebtedness. (a) If it shall appear that a member of a domestic mutual
insurer is indebted to such ~nsurer, apart from - his liability to
assessment, the court may, upon the application of the superintendent,
in any order under section seven thousand four hundred thirty of this
article directing such member to show cause why he should not be held
liable to pay an assessment, likewise direct him to show cause why he
should not be held liable ~o pay such indebtedness.

(b) The liability of such member for such indebtedness shall be
determined in the same manner, and at the same time, as his liability
for such assessment is determined, and the superintendent may have
judgment therefor, without any additional costs.

S 7432. AdjUdication of insolvency of insurer; time to file claims.
(a) If upon the granting of an order of liquidation pursuant to section
seven thousand four hundred four of this article or at any time
thereafter during such liquidation proceeding, such insurer shall not be
clearly solvent, the court shall, after such notice and hearing as it
deems proper, make an order declaring such insurer to be insolvent.

(b) Where a liquidation, rehabilitation or conservation order has
been entered in a proceeding against an insurer under this article, all
persons who may have claims against such insurer shall present the same
to the liquidator, rehabilitator or conservator at a place specified by
him within four months from the date of the entry of such order, or, if
the superintendent shall certify that it is necessary, within such
longer time as the court shall prescribe. The superintendent shall
notify all persons who may have claims against such insurer as disclosed
by its books and records, to present the same to him within the time as
fixed. The last day for the filing of proofs of claim shall be
C"P"'\"""'; 4=;,,~ , "" +-hf'"'\ l"\"~;"''''' C.lnh '1"\""';""" C"h-:ll11 ""'"' ,..,~ "t-r"Y'\ .; '" ~ ""'os'""""'"
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determined by the court.
(c) Proofs of claim may be filed subsequent to the date specified,

but, no such claim shall share in the distribution of the assets until
all allowed claims, proofs of which were filed before such specified
date, have been paid in full with interest;

S 7433. Proof and allowance of claims. (a) (1) A proof of claim shall
consist of a written statement subscribed and affirmed by the claimant as
true under the penalties of perjury, setting forth the claim, the
consideration therefor, any securities held therefor, any payments made
thereon, and that the sum claimed is justly owing from the insurer to the
claimant.

(2) If a claim is founded upon an instrument in writing, such
instrument, unless lost or destroyed,. shall be filed with the proof of
claim. After the filing of such instrument the superintendent may in his
discretion permit the claimant to retain such instrument until final
disposition of the claim. If such instrument is lost or destroyed, a
statement of such fact and of the circumstances of such loss or destruction
shall be filed under oath with the claim.

(b) (1) Upon the liquidation of any domestic insurer or Uni~ed States
branch which has issued policies insuring the lives of persons, the
superintendent shall, within thirty days after the last day set for filing
claims, make a list of the persons who have not filed proofs of claim with
him, to whom it appears to his entire satisfaction, from the records of the.
company, that there are owing amounts on such policies and he shall set
opposite the name of each person such amount so owing to such person. Each
person whose name shall appear upon such list shall be deemed to have duly
filed, prior to the las~ day set for the filing of claims; a proof of claim
for the amount set opposite his name.

(2) Upon the liquidation of any . domestic insurer or United States
branch which has issued property/casualty policies, the superintendent
shall, within thirty days after the last day set for filing claims, make a
list of all persons whose name appears on the books and records of the
company as policyholders or claimants. Each person whose name appears upon
such list shall be deemed to have duly filed a proof of claim.prior to the
last day set for the filing of claims.

(c) No contingent claim shall share in a distribution of assets of an
insurer adjudicated to be insolvent by an order made pursuant to section
seven thousand four hundred thirty-two of this article except that any such
claim shall be considered if properly presented and may be allowed to share
if: .

(1) it becomes absolute against the insurer on or before the last day
fixed for filing of proofs of claim, or

(2) there is a surplus and the liquidation is thereafter conducted upon
the basis that such insurer is solvent.

(d) (1) Where a liquidation, rehabilitation or conservation order has
been entered in a proceeding against an insurer ~nder this article, any
person who has a cause of action against an insured of such insurer under a
liability insurance policy issued by such insurer, shall have the right to
file a claim in the proceeding, even though the claim is contingent.

(2) The claim may be allowed:
(A) if it may be reasonably inferred from the proof presented that such

person would be able to obtain a judgment upon such cause of action against
such insured;

(B) if such person shall furnish suitable proof, unless the court for
good cause shown shall otherwise direct, that no further valid claims
against such insurer arising out of his cause of action· other than those
already presented can be made; and

(C) if the total liability of such insurer to all claimants arising out
'of the same act of its insured shall be no greater than its total liability
would be were it not in liquidation, rehabilitation or conservation.

(3) No judgment against such an insured taken after the date of the
entry of the liquidation, rehabilitation or conservation order shall be
considered in the proce7dings as evidence of liability or of the amount of
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aamages. NO Juagmenc aga1nsc an 1nsurea caKen oy ae~au~t, 1nqUest or
collusion prior to the entry of a liquidation order shall be considered as
conclusive evidence in the proceeding either of the liability of such
insured to such person upon such cause of action or of the amount of
damages to which such person is therein entitl~d.

(e) Debts owing to a state, county, 'district or municipality, or any
subdivision thereof, as a penalty or forfeiture, shall not be allowed
except for the amount of the pecuniary loss sustained by the act,
transaction or proceeding out of which the penalty or forfeiture arose,
with reasonable and actual costs occasioned thereby, and such interest as
may have accrued thereon according to law.

(f) No claim of any secured claimant shall be allowed at a sum greater
than the difference between the value of the claim-without security and the
value of the security itself as of the date of entry of the order of
liquidation or such other date set by the court for fixation of rights and
liabilities as provided in section seven thousand four hundred five of this
article, unless the claimant shall surrender his security to the
superintendent in which event the claim shall be allowed in the full amount
of its value.

S 7434. Distribution of assets. (a) (1) Upon the recommendation of
the superintendent, and under the direction of the court, distribution
paym.ents shall be made in a manner that will assure the proper recogni­
tion of priorities and a reasonable balance between the expeditious
completion of the liquidation and the protection of unliquidated and
undetermined claims. The priority of distribution of claims from an
insolvent property/casualty insurer in any proceeding subject to this
article shall be in accordance with the order in which each class of
claims is set forth in this paragraph and as provided in this paragraph.
Every claim in each class shall be paid in full or adequate funds
retained for such payment before the members of the next class receive
any payment. No subclasses shall be established within any class. No
claim by a shareholder, policyholder or other creditor shall be permit­
ted to circumvent the priority classes through the use of equitable
remedies. The order of distribution of claims shall be:

(i) Class one. Claims with respect to the actual and necessary costs
and expenses of administration, incurred by the liquidator, rehabilita­
tor or conservator under this article.

(ii) Class two. All claims under policies including such claims of the
federal or any state or local government for losses incurred, third
party claims, claims for unearned premiums, and all claims of a security
fund, guaranty association or the equivalent except claims arising under
reinsurance contracts.

(iii) Class three. Claims of the federal government except those under
class two above.

(iv) Class four. Claims for wages owing to employees of an insurer
against whom a proceeding under this article is commenced for services
rendered within one year before commencement of the proceeding, not
exceeding one thousand two hundred dollars to each employee, and claims
for unemployment insurance contributions required by' article eighteen of
the labor law. Such priority shall be in lieu of any other similar
priority which may be authorized by law.

(v) Class five. Claims of state and local governments except those
under class two above.

(vi) Class six. Claims of general creditors including, but not limited
to, claims arising under reinsurance contracts.

(vii) Class seven. Claims filed late or any other claims other than
claims under class eight or class nine below.

(viii) Class eight. Claims for advanced or borrowed funds made pursu­
ant to section one thousand three hundred seven of this chapter.

(ix) Class nine. Claims of shareholders or other owners in their
capacity as shareholders.

(2) Severability. If any classification or priority provided for in
paragraph one of this subsection is held to be unconstitutional or
otherwise invalid, the remaining classifications and priorities shall
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continue in effect.
(b) No creditor shall be entitled, to interest on any dividend by

reason of delay in payment of such dividend.
(c) Any claimant of another state or foreign country who is entitled

to, or receives, a dividend upon his claim"out,of a statutory deposit or
the proceeds of any qualifying bond or other asset located in such other
state or foreign country shall not be entitled to any further dividend
from the superintendent until all other claimants of the same class
irrespective of residence or place of the acts or contracts upon which
their claims are based shall have received an equal dividend upon their
claims. After such equalization, such claimant shall be entitled to
share in the distribution of further dividends by the superintendent
like all other creditors of the same class wherever residing.

(d) If, after an adjudication of insolvency, a mutual insurer is found
clearly solvent upon re-exarnination~ its surplus shall be distributed
among all persons, partnerships or corporations whose membership did not
cease earlier than five years prior to the date on which the' insurer
ceased issuing policies. The distribution shall be in the proportion
which the total premium contributions of each such member during his or
its entire membership in the insurer bear to the total premium contrib­
utions of all such members entitled under this subsection to any
distributive' share of such surplus.

S 7435. Distribution for life insurers. (a) The priority of distribution
of claims from the estate of a life insurance company in any proceeding
subject to this article shall be in accordance with the order in which
each class of claims is herein set forth. Every claim in each class
shall, subject to such limitations as may be prescribed by law and do
not directly conflict with the express provisions of this section, be
paid in full or adequate funds retained for such payment before the
members of the next class receive any payment. No subclasses shall be
established within any class. The order of distribution of claims shall
be:
(1) Class one. Claims with respect to the actual and necessary costs and
expenses of administration, incurred by the liquidator, rehabilitator,
conservator or ancillary rehabilitator under this article, or by The
Life Insurance Guaranty Corporation or The Life Insurance Company
Guaranty Corporation of New York, and claims described in subsection (d)
of section seven thousand seven hundred thirteen of this chapter.
(2) Class two. Debts due to employees for services performed to the
extent that they do not exceed one thousand two hundred dollars and
represent payment for services performed within one year before the
commencement of a proceeding under this article. Such priority shall be
in lieu of any other similar priority which may be authorized by law as
to wages or compensation of employees.
(3) Class three. All claims for payment for goods furnished or services
rendered to the impaired or insolvent insurer in the ordinary course of
business within ninety days prior to the date on which the insurer was
determined to be impaired or insolvent, whichever is applicable.
(4) Class four. All claims under insurance policies, annuity contracts
and funding agreements, and all claims of The Life Insurance Company
Guaranty Corporation of New York or any other guaranty corporation or
association of this state or another jurisdiction, other than (i) claims
provided for in paragraph one of this subsection, and (ii) claims for
interest.
(5) Class five. Claims of the federal or any state or local government.
Claims, including those of any governmental body for a penalty or
forfeiture, shall be allowed to this class only to the extent of the
pecuniary loss sustained from the act, transaction or proceeding out of
which the penalty or forfeiture arose; with reasonable and actual costs
occasioned thereby. The remainder of such claims shall be postponed to
the class of claims under paragraph eight of this subsection.
(6) Class six. Claims of general creditors and any other claims other
than claims under paragraphs seven and eight of this subsection.
(7) Class seven. Surplus, capital or contribution notes, or similar

http://assembly.state.ny.us/leg/?cl=52&a=54 11/14/2001



Consolidated Laws • • Page 18 of 18

obligations.
(8) Class eight. The claims of (i) policyholders, other than claims
under paragraph four of this subsection, and (ii) shareholders or other
owners.
(b) Every claim under a separate account agreement providing, in effect,
that the assets in the separate account shall not be chargeable with
liabilities arising out of any other business of the insurer shall be
satisfied out of the assets in. the separate account equal to the
reserves maintained in such account for such agreement and, to the
extent, if any, not fully discharged thereby, shall be treated as a
class four claim against the estate of the life insurance company.
(c) For purposes of this section: _
(1) "The estate of the life insurance company" shall mean the general
assets of such company less. any assets held in separate accounts that,
pursuant to section four thousand two hundred forty of this chapter,
are not chargeable with liabilities arising out of any other business of
the insurer.
(2) "Insurance policies, annuity contracts and funding agreements" shall
mean all policies and contracts of any of the kinds of insurance
specified in paragraph one, two or three of subsection (a) of 'section
one thousand one hundred thirteen of this chapter and all funding
agreements described in section three thousand two hundred twenty-two of
this chapter, including all separate account agreements, except that
separate account agreements referred to in subsection (b) of this
section shall be included only to the extent referred to therein.
(3) "Separate account agreement or agreements" shall mean any agreement
or agreements for separate accounts referred to in section four thousand
two hundred forty of this chapter.

S 7436. Claims-made policies; special requirements. (a) Where a policy
has been issued on a claims-made basis by an insurer against which an order
of liquidation, rehabilitation or conservation has been entered pursuant to
this article, the superintendent shall provide, at an appropriate
additional premium by - the insured and consistent with the terms of such
policy, for the issuance of coverage for claims based on occurences prior
to the termination of the policy which. are reported after the termination
of the policy, in the event that the insured seeks to purchase such
coverage in accordance with the terms of such policy.

(b) If. the order of liquidation, rehabilitation or conservation is
entered against an insurer which has issued medical malpractice policies on
a claims-made basis, then notwithstanding the entry of such order, the
superintendent shall comply with the requirements for claims-made policies
as set forth in subsections (b), (c) and (d) of section three thousand four
hundred thirty-six of this chapter and paragraphs two, three and four of
subsection (f) of section five thousand five hundred four of this chapter.

(c) In the event that an insured, who has been issued a medical
malpractice policy on a claim-made basis by an insurer against which an
order of liquidation has been entered pursuant to this article, chooses to
purchase coverage from a successor insurer, the superintendent shall
expedite the transfer of coverage that has been accrued, for claims based
on occurrences prior to the termination of the policy which are reported
after the termination of the policy, to the successor insurer of each
insured, in accordance with the requirement for claims-made policies as set
forth in subsections (b), (c) and (d) of section three thousand four
hundred thirty-six and paragraphs two, three and four of subsection (f) of
section five thousand five hundred four of this 9hapter.

Contact Webmaster
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BERKSHIRE HATHAWAY GROUP
R'i~$ft~IEB U5O'.2) 584:1 B50

FAX NO. •
P. 02

100 Flm Stamford Place
Stamford. CT 06902

Octcber 1, 2001

The Honorable J8n1. Mill«
CommIIIIoner of Insurance for the State of Kentucky
215 Wilt Mai1 St.
Frallkfart. KY 40802

Re: Relne&nnOe A,.""'tilt betwHn Ndonellnclemnly c:omp.ny
..d Frond" Insurance ComPMY

Dear Commiaicner MIller:

Thank you for~ the time to dIIOJI8 the situation at Frontier Insurence Campany with
us fast week. It is a challenging set of clrcumstanca, and M •• rnaIQ'1g every 8bt to
aa&ist the New York liquidation Bureau in Its Wldertaking to rehlbllltate Frondef'."Our
ce:xtti'1ed etfort8 have inc:IudecI some"1mcMItIve prcposais. and we are meet gratefUl far
your wiIIIngnea to dI8alSI and.~ 1M situation with us.

w... awaiting the appoyaI of .. New YOlk Uquk:tdon Bureau to 8h8r8 'NIIh you
COP" of h varfcw agreements that QOmPriM CU" companies' reIdonehIp to Frontier;
M~M~~~h~~m~~~.~
RIIh8bIIt8tor II nr:NIlICUng an behaI cI Frontier. only he can choaH to share Fronde(s
agreerrwa wIIh thft.I J*tI-lI .

In the klterin\ we have set out below • brief 0YWVieW of· the s~ from our
per8p8dIve; we do not presune to speak far 1be RehabiItatcr ar other Frontier entitles.
Nonetheless. we~ lU11'nartzed below the basic a1tUCtUrI of the retn&u'anCe and
admni5tratiYe agreements. Ant oml6Sions at8 due solely to the fact that Mt wished to
highlight certU1 PQf1Ione 01 1M agreement8 In advance of your mee~ G tamorTow
concerning thI8 rMlter. , ... Ie adtiIIonIIIlnfcrmation which you believe would aesiet
you In yow 8Y8ll1ation of INa sftuIItIon. pie•• do not hMit8bt to ask us fc;)r It.

The ReI"..rance Agrt8IIIent.

erective Ju1-11, 2000. NaIIonIIlndemitfty Compeny rNICO') t9Hd to rHlan Frontier
Inannce Compeny rFrontIr) n rapect of its ......... and rlinSUrlnCe obIgatIonI
for ac::dderWy.-. 1888..t prier. 'The AggrIgat8 Umit cA the reintuance was U.S. S800
millen dc*rI. nw IImIIII'IIduced by .. UItIrn8te Net loR, • cIeftned, peId bV NCO
und.- the agrHment. 1nc:IucIng .. IIocatwd and Wl8IccIIt.ed G.L owrhMd ~ FronIIW)
Ieee ~iaent~ In connecIIan wIh the CcMred Bu8inesL 'The rein8UlW1Ce
agrMmeIlt • 80IeIy .,.." NCO end FrQ"ItiIr; II is upr~ provided thIIt 1')0 ti'd
J*1iM~ .." rtghta under Ihe~ In the a¥n oIl'1hebi11tatkJn 01' lquldat!on.

T.a.phone 203-313-5200 • ~ 203-313-5221
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aI reins\nnce is directly payable to the rehablUtator or 1quIdatcr. 'There went no
aubUmfts In respect 01 any ap8cifIc on.. of~; d limit could be.~ bJ
payment of UIttm8te Net Lo8e When due, 1he IIaccfdent y'" bull of the cavwage
me.. th8t NICO beCIIme r.-ponaible for the 'ru1-ofP' IIIbIIIee d Frontier with rMpeCt
to 118 1999 and prior bullnea-eoverage fer IIri rr.urance obIgatIcns issued after 1888,
or fOr lose occurrencee oc:cuTIng after 1888. fa expressly excluded. Und., the original
&greemem. NICO 8SIU118d rIIPO"IIbiIIty tor payment cI ..~ cIeIme. and waa
~ IIr~ rICCMrieI.

n cannecdon with the reln8UranC8, NICO'. aftllate. NatIanaI UabIty " FA Insurance
~ ftNL&p) became the IIdmInIstrator cA the busi1ea reinsured by NICO. NLlF
entered Into an Administration Agreement that It lncotJ)orated Into the reinsurance
agreement by reference. U'-der .the Adn1nI8tratton Agreement, NL&F agreed at the
cornrnencement of the arrangement to utilize Frontlet per8OrI18I in n.ming off the 8U:)ject
labiItIes.. U1der the AdmIniItratIon~ NL&F ia to be~ by NICO for its effcrts
In carrying out the l\I'I-OI, -.:f it Ia~ provided th8l IUCh fees shal serve to
uhaJSt the Aggregate UTtit a.nW the ReInItnnce~

Endorsement NO.1. n.pII1IIs amended 1he ReJnsurw:e Ageement in JanuaIy 2001,
In brief. the .-1Cknernent modIIed the agreement • fcIaws:

1.- The td 'Nat re-deftned 10 be baCh FronIIer encIlls CaIromia-
domiciled , FranIIer PdIc InIc.nnC8~ ("Frontier
PaciIcf). In COflIIc*atIon of premlLm paid. the Aggregate UnI of
NICO-. IIabIly W88 rncreased to U.8.$888,854,275. Frontier and
Fronhr Paciftc eeeh haVe • aJbIImit WIthin the AGgregat8 LinI.
Frander's • U.S.$811.484.478 and FrontIIJr Pacific's is
U.S.$47.089.788.

2. NICO became fMPOI1SibIe fer ortt the I'18t obligations of Frontier and
FronIIer P8CiIIc. NCO has no .11iItement 10 the t*d I*tY
r~ 8nd NCO payI ortt 1he net ..,.. In reepect cl1he
RIInIured'.~ wheU1er the tti'd party relnaurers f8I to
per'alill on grOU1dl cI noIYw1cy. ........ to PfIf or iIl'f oItw,..an. For 1MPa1" of 11M RIInannce AgrHmtnt, 1he
.......... third p8rty I'IInIurance recovtries ere now deemed
made·. the RIinMndI mak.. payment on -.y CovWId UIbItIeI
which IrwdYe eppIcabIe reInuance CCMr8Qe. .

3. ThI ..........•anty buR.... (.~agbeI'end eppefIat. bond
~). wen fer toel. 0CCUTIng IftIIr 18&8, •• brcughI wIdW1
the CCMr8Q8 oIthe AR1annce Agreemert. Fu1"Mm1cn••anty
buIIneA pr.mium .. eemed, the AggrIgID LinIt of the ReInUance
AQrwmert Ie IocreuecI on • dc*r·fct-doller ball for each dOlI.- of

P~2



'.
•. ,.'.~ .1-2001 l'm 04: 27 PM

.. -. ~ ---. .._. - FAX 00 • PI 04

Events llnee ReMbiIitIUon.

Frontier voIu1briy agreed to enter inta rehablltallcn .... til y... • II OU'

\I1da~that FrontIIr wiIhed the DepIr1ment'llIIiatancl due to certain cash now
issueI th&t hid II1Hn • the ccmp8I'1Y. (,6Inang 0Iher ~. we undeIabind that
subIt8ntIIII aseta were held in tMt by • third party that hid entered Into an lInngement
with Frontier fot business written aft- 1898.) In·ertI event. I~ cleat that. unIeA
101M 8ItIIrn8tIw arr&ngM1d was put In place, Frontier could net ealtf mNt Ita
oblgauon. • they came due. de&pit8 the existence of 8UbItantIaI reInSt.nnCe coverage.
All • r.... NICO and NL&F agreed with the Regulator to modify the exiati IQ agreements
In ord. to f8c1tate the ongoing payment by Frontier of ill abIIgadons: that arrangement
II retlect8d In Endortem«1t No. 2 to "'e RnlMnnce Agreement. Which was exec &ted on
behalf of Frontier by Ita RehabiItatcr.

The~CCMn II busln,.. of Frontier not Ird Ided wftNn the wrangement thai
Frantier entered Into with a1t*d partI far certain poIt-1898 buill.. (In 0Iher words, the
~ conceme Covwtd u.bIIIeI tnter 1M ReinIc.nnce Agreement & CII1IIn ..
buUwa that was nat wIIhIn ttw CGYII age CJIW1I ~ the Renu1lnce Agreement). In
rwpect of such~. the wrangernent provIdM, ImOnQ CJIher thIngI. hit

1. 1lw RehabRator &IthofIz8I NL&F to....and arrange payment for.
an 8 100% (I&, 'VOW) bBe aI c:IIII'M other1h8n bond obIgationa
wtich we 'llccIIIJIt8d due to [Fr'ar1IfefIJ rIhabItatIan or [the)
faIln ~ [FrCntIer] II) c:onIInJe to qJafIy .. an auIha(tzed IraIw or
surety and 8lfi 888LIn8d reinsurance.· AI..". .... p8ld wHch
were nat then owed by NICO treder 1hI ReInsurance Agreement.
including sums In respect or third party rein8uranceS. ConstitUte a
108'1 to Frontier which It wi pay back. with interest.

2. EiIhIr NICO or the RehlbrIt8tDr may tIniW1ate the artIngemant at
8t'fI arne. Once wminated. alloan ..... and accrued..est owed
to NICO wil~ irnrnedIatetf ofr8811gailst III remaining reine\nnce
obIgIdIgna to Frontier.

NL&P II UhortZ8d fa administer the coIIec1b1 of ....d pwty
r--.nnc. ovwed to Frontier while the .,.1Qement II In place.
8u'N coIect8d·wII be UMd to pay down 8nf outItandIng~made
by NCO to FIantler. W... hapefuI th8t thII future of the
a ••agemertwi MMlta J1W*nIZ8..1Oan~meanng1hItW8
hINW rnDIrrized NCO'. abIIy to milld8In 1M .-rangement and
support 1M ordIIty ni IUCCIIBflA rehabItation d FrontIer.

PIgI3
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W. haY8 ontv recently beg\I1 operating \I'M:Ser 1his arrangement. At thIS point. the
greatMt ltv.. tDthe 8UCC8AfuI rehabilitation of Fra Iller • • eubItantIaI cal on Its
I'MOU'C88 that II not in the crdInatY courH of ItS dBlml n.n-otf. Cleartyt • ted1bI
default of hu1dred8 of miIIIon8 of doU8rl of rea.natlon bonds would constitute aucn an
event. w.~ thtIt IUd1 an event would unctennIne the rIhabiIftatIcn of the Compa-Iy,
and provoke Ita immediate lquidatlon. Under thIIt 1CINII'Io. ...... rehabiItdon. we
btIeve that no ctIimIntS wi 1'8C8M111t'/ f\RfS In r8Ip8Ct of Frontier Irww.u poIcieI
or bonds, except payments made by the VII1cuIIt8te~ b1dI, I.I'1tiI the IqIIId8lcr
hal had 111 opportunity to ......·uIImIte IabiIItIIs and __ of !he company•. M
you know. thai can be a very IMgIhy and diIIIcuI oracess.

w. be"'" that the RehabiIJbItor has the belt chance d rehablltatlng Fronller WlCI« the
current arnIng8l'Mnt (In ottw warda, paying cIaIm8 1n the ordinary caurse • they
become due). Even if that were not the case, however•• cal on 1he I'8damatSon bonds
fer technical default wiortt HI'V8 to a1ppIe the coal operadona of ITW1Y Insureda without
providing My ftnrdaI beneIIt to Kentucky or b regulators, • the cIakn wi undoubtedly
IBM to farce an immediate lquidation~ which no b'IdII WCUd be paid for IQn'le
time. Moreovw, we IUIpec:t 1h8l orti cIaInw 1hIt ..~ by proof8 of loawi be
&lowed in such • proceecIng: the caIng t:I bCndI on WChnIc8I default groundIl<eIy
wauId notCQ~ a valid clam In such. J)tCCllding. For ..... reatQnS. we have .
~ expIcmg with the AddII 'QtOn organIz8tIon. .-1d oItW bend holders. methode by .
which.. frontier bonds could be repI8ced. We.. concerned hit the short time Ines
that haY8 been put In piece In Kentucky wi not &low eutIIcItn time to achieve thatP.
thus~ the 1UCC••sU· r....tIon of the Cc:rnp8ny.

Once agU1. we w. pefU 10 you and yow DepIr1rnent far .. wIDrQ'1eSs to cr.cusa
1heIe end to export snt WWiS In which we can together ensure th8t aI concerned
partIee' i protected to the greateet extent D08IIM.

Vety truly yau'I. .

...,.,.."
~

BrIan G. Snovwr ..
VIce PrMldent and
General Ccu1IeI

co: ftt'. MIchMI Haydori. telecCpler (502) e84-~
Mr. St8w ~1QtCr...llcopier (808) 920-7720

Pig••
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I.Fa State of Utah
..".~w DEPARTMENT OF NATURAL RESOURCES
...,~ DMSION OF OIL. GAS AND MINING

•~~ 51~~ t~ "O/?q• J, 00 ,I. I I. ....

Michal. o. L.t.vitt
Go"-l'DClr

Kacht..b ClatU
E...a.,. Dir-:sor
Lo..uP. BrutooG
Dm-a Dinccor

'55)4 We.. NoMT~. Suile 1210

flab '.5601
1M LMe acy, Utah &&11.·sao1

1010W0S340
101~(Fu)

801-5~7223 (TOO)

CERITF1ED MAIL
10993400 0016 88960013

Dave Millet, Resident Agent
Lodestar Energy, Inc
H.C.3S Box 370
Htlper, Utah 84527

October S, 2001

Re: Bond Replacement Required. Lodestar Energy. Inc. Horizon Mine. C/OO1/02Q. QutlOing File

Dear Mr. Miller:

The new surety rules are now effective and Lodestar Energy, Inc. must replace the current surety,
Frontier Jnsunnce Company, within 120 days ofreceipt ofthis letter. The newrulcs. R64S-301-860.l10,
require that a surety company have a rating ofA· or better or a Financial Performance Ratina of8 or better
according to the A.M. Best's Key Rating Guide and be continuously listed on the ~artmentofTreasury,
Circular S70, Currently, Frontier Insurance Company is in ~ehabilitation" with tho New York Insurance
Cormnission and has a Bescts Rating of~'En and was dropped from the Circular 510 in June 2000.

Please call me (801·538.5306) or Pamela Grubaugh-Littig (801-538-5268) ifyou have any
questions about this. .

Sincerely.

\./~
Mary Ann right
Associate Director.

".Enclosure
lib Davis, Lodemr Enero. Inc.
John Maycock
P;\OROUPS\COAl\WP\()0100 c.WO\FINAL\BondRplaccmcndefter.doc.
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MichMa o. Lovitt

QoveI'llGl'

KathlMn Clarke
EQalu". Dinaor
lA.en P. BIUWl
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State of Utah .
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL GAS AND MINING
,5a6 W... NOI'Ift T.... SI.dIe f 210
POb,45101
W LaM~, UIeh t4t1...n
101053M340
1014SN940 (fIJI)
101-53107223 (TOO)

•

OC1Ober S, 2001

CERlTFIED MAIL
7099 3400 0016 88960020

Dave Miller, Resident Agent
Lodestar Energy, Inc
H.C.3S Box 370
Helper, Utah 84'27

Re: Bgnd llep1aQement R.eguigd. Lodestar Energy. Inc.. White Oak Mine. C/007/001, Outgoing File

Dear Mr. Miller:

The new surety rules ate now effective anc1 Lodestar Euetl)'. lJIc. must replace the cumnt surety,
Frontier lnsunn" Company, within 120 days ofreceipt ofthis letter. The DeW rules, R645-301·860.l10,
require that a surety company have arating ofA· or better or aFinancial Performance Ratinl of8or better
according to the AM. Best's Key Rating Guide and be continuously listed on the Deputmmt ofTreasury,
Circular 570. Currently, Frontier Insurance Company is in "rehabilitation" with the New Yark Insurance
Commission and has a Best's Rating ofUE" and was dropped from the Circular 570 in JUDe 2000.

Please call me (801-S38-S306) or Pamela Grubaugh-Littie (801-538-5268) if)40u have any
questions about this.

\IS

EDclo&Ul'e
I!b DaviJ. Lodcmr ElaeI'gy, Inc.
JohDMa~
P:\OROUPS\COAL\WP\007001.WO\FJNAL\B0n4~eEllt.doc



MicMeiO. lA,vice
Gow.raol'

lU\.h,"n.Clarke
BaocuCi.,. DirecIor
l.oweU P. 81'&111011
Divi&iGt\ llirl":l":lftr

• •
~ P. Cei H.d Time Nov, 1. 1: 14PM . Prinl Time No v, 1. 1:16PM

Received Time Nov, 1. 1: UP},! Print Time Nov. 1. 1: 16PM

. I.Ffa State of Utah
~,'t DEPAR.TMENT OF NATURAL RESOURCES. T' DlVISION OF OIL, GAS AND ~NING

'sS' w.tNotUll""•• SuiIe'2'O
PO So. 14580\

sa. L.-.e Cq', UI.al\ ." " ....
101-531-$340
8O'~(f"u:)

8O\0$3S-72Z: (TOO)

October 26, 2001

Dave Miller, Resident Agent
Lodestar Energy, Inc.

. . HC3S Box 370
. Helper, Utah 84526

Re: Decision Document and Revised.Permit CNhisky Creek·ContoWMiningl. Lodestar
Energy Inc., White Oak Mine, C10011001 -SROlA. Oijtgoing File

Dear Mr. Miller:

The Division has 'processed the Whisky Creek ~ntoUr Minigg ofBanicr Coal (fee coal)
significant revision to the White Oak Mine, iocludini all ~terials submitted as ofthis date and
has determined the application to'be complete and adequate for WlWlCe ofa rev1sed pcnnit
The Decision Document and permit arc enclosed. Please note the nin~ special conditioDS in
Attachment A. The conditions have different time frames with which to comply. some as short
as five days. Please havo both copies ofthe permit siped by an .authorized representative 'and
return one to the Division.

Ifyou have my questions, please call me.
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ATrACllMENT A

As conditions of the permit, the Pcnnittee must provide the following in accordance wi~:

1) Water MODltoriDC. R64S-301-13 1.200. .
Lodc~tar Energy_ Inc. will submit water quality data for the%ite Oak Complex and
Loadout. in an electroDi, [onnat through the Eleetroni, Data Input web site,
bttp:/lhlunjx.bl.stare.ut.uslcgj-bjnLappx-ogm,£gi.

. 1) MiDIJll operadoD' and Fadlides. R64S-30l..SS3. The Permittee may take more than
60 days to do tOugh backfilling and gr:ading providc4 that~ more than 306,000 LCY of
spoil may be stored in the temporaxy spoil pile or in anypit or other location at the mine
where it is not in the approximate location for final gradin,.
R,64S-301-S60. The Pennittce mwt establish the approxirDate localian ofthe upper.
portion ofWhisky Creek during rough backfilling and grading.

3) OperadoDS PIaD Hydrologic lnform.dolL
. R64S·301..742.310•. By November 26. 2001, the Penuittee will revise all Map R64S-301­

742·3108 versions (submiUcd OD September 10,29(1) to indi~ethat the correct
weighted curve number for Zelle: 4 is 74.

.4)' Operatloaal Use ofExplo.ives. R645..301-S24.330 and R64S-301-S24.340. A pre-blast
SUIVey ofthe Quemr gas pipeline must be conducted by the Permitte~. Copies ofthe
pipeline survey mu.U be provided to Questar prior to blasting to provide an opportunity
for commenl:s. Copies ofpipc1me survey.must be provided to the Division within 10
days ofcompletion oftbe survey. .

5) General ReclamatloD RequirelDeIIU. R,64S-301-S41 ~400. By1anuary 26, 2002? details
.ofthe reclamation sequence ofthe Selina Haul Road and the White Oak Complex~
pad and Sediment Pond 004A must be submitted to the Divi6ion

6) Post Mimi Land Uses. R645-301-412.,By ]anuazy 26,2002, the Permittee must
remove all references to construet tho 1200-foot section of road because the Oman's
desire to construct it tb.ez:n.selvcs or the lease agreement must be moditied. Also by
1anlWy 26, 2002, tomm~nts from the landowners concoming the postmining land use
for Seetion 30 must be provided.

Received Time D8C, 21. 12: 18PM Print Time De e. 21. 12: ZOP" .
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7)

8)

9)

Hydrologic Reclamatloll Plan. .
1l64S-301-731.120. By November 26, 2001. tbePcnDittee tDU$t revise Figute SRP-2'oo
include: 1) the location of the highwall in the Relocated Stream Profile that will be
moved further upsl1'eam, and 2) the graded spoils in the'reltored stream channel that will
be removed from the TransitionX~tion to more accuratelyretlect the actual detJign.

Mips Plaas and CroS$-S~tioDC of ReclamatioD. R64S-30l-"S42.300 and R645-30-l ..
521.152. By November 26, 2001the Perinittec must provide the Division with a contour
map ofthercclaime.d White Oak mine site at a seale of 1" =100' that show the contoW'S'

. within 100 feet ofthe disturbed area boundaries. (Map R64S-301·S27 Sheet 13, White
Oak Mine Site Pinal Reclamation Contours docs not .hpw the contour that are· 100 linear
feet outside the disturbed area boundaries

Bondillg. R645-301-840.520 By Noyember 2; 2001, the Pem1ittee must notify the
Division aftho capacity ofFrontier JDsurance Company to provide adequate bond .
coverage for the WhiLe Oak Complex.

O:\OO7001.WO\PLNAL\PE!RMIl'tevP_16%601.c1oc

RHe i Ye d Time bee. 21. 12: t8PK Print Time Dte.21.12:19PM
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Lodestar En'eity, lite.
MolIIIIJIUt OP~"IUU,1U ,

. Wltiu O,k, Ho,i:o", ad Grand ytdlq MintS
HC3SBox370

a"pu.. U/{lla 14526

November 2, 2001

Ms. Pamela Grubaugh·Uttig
Utah Coal Program
Utah Division ofOil, Gas and Mining
1549 West NorthTemple,.Suite 12I0
Salt Lake City, VT 84114-5801

RE: Notiti~tion of Inupacity of Surety Company

OW'Ms. Grubaugh-Littig:

Lodestar EnerGY, Inc. is pro:vid~g this letter in compliance with tJtah 'ReaulatioD RP4S..
301.840.520. It has come to our attention that the Utah InsUrance Department CODlpleted
proceedings for the ~voeation of Certificate of Authority against Frontier Insuran~e

Company 195 Lake Louis Marie Road, Roclc Hill, NY 12775 on October 24.2001, The
certified letter of the procc.cd~ and o~r.was mailed to Frontier Insurance Company on
October 25,2001. .

The order becomes final in fifteen (IS) days after the date of tDalling unless a written
request for a hearing is ree.cived from the Respondent ,Tho Respondent has JOdays from
the date the order bec:omes final to seek an ag~y review by flling a written petition.

·A,n"Order of Rehabilitation') was entered. by the Supreme Court of the State of New
York OD. <ktober 15, 2001, which includes 'a finding that '-Frontier is insolvent". It i3 our
wlderstanding that Frontier would deny that any "incapacity" is ~ated by any such
insolvency.

Please feel free to contact Ebcrley Davis - Lodestar (Lexington) at (859)25.5-4006 or
myself at (435) 44&·9454.

Sincerely,

.~~kt-.

David B. Miller
Business Manager

Cc: Eberle)' Davis - Lodestar :Energy (LexingtOn)

Dec. 21. 12:30PW Prinl Tim! Dec, i1. 12:32Pli
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,p,. State of Utah· .
....~,~ DEPARTMENT OF NATURAL RESOURCES
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November 13,2001

CERTIf1ED MAIL
709934000016 889S 9970

Dave Min., Resident Agent
Lodatar Encqy. Inc.
HC3S Box 370
Helper, Utah 84526

Re: CorrtcteCIlAtter, Bond RePlieement Required.. Lodestar Energy. Inc.. White OakMine·
Complex. Q007/001. Horizon Mine. 0007/020. QutCOD:& Fil!

. Dear Mr. Miller:

Lodestar Energy. Inc. must maintain surety for the Horizon Mme and White Oalc Mine CAmplex
as required by me provisions ofUCA 40-8-14 and rules enacted thereunder. The Supreme Court of the
State of New York dcc1aIed Frontier insolvent on October 15, 2001, In accordance with Utah R.cJUlation
R64S..]O1-14O.S~O, Lodestar Energy. ~., must replace the two FfOntier lnaurance Company bonda
within 60 days ofreceipt of this letter, but no later than COB January 7. 2002. The White Oak Mine
bond, Frontierlnsurance Company Bond #14371S, in the ~moUl1t ofS3,832,OOO; and the Horizon Mine
bond, Frontier In5urancc ComPi1J1Y Bond 1#143714, in~ amount ofSJ42.000t require replacement.. - .

If'replacement surety is not posted within this time frame Lodesur must cease coal extraction and
comply with the provisi~ns ot"R64S·301..S41.100 tbroughR64S...3~l-~41.400 uappl1Cable and
immediately begin to conduct reclamation operations in accordance with the reclamation plan.

Ifyou have any questions, please call me.

\ ...

"."-: P'riet fi.W ornec .
P:\oROUPS'COAL\....NCl7001.WO\FtNAL\p.llodesmr..doc:

. Received Time Nov. 15. 12:53PM Prin\ Time Nov. 16. 12:SSP1I
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White0akMinc= ia cmctl)' IIDi:aIWa COIl m4JIodzou Mmt iI_kiq.permit tl) mia.e
&daral cc.J. bathal IIIiz* tbrouab. the 11Mri.....1=-way. ftcIenl ........\aa4s widalMral
obtipe.s u.yoa1y be~ iftbly...wmr.by & suntr u.tecl ill..Dpwtmmt olTr=m
Cj~Jv570. It hal ftIOCDt1y come to* dI:Iltioa of_Di9iaioatbatJraDdaoJunDce CampIII)' is IlO

kmpcGl~..,OIl faMnl \)aQds. letD¥ztI:LwAtolTII&aY1iMiDcddecI"- 1.2000
(att.aeW).. AddiI:iGu111. tM AM. Best lUtiA, CiuiM CQIftDtly tate4..0 cmpa:yat c++ (aaeta.d)..
Due to _ ~ that~bcadI••• loapi' aceeptaIM f« Iedrn1 boDcI, ... \aa4s Deed10 be npJICeG.

Tbaeftft. punuant to the tcquiraDmu otB64S-301-&'O P-'rcplKe suretY bGn&!& M1437U
ia twt amount ofSf.292,OOO Car White OatMine 11I4t12S4Z7 in the lIDO"Of$111.ooo for tile
HcrizoA MiM, both__ byE'ralitleilDsurmcC CGmpaDY1>f1u1jlS. %000. '
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Lodestar Energy, Inc.

Mountain Operations
Jf1lite Oak Mines, Horizon Mine and Grand Valley Milres

HC35 Box 370
Helper, Utah 84526

June 22, 2000

Ms. Pamela Grubaugh-Littig
State OfUtah
Dept. ofNatural Resources
Division of Oil, Gas and Mining
1594 West North Temple, Suite 1210
Box 14501
Salt Lake City, Utah 84114-5801

Dear Ms. Grubaugh-Littig:

This letter is in response to your letter of June 5,2000 concerning the replacement of sureties we
currently have for the White Oak and Horizon Mines by July 15, 2000.

This letter is to assure you that we are currently pursuing the replacement of these bonds.
However, we will not be able to replace these bonds by the deadline date set in your letter.

The issue with Frontier Insurance Company has put us in a bind corporate-wide since they not
only provide our reclamation bonding in several states but also our worker's compensation
bonding. Their down grading has come at the time when we are restructuring our corporate debt.
The replacement ofour bonding program with Frontier will be completed in conjunction with the
restructuring.

Our corporate office has assured me that this process should be completed by the end of August
this year. I am requesting an extension of 45 days from your deadline date of July IS, 2000 to
have bonds #143718 for $4,292,000 and #125427 for $711,000 replaced with surety bonds from
an approved company.

Sincerely,

\-o...-J~f, .)-.J. \.'-~
David B. Miller
Business Manager

Cc: R. Eberley Davis - Corporate Counsel
File: \Mydocumenu\DOOMOOO622.doc

EXHIBIT
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Lodestar Energy, Inc.

Mountain Operations
White Oak Mines, Horizon Mine and Grand Valley Mines

HC35 Box 370
Helper, Utah 84526

September 6, 2000

Ms. Pamela Grubaugh-Littig
Utah Coal Program
Utah Division ofOil, Gas and Mining
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801

Dear Ms. Grubaugh-Littig:

This letter is an update on the replacement of sureties for the White Oak Mines Permit No.
ACT/007/001 and the Horizon Mine Permit No. ACT/007/020 by September 15,2000.

We requested the original extension based on our assertion that Lodestar is· in the midst of a
financial restructuring, and the replacement of the Frontier Insurance Company bonding program
would be part of that restructuring. Unfortunately, the reorganization of Lodestar's finances has
not proceeded as quickly as we had hoped and expected. However, the restructuring is
proceeding and due to deadlines associated with certain ofLodestar's financial commitments, the
restructuring must be completed before the end ofthe year. We are requesting a·further extension
until December 31,2000.

We would appreciate your consideration in allowing us until December 31 st to replace these
sureties.

If you have any questions concerning this issue, feel free to contact myself at (435)637-9200 or
Eberley Davis - Lodestar General Counsel at (606)255-4006.

Sincerely,

\ . .,., \",..J~: p_~_\"'·~··IJ. . \..~

David B. Miller
Business Manager

Cc: R. Eberley Davis - General Counsel
File: \Mydocuments\DOGMOOO906.doc

EXHIBIT

I R
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January 16, 2001

Lodestar EnerD, llfc.
MOllrctain OpeldtUJllS

WI,ite Oak, Hori1.on, anilGl'tUld Valley MintS
HCJS Box J1(J

Htlp~r, Uta US26

~. Pamela Grubaugh-Littig
Utah Coal Program
Utah Division ofOil, Gas and Minini
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801 .

Dear Ms. Grubaugh-Littig:
. .

This letter is an update on the·replacement of the sureties for Lhc White Oak Mines Pcnnit
No. C'007/001 and the Horizon MinePemuL No. ClOO7/020 by December- 31,2000.

'We arc ~ucsting to extend the date to have the replacement bonds in place. It is
. difficult to give the exact date that the currellt finaneial situation at Lodestar will be

rectified.. ' Lode~dar is negotiating the restrue:turing of our Senior Not~s. as well as
in"'~ligating invcstmc:nlS &om stratc~( invtStors. Howev~r, the Scturhj~s an~

Exchnn,e Commission rules prohibit ur &om disclosing any more detail about the efforls
to reslructw'e tne debt. at this time. 'As·soon as we have more information that we can
share. we will provide that to you. .

To dale: none of Out lenders have taken any oction to restrict Lodcsur from operating in
the normal course of busjness.

. However, due to Lodcstar~s c~ financ:ial situation. it does not have access to surety
mmeu to ~a1isfy its bOJ1ding requirements in dlC nonnal course of business, and
lherefore is required to meel irs bondial: requirements with cash. Cwrcnt cash
availability is not great enough to replace the Utah 'bonds with cash or Letters ofCredit.

If you 1cllow of any alternatives that the Slate is wiltitll: to discuss during this period of
.waiting, please feel free to contact EberleyDavis - Lodestar (LexinllOl1) (859)255-4006
or mysclfat (435)441'·9454.

Sincerely,

~.:r.-13. \"'&-0--
David B. Miller
Business Manager

Cc: EberJey Davis - Lodestar (Lexington)
I

EXHIBIT

s
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State of Utah
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL. GAS AND MINING
1516 W"I NClM r.,.... SlMte 1210
'O.. '458C1
W l..*~, UWt"1.....,,
101-53H340
801~('ax)

em0l3Io7223 (TOO)

amber S, 2001

CERlTFIED MAIL
7099 3400 0016 8896 0020

Dave Miller, Resident Agent
Lodestar Ener&y. Inc
H.C.35 Box 370
Helper, UQh84S27

Re: Bond lleplamnept R.eQujred. Lodestar SnBcy. Inc., White Oak Mine. C/007/001. Outgoing flle

Dear Mr. Miller:

The new surety rules arc DOW effective and Lodestar Eneqy. ]'nc. must replace the current surety,
Frontier Insurance Company, Vritbin 120 days oCreceipt oftbis lett«. The now ruJea. R645..301-860.110,
require that a surety company have a rating ofA- or better or aFinancial performance Rating of 8 or better
according to me A.M. Best's Key Rating Guide and be continuously listed on the Department ofTIQSlIry,
Circular S70. Currently, Frontier Insurance Company is in l~ehabiliWiOftftwith the New York IDsunnce
Commission and has a Besfs Rating of"E" and was dropped from the Circular 570 in June 2000.

Please call me (801-538-5306) or Pamela Grubaugh-Lillis (801-538-5268) ifyou have any
questions about this.

'VI

EDcloaure
eb DaviI. LocleIut Energy, Inc.
101m MI)COCk
~\GP.OUPS\COAL\WP\007001.WO\FINAL\B~.dOc
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