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Castle Gate NOV #89-31-1-2, 1 of 2.

You may remember our discussion last week about Castle
Gate's request to hold an assessment conference prior to
submittal of all information required by the Division for
abatement. In response to Lowell's letter to Richard Allison
dated May 12, 1989, Richard called me to dispute the Division's
claim that Castle Gate must survey the sediment pond as a part of
the required abatement for the above-referenced violation.

I explained to Richard that, if he was concerned with
the abatement requirements, he could either submit the
information and then dispute the necessity of doing so in the
assessment conference or he could petition the Board for
temporary relief.

I also explained that the reason the Division has given
in the past for requiring a post-cleaning survey was to verify
that the pond was cleaned to the "as-built" standard. Richard
objected in that there is no rule requiring such a survey.

Since Richard was getting into the merits of the NOV
dispute, I interrupted him and again explained that I, as
Assessment Conference Officer, could not entertain a discussion
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of the matter until the actual conference. We then ended our
conversation.

Afterward, I looked up the rule that I assume was cited
as having been violated: UMC 817.46(h). That rule requires that
a sediment pond be cleaned out when sediment reaches 60% of the
pond's capacity. Stepping briefly back into my role as legal
advisor for the Division, I offer the following advice.

First, UMC 817.46(h) was specifically disapproved by
OSM when Utah received primacy in 1981. 30 CFR 944.12(24). I
went back to read the applicable Flannery decision to determine
the reason for OSM's action and found that this particular rule
was a "government concession" during the litigation, i.e. the
Secretary suspended this rule apparently because he agreed with
the industry that the 60% requirement would result in "excessive
maintenance and construction costs." Flannery I, Round II, page
20. By affidavit, the government stated that "amendments will be
proposed to the required frequency of sediment removal from
sedimentation ponds." Ibid.

OSM did change the rule. In 30 CFR 817.46(c)(iii)(F),
OSM requires the operator to "provide periodic sediment removal
sufficient to maintain adequate volume for the design event."
This clearly leaves with the operator the more flexible decision
as to when to clean a particular pond so long as the design event
can be accommodated.

The Division clearly has a problem in that the specific
rule that I assume was relied upon is not available to the State.
Since the initial disapproval by OSM was based upon OSM's
concession that the 60% requirement was unreasonable, I believe
that we have no basis upon which to enforce the cited rule.

It seems that, under the circumstances, that this NOV
should be vacated. Let's discuss this with Lowell as soon as
possible.

cc: Lowell P. Braxton
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Surfoce Mln.......1IHIthtn ancl Enforce....., Interior § 117.46

control practices. sinlly or in comblna- solids and sediment to streamflow or
tton. Sediment control methods in- runoff outside the permit area shall be
elude but are not Itm1ted to- prevented to the extent possible us1nI'

Cl) DisturbinJ the smallest practica- the best technololY currently avail
ble area at anyone time durinl the able.
mtninJ operation throu,h proJressive (2) All surface drainage from the dis
baCkfUlinl. JI'&din" and prompt reve- turbed area shall be passed throulh a
retation as required In 1 817.111Cb); siltation structure before leavin, the

(2) Stablltzln, the backfUled materl- permit area, except as provided in
at to promote a reduction of the rate paragraph Cb)C5) or Ce) of this section.
and volume of runoff In accordanCe (3) Siltation structures for an area
with the requirements of 1817.102; shall be constructed before bectnntnl

(3) Retalnina sediment within dis- any underground mining activities In
turbed areas; that area and, upon construction, shall

(4) Dlvertlnl runoff away from dis- be certified by a Qualified relistered
turbed areas; professional eDlineer to be construct-

(5) Dlvertinl runoff usinl protected ed as desllDed and as approved In the
channels or pipes throUlh disturbed reclamation plan.
areas so as not to cause additional era- (4) Any siltation structure Which Im-
alon: pounda water shall be desllned, con-

(8) Usln, straw dikes, riprap, check structed and maintained In accordance
dams, mulches, ve,etative sediment with 1817.49 of this chapter.
fOters, du,out ponels, and other meas- (5) Siltation structures shall be
urea that reduce overland now velaci- maintained until removal Is authoriZed
t" reduce runoff volume, or trap sedl- by the regulatory authority and the

• ment; disturbed area has been stabilized and
(7) Treatlna with chemicals; and I hall th t
(8) Treatln, mine dralna,e in under- revegetated. n no case s e s ruc

ture be removed sooner than 2 years
lPOund sumps. after the last auemented seedin,.
[44 PR 15422, Mar. 13. 1979, u amended at (8) When the siltation structure Is
U Fa 44781, sept. 30. 1983) removed, the land on Which the sllta-
1817,46 Hydrol-e baIan Siltation tion structure was located shall be re-

ltnIetUftl. va- eel graded and reve,etated In accordance
With the reclamation plan and

Ca) De!initiom. For purposes of this II 817.111 throulh 817.116 of this
section only: chapter. Sedimentation ponds ap-

Cl) Siltation structure, shall mean a proved by the relUlatory authority for
sedimentation pond, a series of sedi- retention as permanent impound
mentation ponds, or other treatment menta may be exempted from this re-
faciUty. Quirement.

(2) Dilturbed area shall not Include (7) Any point-source diaeh&rle of
thOle areas (i) In which the only un- water from underground workinp to
derp'Ound m1ninI actiVities inclUde dl- surface waters which does not meet
version ditches, siltation structures, or the effiuent limitations of 1817.42
roads that are desllned, constructed shall be passed through a siltation
and maintained In accordance with structure before leaving the permit
this part; and CIi) for which the up- areL
stream area Is not otherwise disturbed Cc) Sedimentation panda. (1) Sedl-
by the operator. h ..8_'" hall

(3) Other treatment lacilitie, means mentation ponds, w en~, s -
any chemical treatments, such as nac- (l) Be used individually or In series;
eulation, or machanlcal structures, Ul> Be located as near u possible to
sueh as clarifiers, that have a POint- the dlstrubed area and out of perenni
IOUfCe dlschar,e and that are utilized al streams unless approved by the rei
to prevent additional contribution of ulatory authority; and
auspended solids to streamflow or CiIi) Be desllned, constructed, and
runOff outside the permit areL maintained ta-

Cb) General requirement.. (1) Addl- (A) Provide adeQuate sediment stor-
ticmaJ contributions of suspended ace volume;
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§ 117.47

(B) Provide adequate detention time
to &l1ow the effluent from the ponds
to meet State and Federal effluent
limitations;

(C) Contain or treat the lo.year, 24
hour precipitation event ("desilIl
event") unless a lesser desilIl event is
approved by the regulatory authority
baaed on terrain, climate, other site
specific conditions and on a demon
stration by the operator that the ef
Duent Umitations of 181'l.42 will be
met;

(D) Provide a nonclo,nring dewater
Ina device adequate to maintain the
detention time required under para
Il'&ph (c)(1XiiiXB) of this section;

(E) Minimize, to the extent possible,
short circuiting;

(F) Provide periodic 8ediment remov·
al sufficient to maintain adequate
volume for the desilIl event;

(0) Ensure apinat excessive settle
ment;

(H) Be free of sod, large roots,
frozen soil, and acid- or toxic-forming
coal-processing waste; and

(I) Be compacted properly.
(2)(1) Sedimentation ponds meeting

the size or other qualifying criteria of
1 '7'76.216(a) of this title shall comply
with all the requirements of that sec·
tion, and shall have principal and
emergency spillways that in combina
tion willl&fely pass a lOO-year, 6-hour
precipitation event.

(Ii) 8edimentation ponds not meet
ing the size or other qualifyinl criteria
of 1 '7'7.216(a) of this title shall provide
a combination of principal and emer
lency spillways that will safely dis
charge a 25-year, 6-hour precipitation
event. Such ponds may use a sinlle
apillway if the spillway (A) is an open
channel of nonerodable construction
and capable of maintaining sustained
flows; and (B) is not earth· or crass·
lined.

(d) Other treatment /czcilttte.. (1)
Other treatment faciUties shall be de
lilned to treat the to-year, 24-hour
precipitation even unless a lesser
deaien event Ia approved by the rel\1la
tory authority based on terrain, cli
mate, other site-specific conditions
and a demonstration by the operator
that the effluent limitations of
181'l.42 Will met.

30 CPR Ch. VII (7-1-1' Edition)

(2) Other treatment facilities shall
be designed in accordance with the ap
plicable requirements of paragraph (cl
of this section.

(e) Exempttons. Exemptions to the
requirements of this section may be
granted if-

(1) The disturbed drainage area
within the total disturbed area is
small; and

(2) The operator demonstrates that
siltation structures and alternate sedl·
ment control measures are not neces·
sary for drainage from the disturbed
drainale areas to meet the effluent
limitations under 1 81'l.42 and the ap·
plicable State and Federal water qual
ity standards for the receiving waters.
[48 FR 44051. sept. 26, 19831

EDITORIAL Non: At 51 FR 41962, Nov. 20,
1986, panl4r1"apb (b)(2) of • 817.•6 was sus·
pended.

II 811.47 Hydrolopc balance: Diseharge
Itrueturel.

Discharle from sedimentation
ponds, permanent and temporary im·
poundments, coal processing waste
dams and embankments, and diver·
sions shall be controlled, by energy
dissipators, riprap channels, and other
devices, where necessary, to reduce
erosion, to prevent deepening or en
largement of stream channels, and to
minimize disturbance of the hydrolog·
ic balance. Discharge structures shall
be designed according to standard en·
Ilneering design procedures.

• 817.49 IlIlpoundments.
(a) General requirements. The reo

quirements of this paragraph apply to
both temporary and permanent im·
poundments.

(1) Impoundments meeting the crite
ria of 177.216(1.) of this title shall
comply with the requirements of
1 '77.216 of this title and this section.
The plan required to be submitted to
the District Manager of MSHA under
17'7.216 of this title shall also be sub
mitted to the regulatory authority as
part of the permit application.

(2) Destgn certtficatton. The design
of impoundments shall be certified In
accordance with 1 '784.16(1.) of this
chapter as designed to meet the reo
quirements of thla part using current,
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