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pany. L. Loyt "R / a«@é
Very truly yours,

Ol Misrnansy

Olga S. Comeaux, Legal Assistant
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FEDERAL PERMIT August 5, 1996
ACT/007/004

TRV
STATE OF UTAH ,R EC I? AV 2 Dl

DEPARTMENT OF NATURAL RESOURCES N _/
DIVISION OF OIL, GAS AND MINING JEN 3 01887
1594 West North Temple, Suite 1210
Salt Lake City, Utah 84114-5801

DIV. OF QIL, GAS & MIMING

This permit, ACT/007/004, is issued for the State of Utah by the Utah Division
of Oil, Gas and Mining (Division) to:

Amax Coal Company
P. O. Drawer PMC
Price, Utah 84501

(801) 637-2875

for the Castle Gate Mine. Amax Coal Company has rights of entry to the permit area
described below, and these rights of entry are contained in leases, subleases and
related documentation. A Surety Bond is filed with the Division in the amount of
$9,316,451, payable to the State of Utah, Division of Oil, Gas and Mining and the
Office of Surface Mining Reclamation and Enforcement (OSM).

Sec. 1 STATUTES AND REGULATIONS - This permit is issued pursuant to the
Utah Coal Mining and Reclamation Act of 1979, Utah Code Annotated
(UCA) 40-10-1 et seq, hereafter referred to as the Act.

Sec. 2 PERMIT AREA - The permittee is authorized to conduct underground
coal mining activities on the following described lands within the permit
area at the Castle Gate Mine situated in the state of Utah, Carbon
County, and located in:

Township 12 South, Range 9 East, SLB & M

Section 22: Portions of SE1/4 SW1/4 and SW1/4 SE1/4
Section 26: All but E1/2 E1/2

Section 27: All

Section 28: All

Section 29: All but N1/2 NW1/4 and NW1/4 NE1/4

Section 30: All but N1/2 N1/2

Sec. 31, 32,

Sec. 33, 34: All

Section 35: Portions of N1/2, W1/2 SW1/4, and SE1/4 SE1/4
Section 36: S1/2 NW1/4 and portions of SW1/4 and NE1/4
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Sec. 3

Sec. 4
Sec. 5

Sec. 6

Township 12 South, Range 10 East, SLB & M

Section 31: Portions of SW1/4

Township 13 South, Range 9 East, SLB & M

Section 1; Portions of NW1/4 NW1/4 and portions of NE1/4
Section 2: Portions of NE1/4 and NW1/4

Section 3: NW1/4 and portions of NE1/4, SE1/4 and SW1/4
Section 4: N1/2 and portions of SE1/4 and SW1/4

Section 5: NE1/4 and portions of NW1/4, SE1/4 and SW1/4
Section 6: N1/2 and portions of SW1/4 and SE1/4

Section 8: Portion of NE1/4

Section 9: Portions of NE1/4, NW1/4 and SW1/4

Section 10: Portions of NE1/4 and NW1/4

Township 13 South, Range 10 East, SLB & M

Section 6: Portions of NW1/4

This legal description is for the permit area of the Castle Gate Mine.
The permittee is authorized to conduct underground coal mining
activities and related surface activities on the foregoing described
property subject to the conditions of all applicable conditions, laws and
regulations.

COMPLIANCE - The permittee will comply with the terms and conditions
of the permit, all applicable performance standards and requirements of
the State Program.

PERMIT TERM - This permit expires on December 24, 1999.

ASSIGNMENT OF PERMIT RIGHTS - The permit rights may not be
transferred, assigned or sold without the prior written approval of the
Division Director. Transfer, assignment or sale of permit rights must be

done in accordance with applicable regulations, including but not fimited
to 30 CFR 740.13{e} and R645-303-300.

RIGHT OF ENTRY - The permittee shall allow the authorized
representative of the Division, including but not limited to inspectors, and



ACT/007/004
Permit

August 5, 1996

Page 3

Sec. 7

Sec. 8

Sec. 9

Sec. 10

representatives of the Office of Surface Mining Reclamation and
Enforcement (OSM), without advance notice or a search warrant, upon
presentation of appropriate credentials and without delay to:

(a) have the rights of entry provided for in 30 CFR 840.12, R645-
400-220, 30 CFR 842.13 and R645-400-110;

(b)  be accompanied by private persons for the purpose of
conducting an inspection in accordance with R645-400-100 and
R645-400-200 when the inspection is in response to an alleged
violation reported to the Division by a private person.

SCOPE OF OPERATIONS - The permittee shall conduct underground
coal mining activities only on those lands specifically designated as
within the permit area on the maps submitted in the approved plan and
approved for the term of the permit and which are subject to the
performance bond.

ENVIRONMENTAL IMPACTS - The permittee shall take all possible
steps to minimize any adverse impact to the environment or public
health and safety resulting from noncompliance with any term or
condition of the permit, including, but not limited to:

(a)  Any accelerated or additional monitoring necessary to determine
the nature of noncompliance and the results of the
noncompliance;

(b) Immediate implementation of measures necessary to comply; and

(c) Warning, as soon as possible after learning of such
noncompliance, any person whose health and safety is in
imminent danger due to the noncompliance.

DISPOSAL OF POLLUTANTS -The permittee shall dispose of solids,
sludge, filter backwash or pollutants in the course of treatment or control
of waters or emissions to the air in the manner required by the approved
Utah State Program and the Federal Lands Program which prevents
violation of any applicable state or federal law.

CONDUCT OF OPERATIONS - The permittee shall conduct its
operations:
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Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

11

12

13

14

15

16

17

(a) In accordance with the terms of the permit to prevent significant,
imminent environmental harm to the health and safety of the
public; and

(b)  Utilizing methods specified as conditions of the permit by the
Division in approving alternative methods of compliance with the
performance standards of the Act, the approved Utah State
Program and the Federal Lands Program.

EXISTING STRUCTURES - As applicable, the permittee will comply
with R645-301 and R645-302 for compliance, modification, or
abandonment of existing structures.

RECLAMATION FEE PAYMENTS - The operator shall pay all
reclamation fees required by 30 CFR Part 870 for coal produced under
the permit, for sale, transfer or use.

AUTHORIZED AGENT - The permittee shall provide the names,
addresses and telephone numbers of persons responsible for operations
under the permit to whom notices and orders are to be delivered.

COMPLIANCE WITH OTHER LAWS - The permittee shall comply with
the provisions of the Water Pollution Control Act (33 USC 1151 et seq.),
and the Clean Air Act (42 USC 7401 et seq.), UCA 26-11-1 et seq., and
UCA 26-13-1 et seq.

PERMIT RENEWAL. - Upon expiration, this permit may be renewed for
areas with the boundaries of the existing permit in accordance with the
Act, the approved Utah State Program and the Federal Lands Program.

CULTURAL RESOURCES - If, during the course of mining operations,
previously unidentified cultural resources are discovered, the permittee
shall ensure that the site(s) is not disturbed and shall notify the Division.
The Division, after coordination with OSM, shall inform the permittee of
necessary actions required. The permittee shall implement the
mitigation measures required by Division within the time frame specified
by Division.

APPEALS - The permittee shall have the right to appeal as provided for
under R645-300-200.
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Sec. 18 SPECIAL CONDITIONS - There are special conditions associated with
this permitting action as described in Attachment A.

The above conditions (Secs. 1-18) are also imposed upon the permittee’s
agents and employees. The failure or refusal of any of these persons to comply with
these conditions shall be deemed a failure of the permittee to comply with the terms
of this permit and the lease. The permittee shall require his agents, contractors and
subcontractors involved in activities concerning this permit to include these conditions
in the contracts between and among them. These conditions may be revised or
amended, in writing, by the mutual consent of the Division and the permittee at any
time to adjust to changed conditions or to correct an oversight. The Division may
amend these conditions at any time without the consent of the permittee in order to
make them consistent with any federal or state statutes and any regulations.

THE STATE OF UTAH
By:M(QQr

Date: DAME ~ \\‘ ; \R\ (e

| certify that | have read, understand and accept the requirements of this
permit and any special conditions attached.

PERMITTEE

Feol £ forh

Authorizee/Representative of Permittee

JAA/M-Qy/ -2'7/ 1997
Date

PERMIT.CG
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ATTACHMENT A

Special Permit Stipulation - Within fourteen (14) days of completion of the resolution
of the Pittston litigation, as referenced in the Applicant Violator System OSM
recommendation, Amax Coal Company will notify the Division of the terms of
resolution.
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SETTLEMENT AGREEMENT
The United States Department of the Interior, Office of Surface
Mining Reclamation and Enforcement ("OSM") and Pittston Coal
Company, its successor entities, subsidiaries, and its affiliates (hereinafter

referred to as "Pittston™) have agreed to resolve the disputes described

_below; The parties therefore enter into the following stipulations and

agreements. Except as expressly provided in this Settlement Agreement,
the representations and undertakings set forth below pertain and apply
only to Pittston and OSM.

1. = Pursuant to Section 510(c) of the Surface Mining Control and
Reclamation Act of 1977, as amended, ("SMCRA"™ or "the Act"), 30
U.S.C. § 1260(c), and pursuant to 30 C.F.R. § 773.5, et seq., ho permit
to mine coal shall be issued to an applicant if the applicant, or a party in
certain ownership or control relationships with the applicant, has
outstanding violations of the Act. In addition, pursuant to 30 C.F.R, §§
773.20 and. 773.21, existing permits may be subject to rescission. if
unabated violations existed at the time the permit was issued.

2. Pittston has been affected by 30 C.F.R. § 773.5 due 10 its

alleged status as the owner or controller of a humber of business entities,

— Page Number 1 —
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although Pittston has claimed those entities are independent contractors
and has denied any ownership or control of those entities. Pittston and
OSM are entering into this Settlement Agreement as a means of resolving
the dispute between them regarding the propriety of Pittston being listed
~as a presumed owner/controller of purported contract miners on QSM's
| ApplicantNiolator System through § 773.5, and as a means of resolving
the lawsuit instituted by Pittston and a subsidiary, Clinchfield Coal Co.,
in the United States District Court for the Wegtern District of Virginia,
‘'which was recently transferred to the district court for the District of
Columbia. OSM was enjoined from permit blocking Pittston or its
affiliates through the AVS as a result of that federal lawsuit. Upon the
execution of this Agreement, as part of the consideration for this
Agreement, the parties will submit a joint motion and an agreed order
dismissing that lawsuit styled Pittston Coal Company v. Babbitt, No. 96-
1431 . {Dist. Ct. D.C.). The parties will also contemporaneously move the
Hearings Division of the Office of Hearings and Appeals to dismiss the
pending applications for review, styled Holston Mining. Inc. v. OSM, No.
NX 93-34-R; and Eastern Coal Corp. v. OSMRE, involving two Pittston

subéidiaries and an entity (Glory Coal Company) on the attached list of

-- Pape Number 2 -
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contractors. The dismissal of the IaWsuit and the applications for review
shall be with prejudice as to all contractor violations being settled by this
Agreement, but without prejudice as to all contractor violations outside
i:his Agreement. Furthermore, Pittston hereby waives its right to file
constitutional challenges to the AVS and the ownership and co-ntrol
requlations, 30 C.F.R, §§ 773.5 and 773.15, as-to all contractors on
Exhibit A and all contractor violations on Exhibits B - G being settled by
this Agreemént, but Pittston reserves its rights as to all contractors and
contractor violations outside this Agreement.

3. Pittston and OSM have researched their records and have
exchanged information as to Pittston’s contract miners. In order to
resolve the dispute between them, Pittston hereby agrees that, as to the
entities at the sites listed on Exhibit A, the factors exist which give rise
to the presumpﬁon of ownership and control as defined at 30 C.F.R. &
773.5. Pittston also agrees that those presumptions may be applied to
the entities identified on Exhibit A on a permit specific basis. Exhibit A
includes, tq the extent available, the contractor name, AVS Entity
[dentification Number, Mine Safety and Health Administration

Identification Number, and permit numbers. Upon execution of this
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Agreement, OSM shall enter the permit specific relationships on Exhibit
A into the AVS. Pittston agrees that in any future proceeding with OSM
it will not contest that the contractors at the sites listed on Exhibit A fall
within the presumption defined at 30 C.F.R. 8 773.5. Further, Pittston_
agrees to waive its right to attempt to rebut the presumption defined at
30 C.F.R. § 773.5 as to those entities at the sites listed on Exhibit A. As
to all violations listed on Exhibits B - G, Pittston hereby specifically waives
its right to contest its link to those violations. Pittston specifically
reserves the right in regard to violations discovered in the future at the
sites listed on Exhibit A to contest its responsibility for such violations but
shall not attempt to rebut its ownership and control of the contractor at
the site. Pittston’s right to contest responsibility for violations shall
include the right to contest ownership or control of the site at the time,of
the violation. OSM does not admit the relevancy of this defén_ge'in all
cases.

4. It is the intent of the parties to include in this Agreement all
contractors and their applicable violations which are currently identified
on Exhibits A - G. Additionally, violations on sites listed on Exhibit A

which are discovered in the future, or violations which occur in the future
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due to past mining activities are included in this Agreement except as
provided in Paragraph 3 above. For purposes of this Agreement, the term
"violations" includes federal notices of violations, federal cessation
ordérs, bond forfeitures, unpaid federal civil penalties, unpaid AML fees,
interest or administrative expenseé or late payment penalties which
‘accrue on unpaid AML fees and unpaid federal civil penalties, unaba‘fed
violations, and other obligations arising under SMCRA. Entities, sites, and
violations are to be added to or deleted from this Agreement as described
below.

a. The parties acknowledge that there may be other sites or
entities which should be added 10 Exhibit A and entered into the AVS
pursuant to 30 C.F.R. 8 773.5 et seq. Such additions to Exhibit A may
be done through mutual consent of both parties. Any such modifications
shall be in writing and signed by both parties and attached and_made a
part of this Agreement. If an entity or site is added to Exhibit A, the
parties égree that the related Exhibits B - G shall likewise be modified, as
appropriate, pursuant to this Agreement,

b. Likewis_e, the parties acknowledge that there may'be‘ some

entities or sites which should be deleted from Exhibit A and removed from
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the AVS. If, following the execution of this Agreement, Pitiston can
show that it did not own or control an entity or site on Exhibit A, such
site or enti‘dr may be removed from Exhibit A through the mutual consent
of both parties. However, any deletions of entities or sites listed on
Exhibit A shall not alter or affect the current reclamation obligations or the
current AML fee debt payment provisions under Exhibits B and D - G of
this Agreement. No department, agency, officer ar employee of the
United States government _shall be liable, and Pittston agrees that it will
not make any claim, for any refunds of monies paid hereunder, or the cost
of reclamation performed under this Agreement, by virtue of any deletions
from Exhibits A- G, nor by virtue of amendment, deletion or nullification
of the regulations implementing the Surface Mining Control and
Reclamation Act of 1977, nor by virtue of any amendment, deletion, or
nullification of Act or any of its state counterparts.? .
5. In making this Agreement, Pittston does not admit any liability

for the entities listed on Exhibit A, does not assume any contractual

Y Removal of sites, contractors, or violations from Exhibits A - G of this

Agreement requires OSM’s consent. Pursuant to Paragraph 3 of this Agreement, Pittston
has waived its right to atternpt to rebut links o contractors or contractor violations
settled by this Agreesment. Accordingly, if OSM and Pittston cannot agree that a _
contractor ofr contractor violation should be remaved fram an exhibit, Pittston has no
recourse to adrministratively challenge OSM’s decizion through 30 C.F.R. §§ 773.5,
773.15, 43 C.F.R. §§ 4.1280, 4.1380, or any other procedure.

-- Page Number 6 -

LanTh VT T-NATSTT TS NOTOROONY O Y

o Ton B8 /AT SO



wnn

obligation of those entities, and does not waive any defenses it has to
liabilities of these contractors, excépt the SMCRA liabilities under this
Agreement. No person or agency other than OSM and the other state
surface mining regulatory authorities may assert a claim against Pittston
baseﬂ upon .this Agreement or otherwise use this Agreement against
Pittston in any manner whatsoever. Similarly, this Agreement does not
create any right or obligation enfarceable against OSM for the benefit of
any person other than Pittston. |

6. OSM has reviewed Exhibit A and has developed a list of the
contractors on whose operations outstanding issues exist concerning
abandoned mine land reclamation fees and federal civil penalties, attached
as Exhibits B, C, D and G. Exhibit B lists the amount of AML fees
attributable to the purported contractors of Pittston. Exhibit C shows the
amount of federal civil penalty debt. Exhibit D shows the amogunts of
AML fees which have been assessed on purported contractors of Pittston
pursuant to fee compliance audits. Exhibit G shows the amount of AML
fees which have been assessed on certain Pitiston subsidiaries through
AML fee compliance audits and for which OSM holds Pittston responsible

for the entire debt as compromised. To the best of the parties’
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knowledge, after reasonable investigation, Exhibit# A - G list all
contractors and contractor violations that are or should be linked to
Pittston. |

7. In consideration of this Agreement, Pittston agrees to pay all
the principal amount of AML debt due from its purported contractors
listed on Exhibits B and D, with the tatal AML debrt Pittston agrees to pay
for its contractors on those two exhibits under the terms of this
Settlement Agreement being $312,817.26. Pittston further expressly
agrees 1o pay $11 7,528,87 in AML fees Ii.sted in Exhibit G plus any such
additional penalties and interest which may accrue on Exhibit G under the
applicable regulations.

8. The total amount of AML fees due from Pittston under this
Agreement is $430,346.13 plus the additidnal penalties and interest
which haye éccrued and will accrue on the fees listed on Exhibit G._Fifty
percent of the AML contractor debt, $156,408.63, shall be paid
simultaneously with the execution of this Agreement, with the balance
due and payable one year from the date of execution of this Agreement.
Interest at the rate of 5.89 per cent per annum shall accrue on the unpaid

balance from the date of execution to the date of payment. Interest shall
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be compounded annually. Additionally, the AML debt attributable to
the subsidiaries listed in E)rhibit' G, amounting to $117,528.87, shall be
paid in full upon execution of this Agreement.
9. The parties recognize, understand and agree that OSM has
- computed abandoned mine land reclamation fees due from Pittston, its
affiliates and the contractors shown on Exhibits B, D, and G based upon
clean coal production tonnages when, under OSM's regulations, the fees
could have been computed on the basis of raw coal production. The
parties recognize, however, that OSM’s regulations on computing AML
fees on clean coal or raw coal production are undergoing review. As
stated in the audit reports routinely issued by OSM, neither interest nor
penalties will accrue on the principal amounts attributable to raw coal
tonnages until this regulatory review is completed. Upon completion of
the review, Pittston will be notified tff OSM elects to initiatg future
collection actions for the difference between raw coal assessments and

the clean coal reported. In the event that payment of fees on raw coal

Py

#  The interest rate is equal 10 the rate charged on judgments entered in federal

courts in favor of the United States. The interest rate for this Settlement Agreement
was determined by the parties by calling the United States District Courn for the Western
District of Virginia. If Pittston pays 50% of the AML fees due hereunder on the date of

execution, and the remaining 50% exactly one year later, $ will acerue in interest
on the unpaid balance, making the amount due to- OSM on 1997, be _$

exclusive of any additional sums due for raw coal TOnnages.
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tonnages is sought, a bill for the additional unpaid fees will be issued by
OSM. Additional interest and penalties on such raw coal tonnages will
also accrue from the billing date. If presented with a bill for additional
fees as a result of a raw coal computation, Pittstan shall have the right
to contest any AML fee assessment in excess of the clean coal
computation and OSM shall have the right to pursue collection of the
additional assessment, as in the case of other operators.

10. Based Aupon the unique circumstances now existing between
the parties and in consideration of this Agreement, OSM agrees that
Pittston will not be linked to any interest, late payment penalties or
administrative costs attributable to the contractors listed on Exhibits B
and D as long as Pittston timely pays all sums due hereunder. Upon
execution of this Agreement and the promise to pay the sums described
in Paragraphs 7 and 8, Pittston will be considered by OSM to be._jin the
process of correcting the AML deficiency "to the satisfaction of the
regulatory authority, department, or agency which has jurisdiction over
such violation,” pursuant to § 510(c) of SMCRA, 30 U.S.C. § 1260(c).
Accordingly, OSM will cause such information to be entered into the AVS

as. to prevent Pittston from being permit blocked on the basis of the
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unpaid AML fees attributable to the contractors on Exhibits B and D, and
the other linked entities on Exhibit G. Further, as long as Pittston timely
pays all sums due hereunder, Pittston shall have no further liability for
interest, penalties ahd administrative costs on AML fees of contractors
and sites listed on Exhibit A.

11. Payments required to be made under this Agreement shall be
deemed 1o be made upon receipt of the proper amount by certified check,
cashier’s check, or money order payable to the "Office of Surface
Mining,” mailed to:

Office of the Field Solicitor
U.S. Department of the Interior
530 S. Gay Street, Room 308
Knoxville, Tennessee 37902
Attn: John Austin '

12. OSM has reviewed Exhibit A and has developed a list of sites
{Exhibits E and F) upon which additi.onal reclamation measures need. to be
taken in order to bring those sites into compliance with the provisions of
SMCRA. Under the terms of this Settlement, Pittston will abate any and

all outstanding performance standard violations to bring such sites into

compliance with the Act,
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13. Additionally, Pittston shall participate in OSM’s Appalachian
Clean Streams Initiative by addressing acid mine drainage at a Virginia
site(s) eligible for funding under Title IV of SMCRA. The total cost of

Pittston’s participation in the Appalachian Clean Streams Initiative shall

be $100,000.00, exclusive of Biffstope -Ianning and engineering EB51S.
While Pittston agrees to participate in the Appalachian Clean Streams |
Initiative, it does not guarantee the resUI'gs of its work, only the dollar
amount of its participétion. OSM and Pittston agree to meet with the _
Commonwealth of Virginia, after the signing of this Agreement, to discués
the Appalachian Clean Streams Initiative and 1o mutLi--leI;l agree with the
Commonwealth of Virginia upon a site, reclamation plans, and cost
estimates. OSM shall receive appropriate documentation showinQ the
cost of Pittston’s participation in the Appalachian Clean Streams Initiative.
Pittston agrees to perform the stream reclamation praject. in a
workmanlike manner.

14. All reclamartion performed by Pittston under this Settlement
Agreement, except for the work perf'ormed under the Appalachian Clean
Streams Initiative, shall be in accordance with applicable federal interim

or approved permanent program standards. OSM shall conduct follow-up
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inspections on all sites on Exhibits E and F to determine compliance with
items such as, but not Iimiied to, revegetation, sediment pond removal,
tree plantings and 1o determine site conditions after Pittston’s initial
remedial actions. OSM shall notify Pittston of its findings and any
additional work OSM beliéves is required under this Agreement.

a. if environmental deficiencies are created by thg abatement of
the performance standard violations included in this Agreement, OSM
shall notify Pittston of the deficiencies and PFittston shall take steps to
remedy the situation within a reasonable timeframe specified by OSM.

b. In regard to any permanent program site covered by this
Agreement, after achievement of the permanent program standards,
Pittston may request that the appropriate state regulatory authority
terminate jurisdiction pursuant to the provisions of its approved
permanent regulatory program. -

c. Upon receipt of written requests from Pittston regarding
cornpletion of reclamation on interim program sites, OSM and/or the state
regulatory authority may notify Pittston of its determination as to whether
or not the interim regulatory program provisions have been met as to each

interim site covered by this Agreement. Receipt of these notices by
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Pittston from both OSM and the sfate will terminate the regulatory
jurisdiction of the Secretary of the Interior, consistent with the provisions
of 30 C.F.R. § 715.20.

15. Time is of the essence in regard to this Agreement. OSM and
Pittston s-hall mutually agree upon a reclamation schedule for the
completion of all reclamation work. Pittston shall exercise its best efforts
to complete all initial site work by December 31, 1998. Pittston shall
notify OSM upon the completion of the initial site work, in accordance
with applicable standards, of each reclamation site to allow for inspection
prior to equipment removal. OSM and Pittston recognize, however, that
Pittston’s perfarmance of such work may be delayed from time to time
due to factors beyond Pittston’s control. Pittston shall diligently attempt
to minimize such delays to the ext‘ent feasible, and shall inform QSM if
the reclamation schedule will be delayed. .

16. OSM and Pittston recognize that from time to time dispﬁtes
may arise between the parties concerning the entitlement 1o or the length
of any schedule extensions requested by Pittston, or concerning a

determination by OSM that reclamation work at a given mine site has not

been properly performed or completed. Because the parties wish to
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procedures shall be utilized in such instances;

a. OSM and Pittston will first make a good faith attempt to
resolve any dispute between themselves on the local level. If
informal methods fail to produce an agreement, Pittston shall
state its position briefly in writing and deliver it to the
appropriate OSM Regional Director with a copy to the
appropriate Field Office Director. The parties shall then have
two weeks within which to negatiate a resolution of the
dispute. If an agreement is reached, the parties will sign a
brief written statement to that effect, and the statement will
be attached to and become a part of this Agreement. If the
parties fail to agree, OSM shall pravide to Pittston a written
decision, - explaining the basis for its disagreement with
Pittston’s position.

~b. Upon receipt of a written decision from OSM rejecting

Pittston’s position on some or all of the issues in dispute,
Pittston will have five (5) warking days within which it may
accept OSM'’s decision and initiate action to comply with the
decision.

C. If Pittston does not accept OSM's written decision within
five (5) working days, OSM may initiate any appropriate
enforcement action for that site including the issuance of 1en
day notices, notices of violations, cessation orders or suit in
the appropriate U.S. District Court. Moreover, any monetary
penalties assessed by OSM after taking an appropriate
enforcement action issued as a result of a disagreement about
reclamation governed by this Agreement, shall not be included
in this Agreement or attached to this Agreement. Pending
resolution of the dispute under the procedures set forth above,
the partiss shall continue to comply with the terms of this
Agreement with respect to all matters not in dispute.
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d. The parties agree that there are no new administrative

remedies or rights of discretionary review under 43 C.F.R. §

4.1280, 43 C.F.R. § 4.1380, or 30 C.F.R. § 773.5 er seq

created by this Agreement.
If OSM determines that Pittston has a pattern of failing to comply in good
faith with the reclamation obligations specified in this Agreement, or fails
to timely pay any instaliment of the AML debt due hereunder, OSM may
use either of these failures as Qrounds for declaring breach of this
Agreement. If such failure(s) occurs, OSM may take advantage of any
and all remedies available to it under law necessary to secure complete
compliance with SMCRA. |

17. OSM recognizes that Pittston has performed an estimated
$300,000.00 in reclamation on the Glory Coal Co., Inc., sites in West
Virginia, pursuant to agreement with the West Virginia Division of

¢

Environmental Protection, and has entered into an agreement with the
West Virginia Division of FEnvironmental Protection to reclai?n fsites
formerly permitted by ZY Coal Co., Inc. and Careers, Inc., at an estimated
cost of $1,635,000.00. Moreover, Pittston has entered into a settlement
agreement with the State of Wast Virginia which requires Pittston 1o

perform remedial reclamation measures on Glory’s Dola Mines. In

addition, as part of the consideration for the acceptance of this
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Agreement, Pittston has reclaimed, at no cost to the surface mining
regulatory authority for the Commonwealth of Virginia, thirteen bond
forfeiture sites at an estimated cost of $567,000.00; has reclaimed two
other sites with pending state enforcement actions with an estimated
value of $600,000.00; and has executed an agreement with the
Commonvwvealth of.Virginia to resolve state violations, including bond
forfeiturés, state civil penalties, bond pool -expenditures and other
expenditures by the Commonwealth of Virginia pertaining to bond
forfeiture sites. OSM further recognizes that the additional remedial
reclamation measures Pittston will undertake under its Settlement
Agreement with OSM will have an estimated cost of $1.1 million. In.
addition to the consideration for this Agreement mentioned above and at
paragraph 10, the parties agree that the performance of the remedial
reclamation measures set forth in this Agresment and Pittston’s
participation in Appalachian Clean Streams Initiative shall be
consideration. Upon the full performance by Pittston of the terms of this
Agreement, OSM shall compromise and offset the federal civil penalty

debt in Exhibit C. Upon the execution of this Agreement and upon the

timely payment of the sums due hereunder, OSM agrees not to permiit
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block Pittston on the basis of federal civil penalties attributable to the
purported contractors on Exhibit €. Accordingly, unless Pittston fails to
perform as agreed in this Settlement Agreement, no federal civil penalty
and no interest, penalties, administrative cost or post-judgment interest
arising from those federal civil penalties listed on Exhibit C shéll be the
basis of a permit block for Fittston, its owners or controllers, or any entity

owned or controlled by Pittston. Further, in consideration and recognition

P o TG

of the reclamation measures ﬁ& erformed under this Agreement and

the agreements with the state regulatory authorities, and the participation
in the Appalachian Clean Streams Initiative, Pittston shall have no further
liability for federal civil penalties for contractors and sites listed on Exhibit

Ty
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18. As 1o the Glory site known as Flag Run, special circumstances
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discharging through the Flag Run portals. However, Flag Run has been

exist which the parties hereby acknowledge. There Has§

over-permitted by an entity which has, to the best of the parties’
knowledge, information and belief, no known ownership and control
relationship to Pittston, as the term ownership and control is defined at

30 C.F.R. § 773.5. It appears to OSM that the mountain-top removal
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currently being conducted at the Flag Run site is likely to abate the acid
mine drainage from the Glory portals. If, at some future date, OSM
determines that the acid-mine drainage problem on the Flag Run site is
attributable to Pittston, OSM shall be free to address that problem
through any provision available to OSM b\;r statute, regulation or
applicable case law,

19. !n consideration of the execurtion 6f this Agreemenfc and
Pittston’s continued compliance with such, Pittston will be considered by
OSM to be in the process of correcting the unabated federal citations "to
the satisfaction of the regulatory authority, department, or agency which
has jurisdiction ovér such violation,"™ pursuant to § 510(c¢c) of SMCRA, 30
U.5.C. 8 1260(c). OSM will cause such information to be entered into
the AVS so as to prevent Pittston from being permit blocked on the basis
of the violations identified in the Agreement. . -

a. Subsequent to the execution of this Agreement, any permits
or any significar_\t permit revisions to be issued to Pittston, or to any
persan or entity related by ownership or control to Pittston, however,
shall be conditional on Pittston’s compliance with the terms of this

Agreement regarding payments of AML fees, performance of reclamation
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and completion of the agreed upon participation in the Appalachian Clean
Streams Initiative.

b. A!tt_wugh OSM ‘has agreed that, upon full performance by
Pittston of the terms .of this Agreeﬁent, _OSM will not block Pittston for
the federal civil penalty debts of these purported contractors, and will not
require Pittston to pay interest and penalties on the AML fees atfcributable
to the purported contractors, OSM specifically reserves the right to
pursue the contractors for the AML fees and federal civil penalties which

are not paid by Pittston. The individual contractors shall continue to be

_ linked on the AVS 10 the unpaid AML. fees and federal civil penalties, and

T70Fh

shall remain liable for those debts according to Iaw.

20. Pittston will use its best efforts to gain access to all of the
mine sites included on Exhibits E and F. At present, Pittston and OSM
expect that the surface owners will allow access to perform the remedial
reclamation measures necessary to abate apparent SMCRA violations. If
Pittston’s best efforts fail, OSM will assist Pittston in gaining site access.
In the event that OSM and Pittston fail in their efforts to gain site access,
O8M and Pittston will search for an eligible abandoned mine land site

under section 404 of SMCRA which requires the same approximate dollar
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amount of remedial reclamation measures, and Pittston will reélaim that
alternate site in lieu of reclamatioh of the site for which access has been
denied. If forced by circumstances beyond its control to reclaim an
alternate site instead of a site listéd on Exhibits E and F, Pittston will be
considered by OSM 10 have resolved the problem specified on Exhibits E
and F "to the satisfaction of the regulatory agthority. department, or
agency which has jurisdiction over such violation," pursuant to & 510(c)
of SMCRA, 30 U.S.C. § 1260(c).

21. Any reclamation required under this Agreement may be
performed under or as a part of a plan to mine or re-mine the property
where the work is to be performed, but Pittston shall obtain all necessary
permits before it conducts any such mining operations.

22. Pittston and any person or entity related by ownership: or
control to Pittston shall, as required by law or regulation, include the
permits and purported confractors on Exhibit A on any state or federal
surface mining permit applied for in the future, or now pending before a
permitting authority.

23. The failure of QSM at any time to demand performance of any

requirement herein shall not affect OSM‘s right to compel full
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performance of such requirement at any later time. The waiver of OSM
of any breach shall not conétitute a waiver of any subsequent breach, and
the exercise or non-exercise of any ‘remedy by OSM shall not bar the
exercise of z—.lny other remedy or remedies that may be avaijablé to OSM.

| 24. The parties agree that this writing constitutes their entire
agreement. No alterations or amendments may be made to this
Agreement unless in writing and signed by both parties.

25. If at any time this Settlement Agreemént is revieWed and/or
interpreted by an administrative forum or a state or federal court, the
pariies agree that the purpose of this Agreement is to effectuate the full
and fair implementation of SMCRA. The parties do not intend to
circumvent any provision of the Act through this Agreement.
Accordingly, OSM and Pittston specifically covenant that this Agreement
may not be interpreted in a manner that is inconsistent with the
provisions of SMCRA or the regulations implementing that statute.

26. This Agreement is conditioned on receipt of approval from the

United States Department of Justice, and will not be executed by OSM

unless such approval has first been obtained.
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IN WITNESS OF THE ABDYE, the partiss have sxecured this

Agresmem as of the dates zet forth below.
| PITTSTON COAL COMPANY

/12/9¢ mﬂ%
D b /

QAT OF AFFAavVal

1 cenify o 1 mcxived pproval foun s Dot of Jusxe cn @ day of
19585, w aliow ey it zgrocy. S Do of Soefece Myging, w cremr o his

Somtexas Aprerewy.  Exauzad tiir e dig of .. 1996, in my cxpecity
as Spesial Assiomm U8, Arocmey in Yhe Plerpon Cozaonny v BT No. sz-xsnsmc:).
No. 91-0008-4 (W.D.Va.), aml ar cousm! fo OIM & Bl M Joc. v QM. No NX

93-34-K: xad Eagen Cogl Comw, v, OSMEE.
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