
o-I rt

J,JN - g 1992

Dianne R. Nielson, Ph.D.
Director, Utah Division of Oil, Gas

and Mining
3 Triad Center, Suite 350
355 West North Temple
salt Lake city, Utah 84180-1203
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This is in response to your May 11, 1992, request for informal review of the
Albuquerque Field Office (AFOI Director's determination that your agency
has not taken appropriate action or shown good cause for inaction with
respect to Part 1 of ten-day notice (TDN) number 92-O2-370-OO1 (sunnyside
Coal Co., ACT/OO7 lOO7l. The TDN alleges that the permittee failed to
contemporaneously reclaim a coal refuse pile

ln your request for review, you maintain that the schedule for
contemporaneous reclamation specified in the permit constitutes a permit
defect because the permittee now plans to consume the refuse pile as a fuel
source. Accordingly, you assert that your agency has acted appropriately by
ordering a modification of the permit to reflect this intended use.

ldo not agree that a permit defect exists in this case because there was no
error in approving the contemporaneous reclamation schedule in the permit
application submitted by the permittee. !f. for whatever reason, the
permittee cannot comply with the original reclamation schedule, it is his
responsibility to bring the matter to the attention of the regulatory authority
and attempt to secure a permit revision. Unless this occurs, the permittee
must comply with the terms of the permit or be found in violation of the
Utah program.

Since at least 1986, the permit has required reclamation of each bench and
slope combination (lift) as grading for the bench immediately above the slope
is completed. The record shows that reclamation, other than grading, on
three of five lifts that have been completed is several years behind schedule
according to the terms of this permit and that as a result, erosion is
occurring. Moreover, the order issued by your agency requiring the
permittee to either initiate contemporaneous reclamation or amend the
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permit to authorize removal of the refuse for use as fuel indicates your
agency's own belief that the permittee is not in compliance with the
approved permit. Finally, regardless of future plans, it may be necessary to
require temporary or permanent reclamation of these lifts depending on the
length of time before the refuse may be extracted as fuel or depending on
the extent of the fires which currently exist within the refuse pile.

Based on the foregoing, I have reason to believe that a violation of the Utah
program exists for which an enforcement action has not been issued. I

therefore affirm the determination of the AFO Director and hereby order a
Federal inspection

Sincerely,

W. Hord Tiptdn
Deputy Director
Operations and Technical Services

cc: Sunnyside Coal Co.
P.O. Box 99
Suniyside, Utah 84539

Robert H. Hagen
Director, Albuquerque Field Office

Nina Rose Hatfield
Assistant Deputy Director
Operations and Technical Services

Jeffrey Jarrett
Acting Assistant Director, Eastern Support Center

Raymond Lowrie
Assistant Director, Western Support Center

Joel Yudson
Assistant Solicitor, Regulatory Programs


