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Operations * Highway 123 + P.O. Box 99 + Sunnyside, Utah 84539

September 27th, 1993

Mr. James Carter

Director

Division of Oil, Gas and Mining
State of Utah Natural Resources
3 Triad Center, Ste. 350

Salt Lake City, Utah 84180

Dear Mr. Carter, Q%QZ (Q)A/

Per our discussion, SCA and Sunnyside Coal are substantially in agreement on
submission of the Operating Agreement. Final documentation of the water rights and
escrow agreement should be completed today, Monday, September 27th. 1 will be in Salt
Lake on Tuesday, Wednesday and Thursday and will insure that the you are informed by
SCA that the Operating Agreement is in place and that we are operating thereunder.

Attached is a letter from Sunnyside Coal outlining the two land and water sales
which are pending.

Corporate Offices Operations

The Registry Highway 123

1113 Spruce Street PO. Box 99

Boulder, CO 80302 Sunnyside, UT 84539
303-938-1506 801-888-4421

FAX: 303-938-5050 FAX: 801-888-2581
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N DIVISION of

QRERATING AGREEMENT OlL, GAS & MINING

Thia Operating Agreament (this "Agreement)

is made apd

entered into this day of June, 1993 netwesp SUNNYSIDE

COGENERATION ASSOCIATES, a Utah jolnt vemture ("Owner* or wseaw)

and SUNNYSIDE COAL COMPANY, a Colorado corporation {“Operator“).

RECITALS:
WHEREAS, CGwner ia engaged in Planning, dovciopinq,
congtructing and operating a wasta toal fired electric generating
Plant (the “Plﬁnt") Near the Sunnysaide mine.and coal washing

facsilitiaes ("§3nngi§g_ning“) in Carpon County, Utah, and owper

desires to utilize existing and future waste ¢oal rrom the

Sunnyside Mine for uae as fuel for the Plant; and

. ‘;MMN” WHEREAS, Operator is the ownar and operator of Sunnyside

Mine in Carbon County, Utan and desires to have tuture waste coal

from the Sunnyside: Mine Utilized as fuel for the Plant; and

WHEREARS, Kaiser (oal Corporation- ("Kaigern) by a Deed,
Assignment and Bill of Sale dated as O December 28, 1987, (the
"Deed*) convayed +o Sunnyside Fuel Corporation ("SEC"), <then

- affiliate of Owner, and sre¢ Lurther éonvayad and assigned to
Owner tha following: | '
1. The gok, coal tailingé and slurryAdischarge associated

with the Sunnyside Mine located or to be deposited on certain

real proparty (tha "Real Propertyv”) more particularly describea
in Exhibit wpw; '
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2. The Real Property;

3. Ingress ang ¢gress across other real

4. Environmental pernits associated with the Real Property
inciuding the state of utah coal Mining ana Reclamation Parmit
now designated No, ACT/007/035 which relatezs to tne Rea}l
Propsrey. (8uch Permit and any modifiaq reclamation permit which
may ba igsued with respect to Ownar's Raal Property shall be
refarred ﬁo herein as the "Bﬂmm%_mm"); ang

WHEREAS Kaigar, as leaséf; ahd Owner, as lessen,
dntered into a Land Lease Agreement dated as of March 30, 1987
and amended a8 of December 28, 1987 (the "keage”) to provide an
area for use am a site fer the plant on pPropertias described at
Exhibkit wp* (tha "Elgn;_ﬂi;g") and to provida the right to yse
rights-of-way fer Powar lines and other needs associated with the
Plant, provided that asuch uge is calculated to minimize
interfaerence with Operator’s activitiea at the Sunnyside Mine;
and ‘

WHEREAS, Operator purchased the Plant Site frrom Kaiser
subject to the Lease; anq

WHEREAS, Oparater, asa owner of <the Sunnyside Mine and.
Juccessor in intarast to Kaiser, has the benefit or a1l or the

rights reserved to Kaiser under the Dead; and

-.2 -
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WHEREAS, Ownaer and Operator desire to enter into this

Operating Agresment teo further evidence their respective rights

the Plant site
and the Raclamation Pernit,

NOW THEREFCRE, in consideration of $10.00, the mutual

agrecments and covenants contained herein ana other good anpgd
valuable consideration, the receipt anag Sutficiency of which are

hereby acknowledged, the Parties agree ag follows:

ARTICLE I: ENVIRONMENTAL RESPONSIBILITY

1.1 on onsibili

(3)  Subject to the terms of this Agreement, owner
shall be responsible for obtaining ana maintaining in good
standing al} permits, licenses, raclamation bonds and any other
governmental Authority needed on the Real Property and the Plant
Site to transport, deposit, stockpile, store, use, axcavate and
reclaim Tailings as defined below transportad and deposited on
the Real Praoparty or the Plant Site.

(b) Owner shall be responsible ang liable, except as
provided for below, for any condition or situation that creates
a violation of any permit, licenae, rule, regulation or statute,
. 1f that condition or situation occurs on-tha Real Property. sca
shall ba reaponsible and liable for any conditien or sltuation
that creates a violation of any permit, license, rule, regulation

°or statute, or causes damage regarding the area as set forth in

-n3-
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the Oparator:?

ART/D07/007, a deacription of which will be provided in Exhibit

"C" as soon as available but in any wavent, not later tham 13

months after the éxecution date of tnig Agresement (syuch area

hereinafter being defined a3 tha "m.ng_m") . to the extant that

condition orp situation g Caused or contributed to by Sca.

{o) thwithstanding the foragoing, Operator shall be
responsible and liable for any condition or situation that
é.reates 2 Violation or |nYy permit, licensa, Iule, Tegulation, or
Statute, if that conaitien or situatien occurs cn the Real
Propert‘yk‘qr Causes damage regarding the Real Property to the
axtent that condition or gituation is caused or contributed to

by
the Operator or agents of the Operator. Operator shall be

| regarding the Real Property.

(d) .Title to the Tailings as ;ie:ined below shall
transfer to the Owner at the boundary or the Real Property (it
being agreed ang undecstosd that Prior to such transfar the
Operator shall havse all or the responsibility, liability and
dutias with respact to such Tailings).

(8) Oparator shall indemnity and hoia harmless Owner,
its smployees, contractors, agents, successors, aesigns, partners
and representatives from and against any losses or liability

including any claims, damageas, necessary costs or sexpenses,

ineluding, without limitation, Ieasonable 1legal, consulting,
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out of op resulting fron any hazardous wastas, Substanca,

pellutant or contaminate arising or occurring in, on, or at the

Real Property due to or cccasioned by the acts op orissions of

the Operator, its agent, employaes or contractors subsequent tg

the data of this Agresment; Providead howav-r, this provision
shall not relate to Tailings, as derined below, tron the
Sunnyside Mine. This provision shall Burvive the termination of
this Agreement and shall remain in full force ang errect until
amcnded.?r Texminated in writing by the Owner ana Operator.
1.2 _Reg \tion Permit.  on February 4, 1993, owner
received a Reclamation Permit fur the ﬁaal Property from the
State of Utah Division of 0i1, Gas ana Mining ("DogM") whien
dllews for (a) excavation, transportation and use of Tailings, as
defined pelow, deposited on the Real Property as fuel in the
Plant, (b) delivery of Tailings, as defined below, Qirectly tfron
the Sunnyside &ine Lo the Plant Site for use as fuel in the
‘Plant, {c) postponémunt ©f reclamation on thosa portiéns of the
Real Property which are Proposed to bs excavated as fuel for the
Plant, and {d) designation of additional areas on the Real
Froparty for deposit of Tailings from the Sunnyside Mine. owner
shall forthwith amend the Reclamation Permit to provide that pogm
and the U.S. Office of Surface ¥ining shall furnish copies
directly to Operator of all written communicatisns from such

agencies ¢o Owner regarding the Reclamation Permit, including,

- 5“_
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ARTICLE II: DpEPOSIT oF TAILINGS; OPERATIONS

2.1 Dm’—is—?-i—nuxm,_gmmﬁ

(a) wWithout limiting the genarality of the résorvation

of righeus contained in the Deed, Ownar hereby agrees that
Opera:or\ shall have the continuing rignt during the term of this
Agreemenﬁ,- subject to and in cempliance with the Reclamation
Permit, uprpEs Permit, .State of “Utah Division of Air Quality
Approval Order ("Aix._aum") and all other applicable Permits,
to transport and deposit on the Real Property, gob, coal
tailings, ana slurry discharge ("Zailings") ang Rock, as defined
in section 2.5 belew, whicn Come from tha Sunnyside mine, Owher
shall have the right to dirvect the placament of Tailings and Rock
@n the Real Preperty, which pPlacenent shall allow for feasonabla
access for Oparator, Nutwithstandinq the rights set forth
herein, oOperator shall not daposit industriai waste, such asp
hazardous materials or substancas (incluading but not limited to,
asbastos, chemicalsa, Pellutants, contaminants, or toxic
substances), construction waste, pPetroleum products andg

byproducts, garbage, refuse, junk, mining machinery, lumber or

other materials orf o similar nature (ccllectlvely "industrial
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exacution date of this Agreement by

the Operator's acts or omissions. Tha industrial waste Disposal

Area located on the Real Property, previously utilized by the

Operator, shall net be utilized after axecution of thig

Agreemsnt.

(b) Operator agrees that it wil} transport and deposit
all Tailinge proeduced from or generated by the Sunnyside Mine to.
the extent the Sunnyside Mine éro&uéés Or generates the same andg
to tha extent Owner is authorized by the terms of the Reclamation
Permit, UPDES Permit and applicable perﬁits to rsceiva the sanme;
providad, that nothing in this Agreement shall i{mpose any
obligation on Oparatar to continue cperaticns at the sunnyside
Mina or affect mining practices at the Sunnyside Mine or
Operator's coal washing facilities. Decialons as te whether
particular preducts or materials are waste to the Sunnyside Mine
and, therafore, to e deposited on the Kaal Proparty (or the
Flant site) pursuant to the terms hereaort, shall rest solely with
Operator as owner of the Sunnyside Mine, subject to the
- Industrial Waste prohibition set forth above and applicable laws.

(e} If in the event it ashall reasonably appesr to oparatox

that tha actions or inactions of Owner have created an imminent

~7~—
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threat that the Reélamation Permit will be cancelled opr that

Operator will otherwise ba barred by the governmental agancies
havihg juriediction from continuling to exercise itg righta te
deposit Tailings from tha Sunnyside Mine on the Real Proparty,
and Owner ghall have tecaived written notice from +tha

Jovernmental agenecy having jurisdiction and tfailed to take
appropriate actien to remedy any such condition or default set

foxth in such notification, then Opsrator, subject =o the rights

' and linterest of the Bonanolders:® Trustee and Utah.POWEI and

Light, an assumed busiﬁess name of PacifiCorp, ("UP&L") shall
have th; right, but not the obligation, tg assume full and
complaeta cuatody and control of the Real Propersiy including
slurry pends and all other sites and areas on the Real Property
Feagsonably required by Opaerator for the disposal of Tailings from
tha Sunnyside Mine.

In such avent Oparator, subject to the rights and interest
§£ the Bondholders' Trustee and UPsrL, shall have the further
right, but not the obligation, to take such actions as shall be
necessary to remcdy.the conditions or defaults associated with
the  Real Property which Cauded the Reclamation Permit or
Operator's rights to deposit Talllngs on the Real Fropserty to be
€0 jeopardized.

Notwithstanding the foregoinyg, Operator shall have no right
to remedy‘any condition or default iz Owner is proceeding with

duc diligenca to remedy any such condltion or derault set forth

- 8 =



in the proper notica which ia the cause Of such condition or

default or if Owner is by proper proceedings appealinq the action
by DOCM or sthar governmental agency having jurisdictxon over the

Real pProperty.

2.2 1 inten L. Owner, in conjunction

with the operator of the Plant, shall prepare for review by

Operator, at laast 3 months prior to <the beginning of each
colendar year during the term ot thig Agreement, an operation and
naintenance plan ("O&M Plan®) for .the Real Property ror such
succeeding calendar year, except for 19%3. oOwner shall Update
the O&M Plan on a quarterly basis. Owner shalllmaXQ reaSonable
attempta to incorporate comments by Operator in the o&M Plan 80
ag to accommodatea Operator concerns, The O&M Plan shall set
forth, in reasonable detail, Owner‘'s plans for excavation of
Tailings durinq such succeeding yuar, Tha O&M Plan shall also
demonstrate that areas of sufficient si1ze are permitted and
available on %the Real Property for oOpsrator to deposit all
Tailings produced ana generated by the sunnyside Mina during such
ansuing calendar Year regardless of whather Owner's excavation
‘operations are conducted as Planned or are suspended or curtailieq
due to Porce Majeure or other causes. It is the intent of Qwner
and>0perator, and the 0O&M Plan shall provide, that Owner and
Cperator snall Plan, schedule and conduct their respective

cperations on the Raal Property during the turm of this Agreenent

in such manner that areas of sufficient Bize to allow Opearator

-9 -
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during each calendar year to deposit at least twalve months worth
Of Tailings prodused and genarated by the Sunnyside Mine.

2.3 Notice.

(a) Owner shall provida Operator with the following written

notifications:

(1) Owner shal} Provide Operator with at leagt ninety
{90} days advance notice, or as Soon as reasonably possible, of
tha proposed submission of any modification or amendment of the
Reclamation Permit. Ownar shall nakxe reasonablae attampts, but
not be obligated, to incorporate Operator‘'s concerns submitted in
writing to the Ownaer. Owner shall conform 5uch  proposed:
amendmant to the requirements or'this Agreement.

(1i) owner zhal}l Provide Operator with at least twelive

(12) months written advance notice, or, if less than twalve (12)
Rontha, as socn as Yeasonably pessible, orf any planned temporary
Or pearmanent cessation of operations at the Plant and shall
Provide Operator with immédiate-tolephonic or written notice of
Any unschedulad temporary or parmanent cessation of operaticns at
the Plant, o

{14i) Owner sha1l) provide Operator with notice of tha
Yeceipt of any notice of violation or cessation order relating to
the Reclamation Permit within twenty-four (24) hours, or as soen

a3 reasonably posaible, of the receipt of any such notice or

order by Owner.

- 10 -
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of any other notifications,_rtgulatozy changes or other ratters

affecting the Raclamation Permit, owner'sg operations on tha Real

Property, or Owner's cperation of Plant,

(v) Owner =zhall provide oOperator with reasonable
dumping and disposal instructions 1ip writing ror Tailings
conmistent with Owner's Reclamation Permit for each calendar
month at least thirty (30) days in advance of the beginning of
such month or as soon as Teasonably possible. Operator shali
have fixe (5) business days after receipt of instructions from
Owner to approve or propose reasonablae changes in writing. 1f
Owner does not receive Qperator'supropés-d changes in writing
within five {S) business days, the instructions shall be deemad
approved. 0wner shall incorporate Oparator's pProposed changes
Unless the proposed changes ara deemed Ly oOwner to be

unreasonable undep the circumstancas.

{b} Operator shall prQVide Owner with the following written
notifications: _

(i) Operator shall Provide Owner with at leaét twelve

(12) months advance written notice, or if less than twelve {12)

months, as soon as reasonably possible, of any planned temporary

OY permanent cessation of Cperations at the Sunnyside Mine and

shall provide Owner with immediate telephone or written notice of

any unschaedulad temporary or permanant cessation of operation at

the Sunnyeide Mine.

~ 11 -



a copy tharacf aof any notice it ray receive ralating to the

Reclamation Permit including notificationg regarding regulatory

changes or matters telating to the oparations of the Sunnyside

Mina or the use of the Real Property.

2.4 Coargss Refuse, Operator will deliver 9ok and coal

tailings from thae Sunnyside Mine wash piant generally

characterized as larger than 28 mesh ("Coarse Retuse”) to either
_the Plant gite or the Real FProperty, as direcreq Dy Owner.
Without }imiting Section 1.1; Owner shall be responsible for
obtaining‘ all permits, licenses and authority required on the
Real pProperty and/or Plant Site ior dperator to trémsport,
doposit, stockpile and store coarse rwfuse on the Real Property
and/or Plant Sita. Operator shall Cooparate with the Owner in
obtaining and maintaining all sguch permits, licenses ang
guthority. Ownayr shall lavel the Coarse Refuse 80 that Cperator
can continue to daliver Coarse Refuse to the Real Property.
Operator agrees to drive over the Coarme Rafuse in such a mannar
as to compact the Coarse Refuse which will‘ prevent firas ana
allow additional Tailings to be piaced on top of the 1irt in
accordance with the Reclamation Permit, UPDES Permit, Air Fermit,
and other permits,

2.5 Rock. Owner‘will designate an area or areas for
disposal on the Real Property for rock from the Bradfora breaker

at the Sunnyside Mine wash plant ("Rock") from developmant at the

- 12. -
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Sunnys;da Mine or expansions thereof or new hmines developed ap

landa now ownad or hareafter acguired by Operator which utilize

the Sunnyside Mina faczlitiea for the processing and shiprent of

and Owner shall provide Opsrater with access
to the designated araea(s)

Tailings and Rock,

for purposes of transporting and
depesiting Rock within such area(s). Operator shall make best
reasonable efforts to deliver Rock which {is substantially frae
from Industrial Waste.

2.6 goal slurrv. Operator shall be responsibla for
deliverylof refuse slurrvahich is comprised of water ana fine
waste coal generally characterized as smaller than 28 mesh ("Coal
Slurry”} from tha Sunnyside Mine to the Réal Propecty pursuant to
the 0O&M Plan, Owner's instructions and in accordance with all
pcrmlts via the Operater's slurry ditech to the slu:zy ponds
(cells) locatad on the Real Property. oOwner shall be responsibla
for mnintaining» slurry ditches  and for cleaning out and
maintaining the slurry ponds on the Real Property in accordance
with applicable laws, licenses, authorizations and permits,
Operator will be responsihle for maintaining slurry ditches and
obtaining and maintaining all permits, licenses and authorization
associated with the coal slurry until delivery to the slurry
ditch ¢n the Real Property. Owner shall be responsibla for
maintaining sufficiént capacity in the slurry ponds for receipt

of slurry from Operator's alurry ditch.
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2.7 2_fa . The parties hareto agree that Quner

s$hall not be responasible for the loss or damage to any property

©f Operataer and/or its agents or subgontractors, ir any, except

if such loss or damage results from the willful or grossly

negligent acts of Owner, its contractors or Subcontractors,

including Main, as defined in Section 6.1, Savage Industries Inc.
("Savage") or Tampella Servicss Inc. ("lampella“”).

Consiatent

with the rights ang obligations of each party hereto, Operator

shall, at its sole c¢ost and expensa, furnish whataver security it

finds necessary to adequataly protect its property.

2.8 cea3. It shall be the sole responsibility

of Owner to construct and maintain " such roads, ways and

transpertation facilities required for the transportabion of tha
Tailings on the Real Property and/or to the plant Site in
accordance with applicable laws, licenses, authorizations and

permits. Operater shall coordinata jts activities with the Owner
50 as to promote efficiency of effort and to conmply with the
vegulatoery requirements imposed on the Renl Property and the use,
operaticn, and maintenance of the Plant. Owner snall be

reaponsible for dust contrel, in compliance with the Air Permit,

for reads and werking areas on the Real Property.

2.9 5;;g;sn;gg__gng__;mn;gxgmgggg. Notwithstanding the
reservation of rights of Operator contained in the Deed, the
construction of roads Gr conveyors on the Real Preperty by the

Operatur shall be subject to the reasonable approval of the Owner

- 14 -



or its designated agent; further, in no event shall operator in

its exercise of such rights, impair the transportation of persons

and materials to, or the usae, operation and maintenanca of the

Plant, or Owner's use of or access toc the so-called Tonka Road.

The Operator agrees that as Part of its duties hereunder it shall
notify owner of any areas of, or structurss located on, tha Real
Property which may naaed repair or alteration.

2.10 agg;ggngg;ign;zgngl. Owner shall ke responsibla for
maintaining the sedimentation ponds, basins, sllt’ fences,
ditches{ cﬁlverts and rslated jitems on the Real Proparty.

2.li-5gg1gmgsiga_ggil_ggzzgg_ﬁggg. The Reclamation Soil
Borrow Area, locatad on the Real Property, is owned by Ownar ana

Owner shall utilize thia material in the Owner's DOGM reclamation

plans.

2.12 v n ion. Owner

shall be responsible for the Revegetation Test Plot and for
maintaining the boundary markers between the Real Property hnd
the Sunnyside Mine permit area for the term of this Agreamant.
Owner shall provide Operator with copies of all reports or
studies which are conducted on the R.voé.tation Test Plot,

2.1) pPowgr Lineg. Operator shall be responsible and liable
for all costs assovlated with wmaintaining power 1lines in
accordunce with applicable laws that provide power to the

Sunnyside Mine which touch or cross the Real Property.

—15-



ARTICLE III: 'TERM

3.1 Tsrm. The Term of thia Agrsement shall be

from the datae herecf

effective
and shall continue for a period of thirty

(30) years from tha date heraof provided; however, that the

parties may mutually agree in writing to extend this Agreement

for subsequent five (%) yesar tarms at any time arter any date

which is ninety (90) days prior to the eXpiration or terminatioen

of this Agreement.

_ ARTICLE IV: TFORCE MAJEURE
4.1 Fore ieure. Neither party shall be liable to the
other for any failure to perform such party's obliqations
hereunder to the extant and for the period that such fallure is
due to any cause beyond its reasonable control which cannot be
remedied through exercise of due diliyence or expenditure or
reascnable sums of meney (all of which causeg are callad “porce
Majeurs" herain), including but not 1limited to  civil
disturbances,‘war, fires, climatjc conditions noc reasonably
foreseeable, acts of God, acta of public enemy, or acts or
failures to act by any governmental entlty, and with respect to
&CA, if Utah Power & Light ("UP&L") (or its SUCCesBsOrs or
assigns) shall nmet bae required to purchase electrical power
generated at the Plant as a result of an event of Force Majeure
Oor otherwise under that certain Power Purchase Agreement between

SCA and UP&L dated Jahuary 30, 1887, as amanded. Without

- 18 =~
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limiting the foregoing, any such act, event or occurrence

resulting {rom the negligance of such party shall not constitute

a Force Majeure undar this Agreepent.

4.2 mﬁwnwm The affected party

shall (a) notify the other party promptly in writing of the
occurreance of any Porce Majaeure which may hanper or impair tha
performance of such affacted party, (b) give rull intormation
concerning such Force Majeure, (o) Promptly exercise all dua
diligence and axpend ai] reagsonable sums of money tu remova or
lessen the effect of such Porce Majeurs, and {d) proaptly notiry
the othef party of tha ending date of such Force Majeura. No
Suspensions or reduction due to Force Majeure shall invalidate
the remainder of this Agrsement; provided, howaver, on removal or
remedy of the Trorces Majeure event in whole or in part, the

pafties shall resume their performance as provided for herein.

ARTICLE V: FEES AND TAXES

5. Fees and Taxes. Owner will Pay all fees, taxes and
royalties, if applicable, assessed and levied directly on the
Real Property, including but not limited to real estatae taxes,
. reclamation faees inposed pursuant to Section 402(a) of the
Federal Surface Mining Control and Reclamation Act of 1977 and

the excise tax imposed Pursuant to Ssction 4121 of the Federal

Black Lung Benefits Revenue Act of 19277. Operator agrees to

- 17 -
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Promprly forward to Owner any notifications it receives regarding

the Real Property, the Plant Site or the Piant,

ARTICLE VI: OWNER'S RIGHTS AND OBLIGATIONS

6.1 Q;hg;;gg:ggmgn;;. Owner has entared intg an Operations

and Maintenanca Agreement with chas. T. Main Inc., now doing

buginess as Parsons Main, Inc. ("Main") attached as Exhibit wp»

and ¢ertain other agreaments with thira parties relating to the
4uae; operation and maintenance of tha Plant (Gollectively, the.
tPlant Operation Agrasgmentg™y . Operator further acknowledges
that Owner may assign or delegate certain or its rights and
raeponsibilities to Main, Savage,'”Tampe.:lla and cther parties
through the Plant Operation Agreements, howaver, sueh agreaments

shall not relieve Owner ©f any responsibilities or obligations

under this Agreement.

§.2 Cooweration ang Notiges. operator agrees to cooperate

with Owner's agents including Main, Savage and Tampella in their
exercise of any of Owner's rights and responsibilitieg under this
Agreément assigned or delegated under the Plant oOperation
Agreemnents. ‘Operator shall accapt any authcrized communication
from Owner's agents pursuant to such Plant Oparation Agreements
as ﬁhough the same were givan by Owner. Oowner shall provide
Operator with a list of authorized agents, which list shall be

amended from time to time to raflect current conditions.

- 18 -



ARTICLE VII: INDEPENDENT CONTRACTOR

7. Inﬁgngndgnt_ggn:xgg;g;s It is agreed and undergteea

that Operator is in all respects an indapandent'contractor, and

nothing contained in this Agreement shall make Operator an agent

Or employee of Owner, its partners, parent corporation or

affiliates. Operator shall be solely responsible for selecting
the manner and method of its obligations under this Agreemant,
Operator shall cooperate with Owner, Main and Savage and shall
comply with tha reasonabla requests of Owner, Main or Savage
concerning the QOperator's activities on the Real Propcrty as

previded for herein.

ARTICLE VIII: REPRESENTATIONS AND WARRANTIES

8.1 Repyesentations and Warranties. Each party To this

Agreement represents and warrants to the other party as feollows:

(a) such party has all necassary power and authority

Lo execute and deliver this Agreewent and to perform its
obliqaﬁions hereunder; |

(b} the execution and delivery by such party of the

Aéreement and the performance of its cbligations hereunder has

been authorized by all necessary action (corporate, partnership.

cr otherwise) and, upon execution thareof by the other party,

this Agreement will be the legal, valid and binding obligation of

such party;
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(c) other than as eXpressly sat forth herein, no

consant, appreval or other authorization is needed for thae

exécution or delivary by such party of this Agreement or the

performance of its obligations hereunder; and
(d) nelther the execution or delivery by such party of
this Agreement nor the performance by such party of its
obligations hereunder conflicts with or causes or will causa a
violation of any laws, corporate or partnership documents (as the
case may be) or default or breach under any other contracta,
agreepents or instruments by which it or any of its properties
Qre or may be baund.
8.2 Survival. The raprosontatiﬁns contained in this

Article VIII shall survive the exacution and delivery of this

Agreaament.

ARTICLE IX: DEFAULT

9. Dafault. If either party defaults in any of its
material.obligatiuns hereunder and fails to cure such default
within thirty (30) days aftar receiving written notice from the
other party of such default (or if a cure cannot be coupleaetad
within such thirty~day period, than within such longer period as
reasonably may he required so long as the defaulting party has
commenced its cura within such thirty-day period and is
diligently pursuing such cure), then the other party in addition

to any other rights it may have at law or in equity may terminate



it

this Agreement by 9iving written notica to the defaulting party

of its intention to do sc specifying the date on which this

Agruement shall be terminated (which shall not be lass than ten

(10) days after the date such notice of termination is
Qelivered). B8uch termination shall net relieve any obligation of

either party- arising or having becoma due prior to the

termination.

ARTICLE X: INDEMNIFICATION
10, ndemni lon. Each party agrees to defend at its
own cost\and expense and to indemnify and hold harmless the other
party ana ité offlvers, directors, employees, partners,

8uccessors and reaepresentatives fronm any loss, damaga, liability,

demand, clalin, dapage to Property or personal injury or death,

legal or administrative proceeding, and costs and expenses

(including but not limited to reasonable attorneys' fees and
expenses) ralating to or arising from any of the same, ineluding
those relating to or arising frém‘any Induatrial Waste, (each a
“Loss"), t6 the axtent any Loss results from or arises directly
vor indirectly, or In whole or in part from any negligent or

willful act or omission or material breach of this Agreement by

such party, its agents or its amployees,
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ARTICLE XI;: EXISTING AGREEMENTS

11.  Existing Agreements. Owner and Opsrator adknowladga
‘and agrea that each is subjabt to all of the rignts, obligations,
terns and conditions imposed or raserved in the De=ed and in the
Lease in accordance with their terms and that this Agrasmant does

not diminish, limit, enlarge, terminate, supersade or nodify the

Tespactive rights, oblligations, terms and conditions of thase

agreements,

ARTICLE XII: MISCELLANFOUS
12.1 Noticeg: All notices,rpayments reports, consents and
other communications between the parties shall be in writing and
shall be sufficlent when daliversd in person or when mailing by
certified United States mail, postage prepald, or when deliverad

Py personal delivery or sent by telecopy to the parties at thair

respective addressas, which shall prevail unless notice of a

changa is given in writing: .
TO OWNER: ggggl

Sunnyside Cogeneration Aassociataes
Attantion: David Pearce

P.O. Box 58087 _

Salt lLake Ccity, Utah 84158-0087



WITH A COPY TQ:

AND:;

TO OPERATCR:

WITH A COPY TO:

AND:

Reaton Office

Sunnyside Cogeneration Associataes
Attention: President

€/0 Environmental Power Corxp.

200 State Street, 13th Floox
Boaton, Mass. 02109

Tel: {617) 720-883p

Fax: (617) 720-4%4%

Hunton and Willians

200 Park Avenue

43rd Floor

New York, N.Y. 10166-011§
Attention: Zdward B. Koehler
Tel: (212) 309-1000

Fax: (212) 309-1100

Callister, Duncan and Nebeker
Suite 800 Kennecott Building
Salt Lake City, Utah 84133
Attention: Fred W. Finlinson
Tel: (801) $30-7353

Fax; (801) 364-9127

Sunnysida Coal Company
Attn: Robert Burnham
1113 Spruce Street
Beulder, Colorade 80302
Tel: (303) 938-1506
Fax: (303) 442-0281

Forrest E. Cook, Esqg.
Hutchinsen, Black and Cook
1215 Spruce Straest
Boulder, Colorado 80202
Tel: (303) 442-6514

Fax: (303) . 442~6593

Sunnyside Coal Company
Attn: Joe Fielder

P. O. BRox 89

Highway 123 Whitmore canyon
Sunnyside, Utah 84539

Tel: (801) 888~4421

Fax: (801) 888-2%81
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Unless otherwise Provided herein, any notice given by U.S. pail

shall ba deamcgd given favanty-two (72) hours after the same is

depogited in the mail with mufficiaent pPostage attached. Unless

otherwigse Provided, twenty (29) days shall be deemead sufficient

notica.

12.2  Governing Lay. The validity, intarpretation ang

performance of this Agresement shall be Joverned by the laws of
the State of Utah.

12.3 En;igg_gg;ggmgnn. Thig Agreement sats forth the

entire agreement betwaen the Owner and the Operator with respect
to the \subjcct matter hereof and Supsrsedes all prior
hegotiations andg dealings; provided,'nowever, that thistgreement
shall in no event be construeq as limiting or superseding the
reservation of rights contained in the Deed. o change in,
addition to or modification @f any of the provisions of this
Aéreemunt shall be binding upon either party unless in writing,

signed by an authorized Yepresantative of each party.
12.4 No Hajver. No waiver by aither Party of any breach
©of the other pParty of any of the Provigions of this Agreement

shall be construed as a waiver of any subsequent breach, whathar

of the same or of a different provision in this Agreement.

12.% iuggggggxg_agnng. It {s understood and Agreed by and

between the parties hereto that all the terms and conditions

herein contained shall extend to, inure to the benefit of, and
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bind the parties hereto and their respective g
asgigns, subject to £he provisions or Sections 3.1,

12.6 dseignment.  Exeapt as expressly provided Ior harein,
neither party shall have the right to assign this Agreement tg a
third persen or entity without first receiving thae express
written consent of the other party, which shal}l ndt‘ be
uUnreasonably withheld; prDVidéd, however, that this Section 12.¢
shall not prevent Owner f{rom assigning this Agreement *o secure
borrowings by OF preexisting indebtedness of Owner, nor shall it
pravent Ownar from assigning this Agreemant in connection with

any sale Snd leaseback or other type of tinancing of the Plant,
Any attamptad agssignment inconsistent with this Section 12.86
shall be null and void.

12.7 Severability. The invalidity or unenforceability of
any portion or provision of this Agreament shall not affect the
validity or enforceability of the remainder or this Agreement,
Any invalid or unenforceabla portion or provision shall be deemed
tevered from this Agresenent and the balancea thereof shall ba
conatrued and enforced as if the Agreement did not contain such
invalid or unenforceabls Portion or provisien.

| 12.8 gCaptions. The captions contained in the Agreement are
for convenience and reference only and in no way define,

descrike, extend or limit the scope or intent of this Agreement

or the intent of any provision contained herein.
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12.9 gounterparts. This Agreament may be axecuted by the

parties in aseparate Counterparts,

original but all of which
IN WITNESS WHEREOF,

Agreament to be sxecuted au of the

Aabova.

GaUMMON MAMWBLCONT vt ¢

' By: _}ﬁ,};&:fdg; JL»-~—

sach of which shall be ap
shall be one ang tha gape instrument.

the partiss hareto have caused this

day and year first get forth

SUNNYSIDE COGENERATION ASSOCIATES

a Utah joint venture

By: KAISER SYSTEMS INC.

By:

Name?

Title:

By: KAISER POWER OF SUNNYSIDE,

By:

INC.

Nanme:

Title:

SUNNYSIDE COAL COMPANY

Name: __gobery M. Birnham

Title: President
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STATE OF

§S.

T Nt San®

COUNTY OF

The foregoing instrument was acknowledged before me this

day of June, 1993, by .

14

of Sunnyside Coal Company, a Colorado corporation.

NOTARY PUBLIC

My Commission Expires: | Residing At:
STATE OF )

) 8ss.
COUNTY OF )

The foregoing instrument was acknowledged before me this

day of June, 1993, by ’

4

of Kaiser Systems, Inc.

NOTARY PUBLIC

My Commission Expires: Residing At:
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STATE OF

)
) ss.
COUNTY OF )

The foregoing instrument was acknowledged before me this

day of June, 1993, by P ’

of Kaiser Power of Sunnyside, Inc.

NOTARY PUBLIC

My Commission Expires: Residing At:

GACOMMONPUBL\BWEFORM\S0614-§
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Edward B. Koehler, Esq.
Hunton & Williams

200 Park Avenue, 43rd Floor
New York, NY 10166
Telephone: (212) 309-1000
Telecopy: (212) 309-1100

H.  ESCROW

The Parties agree that all documents including the

Operating Agreement and funds mentioned herein shall be
placed with ("Escrow Agent®) to be held
until all documents have been executed, title in WRNUM

#91-231 has been verified, and regulatory approvals hav
been obtained, all as set forth in the Escrow Agreeme?fif?ii>

attached in Exhibit A.

IN WITNESS WHEREOF, the Parties hereto have executed
this Agreement as of the day and date first written above.

SUNNYSIDE COAL COMPANY

SUNNYSIDE COGENERATION ASSOCIATES

KAISER SYSTEMS, INC.

By:
Its:

KAISER POWER OF SUNNYSIDE, INC.

By:
Its:






