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or license, will be notified in writing and be given a period of
up to 90 days to replace pond coverage.

since there is no dispute that there is reason to pelieve that
there may be a collateral bond shortfall, the issue is whether or
not the procedures used by your agency to address the possible
problem is consistent with the approved Utah program.

The regulation cited in the TDN, Section R645-301-812.700,
provides that wthe Division will require in the permit that
adeguate bond coverage be in effect at all times. Except as
provided in R645-301-840.520, operating without a bond is a
violation of a condition upon which the permit ig issued."

1 am not persuaded that this language necessarily triggers
mandatory enforcement action because, while the current

rnllateral bond max pe insufficient, the permittee nevertheless,
is not operatlng WlTtnou. a pees==7 . 1 amd T am alsn noat

persuaded that authority for the action you have taken is
properly based in R645-301-840.520, because the issue in this
case involves the possible decrease in the value of the
collateral underlying a pond, which is unrelated to the failure
of a bank or surety.

In any event, with respect to collateral bonds, section at R645-
301-860.252 of the Utah regulations provides that nthe bond value
of collateral may pe evaluated at any time, but it will be
evaluated as part of the permit renewal, and if necessary, the
per formance bond amount increased or decreased." From my
understanding of the record, this is exactly what yocur agency on
its own initiative is doing. I find that notifying the permittee

vy 1attar and sgecifying a prescribed time for action to resolve
the collateral ohd isslle 1S a rsasviubi- —ppwannh ~Ansiatent

with this provision and therefore, is not an abuse of discretion
under the Utah program. However, if at the end of the time
prescribed, the permittee has failed to either demonstrate
adequate bond coverage or increase the value of the collateral
vond, I will expect your agency to take appropriate enforcement
action to bring this matter to closure. In this regard, 1 am
asking the AFO Director to monitor the outcome.

Based on the foregoing, the determination of the AFO Director is
hereby reversed.
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