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MEMORANDUM

TO: Robert L. Hagen, Director
Albugquerqua Field 0fficae
Office of Surface Mining Reclamation and Enforcement

FROM: DeAnn L. Owaen, Attorney %?/ ; @’%/
Denver Field Office .
SUBJECQT: Sunnyside Real Proparty and Watar Rights Sale,

Carbon County, Utah (the Property)
Request for Partial Reconveyance and Escrow Agreement

As follow up to our telephone conversation of March 11, 1994, I
have reviewed the documents which your office forwarded to ne
with respect to the above-raforenced mattcer and have the
following comments.

I. ‘Eacrow Agreement (Agteemant)

T would call to your attention provision 5, Adverse Claims, on
page 3 of the Agreemont, which provides that in the event of

an adverse claim to the $600,000, the fundes will remain in the
custady of Zions First National Bank (Zions) until final adjudi-
cation or settlement. Sinec the Office of Burface Mining
Reclamation and Enforcement (OSM) has been placed on notice of
a dispute between two parties claiming a contractual right to
purchase the Property, it is likely that the $600,000 could ke
tied up until this dispute is completely resolved. This would
result in the monies remaining in Zions’ custody, conceivably for
years, without the State or 0SM being able Lu access the
S600,000.

Conseguently, ©0SM needs to have writiLen assurances that these
parties have settled their dispute prier to the execution of the
Deed for Partial Reconveyance and the Agreement.

With respect to provision 7, Compensation, on pages 3-4 of the
Agreement, although Sunnyside Coal Company (5CC) is required to
pay 2ions’ escrow fees if SCC [ails to pay sald fees, Zions shall
have a first lien on the $600,000 and may deduct its escrow fees
plus any of its costs and expenses and reasonable attorney fees:
arising in connection with obtalning payment of The escrow rees.
Similarly, Zions could alse deduct from the $600,000 any of its
costs and reasonable attorney fees arising from a dispute as to
either the PFroperty or to the $e600,000.
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It ia my vndevntanding that the Agreement is not ideaticul to the
apprcved Iorm orf the Escrow A¢greemant for the sale of Water Userc
€laim Ne. 91-231, as revised by the subsequently executed Adden~
dum to tha Egcrow Agraamant for the male of Wotar Useres Claim No.
91-221. Thus, the Agreement should be revised so as to delete
provieion 7.

Also, please forward to me a copy of the $4H0,D000 letter of
credit resulting from the closure of the escrowed water rights
sale.

II. Ziono Letter of Credit (LOC)

There are two potenlial problems with the LOC. Filret, paragraph
2 on page 1 providoo for an alternative expiration date at such
time as the Utah Division of 0il, Gae, and Mining (DOGM) directa
cancellation of the LOC and executes a release pf SCC from
further reclamatien liability. This language should be changed
to reguire that both OSM and DOCM muat axecute auch a release.

Secand, paragraph 4 provides for DOCM’s sight draft for fund dis—
burgement under the LOC, OEM may want to modify this to reguire
that the sight draft be jointly exscuted by 0SM and DOGM.

IITI. Partial Reconveyance

While paragraph 3 does contain certain eritical language (i.e.,
“remaining property continued to be held . . . without affecting
personal liability . . . without affecting reclamation obliga-
tion"), we nead to doublacheck "Exhibit B" (I de not have a copy
of this exhibit) and verirfy whether the Trust Deed does in fact
axolude Exhibit B,

IV. Carbun County Tax Lien lssue

AS ¥YOU are aware, oh June 1, 1993, SCC and the Utah Tax
Comnmission euleccd lule an Agreement ror pererral of Real and
Pergenal Property Tax (Tax Deferral) on the Property for tax
years 1990, 1991, and 1992. The Tax Deferral provides for a
payment schicdule Lhoouglt 1995, The concern is what happens if
SCC defaults in making payments on the deferred taxes and/or
ralls to Kept current on future tax payments beginning in 1993.

The Tax Deferral provides that in the event of default Lhe Tux
Deferral is terminated, and ths county may declare all delinquent
taxon, penalties, and interest ingediately due and pavable and
may take any action authorized by law to collect the taxes.

Cunsequently, DOGM eand O9M must have written assurance from tha
county that it waivas any and all rights it may have now, or in
the future, to the S600,000 T0C.
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OSM.DV.Y140
MEMORANDUM

TO: . Robert L. Hagen, Director
Albuquaergua Field Offica
Office of Surface Mining Reclamation and Enforcement

FROM: DeAnn L. Owen, Attornay Cé;;kéégzzj ‘CC:Ziiﬁjy//
Denver Field Office
SUBJECT: Sunnysids Raeal Property and water Rights Sale,

Carbon County, Utah (the Property)
Request for Partial Reconveyance and Escrow Agreement

As follow up to our telephone conversation of March 11, 1994, I
have reviewed the documents which your office forwarded to me
with respect to the above-rcfercnced matter and have the
following comments.

I. Escf&ﬁ'Agreéﬁent {Agfecﬁent)

I would call to your attention provision 5, Adverse Claims, on
page 3 of the Agreesment, which provides that in the event of

an adverse claim to the $600,000, the funds will remain in the
custody of Zions First National Bank (Zions) until final adjudi~
cation or settlement. Since the O0ffice of Surface Mining
Reclamation and Enforcement (OSM) has been placed on notice of

a dispute between two parties claiming a contractual right to
purchase the Troperty, it iz likely that the $600,000 could be
tied up until this dispute is completely resolved. This would
result in the monies remaining in 2ions’ custody, conceivably for
years, without the State or OSM being able Lo access the

$600, 000,

Consequently, O0SM needs to have writlen assurances that these
parties have settled their dispute prior to the execution of the
Deed for Partial Reconveyance and the Agreement.

With respect to provision 7, Compensation, on pages 3-4 of the
Agreement, although Sunnyside Coal Company (SCC) is required to
pay 2Z2iens’ escrow fees if SCC fails to pay sald fees, Zions shall
have a first lien on the $600,000 and may deduct its escrow fees
plus any of its costs and expenses and reasonable attorney fees:
arising in comnectiun with obtaining payment of the escrow rees.
Similarly, Zions could also deduct from the $600,000 any of its
costs and reasonable attorney fees arising from a dispute as to
either the Property cor to the $600,000.
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Tt iz my vndarrtanding that the Agreement is not idepticul to the
approved form ©r the EBscrow Agreement for the salae of Watexr Users
Claim No. 91-231, as revised by the subseguently executed Adden-
Aum to the Escrow Agraamaent for the sale of Water Usere Claim No.
91-231. Thus, the Agreement should he revieed so as to dalete
provielon 7.

Also, please forward to me a copy of the $480,000 letter of
credit reculting from the closure of the escrowed water rights
gale.

"1¥. Zionc Lotter of Credit (LOC)

There are two potenllal problems with the LoC. First, paragraph
2 on page 1 provides for an alternative expiration date at such
time as the Utah Divigion of 0il, Gas, and Mining (DOCM) diracta
cancellation of the LOC and executes a release of SCC from
further reclamation liability. This language should be changed
To reguire that both 0SM and DOCM must oxacnte auch a releaze.

Second, paragraph 4 providee for DOCM/s sight draft for fund dis-
bursement under the LOC. OEM may want to medify this ko require
that the sight draft be jointly executed by OSM and DOGM.

III. Partial Reconveyance

While paragraph 3 does contain certain eritieal language (i.e.,
nremaining property continued to be held . . . without affecting
poergonal liability . . . without affecting rsclamation obliga-
tion"), wa need to doublecheck "Exhibit B" (I do not have a copy
of this exhlbit) and verify whether the Trust Deed daes in fact
axclude Exhibit B.

IV. Carcskbon county Tax Lien lssue

As you are aware, on June 1, 19983, 5CC and the Utah Tax
Commission wuleted inlo an Agreement for pererral of Real and
Pergenal Property Tax (Tax Deferral) on the Property for tax
years 1990, 1997, and 1992. The Tax Deferral provides for a
payment scliedule Lhrough 1$%5, the concern is What happens if
scC defaults in making payments on the deferred taxes and/or
rails to Kept current on future tax payments beginning in 1993,

The Tax Defarral provides that in the event of default ihe Tax
Deferral is terminated, and the county may declarae all delinguent
taxow, penalties, and interest imgediately due and payable and
may take any action authorized by law te ¢ollect the taxes.

Consequently, DOGM and 0SM must have written assurance from the
gounty that it waives any and all rights it may have nowW, ar in
the future, to the $604,000 TOL.
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