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E. RUSSELL VETTER (4934)
PARSONS BEHLE| & LATIMER
One Utah Center
201 8. Main St., Suite 1800
Salt Lake|City, UT| 84147-0808
Telephone: (801)|532-1234

Attorneys for Rio Lobo L.L.C.

PATRICK D. VELLONE, ESQ,

PAUL W. SCOTT, ESQ.

VINTON NISSLER |ALLEN & VELLONE, P.C.
1600 Stoyt St., Suite 1100

Denver, CO 80202
Telephone.  (303) 534.4499

Attorneys for Rio Lobo L.L.C., Industrial
Electrical Motor Service, Inc., Mine Supply, Inc.,
Tram Electric, Ing., and Pierce Oll Co.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO, CENTRAL DIVISION

* %k k &

In re:

Case No. 94-12794 CEM
SUNNYSIDE COAL COMPANY,

Chapter 7

et Ner? N i Nt

Debtor.

* ok kb ow

OBJECTION [TO MOTION FOR APPROVAL TO SELL OF PROPERTY OF
THE ESTATE
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and in suﬁport thereof, state as follows:
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bo L.L.C., ("Rio Lobo") a party in interest, Industrial Electrical Motc?r
Supply, Inc., Tram Electric, Inc., and Pierce Oil Co., unsecurgd

oly referred to as "Objectors”) by and through their attorneys, Vintg

=

ne, P.C. (Denver, Colorado), and Parsons Behle & Latimer (Salt Lake
presenting Rio Lobo) pursuant to Notice issued on January 26, 1998,

pn to the Trustee’s Motion for Approval to Sell Property of the Estate

L

INTRODUCTION

[rustes's Motion seeks approval from the court for the sale
DO acres of timber covered real property (the "Undisturbed Property
sounty, Utah owned by‘ the Debtor. The Trustee's Motion doss n
ng environmentally disturbed property of substantially less acreag
party"). The Trustee’s Intention to sell only the valuable Undisturbad
an sell both properties simultaneously, will resulf in a substantigl
the estate and its creditors. Furthermore, the bidding procedures

Trustee and breakup fee to be pald to the prospective purchaser,

are not proper and will serve to chill competitive offers for both the

isturbed Properties.

§015381908:# 3
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Rio Lobo is an entity made up 6f parties with strong ties to the communitids
located ndiar the Sunnyside Mine. Rio Lobo believes that with a falr bidding procedurs,
it can présent to the Trustee a higher and better offer for purchase of both the
Undisturb;éd and Disturbed Properties, industrial Electrical Motor Servics, Inc., Mine
Supply, Inb., Tram |Electric, Inc., and Pierce Qil Co., are all unsecured creditors of the
Debtor and they In¢lude three members of the Official Unsecured Creditors' Committde
from the Dfebtor's Ghapter 11 proceeding. In addition to wanting the greatest return for

thelr unsecured claims, these four unsecured creditors are all located near the

;Sunnyside{ Mine and, as a result, have an interest in the future use of both Undisturbed

;and Distuﬂbed Properties.
|

| The State of Utah through its Division of Oil, Gas and Mining ("DOGM") hgs
l

}asecured iclaim against the Undisturbed Property. The secured clalm relates, however

#o the _ge_clé@oi of both the Undisturbed and Disturbed Properties. DOGM also has

lka substantial unsegured claim that relates to the reclamation costs and exceeds $6
[milllon - v&hlch equals approximately one half of the total unsecured claims. Under the
Trustee's ﬁj.:resent proposal to sell only the Undisturbed Property, adequate reclamatidn
of the Dist#rbed Property Is jeopardized. The proceeds of the sale will mersly begin tHe
l'eclamatlojn of the |Disturbed Property. However, by allowing a purchaser to acquite
both the Ljndisturbed and Disturbed Properties together, all of the reclamation can He

accomplished because it becomes economically feasible to engage in proper post-

31822_0 v -3-
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before thé court can consider any objections to the sale. Because the bidding
procedure§ containg several elements that serve to deter competitive bidding, an accurate

record of tr\ose wh? are interested in purchasing the property cannot be obtained. For

Pr.. NS BEHLE=

Disturbed Property which would result in a dramatic decreasa in thHe
bo believes that its proposal to purchase both the Undisturbed and

aM, the neighboring cities of East Carbon and Sunnyside, and wijll

tial bensefit to the unsecured creditors of the estate, If Rio Lobo

2ssful purchaser of both the Undisturbed and Disturbed Propertle:

1@ post-mining use, the claim of DOGM can be substantially reduceE.
gl will only be feasible if it can acquire all the Debtor's propertigs
t In separate sales from the Trustes.
dition to their concerns relatsd to sale of only the Undisturbegd
tors believe that the Trustee's bidding procedure is not reasonable
approved by the court. The Trustee's bidding procedure contains
nat are flawed and serve to deter competitive bidding. The mogt

at the auction of the Undisturbed Property is scheduled for the day

below, without modifications to the proposed sale by the Trustes, thLa

hat the court should deny the Trustee's Motion.

80153519084 5
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seversl pr{pblems with the sale as presently proposed:

court apprfoval for the sale and the bidding procedure may chill competitive offers;

approval df such fee may chili competitive offers,

7021 ; 2-21-96 ; 3:49PM P ONS BEHLE-

1.

LEGAL ANALYSIS
a bankruptcy trustee is shown éubstantial deference concerning the
udgmént to sell assets of an estate, this does not provide a trustee
right to sell such assets. The sale of assets outslde the ordinary
should be carefully scrutinlzed by the court, In this case, there afe
 failing to simultansously sell the adjolning Disturbed Property, [a
creditors is Iikely.. Moreover, this procedure jeopardizes th

Disturbed Property;

nducting the auction for the Undisturbed Property prior to obtainin

o requirement of posting a $250,000 deposit in order to participate
the Trustee has not first obtained court approval for the sale and the
may chill competitive offers;
> requirement of having the opening bid begin at $2,540,000 in order
2 auction when the Trustes has not first obtained court approval for
dding procedure may chill compestitive offers; and |

& breakup fee payable to Penta Creek without first obtaining court

80153819068 ©
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In order to assure thet the sale of the Debtor's assets are maximized for the
benefit of creditors; the Trustee should first consider offers that proposs to resolve all
issues, in¢luding the reclamation of the Disturbed Property. The Trustee's primaly

concern Irj this case should be to resolve the reclamation issues, The proposal of Rjo

Lobo resolves the reclamation of the Disturbed Property. Unfortunately, the reclamatidn
of the Distibrbed may be contingent on its sale. If the Trustee cannot seli the Disturbed
Property, %he may |attempt to abandon it to the detriment of the residents in the
neighborijig communities as well as all the people of the State of Utah. Sale of the
Undlsturbéd Property alons, makes this result much more likely.
| Through post-mining uss, which will employ resldents of the neighboring
communftl{es, the reclamation can be accomplished. Because Rio Lobo's proposal puts
n place aéfeasible post-mining uss, it believes that it will receive the support of DOGM
and its cie!tlm may pe substantially reduced. However, if the Undisturbed Property js
|
offered for‘sale under the terms proposed by the Trustes, Rlo Lobo's proposai may not
be effectu%ated because It must be assured that It will be able to acquire the Disturbed
Propérty V\Erhioh is required in order to maks its offer economically feasible.

Other|elements of the bldding pracedure serve to deter competitive offers.

|
The biddinig procedure requires that an offeror pay substantial sums up front in additian
1

fo requiriné that bids begin at least $100,000 over the present offer. An offeror, such as
| |

Rio Lobo, ‘rnay have an offer that is hetter because it results in a substantial benefit 4
i |

o

'
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unsecured creditor%., howaever, it may be based on an offer that is less than $100,000
over the present o{‘fer. Furthermore, it is unreasonable to expect an offeror to deliver
§250.000 to the Trustee when the bidding procedure has not first received court
;approval. ;
: - Finally, the breakup fee that would be paid to Penta Creek, which could
reach $15Q,OOO, should be reviewed by the court prior fo conducting the auction. The

|

Trustes sh}ould be required to present evidence and follow the guidelines established by
|

the court m Inre Twenver, Ine., 149 B.R. 854, 956 (Bankr. D. Colo. 1993) concerning the

payment c%f a breakup fee. Prior to the auction, the court should find that the proposed

breakup feie was negotiated at arms length, could not chill compstitive bidding, and th?t

tis reasor{mable.

E 1L

CONCLUSION
: In summary, the Trustee’s structure of the pending sale has numerous
elements tihat will thilI competitive bidding. The sale of the Undisturbed Property along,

may rasult!in a substantial loss to unsecured creditors, as well as the people of the Statle

i
of Utah, if the Disturbed Property cannot be subsequently sold, This, coupled with the

231322 3 ‘ -7-
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e bidding procedure that serve to deter competitive bidding, provig
or the court to deny the Trustee's Motlon.

this 20th day of February, 1996,

VINTON NISSLER ALLEN & VELLONE, P.C.
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e

Patrick D. Vellone Esq,

Attorney for Rio Lobo L.L.C., Industrial
Electric Motor Service, Inc., Tram Electric,
Inc., and Pierce Oil Co.






