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UNITED STATES
DEPARTMENT OF THE INTERIOR g:\
OFFICE OF THE SOLICITOR W

WAY 141381

MEMORANDUM
To: Donald Crane, Regional Director

Office of Surface Mining, Region V

Through: Donald R. Tindal, Associate Solicitorizgzg'
Division of Surface Mining

From: Suellen T. Keiner, Assistant Solicitor
Regulatory Programs, Division of Surface Mining

Subject: Sage Point - Dupont Canyon Mine

We have received your March 17, 1981, request for an opinion

on whether the Sage Point - Dupont Canyon Mine would "interrupt,
discontinue, or preclude farming” on an alluvial valley floor.
This office has recently responded to an oral request from

Mike Bishop of your staff on {(we believe) the same alluvial
valley floor question. See attached memorandum from Suellen T.
Keiner to John Hardaway dated March 3, 1981l. Please let me
know if the attached memorandum is not fully responsive to

your question.

Attachment

cc:  John Hardaway
Mike Bishop

WASHINGTON, D.C. 20240 AT /007 !OOO(



To1 John Fardaway, Assistant Regional Directsr,
Uiviziou ©f Technical aAnalysis and Reszarch
cifice of Surface Xining, Region V

Fross Suellern T. Keiner, Asgistant Sclicitor,

Rezulatory Programs
Divisioan of Burfsce #ining

Subject: Hine permit apnlications:
proposed surface mining op

-

‘,
Qe

Diversion of water oy
e¢ration.

your staff reguested that this office prepare s

-

mixe 81isho
hricf wmamoy s edvizing vou vhother a progoesed surface Gining

]
operation, which bhas scguired an operating farn®s water rights
to a streax that irrigates alluvial valley floor lands of that
farz fasy divert such water ta its oun use Curing the life of
the mining operation, ’

Zonclusion

fes, the proposed operation could obtain a permit in compliance
with the Surface Hining Act. The mere acguisicion of a superior
water vight does not, however, relievs the surface miaing op-
eration from reguireaments of the Act or State law. Tho Act {Sec~
tion S1S(L)I(SIIB)) skill reguires an operator to demonstrate that
the aydrologie bhalance of the downstream alluviel valley floor
(AVF) will be prescrved. : '

Discussion:

2} Gensral dvdrology reguirvements under the Act and

1ts resulations.

Based on the information provided to this office, it appears that
an existing farm located on an AYP in a western State Yhas trang-
ferred its strean water rights to a progosed surface mining op-
eration located apetrean frox the farm,

The preamble to the Department's rule States that zining would be
persitted {{ the cperator can show that, "in the case of alluvizl
valley floors outside the perait &rer, the hydrologic balance of
the valley floor w111 not Do materlially damaged during or after
@inipg™ (emphasis added}. 44 P.R, 150%4, ®arcn 13, 1%79. This
pasition vas implementesd {n the peraanent progras rules at 44 Fegd,
Hege 15376, and codifies at 20 CaF.Ra 785.13{e)(1¥(id)(B)s




& ‘.._,..,‘—2 .

SO PEYRILE s Shzll De &DPrOVed cas
CnlesSs eeel

{£){(1)(4i1) The provosed ouerations
would nov naterially Jamage the
guantity and guality of weter in
surisce and underqround water sys-
teme that supply those alluvial
velley floora that are -

L 2 W 3

(&8} Outside the pernmit area of an
ezipting or proposced surface
cosl miaing operation.

This regulation, althoush gensrally spheld in iitigation, has heen
reasnded to the Department by the J.5. District Court for the Uige
trict of Coluxbia for revieion to exeapt from its reguiremsnts vn-
developed range lands and small farm acrecage. In Re: Perusnent

Burface Mining Regulation Litigation, C.ha. 79-1144 {{.LueCa.y Fobm
r

ruary 26, 1983). Tne court found that the Secretary exceeded his
statutory authority by not allowing the alluvial valley floor hy-
drology of undeveleped rangelands and small farn acrease outside
the perait area to be damaged, just as it could be damaged inzide
tne permit area. E£lip op. 2zt 33. In vour review of minme plans
and perwmit aprlicetionz, yoc should be mindful, therefore, that
iaterruption of snall fars acreage and undeveloped rangelands on
AVEs can be allowed 2s an exemption from the reguirements of 30
CeFaRe 785.19(@}(1)(ii)(8). ‘

In practical terws, this rule provides that, if the operator can
demoastrate that the diveralon will not affect ongoing or prospec—
tive agricultural activities vhich are significant to £arming on
AVF lands (except undeveloped rangelends and small farm acreage),
then the operation may cbtain a permit. If any ongoing or pro-
spective agricultural activities on the AVF are not derendent on
the diverted water or will not be impacted becasuse of the develop-
ment of alternative water scurces, then the operation csn also
obtain a permit. :

Cn the other hand, the Act still does not allow a mining operstion
to impair parsanently the hydroloyic balanoe of downstream areas,
even undeveloped rangelands and saall farm acreage. Section
513{b)(10)(F) of the Act requires operations to:

ipreserve] throughout the aining and
reclawation process the essentiel
hylrologic functions of alluvial valley
£loors in the arid and semi-arii areas
G the countrye.
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Phe water regsource periforsence standards that imclezment Section
SL3(h)(13)(r) =sr= cenerally round at 330 C.P.H. 816,41 - $16.57,
These rejzulre, inter &lia, the planning <f wmining activities

"to prevent long~terw adverse changes in {the prevaliling hy-
arelegic balance] that could result from those activitiezx.™ 38
Cefa.Ra 8l6.%1{(a}). “Thus, any perxit issued to the cropoged op—
erstion "siaall recuire that such surface coal mining operation
will mect [these)] applicable performance gtendards. ...%" SHCRA
Section S51%{e). A careful asd critical scrutiny of the hy=-
~drologic protecticn provisions contained in the mine plan and
permit application is, therefore, adviszable,

oy

b} PRelationship of hydrolozy regulirementg Lo State
water law.

Mr. Sishop apparently had been advised thet, in accordance with

the applicable state law, the farwe’s transfer of its water rights
tc the proposed operztion has created & priority or superior water
right in the proposed umining operation. Althoagh & priority right
was created, this does not grant the operation the unlimited use of
the water.s Limitations to that use will depend on the individual
State's water law. In Colorado, for exaaple, certain limits may be
placed on the priority user's water rights consistent with decreed
rights of the Digtrict Water Court. BSce 45 Fed. Reg. 82181, De--
cemper 15, 1980. Thus, Section 717(b), which reguires the replace-
ment of water suppliss affected by a surface coal mine eperation,
*does not protect water users from the Jeterzmination of their
righta” in accordance with State water law. Ibid. Irrespective
of the protections provided in the performance standards of the

act and the Department's regulations, zctual diminution of water
supply becomes & matter to be decided between users ander State
lav, as provided in Section 717{a) of the Act.

Consequently, transfer éf priority water rights to the proposed

surface aining operation does not relieve that operation froa
the requirements and limitations of the Act and 3tate water law.

The permit applicant must still meet all applicable statutory
and regulatory reguirements, If problems of water supnly (di-
minution, etc.) develop botween the senior and jJunior water
users, however, these become & matter to be determined through
the application of Stste water law.
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