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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO IN BANKRUPTCY

In Re:

KAISER STEEL CORPORATION
Bankruptcy No. 87B 1552 E

Debtor(s). (Jointly Administered)

THE UTAH DIVISION OF OIL,

GAS AND MINING and THE OFFICE OF
SURFACE MINING, RECLAMATION AND
ENFORCEMENT,

Applicants,

v'

KAISER STEEL CORPORATION,
KAISER COAL CORPORATION,
KAISER COAL CORPORATION OF
SUNNYSIDE, KAISER COAL
_CORPORATION OF UTAH, et al.,

b Vs Nt S N Nt Vs N N N NP Nt sl Nt st Vit st s st Vgt st st st st

Respoﬁdents.

RESPONDENTS/ BRIEF IN RESPONSE TO MOTION FOR RELIEF FROM
AUTOMATIC STAY, OR IN THE ALTERNATIVE FOR ADEQUATE PROTECTION
AND REQUEST FOR ALLOWANCE AND PAYMENT OF ADMINISTRATIVE CLAIMS

Kaiser Steel Corporation, Kaiser Coal Corporation,
Kaiser Coal Corporation of Utah, and Kaiser Coal Corporation of
Sunnyside ("Kaiser Coal"), through their counsel, Sherman &
Howard, in response to the motion for relief from automatic stay'J
and brief in support of the motion filed by the State of Utah
Division of 0il, Gas and Mining and the United States Office of
Surface Mining, Reclamation and Enforcement (together the

"Applicants") as follows.



I. INTRODUCTION
The Applicanté'seek three forms of relief in their

motion for relief from the automatic stay. The'Applicants seek
permission to take all appropriate enforcement action against
Kaiser Coal’s Utah mining properties for alleged violations by
Kaiser Coal of state and federal environmental laws. Here the
Applicants seek an injunction directing Kaiser Coal to cease its
mining operation until it has completed reclamation work at its
Sunnyside mine. Alternatively, the Applicants request that
Kaiser Coal provide adequate protection to.the Applicants by
posting surety or cash bonds to secure performance of
reclamaﬁion requirements. As a final alternative, the
Applicants seek an administrative claim for the costs of
reclamation for Kaiser Coal’s Utah properties.

| The Applicants’ brief in support of the motion for
relief from stay puts forth no argument in furtherance of the
Applicants’ request for adequate protection or for an
administrative claim. In fact, the Applicants seemingly have
abandoned these forms of relief when they state in their brief .
that "[m]ovants seek no compensation for injuries already
suffered. Movants’ single-minded purpose in appearing before
this Court is to take the steps necessary to enforce Kaiser’s
obligation to restore the disturbed areas of the Utah Properties"w
toa ’. . . condition capable of supporting the uses which it
was capable of supporting prior to any mining.’“ (Applicants

Brief at 9.) Nonetheless, the Applicants have not withdrawn



their requests for adequate.prbtection or an administrative
claim and Kaisér Coal will respond herein to those requests, as
well as the request for injunctive relief.

I1. BACKGROUND

The Applicants’ background statement appears to be
arguing that Kaiser Coal was in violation of the Utah Coal
Program when it failed to file a reclamation bond within 90 days
of the March 26, 1987 letter from Dr. Nielsen. That letter
advised Kaiser Coal that, if the bond was not posted, the
regulatory provisions requiring the cessation of mining would be
applicable because of Kaiser Coal’s insolvency.

The Applicants’ background statement ignores that in
lieu of posting replacement reclamation bonds the Applicants
entered into a confidentiality Agreement with Kaiser Coal on
July 28, 1987. Under this agreément, information was provided
to the Applicants concerning prospective purchasers of the Utah
mining properties with the understanding that any purchaser
would assume reclamation 1iability for the properﬁies.

The Applicants terminated the Confidentiality
Agreement in late November when it appeared that Kaiser Coal
would be unable to locate a purchaser for the Sunnyside mine.
However, at a meeting between the Applicants and Kaiser Coal on
December 3, 1987, the Applicants agreed to refrain from taking
any enforcement action pending negotiations with Geneva Steel to
purchase the sunnyside mine. A purchase agreement was ulti-

mately entered into petween a subsidiary of Geneva Steel and



Kaiser Coal and submitted to thié court for approval. Subse-
quently, the application to approve the sale was withdrawn when
it became cleat to the partieé that certain conditions of
closing wbuld not be satisfied. Since the withdrawal of the
application, the Applicants have not notified Kaiser Coal in
writing that it must post a bond or cease operations and
commence reclamation. Consequently, it is premature for the
Applicants.to request that Kaiser Coal cease operations and
commence reclamation work.

In addition, the Applicants’ enforcement'action is
premature because there are parties considering purchasing the
Sunnyside operation. Moreover, the Intermountain Power Agency
(ﬁIPA"), a-subsidiary of Los Angeles Water and Power, will meet
on April 28, 1988 to consider approval of an Asset Purchase
Agreement for the acquisitioh of Kaiser Coal’s Geneva mine and
Wellington Preparation Plant, both of which are the subject of
the Applicants’ motion for relief from stay. IPA has made
arrangements with the Applicants to meet on April 29, 1988 and
discuss assumption of reclamation bonding obligations for these
properties.

Also, as ié discussed in more detail later, approxi-
mately\$1,ooo,000 of Kaiser Coal’s reclamation liability is
being assumed by Sunnyside Fuel Corporation ("Sunnyside Fuel")
in connection with the purchase of Kaiser Power Corporation.

This additional background is provided so as to advise

the court of Kaiser Coal’s continued attempts to satisfy Utah’s



reclamation regulations associgfed with its mining properties.
These additional facts demonstrate that, in fact, Kaiser Coal
has improved its position vis-a-vis reclamation liability since
the filing of the bankruptcies. Although the Applicants
vehemently deny this characterization of their motion, these
additional background facts suggest that the Applicants are
attempting through the use of injunctive relief to collect a
pre-petition money judgment.
III. REQUEST FOR ADEQUATE PROTECTION

Section 362(d$ of the Bankruptcy Code provides that a
party in interest may seek relief from the provisions of the
automatic stay for, among other things, ". . . cause, including
the lack of adequate protection of an interest in property of
such party in interest . . . ." (Emphasis added.)

Quite simply, the Applicants have no interest in
Kaiser Coal’s Utah coal mining properties that entitles the
Applicants to adequate protection. As is set forth in the
Applicants’ brief (pp. 2-5), the Applicants are Utah’s
regulatory arm entrusted with the regulation of coal mining
properties within Utah. As such, the Applicants have no
ownership, possessory, or security interest in Kaiser Coal’s
Utah coal mining properties. Consequently, the Applicants are

not entitled to any form of adequate protection under section

362 of the Bankruptcy Code.



Iv. ADMINIS?RATIVE CLAIM

As an alternative to adequate protection, the
Applicants seek an administrative expense cléim for the cost of
reclaiming Kaiser Coal’s Utah properties. The Applicants seek a
total administrative claim of $8,877,000.00, subject to
appropriate future increases.

As a pfocedural matter, the Applicants’ request for an
administrative claim couched in their m&tion for relief from'
stay should not be considered by the bankruptcy court. Under
section 362 (e) of the Bankruptcy Code, the bankruptcy court is
required to handle motions for relief from stay on an expedited
schedule. Consequently, the issues to be addressed by the
bankruptcy court at hearings on motions for relief from stay are
limited. The legislative history to section 362 states as
follows:

The action commenced by the party
seeking relief from stay is referred to as a
motion to make it clear that at the
expedited hearing under subsection (e), and
at hearings on relief from stay, the only
issue will be the lack of adequate protec-
tion, the debtor’s equity in the property,
and the necessity of the property to an
effective reorganization of the debtor, or
the existence of other cause for relief from
the stay. This hearing will not be the

appropriate time at which to bring in other
issuves . . . .

Should the court decide to address the Applicants’
request for an administrative claim as part of the motion for
relief from stay, the Applicants still are not entitled to the

relief they seek. Section 503(b) of the Bankruptcy Code sets
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forth the criteria for the alléwance of an administrative ¢claim.
Although never'specifically identified by the Applicants in
their motion or in their brief, it is presumed that they seek an
administrative claim under section 503 (b) (1) () for expenses
jncurred by Kaiser Coal while operating as a debtor-in-
possession that are "the actual, necessary costs and expenses of
preserving the estate . . . " The Appliéants may well be
entitled to an administrative expense for any reclamation
amounts that Kaiser Coal has incurred post-petition, but the
Applicants are not entitled to an administrative expense claim

for any pre-petition claims. See In _re Pierce Coal and

Construction, Inc., 65 B.R. 521, 530 (Bankr. N.D. W. Va. 1986).

By asking for the total permit requirement amounts of
$8,877,000.00, the Applicants clearly make no differentiation
between pre-petition claims and post-petition claims. Further,
prior to the award of any claim, the Applicants would be
required to demonstrate the validity and amount of their claim.
The Applicants have offered no evidence to demconstrate thaf the
permit requirements are indeed the actual reclamation amounts.
Aé suggested above, even if the Applicants prove the amount of
their reclamation claim, the Applicants would then have to

provide a breakdown between the reclamation expenses incurred

pre-petition and reclamation expenses incurred post-petition for -

the court to determine the amount of any administrative claim.
It is Kaiser Coal’s contention that it is current with

its post~petition reclamation requirements. Kaiser Coal



Corporation and Kaiser Coal Corporation of sunnyside have
undertaken reclamation éfter the filing of their bankruptcy
petitions. Moreover, the sale of a Kaiser Coal Corporation
subsidiary, Kaiser Power Corporation, to sunnyside Fuel, a
subsidiary of Environmental Power Corporation, was approved by
this court on December 23, 1987. sunnyside Fuel intends to use
the waste coal produced by the Sunnyside mine to operate a
cogeneration facility. As part of this transaction, Sunnyside
Fuel assumed the reclamation liability for the waste coal.
Ssunnyside Fuel has submitted a draft reclémation bond estimate
to the State of Utah in the amount of $1,196,936. On April 15,
1988, the state approved the bond estimate and Sunnyside Fuel is
currently negotiating the terms of its reclamation bond. To the
extent that post-petition reclamation work has been done and to
the extent that reclamation liability for the waste coal has
been, or will be, assumed by Sunnyside Fuel, Kaiser Coal should

be granted an offset to any administrative claim that the court

awards to the Applicants.

V. INJUNCTIVE RELIEF

Applicants further seek to enfoin Kaiser Coal’s Utah
mining operations until Kaiser Coal posts a reclamation surety
bond with the State of Utah Division of 0il, Gas and Mining in
an amount equal to the estimated costs of reclamation or until
Kaiser Coal has completed the requisite reclamation work. 1In
support of this contention, the Applicants rely heavily on Penn

Terra Ltd. v. Dept. of Environmental Resources, 733 F.24 267
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(3rd Cir. 1984). 1In essence, fhe Penn_Terra court determined
that an injunction directing the debtor to expend the money
necessary to undertake reclamation work was not the enforcement
of a money judgment and, therefore, within the exceptions to the
automatic stay set forth in sections 362(b) (4) and (5). |
The court in Penn Terra acknowledged that it was
required to balance the federal bankruptcy policy and the state
environmental protection policy in deciding whether the
automatic stay prohibited a state from seeking an injunction to

enforce its reclamation laws. The facts of the Penn Terra case

which ultimately caused that court to balance the scales in
favor of the state’s environmental policy are readily distin-

guishable from the facts presented by this case..

Ultimately, the Penn Terra court decided to grant the
state’s request for an injunctioh directing the debtor to
reclaim the mining land because it was determined that the state
was not seeking to provide compensation for past injuries, that
the cost of reclamation was not reducible-to a suﬁ certain, and
no monies were sought by the state as a creditor. Rather, and
this is theikey to the Penn Terra decision, the state’s
injunction was meant to prevent future harm by controlling
erosion and further deterioration of soil at the debtor’s
inactive surface mine site. JId. at 278.

In their motion for relief from stay the Applicants
Clearly are seeking monies in a sum certain for past injuries.

Consequently, none of the bases cited by the Penn Terra court
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are present here. Moreover, cénﬁfal to the Penn Terra court’s
decision was the prevention of future harm. The Applicants
vastly overstate the condition of Kaiser Coal’s Utah properties
by referring to them as "worthless propertiés which will remain
as a moonscape for decades." (Applicants’ Brief at 17.)
Perhaps the Applicants’ overly-zealous description of the
Sunnyside mine site is an attempt to align themselves with the

facts of the Penn Terra case. In Penn Terra, the debtor’s

surface mining operation had ceased prior to the filing of a

~ Chapter 7 petition. An abandoned surface mine presented the
Penn Terra court with far different circumstances than what is
presented to this court by Kaiser Coal’s operating underground
mine at Sunnyside, Utah. BAn abandoned surface mine has piles of
overlay dirt with continuing erosion and run-off problems. An
open-pit mine requires extenéive-backfilling, reseeding, and
revegetation. An underground mine, on the other hand, has none
of those negative quaiities. At an underground mine, the mining
operation itself is reclaimed by merely sealing the mine shaft
from public access. Other reclamation required at Kaiser Coal’s
Utah mining properties is building demolition, regrading, back-
filling, and revegetation of the building sites and operation
sites, and then the monitoring and maintenance of the sites
after the initial reclamation work is completed. Therefore,
Kaiser Coal’s Utah mining properties pose no continuing erosion
or run-off problems to the environment. 1In fact, nothing

changes in terms of reclamation at the Kaiser Coal Utah mining

- 10 -



properties with the passage of time. The reclamation undertaken
today will be virtually identical to the reclamation undertaken
when the underground mine is mined out. Likewise, the harm to
the environment will be virtually the same today as it will when
the underground mine is mined out.

There are further distinctions between the Penn Terra
case ana the facts of this case. There the court’s weighing of
the facts did not include a consideration of a debtor-in-posses-
sion continuing its operation. The continued operation of
Kaiser Coal’s Sunnyside‘mine provides jobs' for approximately 250
miners; and provides the revenue to allow Kaiser Coal to
continue making payments to equipment lessors and its other
post-petition creditors, and it increases the possibility of
finding a purchaser for the property, since an ongoing mining
operation is far more attractive than an inactive mining
property.

Against this background, the court must weigh the
effect of granting an inﬁunction which would unquestionably
shut down the mining operation at the Sunnyside mine. Kaiser
Coal does not have the monies to post the requisite bond amounts
or to undertake the requisite reclamation wofk. The only cash
available to Kaiser Coal is cash collateral and the secured
creditors have not consented to its use for reclamation
purposes. Consequently, an injunction will undoubtedly cause
the Utah properties to be abandoned. Under the circumstances

set forth herein, a trustee would be entitled to abandon these
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properties. In the case of In re Oklahoma Refining Company, 63
B.R. 562 (Bankr. W.D. Okla. 1986) a bankruptcy trustee was

permitted to abandon an oil refinery when

[t]he refinery [did] not present immediate
and menacing harm to public health and
safety. Moreover, abandonment will not
aggravate the existing situation, create a
genuine emergency hor increase the likeli-
hood of disaster or intensification of
polluting agents.
* *x &

To require strict compliance with state
environmental laws under the facts of this
case could create a bankruptcy case in per-
petuity and fetter the estate to a situa-
tion without resolve. This trustee, with
consent of the secured creditors, has done
what is reasonable under the circumstances.
To preempt the administration of this estate
would degradate the spirit and purpose of
the bankruptcy laws requiring prompt and
effectual administration within a limited
time period. Katchen v. Landy, 382 U.S.
323, 328, 86 S. Ct. 467, 472, 15 Lawyers Ed.
2d 391 (1966). The Oklahoma laws regarding
environmental protection are not unreason-
able but juxtaposed to the Bankruptcy Code
cannot be reconciled to satisfy the strict
compliance sought by the State Agencies.

Abandonment serves no useful purpose for any party to
this bankruptcy, including the Applicants. To force such an
outcome would destroy any attempt of Kaiser Coal to effectuate a
sale of these properties or any plan of reorganization which
could be proposed by creditors of this estate. The immediate
effect, of course, would be unnecessarily to terminate the
employment of 250 miners and devastate the economy of the area
surrounding the Sunnyside mine, with no commensurate benefit to

the Applicants in the enforcement of their reclamation

requlations.
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vi. APPLICANTS’ REVOCATION OF KAISER COAL’S MINING
' PERMITS VIOLATES SECTION 525

section 525(a) of the Bankruptcy Code provides as

follows: |
(Al governmental unit may not deny,

revoke, suspend, Or refuse to renew a

license, permit, charter, franchise or other

similar grant to, or condition such a grant

to . . . a person that is or has been a

debtor under this title . . . solely because

such . . . debtor is or has been a debtor

under this title . . . has been insolvent

“pefore the commencement of the case under

this title, or during the case but before

the debtor is granted or denied a discharge,

or has not paid a debt that is dischargeable

in the case under this title . « - -

By letter dated March 26, 1987, Kaiser Coal was
jnformed that if it failed to post a bond within 90 days of the
receipt of the letter, the provisions of UMC 800.16(E) would
apply. Under the provisions of this regulation, insolvency of
a surety triggers termination of bond coverage and cessation of
mining. By the terms of Kaiser Coal’s self-bonding arrangement
with the State of Utah, Kaiser is the surety of its own
reclamation obligation and Kaiser coal’s insolvency triggers
default and revocation of Kaiser Coal’s permit to operate. A
reclamation bond is a condition of a permit to mine and without
bond coverage, the Applicants, pursuant to the provisions of UMC
800.16(E), may require cessation of mining and immediate

reclamation. The regulation being applied by the Applicants is

exactly the discriminatory conduct which section 525(a) seeks to

prevent.
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The Applicants argue extensively in their brief that
they do not seek to revdke Kaiser Coal’s self—bonded status
because Kaiser Coal is insolvent or in bankruptcy but rather
because jts ratio of current assets to current liabilities was
less than the minimum ratio required by the Utah regulation.
Further, the Applicants argue that they are not guilty.of
violating section 525 of the Bankruptcy Code because the
requlations in question are applied uniformly against debtors
~ and non-debtors alike. It is suggested that both arguments are
attempts to veil the Applicants’ true inteﬁtions to collect a
pre-petition claim. As to the first arqgument, it is clear that
the use of a ratio of current assets to current liabilities is
merely a different way of defining that an entity is insolvent.
When-a coal mining company finds itself in violation of the
‘state’s assets to liabilities ratio it is probably a fair
conclusion that bankruptcy is not too far behind. The same
argument applies to the Applicants’ contention that they are
non-discriminatory in their application of the regulations to
debtors and non-debtors. Of coursé"this contention fails to
consider that the regulations are only applicable once the
entity is in a financial situation that equates to insolvency or
being a debtor in bankruptcy.

Protection under section 525(a) has been extended
under circumstances similar to those faced by Kaiser in In re
‘Rath Packing, 35 B.R. 615 (Bankr. N.D. Iowa 1983). Under the

facts of that case, the debtor, a self-insurer, had its
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exemption from worker’s compeﬂsation jnsurance revoked by the
State Insurance Commission on the day following the filing of
its Chapter 11 petition. The Rath court found that the state
had violated section 525 because the exemption was revoked
solely because of the debtor’s Chapter 11 status. In addition,
the court indicated that the revocation frustrated the
rehabilitative policy of the Bankruptcy Code.

The Applicants argue that In re Rees, 61 B.R. 114
(Bankr. D. Utah 1986) supports their contention that the State
of Utah’s reclamation requirements regarding self-bonding do not
violate section 525 of the Bankruptcy Code. The Rees court
determined that if a regulation was applied across the board
with equal effect on all regulated persons then it did not
violate section 525, even if the regulation had a negative
effect on a bankruptcy debtor. The regulation in question here
may on its face apply to all coal mining operations in Utah, but
in fact, it discriminates against debtors~-in-possession by
requiring immediate céssation of mining and commencement of
reclamation if the debtor-in-possession cannot post a bond
within 90 days of filing for bankruptcy. The regulation in
essence precludes the debtor from conducting further mining
activities in the state and frustrates the possibility of
reorganizing a coal mining operation under Chapter 11 of the
Bankruptcy Code. To contend that a regulation applies equity to
all coal mining operations is misleading when that regulation is

only triggered by the filing of bankruptcy.
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The facts of this case further demonstrate the
requirement to post a bond stems solely from Kaiser Coal’s
bankruptcy. First, it was Kaiser Coal’s filing of bankruptcy
that initiated the Applicants’ revocation of Kaiser Coal’s self-
bonding status. In addition, Kaiser Coal’s secured lenders have
prohibited the use of their cash collateral for a reclamation
bond. Since this is the only .cash available to Kaiser Coal, the
inability to comply with Utah’s reclamation bonding requirements
stems directly from Kaiser Coal's status as a bank;upt, and the
- necessity of operating under a cash collateral agreement.

VII. CONCLUSION

In determining whether the Applicants are entitled to
relief from the automatic stay, or to the alternative relief
they request, this court must weigh bankruptcy policy versus
state environmental policy under the facts of this case. It is
respectfully suggested that the facts of this case tip the
balance of the scales-towards a continuation of the automatic
stay and require that the court deny the relief the Applicants
request. To issue an injunction di;ecting Kaiser Coal to
undertake reclamation suggests two possible results. If it had
the money available, Kaiser Coal could undertake the reclamation
work. The effect of this scenario would be to satisfy the
Applicants pre-petition claim. The second, and most likely
scenario, would be for Kaiser Coal to abandon its Utah

properties to the benefit of no party.
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Further, the State éflﬁtah's environmental regulations
violate the provisions of section 525(a) of the Bankruptcy Code
and, consequently, the Applicants should not be allowed to
enforce those regulations in contravention of the purposes of
the Bankruptcy Code.

'Kaiser Coal requests that the Applicants’ motion for
relief from stay be denied.

Respectfully submitted thisfl&SL'day of April, 1988.

SHERMAN & HOWARD

et

B -
éarold G. gérris, Jr.

Harrie F. Lewis

3000 First Interstate Tower
North :

633 Seventeenth Street

Denver, Colorado 80202

(303) 297 2900

Attorneys for Respondents



CERTIFICATE OF SERVICE

I hereby certify that on this day of April, 1988, a
true and correct copy of the foregoing RESPONDENTS’ BRIEF IN

RESPONSE TO MOTION FOR RELIEF FROM AUT TIC STAY, OR IN THE
ALTERNATIVE FOR ADEQUATE PROTECTION AND REQUEST FOR ALLOWANCE
AND PAYMENT OF ADMINISTRATIVE CLAIMS was deposited in the United
States mails, postage prepaid, addressed to the following:

U.S. Trustee
1845 Sherman Street, Room 202
Denver, CO 80203

David L. Wilkinson VIA FEDERAL EXPRESS
Utah Attorney General

Barbara W. Roberts

Assistant Attorney General

236 State Capitol

Salt Lake City, Utah 84114

Herschel J. Saperstein VIA FEDERAL EXPRESS
Glen E. Davies

‘Special Assistants Attorney General

Watkiss & Campbell |

310 South Main Street, Twelfth Floor

Salt Lake City, Utah 84101-2171

Dahil Goss ' ' VIA HAND-DELIVERY
Assistant United States Attorney

1961 stout Street

Byron G. Rogers Building, Suite 1200

Denver, Colorado 80294

Stuart A. Sanderson VIA TAXI
Department of the Interior

Office of the Regional Solicitor

Post Office Box 25007

Denver Federal Center

Denver, Colorado 80225

John O’Brien, Esgq.

Moye, Giles, O’Keefe, Vermeire & Gorrell
1225 Seventeenth Street, 29th Floor
Denver, Colorado 80202

William F. Davis, Esq.

Behles & Davis, P.C.

309 Gold Avenue, SW

Post Office Box 415
Albuguerque, New Mexico 87103
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Glenn W. Merrick, Esq.

Davis, Graham & Stubbs

370 Seventeenth Street, Suite 4700
Post Office Box 185 '

Denver, Colorado 80201-0185

Michael B. Hopkins, Esgqg.

Steven J. Cowan, Esqg.

Milbank, Tweed, Hadley & McCloy

One Chase Manhattan Plaza, 45th Floor
New York, New York 10005

Harry M. Sterling, Esq.

Barry J. Weinert, Esq.

Sterling and Miller, P.C.

370 Seventeenth Street, Suite 3150
Denver, Colorado 80202

Christine J. Jobin, Esq.
Katch, Anderson & Wasserman
1410 Grant Street, Suite D-110
Denver, Colorado 8§
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