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R645-400. Inspection and Enforcement: Division !thority and Procedures
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The Division will terminate a notice of violation by written notice to
the permittee, when the Division determines that all violations listed
in the notice of violation have been abated. Termination will not
affect the right of the Board to assess civil penalties for those
violations which have been abated, nor will termination affect the
right of the Board to assess civil penalties for those violations under
R645-401.

Circumstances which may qualify a coal mining and reclamation
operation for an abatement period of more than 90 days are:

Where the permittee of an ongoing permitted operation has
timely applied for and diligently pursued a permit renewal or
other necessary approval of designs or plans but such permit or
approval has not been or will not be issued within 90 days after
a valid permit expires or is required, for reasons not within the
control of the permittee;

Where there is a valid judicial order precluding abatement
within 90 days as to which the permittee has diligently pursued
all rights of appeal and as to which he or she has no other
effective legal remedy;

Where the permittee cannot abate within 90 days due to a labor
strike;

Where climatic conditions preclude abatement within 90 days
or where, due to climatic conditions, abatement within 90 days
clearly would cause more environmental harm than it would
prevent; or

Where abatement within 90 days requires action that would
violate safety standards established by statute or regulation
under the Mine Safety and Health Act of 1977.

Other information on abatement times extended beyond 90 days.

Whenever an abatement time in excess of 90 days is permitted,
interim abatement measures will be imposed to the extent
necessary to minimize harm to the public or the environment.

If any of the conditions in R645-400-327 exists, the permittee
may request the authorized representative of the Division to
grant an abatement period exceeding 90 days. The authorized
representative will not grant such an abatement period without
the concurrence of the Director or his or her designee and the
abatement period granted will not exceed the shortest possible
time necessary to abate the violation. The permittee will have
the burden of establishing by clear and convincing proof that
he or she is entitled to any extension under the provisions of
R645-400-324 and R645-400-327.

In determining whether or not to grant an abatement period
exceeding 90 days the authorized representative may consider
any relevant written or oral information from the permittee or
any other source. The authorized representative will promptly
and fully document in the file his or her reasons for granting or
denying the request. The Director or designee of the Director
specified in R645-400-328.200 will review this document
before concurring in or disapproving the extended abatement
date and will promptly and fully document the reasons for his
or her concurrence or disapproval in the file.

Any determination made under R645-400-328.200 or R645-
400-328.300 will contain a right of appeal to the Board under
R645-400-360.

No extension granted under R645-400-328.200 or R645-400-
328.300 may exceed 90 days in length. Where the condition
or circumstance which prevented abatement within 90 days
exists at the expiration of any such extension, the permittee
may request a further extension in accordance with the
procedures of R645-400-328.200.
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Enforcement actions at abandoned sites. The Division may refrain
from using a notice of violation or cessation order for a violation at
an abandoned site, as defined in R645-100-200., if abatement of the
violation is required under any previously issued notice on order.

Suspension or Revocation of Permits.

The Board will issue an order to a permittee requiring him or her to
show cause why his or her permit and right to mine under the State
Program should not be suspended or revoked, if the Board
determines that a pattern of violations of any requirements of the
State Program, or any permit condition required by the Act exists or
has existed, and that each violation was caused by the permittee
willfully or through an unwarranted failure to comply with those
requirements or conditions. A finding of unwarranted filure to
comply will be based upon a demonstration of greater than ordinary
negligence on the part of the permittee. Violations by any person
conducting coal mining and reclamation operations on behalf of the
permittee will be attributed to the permittee, unless the permittee
establishes that they were acts of deliberate sabotage.

Pattern of Violation.

The Director may determine that a pattem of violations exists
or has existed, based upon two or more Division inspections of
the permit area within a 12-month period, after considering the
circumstances. including:

The number of violations, cited on more than one occasion, of
the same or related requirements of the State Program or the
permit; and

The number of violations, cited on more than one occasion, of
different requirements of the State Program or the permit; and

The extent to which the violations were isolated departures
from lawful conduct.

If after the review described in R645-400-332, the Director
determines that a pattern of violation exists or has existed and
that each violation was caused by the permittee willfully or
through unwarranted failure to comply, he or she will
recommend that the Board issue an order to show cause as
provided in R645-400-331.

The Director will promptly review the history of violations of
any permittee who has been cited for violations of the same or
related requirements of the State Program, or the permit during
three or more state inspections of the permit area within a 12-
month period. If, after such review, the Director determines’
that a pattern of violations exists or has existed, he or she will
recommend that the Board issue an order to show cause as
provided in paragraph R645-400-331.

Number of Violations.

In determining the number of violations within a 12-month
period, the Director will consider only violations issued as a
result of a state inspection carried out during enforcement of
the State Program.

The Director may not consider violations issued as a result of
inspections other than those mentioned in R645-400-333.100
in determining whether to exercise his or her discretion under
R645-400-332.100, except as evidence of the willful or
unwarranted nature of the permittee's failure to comply.

Whenever a permittee fails to abate a violation contained in a notice
of violation or cessation order within the abatement period set in the
notice or order or as subsequently extended, the Director will review
the permittee’s history of violations to determine whether a pattern of
violations caused by the permittee’s willful or unwarranted failure to
comply exists pursuant to this section, and will make a
recommendation to the Board concerning whether or not an order to
show cause should issue pursuant to R645-400-331.

Revised May 1, 1998
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