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Petition Before the U.S, Dcpartment of Interior
Olfice of Surface Mining

Petition to Designate Lands as Unsuitable for Surface Coal Mining Operatious

Introductlon

Petitioner Southcrn.Utah Wilclerness Alliance (SIfWA) on its own behalf an<l orr

behalf otits mernbers, pursuant to section 522 of the Surface Mining Contol and

Reclamation Act of 1977 (sMcRA), 30 U.s. C. S 1272, and 30 C.F.R . 5769.12,

rcspcctfuily petitions Lhe U*t"O States Departurent bf tlte Interior, Office of Surface
:

Mining (OSM), to dcsignatc all lands lf'lng yirhin the zonoof subsidsrcc of thc proposed

Lila Canyon Extension'to the Hgrse Canpn Mrne as unspitable for surface coal mining

operrations (refemed to herein as the "petition area"). S lvlap - Proposed Lila Canyon

Minc, Permit Afea Map (attached hereto as Extribit 1); hoposed Lila Canyon Mine,

Subsidonce Contol Map (attachcd hereto as Exhibitz).

In enacting section 522, Co4gress specifically recognized that fur some

circunstances 'toal surface mining should gvo away [sic] to compoting uscs ofhigher

benefit." U.S. House of Representatives ReportNo. 95-218 at 94 (1977)- The

circumscances existing in Lita Cauyon, as shown by thc evidence contained in this

petition and accompanlnng materials, clearly fall within the congressional intent of

"higher benefit" to the public that must be given priority over surface coal miniug.

Under section 522(b) of SMCRA, the Secretry of the Interior is responsible for

designating Federal lands in Utatr as uniuitablc for zurfacc coal ndning and if he

determines that Eul area ofFederal land is unsuitable tor all or certain tlpes of surface

coal mining operations, he shall withOraw this area or condition mineml leasing so as to

Iimit surface coal mining operations within this area, $gg 30 U,S.C . S lzTzb).
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Additionally, tltc Statc ol LJtah has acknowlerlged thril the authority to rnakc

deternrinations of unsuitability on Fcdcral lands is rcscrved to the Secretary. See Utah

Admin. Code, R645-103-221 (2006).

Section 522(c) of SMCRA allows any pcrson having an interest which is or rnay

be aclversely affected by surface coal miningr to pctition to have an ar€a designated as

unsuitablc for sufaco coal mining operations- & 30 U.S-C. $ 1272(ch 30 C.FR. $

769.11 (any person having an interest which may bc adverscly affected by surface coal
.  . :

mining operations to bc condricted orr Federal lands rnay petition thc Secrctary to havc

'the area designated as wrsuitable for all or certain tlpes'of surface coal mining

operations). That petition is submittod to the Director of thc OSM Field Office

responsible for that aroa where the Federal lands ani located. 30 C,F-R, $ 769-12.

Sestion 522(a)(3)(B) provides that 'lrpon petition pursuant to subscction (c) of

this section, a surface area may be designated un$litablc for certain tlpes of coal mining

opcrations if such operations will . . . affect fragile or historic lands in which such

opcrations could result in significant damage to important historic, cultural, scientific,

and esthetic valucs and nahral systems."z The term "historic lands" has becn firrther

defined to'tnclude aroheological sites, prope,ties listed on or eligible for listinf, on a

state or National Register of Historic Places . . . [and] propcrtics having religious or

cultural significance to Native Amonicans-" 30 C-F-R- i 762.5 (emphasis added). See 16

I ScctionT0l(28X8) of SMCRA dcfincs surfacc coal mining as "holc's u dcprcssio$ . . . rcsulting from or
incident to such activities."
z Scction 522(c)(3) of $MCRA frrovi<tcs tbat rro nrrface coal mining operatioru shall hc pcrmitted "which
will advcrsely affect any publicly owncd..-placcs includcd in thc Natiqral Rcgistct of Historic Sites." ln
1999, the Deparment of Oe Interior adopted lnterpretive Rule Related to Subsidence Due to Undeqrcund
Cod Mining which stated that subsidenoe dre to rmdorgrouud coal mining is not includcd in the definition
under section 701(28) of thc Act and is thcrefore notprotribitcd iu arcas protcctcd undcr scction 5?2(e) ot
the ac't $gg Citizrns Coal C;ouncil v. Nonoa 330 F.3d 478 (D.C. Cir.2003) (upholdiag Secrctary's
inttrpretution of 522(e) as not prohibiting srbsidence).

Wtstttzz
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U.S.C. $ 470fl(,National Hi.storic Pressryation Act);36 C.l'.R. Part 800 (Advi.sory

Council orr Historic Preservation regrrlations implcmenting NI{PA Scctiort t 06).

SUWA respectfirlly urges thc Scrrctary to dcsignatc the petition arra as

unsuitable for surface coal rnining operations because that arsa is either known to contairt

or likoly to contain a significant number of historic and p,rehistoric sites. Thesc sites

contribute important infomation about prior cultures, like the Fremont of nearby Range

Creek Canyon, who are beliwed to have utilized the.area for seasonal hunting and

gathcring and, who traveled through the area Whilc rnany important historic arrd pre-

historic sites have bccn identified within the subsidence zonc, r*V undiscovered sites

likely exist and coulcl be lost or damaged if the mine is apprwed. As explained bclow,

SUWA and its membcrs visit the permit arca for acsthetic, cducational, spiritual, and

recreational opportunities, Accordirrgly, mining operatiors within the petition area will

harm SUWA and its membss by damaging important cultural, scientific and aesthstic

rc$ourccs ourrently enjoyed and appreciatcd by SUltrA.

Petition erts Contad f nformation

Southern Utah Wildemess Alliance
Stephen Bloch, Staff Attorney
425 East 100 South
Salt Lalce City, Utah E4l l1
80I 486 3151 x.3981
Fax: 801 486 4233
Email: steve@suwa.org

Identlffgation of the ?etitioned Area

Includcd with this pctition arc thc Proposcd Lila Canyon Mins, Pcrmit Area Map

(Exhibit l) and the koposed Lila Canyon Mine, Subsidence Control Map (Exhibil 2).

The Pemit,Arca Map reflects the 51544 acrcs containcd within the six Federal leases
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curently ltcld by UtahAnrcrican Enorgy, Inc (UEI). The pcrnrit arca is comprisecl of

Pennit Area [3, which is the proposed [.ila Canyon Minc extension of thc Horse Canyort

Mine (Permit Area A).

As noted aboveo the pctition arra. is the '?one of subsidcncc" depicted on the

hoposed Lila Canyon Mine, Subsidence Control Map.

ttg>Sg4uraJF_egB.gEIEC

IIEI currently has six Federal leasbs consistingof 51544.01 acres (Permit Arca B)

whioh it purchased from Intennountain Power Agency in June 2000. These leases are in

the South Lease-North Block LMU filed Mly 1996.

On July 27,2A01, the Utah Division of Oil, Gas and Minins @OGM) issued UEI

a permit for thc Lila Canyon Coat Mining $gject. DOGM's decision to grant the permit

was ohalle,uged by STIWA on Scptcmbcr 4,2001, and catne before the Utah Board of Ol,

Gas and Mining (the "Board ) on December 4, 2001. & Southern Utalr Wilderne.$fi

Alliance v. Division of Oil. Gas.& Mning, Dockct No. 200I -027/Cause No. A0071013

atT (200r).

In its Docsmbcr L4,2001, Finding, thc Boand remandcd thc pernrit decisiorr to

DOGM and directed that DOGM, belbrc ganting a pcrmiq make a finding of no adve,rse

impact when mining dwelopment erdsts within 100 feet of an intermittent sbealh. I4 at

la (citing Utah Admin. Cods R645-301-73L610). Additionally, the Board held that the

record failed to disclose the qualifications of the personnel who collected the biologrcal

data under the requirenrents of R645-301-300, Td. at 14-15. Finally, the Board dircctcd

DOGM, based on Utah Admin. Code R645-303-222,to process the pcrmit as a new

permit rather tharr as a significant revision. I4 at 15-16.

0ooorozz
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SI.JWA has consistently zrguecl to DOGM that Ll-re I.ila Clanyon Extcnsiott

to tlte Florse Canyon Mirrc prxrnit application packagc (PAP) is rrot admirristratively

complete- DOGM's repeated determinations to the contrary are arbitrary and capncious

and do not withstand scrutiny. Because DOGM's most reosnt determination fhat thc PAP

is administrativc conrplete (made on March 26,2004 and restated in Scptcnrber 2005) is

erroneous, OSM may not rely on 30 C.F,R. $ 769.14(g) to decline to process this non-

ftivolous Pstition. Seq Letter liom James Fulton, OSM to Stephen Bloch,.SUWA
" ' '  '  

t  '  

.

(August 24,2006) (attached herato as Hxhibit 3) (invoking 30 C.F.R. $ 769.14(g) and,
i t

declining to process SUWA Petition).

I- 2002-03: DOGIVI Determined that the PAP Wes Not Adrninistrativs.lv
C.,."mD

Following the Board's 2001 decision regranding DOGM's permit decision, on

February LL,ilOOLUEI resubmitted its PAP for the proposed Lila Canyon mine. On

Febnrary 25,2O02DOGM detennined that tlre PAP was administratively oomplete, a

dccision which SIJWA immediately challenged as without basis. See Determination of 
'

Adminiskative Complctsncss for thc Lila Canyon Extension, UtahAmerican Energy,

hc.,Ilorse Canyon Mine, C/007/0013 (Februaty 25,2O0f) (attachod hereto as Exhibit 4).

Spocifically, on April 22,|/OI|SLIWA filed timely comments contesting the

determination. See Lettcr fron W. Hcrbcrt McHarg, SUWA to Mary Ann Wright,

DOGM (April 22,2002) (attached hereto as Exhibit 5). Iu its April 22,2}02lettar,

SUWA specifically noted that pursuant to Utah Admin. Code R645-100-200, a PAP must

sontain all information addrcssing each application requirelncnt ofthe State Program, and,

all information ileccssary to initiate processing and public review and that the UEI

application failed those tpsts. Id. SUVIA argucd that DOGM's Febnrary 25,2002

Wtltr,nzz
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deternination that thc PAP was administrativcly complctc rvas iu c'mor and rcqnested, per

[jtah Admin_ Code R645-300- 123, 120, that DOCM conduct an informal confcrence so

that SLJWA could explain why it believed DOGM's cletermination of adrninistative

completeness to be in error. Id. SUWA's April 22nd lcttcr notod multiple deficiencies in

DOGM's determination that the PAP was administatively completg including:

' Incomplete wate,r baseline information relating to both surface and subsurfacc
water resoulres relating to both water quality and quantity;

t Confusing and inconsistent rcfcrcnces or infonn'ation relating to the b{pe,
i i location, extent, treatrnent and testing of coal nrirre waste;' i

o Inadcquate information rclating to the mine wator dischargc;

o A flawed water monitoring plan rezulting from a lack of ground watcr baseline
data;

A llawed Probable Hydrologic Consequences detennination and an inadcquate
Cumulativc lnpactArca dstermination dircctty rcsnrlting from a lack of grcund
water baseline data;

A problematio aud insufficie,ut Engineering Plan that contained outd.rted or
clearly emoneous estimatesl

The PAP uscd insufficient topsoil rcclamation standards;

The required biology baseline provided inadequate vegetative and wildlife
information;

The land use ponion of the PAP failed to adequately address wildemess, cultrral
or air quality concems;

The petmit as submitted exceeded the parameters providcd for an extension and
was required to be submitted as a new permit;

The coal haul road was not included as part ofthe pennit area;

Vrious lcgal issues rcrnained unrcsolved; and

The proposed permit area wils unsuitable for nrining.

&oovorz
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On May 21,?002 DOGM held an informal conJ,;rence to discuss $$WA's

corlCcrrts. See DOGM'.s Findings, Conclusions and Order (June 18,2002) (attachcd

hereto as Exhibit 6). On July lg,20O2DOGM notilied UEI that the company's

application had been denied in part bccause it was not considered to be technically

adequate. See Letter from M"ry Ann Wright, DOGM to Jay Marshall, UEI (July 19,

2002) (attached hereto as ExhibitT). In response to DOGM's determination that the PAP

was deficient, UEI submitted additional information which was reviewed by DOGM and'
' .  :  '  - i '  :'resulted 

in yst another finding of deficicncy in April 2003. $s9.tsttcr from Mary Artrt :

wright, DOGM to Jay Marshall, UEI (April 9,2003){attached hereto as Exhibit 8),

. Because of the delay in UEI's response to the tephnignl d.qficiencies noted by DOGM -

ovcr 10 rnonths - and because it is DOGM's "practice to consider 'inactivc' ny

. application that bss be€Nl on our shelves for longer than 90 days.and.[rezurn the

application to the applicantl . . ̂  [DOG]vfl I requireld] LJEI to publish again for public

conrments." Se,e Letter from Pamela Gnrbaugh-Littig, DOGM to Jay Manhall, UEI

(February 6,2A04) (attached hersto as Exhibit 9).

II. 2004-06: Revised PAP Still Not Administrativelv Comolste

On Febnr ary 26TZAfEUEI submitted its revised PAP to DOGM and on Marah26,

2404 DOGM detennined that the revised PAP was administratively cornplete and noted

that a tcchnical reviow of UEI's plan had been initiated. See Dctormination of

Adminisuative Completeness for the Lila Canyon Extension, UtahAmerican Energy,

Inc., Horse Canyon Mine, AA07/0013 (Maroh26,2004) (attashed hereto as Exhibit 10).

Once again, SUWA protestod DOGM's finding of administrativc cornpletencss and

requested that DOGM hold an informal confcrcnce on the matter- See Lettcr from W.
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Herbert McHarg, SL,WA to Mary Ann Wright, DOCIVI (May ZG,z004) (arrachecl hereto

as Exhibit 1 l ). In its Muy 26, 20Q4 lctter SIJWA zugued thaL the PAP failcd to cotttain all

the information requircd under the administrative rules and that DOGM had itself

recognizod that the PAP fell short in a number of categories. ld. SUWA further :rgued

that DOGM's deterrnination that the PAP was technically adequate was incorroct and

notd that UEI had failed to submit all the data required for DOGM to make suoh a

'determination. trL SUWA's May 26h letter specifically noted,a number of dcficiensics,

ths iirt of*hiclr rnirrors the list of deficienciesnoted by $UWA in its Aprit z{JfJzletteri'

rd.
' In the July 7,2004 informal confercncc SUWA reite,rated the deficiencies notd

in its cornmont letter and e,mphasized that SIJWA challenged both ttrc adrninistrative

completerness and that technical adequacy of the PAP. Sce Transcript of Hearing in the

Matter of Lila Canyon Extension (July 7,2004) at 60-61 (excerpts attached hereto as

Exhibit l2), SUWA argued that ifhydrologic data requirod under the rules - arnong

other required iterns - was missing, then DOCM erroncously determined that thc PAP

was administative complctc and thc agency's dctcnnination was arbitrary ancl

unsupportablc. Ld-

Following the July 2004 informal conference, DOGM sent UEI a Lettet of

Deficiency delineating 79 soparate deficiencies and requested that IJEI respond !o the

deficiencies by March 1, 2005. See Lettgr from Parnela Gnrbaugfr-Littig, DOGM to Jay

Marstrall, UEI (November 30, 
?Ooql 

(attachecl hereto as Exhibit t3).

On Fcbru ary 24,2005 and March 23,2005, UEI submittcd additional

documentation in response to the Novembq 2005 Letter ofDeficiency. Scc Letter liom
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Jay Mar.shall, Uh.l to Pamela Gnrbauglr-Littig DO(;M (Fcbruary 24,?Q}il and Lcttcr

Iiorrr Wilson Martiu, SHPO to [)- wayne Fledberg, DOGM (March zz,z(r}sl

(nansnritted to DOGM on March 23,2QQ5) (attached hereto a.s Exhibits 14 and l5). On

May 20,2005, DOCM issued UEI yct anothcr dcficicncy lcttcr, noting that the

sompany's PAP contained 49 deficiencies, of which 19 are for issues that had been

deficient in the past. Seg Lettcr from Pamela Grubaugh-Littig DOGM, to Jay Marshall,

UEI (May 20,2005) (attached hereto as Exhibit 16). DOGM reque$td that UEI respond

to these deficiencies by August 20,2005. IO

Bascd on UEI's response,, DOGM finalized its roview for the TA and found that

the PAP was technically adequate. Sgi Lettcr tiom parncla Gnrbaugfu-Littig, DOGM to

Jay Marshall, UEI (Scptemb * 21,2005) (attached hereto as Exhib it 17). On Ocrober 1 1,

2005 SUWA sent a letter to DOGM cornmcnting on thc TA and arguing that DOGM hsd

yet again incorrectly determined the PAP to be adrninistratively comptete and technically

adequate, and requesting tlmt DOGM hold another inforrnal conferencc. Sgg Letter from

Stcphen Btoch to Pamela Grubaugh -Littig, DOOM (October I l, 2005) (attached hereto

as Exhibit l8),

In a letter dated Novernbtr 8, 20OS subrnittcd in conjunction with the informal

conferarce, SIJWA challenged DOGM's '*erroneous conclusions" that the PAP was

aclministatively comploto arrd techrricalty acc'uate. See Letter ftom Stephen Bloch,

SIJWA to John Baz,+DOCM (November 8, 2005) (attached hereto as Exhibit l9).. In its

lcttcr, SUWA noted a number of discrepancies that it had raised in its previous challenges

to DOGM's dsterminations of adminishative completeness and that had resulted in

DOGM agrccing with SLIWA and finding that UEI's PAP contained deficiencies and was
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or.henrise incomplete, On Novsnrbcr g, 2005 DOGM hcld an infor.rnal confcrence and

SUWA raised these issues of I)OGM'$ arbilysry dete.rnrination of administrativc

completcness and technical adequacy. & Copy of Transcript, Irrticrmal Confcrcncc

(Nove'nrber 8, 2005) (exccrpts attachcd hceto as Exhibit ZO;.

Subsequent to the November 8, 2005 conference, on Novsrnba23,2}05 DOGM

issued a letter to UEI requiring that company to supply supplcnre,lrtal information. See

Letter liom Pamela Grubaugh-Littig, DOCM to Jay Manhall, UEI (Novemb er 23,2005)

(attashed hersto as Exhibit 2t). In this letter, DOGM dircctcd UEI to submit additionat

information tbr theLldeficienciss that the company still had faile<l to address. Ld- On

January 17,2006 DOGM issued a Stipulation to Anrend lthe November 2005 Informal

. Confcrcncc] Order, noting that DOGM had determined that UEI's PAP did not meet thc

requirements of the National Historic Preservation Act (NHPA), 16 U.S.C. $$ 470 et seg-

Seg Stipulation to Amend Order, Cause No. C/007/0I3,DOGM (January 18, 2006)

(attached hergto as Exhibitzz). Thc Ordcr furttrer statcd that DOGM would be unable to

issue defiuitive Findings to the Novernber 2005 informal conference until UEI had fully

compfied with the NHPA. DOGM has undcrtakcu idtial efforts to comply with NHPA

Section 106, though that process has not been cornpletcd. $ee Letter from Steven Alder,

Assistant Attorney General to Denise Dragoo, Snell & Wilmer (Jan 12,2006)(attached

hereto as Exhibit Zg).

In sum, DOGM's own records conclusively demonsfiate that'tIEI's PAP for the l

Lila Canyon mine has never warranted a finding ofAdministrative Compieteness. As

stated in Utatr Administrative Code R645-100-200, a PAP must contain all information

addressing cach application requircmqut of the Statc h'ogram, and all information

10



09/19/2000 ruE il:24 FAI 303 844 1546 0ffice of Surface ilinins Bouloze

nccessal'y to initiatc procu'sSirrg artd public review, in orclcr to bc considered

administrativety cornplete. Because the Lila Canyon PAP has never risen to thi.s,

standard, and becaue SUWA has timely and consistently protested DOGM's

Adminisuativcly Complctc dotsrminations, it would be unfair, highly prejudicial, and

inconsiste,nt with the rules and the preamble language to 30 C,FR. PartT64for OSM to

dcnyprocassing of SIIMA's non-frivolous Petition based on 30 C.F.R li769.la(g).

Demonshation of Petitiouer?s ,Interest and Description of IIow Miuipg of the Aree
Mav Adverselv Affect those Interests

Petitioner SUWA, based in Salt Ixke City, Utal4 hl more than 15,000 mernbers,

many of whom reside in Utah. SIIMA's rnission is the p,reservation of thc outstanding

wilderness aud other sensitive public lands in Utatr zurd the mauagement of these lancls in

their natural state for the benefit of all Americans. SITWA promotes local and national

recogRition of the region's unique charactcr through research and public education;

supports both adminishative and legislative initiatives to paman€ntly protect Utah's wild

placcs ryithin thc Natignal Park and National Wildcrncss Prescryation System or by other

protective designations wherc appropriate; builds support for such initiatives on both the

local and national level; and provides leadership within the conserrration movErnernt

through uncompromising advo o^"yfior wilderness prosorvation.

SLIWA members and staffertioy hiking, viewing cultual rssources (pre-historic

and historic), camping birdwatching study, contenrplation, solitude, photography, and

other activities in the public lands that make up thc lands at issue in this petition- See

generally Declaration of Ray Bloxham (attached hereto as Exhib i,t Z+1. STIWA staffand

menrbers'hcalth, recreatiorral, scientific, spiritual, erlucational, acsthetic, informational,

ancl other interests will be directly affected and harmed by a decision by DOGM to issuc

l1
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thc Lila Clanyorr Extension to the Horse C)anyon Mine pornrit and authorizo rnining

beneath the zone of subsidencs bccausc of thc dsvastating clfcct such operations will or

' ffay have to histonc properties.

SLIWA members and staff also participate in information gathering arrd

dissemination, education and public outrcach, comrnenting upon proposed government

actions, and other activities relating to the management of irrd impacts on public lands,

including those at issue herc. Fedcral And statg qgcncies frcquently solicit SUWA's rnput

and participation in the land use planning process for a variety'of resource dccisions, and

all lwcls of federal and state agency decision-making

processcs. Sincc 2000, SLIWA has actively participated in DOGM's pcrmitting process '

for the Lila Canyon Extension to the Horce Canyon Mine permit and SIJIVA is a

"corsrlting paf,ty'in DOGM's efbrts to comply with Section 106 of the NHPA. b

L,etter from Mary Ann Wright, DOGM to Stephen Bloch, SUWA (Jan- 13, 2006)

(attached herreto as Exhibit 25). & &g 36 C,F.R- g 800,2.

SUWA members and staffbenefit from DOGM's strist complianoe with the terms

of fcderal environrnental and historic preservation laws, including the NIIPA, which is

dcsigned to foster fully-infomred agcncy decision making, SUWA and its members are

directly harrred by DOGM's failure to conform its actions to the ternm of the NI{PA

because DOGM's noncomplianoe is fiustrating. SUWA's mission - the preeewatiort of

wildcrness quality and sensitive public lands and the protection of natnral and historic

resources in Utatl.

STIWA msmbew ancl stafffreguent Utah's canyon counfry, including the area

within and abutting thc proposcd LiIa Canyon minc subsidoncc arca. Recent discoveriss

t2
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(and rclatcd media accounts) of the literal trea.sure Lrove of historic propertie.s located in

the Range Crcek Canyon arca has signilicantly incrcuscd both the goncral public and

professional archacological community's intercst in this important arca. Becausc the

Range Crcck Br€e was so reeerrtly dlscovered by arclrasologists, resqarch into the natur€,

density and distribution of prehistoric phenoftena in the area is only just beginning. It is

widely believed that thorough investigation of Range Creek Canyon aud the sunounding

. area will offer significant insight into priol desert cultures, in particular how aboriginal

; peoplc usod the area for hunting, food prooessing travel and'comm€trce. ftg Declaration

of Jerry Spanglcr, t[ 5 (atlachcd hereto as Exhib it26). The proposed Lila Canyon Mine is

likely home to a large arrd urtknown numbcr of historic and archeological sites. Id. T 5.

Tho potential for archacologcal sites to be.locatod within the nrbsidence area to

contribute to a better understanding ofpast lifeways will be. an important factor "" '

enlrancing the eligibility of these sites fornomiuation to the National Register of llistoric

Places under Criterion D, & fl 9. fu 36 C.F.R. Part 60 (National Register of Historic

Places); http//www.cr.np$,gQ!'Au. Commencing rnining operations within the zone of

subsidence may place at risk significant aroheological and historical data the loss of

which would adversely affect and injurc SI-rwA and its mambcrs.

STJ\MA members and staffuse arrd. enjoy the public lands, and natural resources

on BLM lands for many health, recreational, spiritual, educational, aesthetic, ffid other

purposes and have used'and e'njoyed for these same purposes the publio lands at issue in

this petition. SUWA nrembers and $aff take grear pleasure from their visits to this area

ancl intend to return as often as possible, but ceftainly within the next Wa-.

13
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Allesations of ltact rnd Siuunortine llvidcnce

L Under Sectigp,f?.?L4{4r,Jg"g,$,gcretarry Mgst Desipnate the Petition Area
' as Unsuitablg. -fp"r_$,grfaFj-Qg3r.U\{iniTq Opgrntions Because Reslamation

of Lila Canyon Historic and Archeolosical Sites is not I echnoloeicellv
and llconomicallv Feasible,

Rcclamation of historic and archeological sites located within thc zone of

subsidence for the Lila Canyon mine is neither technologically nor economically feasible

and thus tho Secretary must designate the petition area as unsuitablo for surfase coal
: . ' .

mmlng o'eratlons' 
; ., . .. ,.

As discusscd by uEI in its Horse Canyon Mine-Lila Canyon Extcnsion permif

subsirlence fi,om underground longwall rninin tmayrosult in surface fisswes that could.

facilitatc erosion, altcr ground slope and destabilizc slopcs and cliffs. Sg9 Pemrit

Application, UEI Hono Canyon Extonsion Lila Canyon Mine - Part "8", Chapter 5,

Soction 525.120 (excerpts attached hereto as ExhibitzT). If and whcn fissures bisect

open oampsites, rookshelters, etc,, associated cultural materials exposd by the fissure

would inevitablybe lost to subsequent erosion. See SpanglerDec. ![ 10a. Dcpending on

the depth and width of these fisstues, it is highly unlikely that eroded cultural materids

could be rscovscd affer tbe .6ssrues occurr and it is probable that such matcrials would

ilevcr be rccovercd within the skatigraphic oontext roquired for appropriate scicntific

analysis. Id. ll l0b. Furthcrmorq fissures that compromisc thc stabilityof aliffs and

slopes could disturb the skatigaphic integrity of oultural deposits found in rockstrelters,

and result in the partial or total collapse of topographic features such as rockshelters with

intact deposits or cliff fascs with aboriginal rosk art. IS 1l lOc. While the reoovery of

archaeological data suhsequent to collapse is technically feasible, it most likdy would not

bc oconomically practical to rcrnovc thc overbwdcn without damaging cultural deposits

0orolozz
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below, jd- 1l l0d. It is also possible that the integrity of inlacr culrural dcpgsits in all

context's would be cotnprised by shilting, sptitting and/or gosion of thc ground surface.

IS 1l loe.

Fedcral agcncios have recngnined that subsiclence creates a substantial risk to

prehistorically occupicd cavcs and rockshcltqrs and to rock art sitcs, which are typically

located at thc basc of cliffs thar are prone to collapsing druing e,pisodes of subsidence.

see e.g- Memoratrdum of Agrecmmt Bctwccn Thc usDA Manti-I-a sal National Forest,

the Utah State Historic Preservalign Officer, Clnyon'Fuels Company, L.L.C., and UtaS

Division of Oil, Gas, and Mining Regnrding the SUFCO Miire (Agreement No- QG.MU:

I1041000'017 1l1l 6-8 (2000) t"rtno*ledging pgtential for arlverse effocts) (attachcd
, :

helto as Exhibit'28)- Rccontly, the n$sidcncc associatcd with undcrground coal rnining

at the SUFCO mine in Utah's Manti La Sal National.Forest precipitated slope failurc that

rosultod in tho sloughing dowu slope of a roekshelter with known cultgral deposits, and

thcbtrial of rernaining deposits byrock rlebris fronr above. See SpanglerDec..fl lgf

As a result of subsidenoe at SUFCO, at least eight rock shelters that were eligible for

listing on thc National Register of Historic Places were either darnaged or destroyed, all

of which contained poterrtially signifioant oultural materials. I{ It was clearly

anticipated in thc mcrtorandr:m of agreernelrt siened by the Utah State Historic

Preservation Officer, the U^S- Forest Servicc and others that subsidence could potentially

cause damagc to eligible cultural resources, and, mitigation measures were r:randated. See

SUFCO Memorandum of Agreement, 1l1l CFE.

Because only about 20 percent of the Lita Canyon project area has been

investigated, and only a small nurnbcr of sitcs havc bocn identificd, it is probablc that

0,r,ntr,zz
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nlany cligible lrisLorical sites exi.st wil.lrin the project area which have yet I'Q [rr: identified-

See supra at L Thc gcrrcral sparseness of iclentilied prehistoric sitcs and diagnostic

artifacts is likely attributable to a paucity of problcm-oricntcd suryey strategies,

inaclcguate suney lecihniques and the timited scope of prwiou-s surveys that were focused

on small areas of dircct impact. Seg SpanglerDec. t[ 4.

The i<tentification of additional eligible sites in the Lila Canyon area offers

significant potential to contribute valuable information on prehistoric hunting and

gathcnng activities in close proximity to Frvmont farqing sitcs both'in Rangc Creek'

Canlon to the east and along the Price River to the west and south. Id. 1l 7' Hunting and

gathering arc considered by Frernont scholars to be zm integral part of Fremont "farmer- '

forage/' lifeways, and a morc comprehensive view of Frrsmont adaptivc strategies (e-g-, '

hunting, gathering, foraging) in the broadgr Taviputs Plateau and Sau Rafael Swell is

critioal to an undcrstanding of coexistent farming in the canyon bottoms. Id- fl S.

The Criteria Set f,'orth in Sestlon 522(eX3) Warrrnts the Sec-retafl's.
DisienationoithePetitipAlJs,?.4$-U.IguiBFJg,,forSurfaceCoatMintue
Oecr*tions Because suci Operations Would Affect tlistoric f,ands
RWrnt Dam*ge to fmportrnt lli$oric an4 CuJtFTel
Valuef Withln the MgqninJ gr,f.tF.af,SqSjgn'

The discussion sct forth ln Part L g1B1g, is he,teby incorporated by rcfsronrcc'

OSM's SMCRA regulations define'tistoric lands" as "areas containing historic'.

[or] cultural . . . resources. Examples of historic lands include archeological sites,

properties listcd on or,Eligiblc for listins on a State or National Rcgistcr of Historic

places, National Historic Landmarks, properties having religous or culhral significance

0otslozz

16



0911912006 mE 11:25 FAI 303 844 1540 Offtce of $urface tining

to Native American.s or religious groups, ancl propefties.for which historis dcsignation is

pending." 30 C1.F,R. $ 762.5 (cmphasis adclecl).

Therc exists within thc pctition arca an abundancs of lands that qualify rv

"historic lands" as defined by OSM that nray be .significantly danraged by surfacc coal

mining opcrations. lndeed, surlhce mining operatiorx in the petition arca could adversely

affect important historic and archeological resources,

Archacological research in the Lila Canyon'area has been sporadic and the region

rernains poorly understood- See',,{ C/ass I Analysis of Prwious Archeological Research,

Lila Canyon Area, Emery County, (Jtah,Jerry Spanglcr, Novcmbcr 2005, p. 3 (attachcd

hercto as Exhibi tZg). Brcause of the scarcity ofpermanent.waJer arrd the abscncc of

large permanent-rcsident archeologlcal sitcs in thc area the Lila Canyon .rm h* been.

Iargely ignored by researcbers who have instexl focrsed,on the rnore abundant sitcs in

nearby Nine Mile Cauyon and Range Cteek Canyon. Id. Archeologists did not pay

attention to this area until Federal law in the 1960's aud 1970's mandated consideration

of potential impacts on these properties. !(! The mostly small-scale surveys that have

bern conducted over the l;rst 25 years have all been assosiated with proposed

hydrocarbon and tclecommunications projccts. Iil Thosc suwcys havc resulted in

idcntification of at least 15 archeological sites, including two rockshelters with intact

deposits of major significance. Id,,

The first suweys in this area occurred in the late 1970's and early 1980's and

involved examination. of a number of drill sites and tbc access roads to those sites.

Spangler Report, at 3.3 These surveys suggestd short-term occnpation of the area by

3 
Mo"t of thc prcvious archaeglggical surveys cqnducted in the project area wcrc smrll.scale

stndies conducted betrreen 7979 and l98l that dicl not utilize qrrently acccptable $uwey techniques. Thc

0orslozz
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hrutter-gatherers ovsr ir long perie(! of prehis[ory- _tcl. Sub.sequcnt to l.hose survcys, rnofc

extensive survcys, inclurJirrg a Class III survcy in all primary in:pact arcas, wcre

conducted in the early I980's irr the area to the north of Lila Canyon permit area in

anticipation of a then-proposed long-wall mining operation (the now{efuncr Horsc

Canyon Mine), Id. at 3-4. This $rvey identilied eleven sites. $ at 4. Thcse surveys

rapreseart the only significant archaeologlcal research conducted in the petition aroa to

date. IcL

These later surveys dsmonstrate that some areas.cahtiguors to.thepetition atra

contain a significant numbcr of historic and prehistoric sites.'spanglcr Repor! at 4. The

historic sites include log structures associaterl with ranching and minirrg from thc late

1880's and tbe prehistoric sitcs indicated hunting and gathcring activities dwing

Formative and Protohistoric tirnes. ld- These survdys suggest that the petition area has a

potential for significant,sitos. Id.

Prior archaeologloal investigations in the Lila Canyon arsa have be€n largely

small'scale survcys that focused on direct impact sites and most lands with the pctition

issue of whc{rcr s not b reguirc resurveys of prwiorrsly surveyed arqur lras ben the focuc of cqrsiderable
dcbste amoqg strtc 1n1l fcdcral agcncics, and thrrc is litrlc inra- or iatcrrcgional unifonnity io thosc
shndards- Scc Todd C' McMahon, Reexrruiuation orNew Survev: A Studv on C\ltural,4csourcc
Maaagcurcnt Invgstigatisr Acdvities in Colorado, C

The Utlh SIIPO policy on rcsuryc;* is inforoal, encl eny dccision oa whcrheircsuryey is rcqnircd
is lcft to thc vsrious statc and federal agencies under which the pioject ie initiated Other SHPOg, howwcr,
rake tlp position (fornally or iaforoslly) tbat ageucies should rosurvoy parcols if fte previous surveys were
conducted more than 20 yearc ago. Tho Arizona SIIPO has a position statement that *r*y* conducted
aorc th8tr I0 ycars ago may bc inadequate. Likcwise, the Colorado SIIPO has an infumal policy whenein
agcncics af€ clcoufagcd to rr:quire rsurvcy if thc origiual survcy was cotdrrcted norc tha.o 10 ycars ago.
In New Modcq adminiskative ntlcs bave bccn established dgfining strict surrcy standards intcnded to
cnsurc quality confrol; suw"ys condyslsd l0 or 20 )'ears ago * like ihose ne", Ijlu Canyon - likcly do not
mest these strict standards, and tbrc resurvey would bc rcquirca. Sgg N.M. Admin Coie 4.10.15.10C' (2006)' A recent study by the Colorado SI'IPO cletermined that resuvcys of prcviously investrgeted arcas
witl rcsult in thc idcntification of additional crrlttral rs.courc,€s, includins a greaterno-brtofNational
Register eligible sites (McMahon 2O06). Thcrcforo, it is rcalistic t conctgrle that a tborougb exarninetion
of all lands within thc Lila Canyon Foject arta would result in the identiflcatioo of additional properties
cligiblc for the Natio'nal Register, bottrou un-surycycd and prcviously survcyed parcels within-thc zonc of
s.u{iacpc; propcnics that would bc lost if SUWA's pctition is not grrutcd rna ifc peririon atra is not
declared unsuitable for surface miniqg operatiors.

Wozttt,zz
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area have not been subjectcd to archcological survcys of'any kirrd. Sparrglo'Rcponn at 9.

Bccause of the proximity of the petition area to Range Creek and the intense Fremont

occupation jn thatarsa fiom 900 to 1300 A.D., there is a high probability that the petition

area was an integral part of cocxistcnt Frcmont hunring and gathering stratcgies. Iil

Sorne archaeologists believe that as many as 1000 !'remont lived in Range Creek Canyon

at the pcak of their occupation. Seo Brett Prottyman, Hiddorr Treasurss. Sarr LaKe

TRIBUM, June 1,ilOAG (attached hereto as Exhibit 30). Duncan Mctcalfe, a leading

Range Creek rcsearcher, has said that whilc dnly 8 to'10 perccnt.of thc canyon has been

sulcyod, 350 individual sitcs have. been discovered, Id. These discoverics range from

uneealed granaries to massive Petroglyph panels to quivers of arrcws tusked in cracks in

a cliffwall. !L

It is anticipated that add.itionrit'rmrnahts of prchistoric subsistence will be

documented through additional surveys. Spangler Report, at g-12. Speiifically, the

eastern, upland portion of Lila Canyon, within the zone of subsidanco, slrould have a

hi$er potential for site density than elservherc in the area. Iil at 10, Previously recorded

sites in tlro petition area offer thc potcntial to contribrrte valuable information otr Fremont

prehistoric huntiug aud gathering activities within the area Id. at 1 1. Fremont scholars

consider these activities to be an integral part of Freinont lifeways and a more

comprehensive view of Fremont adoptive strategies in this area is critical to an

uudgrstauding of cocxistqnt farming in thc canyon bottorns. Id. at 12. Bccausc of its

locatiorr to major Frcrnont populations, the petition:uca offers significant rcsearch

potential in understanding how geographically isolatecl groups interacted wittr groups in

distant axo:is. Id.

Wzutzz
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Conclusion

WHEREFORE, SUWA requests that:

(l) dre petition aroa be designated as unsuitable for surface mining operations; and

(2) no permit be issued for surface mining oporations in thc petition area while this

petition is pending.

Staff Auonrey
Southem Utah Wilderness Alliance

Respectfu | Iy subntitted,
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