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Petition Before the U.S. Department of Interior
Office of Surface Mining

Pctition to Designate Lands as Unsuitable for Surface Coal Mining Operations ,
| | Introduction

‘Petitioner Southern Utah Wilderness Alliance (SUWA) on its own behalf and on
behalf of its members, pursuant to section 522 of the Surface Mining Contro! and
Reclamation Act of 1977 (SMCRA), 30 U.S.C. § 1272, and 30 C.F.R. §769.12,
rcspcctfuily petitions the Umted States Dcpartmcnt ".of the Iﬁ;mbr; Office of Surface
Mining (OSM), to designate all lands lymg w1thm the zone of subsid;:ncc of the proposed
Lila Canyon Extension to the Horse Canyon Mine as unsuitable for surface coal mining
operatioﬁs (referred to herein as the “pctitioﬁ area”). Scc Map ~ Proposed Lila Canyon
Minc, Penﬁit Area Map (attaéhed hereto as ExMEit 1); Proposed Lila Canyon Mime,

| Subsidence Control Map (attachced hereto as Exhibit 2).

In enacling section 522, Congress specifically recognized that in some
circumstances “coal surface mining should give away [sic] to competing uscs of higher
benefit” U.S. House of Representatives Report No. 95-218 at 94 (1977). The
circumstances existing in Lila Canyon, as shown by the evidence contained in this
petition and accompanying materials, clearly fall within the congressional intent of
“higher benefit” to the public that must be given priority over surface coal mining.

Under section 522(b) of SMCRA, the Secretary of the Interior is responsible for
designating Federal lands in Utah as unsuitablc fpr surfacc coal mining and if he .
determines that an area of Federal land is u_psuitable for all or certain typés of surface
coal mining opcrations, he shall withdraw this area or condition mineral leasing so as to

limit surface coal mining operations within this area. See 30 U.S.C. § 1272(b).
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Additionally, the State of Utah has acknowledged that the authOriiy to make
determinations of unsu it.ability on Federal lands is rescrved to the Secretary. See Utah
| Admin. Code, R645-103-221 (2006).

Section 522(c) of SMCRA allows any person having an interest which is or may
be adversely affected by surface coal mining' to petition to have an area designafed as
unsuitablc for surface coal mining operations. See 30 U.S.C. § 1272(c); 30 C.FR. §
769.11 (any person having an interest which may bc adverscly affected by surface coal

- mining operations to be conducted 0;1 Federal lands may petmon ﬂle‘ Sccrctary to have
‘the area designated as unsuitable for ail or certain types'of surface coal mining
operations). That petition is subniiited to the Director 6{ the OSM Field Office
responsible for that area where the Federal lands aré located. 30 CFR. § 769.12.

Section 522(a)(3 XB) pfovidéé that “upon petition pursuant to subscction (¢) of
this section, a surface area may be désignated unsuitable for certain types of coal mining
operations if suéh operations will . . . affect fragile or historic lands in which such
operations could result in significant damage to important historic, cultural, scientific,
and esthetic valucs and natural systems.”? The term “historic lands” has becn further

defined to “include archeological sites, properties listed on or eligible for fisting on a

|

| state or National Register of Historic Places . . . [and] propertics having religious or
cultural significance to Native Americans.” 30 C.F.R. § 762.5 (emphasis added). See 16
\

' Section 701(28)(B) of SMCRA defincs surface coal mining as “holcs or depressions . . . resulting from or
incident to such activities.”

% Section 522(c)(3) of SMCRA provides that no surface coal mining operations shall be permittcd “which
will adversely affect any publicly owned. . placcs included in the National Register of Historic Sites.” In
1999, the Department of the Interior adopted Interpretive Rule Related to Subsidence Due to Underground
Coal Mining which stated that subsidence due to underground coal mining is not included in the definition
under section 701(28) of the Act and is therefore not prohibitcd in arcas protected under section 522(e) of
the act. §gg Citizens Coal Council v. Norton, 330 F.3d 478 (D.C. Cir. 2003) (upholding Secretary’s
interpretation of 522(e) as not prohibiting subsidence).
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U.S.C. § 470f (National Historic Preservation Act); 36 C.F.R. Part 800 (Advisory
Council on Historic Preservation regulations implementing NHPA Section 106).

SUWA respectfully urges the Sceretary to designate the petition area as
unsuitable for surface coal mining operations because that area is either known (o contain
or likely to contain a significant number of historic and prehistoric éites. Thesc sites
contribute important information about prior cultures, like the Fremont of nearby Range
Creck Canyon, who are believed to have utilizeci-the area for seasonal hunting and
gathering, and who traveled throﬁgﬁ tﬁc arca. Whilclmaﬁy i.mpor'tlaﬁt historic aﬁd pre-
historic sites have been identified within the subsidence zone, .nﬁany undiscchred sites
likely exist and could be lost or damaged if the mine is approved. As explained below,
'SUWA and its members visit the permit arca for acsthetic, cducatiénal, spiritual, and
recreational opportunities. Accordingly, numng operations within the petition area will

" harm SUWA and its members by damaging important cultural, scientific and acsthetic
resources currently enjoyed ahd appreciated by SUWA.
Petitioner’s Contact Information
Southern Utah Wilderness Alliance
Stephen Bloch, Staff Attorney
425 East 100 South
Selt Lake City, Utah 84111

801 486 3161 x.3981
Fax: 801 486 4233

Email: steve@suwa. org
Identification of the Petitioned Area

- Included with this petition arc the Proposed Lila Canyon Mine, Permit Arca Map

(Exhibit 1) and the Proposed Lila Canyon Mine, Subsidence Control Map (Exhibit 2).

The Permit Arca Map reflects the 5,544 acres contained within the six Federal leases
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currently held by UtahAmcrican Energy, Inc (L;FEI). The pcrmit arca is comprised of
Permit Area B, which is the proposed Lila Canyon Mine extension of the Horse Canyon
Mine (Permit Area A).

As noted above, the petition arca is the “zone of subsidence™ depicted on the

Proposed Lila Canyon Mine, Subsidence Control Map.

Procedural Background
UEI currently has six Federal leases consmtmg of 5, 544 01 acres (Perrmt Arca B)

‘whxch it purchascd from Intcmlountam Powcr Agcncy in Junc 2000 These leases are in
the South Leasc-North Block LMU ﬁled May 1996

On July 27, 2001, the Utah Division of 011 Gas and Mmmg (DOGM) issued UEI
a permit for the Lila Canyon Coal Mining Proj ect. DOGM’s decision to grant the penmit

was challenged by SUWA on Scptember 4, 2001, and came beforé the Utah Board of Oil,

Gas and Mining (the “Board”) on December 4, 2001. See Southern Utah Wilderness
Alliance v. Division of Oil. Gas & Mining, Docket No. 2001-027/Cause No. C/007/013
at 2 (2001).

In its December 14, 2001, Finding, the Board remanded the permit decision to
DOGM and directed that DOGM, before granting a permit, make a finding of no adverse
impact when mining development exists within 100 feet of an intermittent stream. Id, at
14 (Citing Utah Admin. Code R645-301-731.610). Additionally, the Board held that the
record failed to disclose the qualifications of the personnel who collected thé biological
data under the rgquiréments of R645;301-300. Id. at 14-15. Finally, the Board directed

DOGM, based on Utah Admin. Code R645-303-222, to process the permit as a new

permit rather (han as a significant revision. Id. at 15-16.
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SUWA has consistently argued to DOGM that the Lita Canyon Extension

to the Horse Canyon Mine permit application package (PAP) is not administratively

| complete. DOGM’s repeated determinations to the contrary are arbiﬁ'ary and capricious
and do not Wilhstand scrutiny. Because DOGM’s most fecent determination that thc PAP
is administrative complete (made on March 26, 2004 and restated in Scptcmber 2005) is
erroneous, OSM may not rely on 30 C.F.R. § 769.14(g) to decline to process this non-
ﬁlvolous Petition. Seg Letter from Jamcs Fulton OSM to Stephen Bloch, SUWA

“ (August 24 2006) (attached hercto as l-xhﬂm 3) (mvokmg 30 C.FR. § 769.14(g) and

dcclmmg to process SUWA Pctmon)

L 2002-03: DOGM Dctcrmincd that the PAP Was Not. Administratively
" Complete

Following the Board’s 2001 decision fer,nan_ding DOGM'’s permit decision, on

February 11, 2002 UEI resubmitted its PAP for the proposed Lila 'Canyoﬁ mine. On
Rebruary 25, 2002 DOGM detérmined that the PAP was administratively complete, a
_decision which SUWA immediately challenged as without basis. See Determination of -
Administrative Completeness for the Lila Canyon Extension, UtahAmerican Energy,
Inc., Horse Canyon Mine, C/007/0013 (Fc;.bruary 25, 2002) (attached hereto as Exhibit 4).
Specifically, on April 22, 2002 SUWA filed timely comments contesting the
determination. See Lé:ttcr from W. Herbert McHarg, SUWA to Mary Ann Wright,
DOGM (April 22, 2002) (attached bereto as Exhibit 5). I its April 22, 2002 letter,
SUWA speéiﬁcally noted that pursuant to Utah Admin. Code R645-100-200, a PAP must
contain ﬂmep_xmaggn addressing ca;ch apblication requircment of the State Program, and

all information necessary to initiate processing and public review and that the UEI

application failed those tests. Id. SUWA argued that DOGM’s February 25, 2002
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determination that thc PAP was administratively c§mplctc was i1 crror and requested, per
Utah Admin. Code R645-300-123.120, that DOGM conduct an informal conference so
that SUWA could explain why it believed DOGM’s determination of administrative
completeness to be in error. 1d. SUWA’s April 22™ Ictter noted multiple deficiencies in
DOGM’s determination that the PAP was adrﬁinistratively complete, including:

» Incomplete water baseline information relating to both surface and subsurface
water resources relating to both water quality and quantity;

* Confusing and inconsistent references or information relating to the type,
- . location, extent, treatment and testing of coal mine waste;

¢ Inadcquate information rclating to the mine water dischargc;

.o A flawed water monitoring plan rcsultmg from a lack of ground water baseline
data;

e A flawed Probable Hydrologic Consequences determination and an inadequate
Cumulative Impact Arca determination dn'cctly resulting from a lack of ground
water bascline data;

* A problematic and insufficient Engineering Plan that contained outdated or
clearly erroneous estimates;

¢ The PAP used insufficient topsoil rcclamation standards;

» The required biology baseline provided inadequate vegetative and wildlife
information;

* The land use portion of the PAP failed to adequately address wilderness, cultural
or air quality concerns;

o The permit as submitted exceeded the parameters provided for an extension and
was required to be submitted as 2 new permit; :

¢ The coal haul road was not included as part of the permit area;

¢ Various legal issues remained unresolved; and

e The proposed permit area was unsuitable for mining.
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On May 21, 2002 DOGM held an informal conference to discuss SUWA’s
concerns. See DOGM’s Findings, Conclusions and QOrder (June 18, 2002) (attached
hereto as Exhibit 6). On July 19, 2002 DOGM notified UEI that the company’s
application had been denied in part because it was not considered to be technically
adequate. See Letter from Mary Ann Wright, DOGM to Jay Marshall, UEI (July 19,
2002) (attached hereto as Exhibit 7). In response to DOGM’s determination that the PAP
was deficient, UEI submitted additional information which was reviewed by DOGM and" .
: 'ﬁ:su!tcd in yet another finding of dcﬁcwncy mApnl 2003 & ‘Lcttcr from .Mar& Ann-
Wright, DOGM to Jay Marshall, UEI (April 9, 2003) (attached hereto as Exhibit 8). ‘ ' :
. Because of the delay in UEI’s response to the technical d_qﬁciqncies noted by DOGM -~
over 10 months — and because it is DOGM’s “practice to consider ‘inactive’ any
..application that has been on our shelves for lc;hger than 90 Efays and. [return the
application to the applicant] . . . [DOGM] [] require{d] UEI to publish again for public
comments.” See Letter from Pamela Grubaugh-Littig, DOGM to Jay Marshall, UEI
(February 6, 2004) (attached hereto as Exhibit 9).

IL.  2004-06: Revised PAP Still Not Administratively Complete

On February 26, 2004 UEI submitted its revised PAP‘ to DOGM and on March 26,
2004 DOGM detemﬁined that the revised PAP was administratively complete and noted
that a technical review of UED’s plan had been initiated. See Dctermination of
Administrative Completeness for the Lila Canyon Extension, UtahAmerican Energy, %
Inc., Horse Canyon Mine, C/007/0013 (March 26, 2004) (attached hereto as Exhibit 10). |

Once again, SUWA protested DOGM’s finding of administrativc completencss and

requested that DOGM hold an informal conference on the matter. See Letter from W.
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Herbert McHarg, SUWA to Mary Ann Wright, DOGM (May 206, 2004) (attached hereto
as Exhibit 11). In its May 26, 2004 letter SUWA argued that the PAP failed to contain all
the information required under the administrative rules and that DOGM had itself
recognized that the PAP fell short in a number of categories. 1d. SUWA further argued
that DOGM’s determination that the PAP was technically adequate was incorrect and

noted that UEI had failed to submit all the data required for DOGM to make such a

- determination. Id. SUWA’s May 26" Jetter specifically noted:a number of dcficiencies,
“the list of which mirrors the list of deficiencies notcd by SU WA in its April 2002 letter.

- Id.

" In the July 7, 2004 informal conference SUWA reiterated the deficiencies noted
in its comment letter and emphasized that SUWA challenged both the administrative
completeness and that technical adequacy of the PAP. See Tran's;r'ipt of Hearing in the
Matter of Lila Canyon Extension (July 7, 2004) at 60-61 (excerpts attached hereto as
Exhibit 12). SUWA argued that if hydrolo gi§ data required under the rules — among
other required items — was missing, then DOGM erroneously determined that thc PAP
was administrative complete and the agency’s determination was arbitrary and
unsupportablé. Id.

Following the July 2004 informal conference, DOGM sent UEI a Letter of
Deficiency delineating 79 separate deficiencies and requested that UEI respond to the
deficiencies by March 1, 2005. See Letter from Pamela Grubaugh-Littig, DOGM to Jay
Marshall, UEI ’(November 30, 2004) (attached hereto as Exhibit 13).

On Fcbruary 24, 2005 and March 23, 2005, UEI submitted additionél

documentation in response to the November 2005 Letter of Deficiency. See Letter from

:
3
b
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Jay Marshall, UE] to Pamela Grubaugh-Littiz, DOGM (February 24, 2005) and Letter
from Wilson Martin, SHPO to [>. Wayne Hedberg, DOGM (March 22, 2005)
(transmitted to DOGM on March 23, 2005) (attached hereto as Exhibits 14 and 15). On
May 20, 2005, DOGM issued UEI yct another deficiency letter, noting that the
company’s PAP conlained 49 ;:Ieﬁciencies, of which 19 are for issues that had been
deficient in the past. Se¢ Letter from Pamela Grubaugh-Littig, DOGM, to Jay Marshall,

" UEL (Méy 20, 2005) (attached hereto as Exhibit 16). DOGM requested that UEI respond
to these deficiencies by August 20, 2005. Id, L

Bascd on UEI’s response, DOGM finalized its review for the TA and found that
the PAP was technically adequate. See Letter from Pamela Grubaugh-Littig, DOGM to
Jay Marshall, UEI (September 21, 2005) (attac.hed hereto as Exhibit 17). On Oclober 11,
2005 SUWA sent a letter to DOGM commenting on the TA and arguing that DOGM had
yet again incorrectly determined the PAP to be administratively complete and technically
adequate, and requesting that DOGM hold another informal conference. Scc Letter from
Stcphen Bloch to Pamela Grubaugh-Littig, DOGM (October 11, 2005) (atta;:hed hereto
as Exhibit 18). |
In a letter dated November 8, 2005 submitted in conjunction with the informal

conference, SUWA challenged DOGM’s “erroneous conclusions™ that the PAP was
administratively complete and technically accurate. See Letter from Slephen Bloch,
SUWA to John Baza, DOGM (November 8, 2005) (attached hereto as Exhibit 19). In its
letter, SUWA noted a number of discrepancies that it had raised in its previous challenges

to DOGM’s determinations of administrative completeness and that had resulted in

DOGM agreeing with SUWA and finding that UEI’s PAP contained deficiencics and was
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olherwise incomplete, On November 8, 2005 DOGM held an informal conference and

SUWA raised these issues of DOGM s arbitrary determination of administrative |
completeness and technical adequacy. See Copy of Transeript, Informal Conference
(November 8, 2005) (excerpts attached hereto as Exhibit 20).

Subsequent to the November 8, 2005 conference, on November 23, 2005 DOGM
issued a letter to UEI requiring that company to supply supplemental information. See
Letter from Pamela Grubaugh-Littig, DOGM to Jay Marshall, UEI (November 23, 2005)
(attached hereto as Exhibit 21). In this létter, DOGM directed UEI to submit additional -
'information for the 22 deficiencics that the company still had failed to address. Ld; On
January 17, 2006 DOGM issued a Stipulation to Amend [the November 2005 Informal

. Conferenec] Order, noting that DOGM had determined that UEI’s PAP did not meet the

K ‘requirements of the National Historic Preservation Act (NHPA)', 16 U.S.C. §§ 470 et seq.

See Stipulation to Amend Order, Cause No. C/Ob7/013, DOGM (January 18, 2006)
(attached hereto as Exhibit 22). The Order further stated that DOGM would be unable to
issue definitive Findings to the November 2005 informal conference until UEI had fully

* complied with the NHPA. DOGM has undertaken initial cfforts to comply with NHPA
Section 106, though that process has not been completed. See Letter from Steven Alder,
Assistant Attorney General to Denise Dragoo, Snell & Wilmer (jan. 12, 2006) (attached
hereto as Exhibit 23).

In sum, DOGM’s own records conclusively demonstrate that UEI’s PAP for the -
Lila Canyon mine has never wawanted a finding of Administrative Completeness. As

| stated in Utah Administrative Code R64§-100-200, a PAP must contain all information

addressing each application requirement of the State Program, and all information |

10
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necessary to initiatce processing and public review, in order to be considered
administratively complete. Because the Lila Canyon PA? has never risen to this.
standard, and l;ecause SUWA has timely and consistently protested DOGM’s
Administrativcly Complctc determinations, it would be unfair, highly prejudicial, and
inconsistent with the rules and the preamble lariguage to 30 C.F.R. Part 764 for OSM to

deny processing of SUWA’s non-frivolous Petition based on 30 C.F.R §769.14(g).

' Petitioner’s Interest and Descripti

May Adversely Affect those Interests
Péﬁtioncr SUWA, based in Salt Lake City, Utah, has more than 15,000 members,

lmany of whom reside in Utah. SUWA’s mission is the preservation of the outstanding
».vildemess and other sensitive public lands in Utah an;d the ménagement of these lands in
‘thcir natural state for the benefit of all Americans. SUWA promotes local and ﬁational
rcéogniﬁon of the region’s unique character through rcscaréh and public education;
supports both administrative and legislative initiatives to permanently protect Utah’s wild
places within the National Park and National Wildcrness Preservation System or by other |
protective designations where appropriate; builds support for such initiatives on both the | 'v
local and national level; and provides leadership within the conservation movement
through uncompromising advoéacy for wilderness preservation.
SUWA members and staff enjoy hiking, viewing cultural resources (pre-historic‘
and historic), camping,vbirdwatching, study, contemplation, solitude, photogrz}phy, and
other activities in the public lands that make up the lands at issue in this petition. See
generally Declaration of Ray Bloxham (attached hereto as Exhibii 24). SUWA staff and
members’ health, recreational, scientific, sPirimal,. educational, acsthetic, informational,

and other interests will be directly affected and harmed by 2 decision by DOGM to issu¢

1t
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the Lila Canyon Extension to the Horse Canyon Mine permit and authorize mining
beneath the zone of subsidence because of the devastating cffect such operations will or
* may have to historic propertics. |
SUWA members and staff also participate in information gathering and
dissemination, education and public outrcach, commenting upon proposed government
actioﬁs, and other activities relating to the management of and impacis on public lands,
including those at issue here: Fedcral and statc agencics frequently solicit SUWA’sinpult -~ . '
and particibation in the land use f)iaﬁﬁing i)rééeéé for a -Jari'et.y 'éf resource decisions, and-
SUWA écﬁvcly participates in ;11 lcvvcllsvof federal and state agency decision-making |
prolccs‘scs'. Since 2000, SUWA has éct‘ilv.ely ?aﬁicipated in DOGM’s permitting process
for the Lila Ca.uyon Extension to the Horse Canyon Mme permit and SUWA is a
“oonsuiting party” in DOGM s efforts to comply with Section 11 06 of the NHfA. See -
Letter from Mary Ann Wright, bOGM to Stephen Bloch, SUWA (Jan. 13, 2006)
(attached hereto as Exhlibit 25). Seealso 36 C.FR. § 800.2.
SUWA members and staff benefit from DOGM’s strict compliance with the terms
of federal environmental and historic preservation laws, including the NHPA, which is
designed to foster fully-informed agency decision making. SUWA and its members are
directly harmed by DOGM’s failure to confdnn its actions to the terms of the NHPA ' : [
because DOGM’s noncompliance is frustrating SUWA’s mission — the preservation of ’
wilderness quality and sensitive public laﬁds and the protection of natural and historic
resources in Utsh. ‘
SUWA members and staff frequent Utah's canydn country, including the area

within and abutting the proposcd Lila Canyon minc subsidencc arca. Recent discoveries

12
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(and rclated media accounts) of the literal treasure rove of historic properties located in
the Range Creek Canyon arca has significantly increased both the gencral public and
professional archacological community’s interest in this important arca. Because the
Range Creek area was so recently discovered by archacologists, research into the nature,
density and distribution of prehistoric phenomena in the area is only just beginning. It is
widely believed that thorough investigation of Range Creek Canyon and the surrounding
area will offer signiﬁcaint insight into prior desert cultures, in particular how aboriginal
. peoplc used the area for hunting, food“p'roce‘ssing,‘n.'avel and con;merce. See Declaration
of Jerry Spangler, § S (attached hereto as ﬁxhibit 26). The proposed Lila Canyon Mine is
likely home to a large and unknown nuxﬁbcr of historic and archeological sites. 1d. 16. .
The potential for archacological sites to be.locateci within the subsicicnce area to
" contribute td a better understanding 6f past lifeways will be an important fgctor '
enhancing the eligibility of these sites for nomination to the National Register of Historic
Places under Criterion D. ‘Ii 19. See 36 C.F.R. Part 60 (National Register of Historic
Places); http.//www.cr.nps,gov/nr. Commencing mining operations within the zone of
subsidence may place at risk significant archeological and historical data, the los;s of
which wouid advcrsclj( affect and injure SUWAland its members.

SUWA members and staff use and enjoy the public lands, and natural resources
on BLM lands for many héalth, ref:reational, spiritual, educational, aesthetic, and other
purposes and have used and enjoyed for these same purposes the public lands at issue in
this petition. SUWA members and staff take great pleasure from their visits to this area

and intend to retum as often as possible, but certainly within the next year.

13
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Allegations of I'act and Supporting Evidence

I Under Section 522(a)(2), the Secretary Must Designate the Petition Area

as Unsuitable for Surface Coal Mining Operations Because Reclaation
of Lila Canyon Historic and Archeological Sites is not Technologically

and Economically Feasible.

Reclamation of historic and archeological sites located within the zone of

subsidence for the Lila Canyon mine is neither technologically nor economically feasible
and thus the Secretary must designate the petition ax;ea as unsuitable for surface coal
min.ing operations. | .

As discusscd by UEI in ité 'I‘-Iorse;Cle;nyoﬁ i\'i.inefLiia Canyon Extension permit,
subsidence from underground longwall mini.ng méy; result in surface fissures that could.
facﬂitaté crosion, alter ground slope and dcstaﬁilizc slopc§ and cliffs. A& Permit
Application, UEI Horse Canyon Extension Lila Canyon Mine — Part “B”, ‘Chapter 5,
Section 525.120 (excerpts attached hereto as Exhibit 27). If and when fissures bisect
open campsites, rockshelters, etc., associated cultural materials exposed by the fissure
would inevitably be lost to subsequent erosion. See Spangler Dec. § 10a. Dcpending on

. the depth and width of these fissures, it is highly unlikely that eroded cultural materials
could be recovered after the fissures occur, and it is probable that such materials would
never be recovered withjn the stratigraphic context required for appropriate scicntific
analysis. Id. { 10b. Furthcrmore, fissures that compromise the stability of cliffs and
slopes could disturb the stratigraphic integrity of cultural deposits found in rockshelters,
and result in the partial or total collapse of topographic features such as rockshelters with
intact deposits or cliff faces with aboriginal rock art. [d, § 10c. While the recovery of
archaeological data subsequent to collapse is technically feasible, it most likely would not

be cconomically practical to remove the overburden without daniaging cultural deposits

14
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below. Id, ¥ 10d. Itis also possible that the integnity of intact cultural deposits in all
contexts would be comprised by shifting, splitting and/or crosion of the ground surface.
1d.  10e.

Federal agencics have recognized that subsidence creates a substantial risk to

prehistorically occupied caves and rockshelters and to rock art sitcs, which are typically
located at the basc of cliffs that ére prone to collapsing during episodes of subsidence.
See e.g., Memorandum of Agreement Between The USDA Manti-La Sal National Forest, .
the Utah State Hnstonc Preservahon Of‘ﬁcer CanyOn Fuels: Company, LL.C,and Utah
Division of Oil, Gas, and Mmlng Regardmg the SUFCO Mine (Agreement No. 00-MU-
11041000-017 1Y 6-8 (2000) (acknowledgmg potenhal for adverse effects) (attached
hereto as Exhibit 28). Recently, the subs1dcncc assocmtcd wnth underground coal mining
at the SUFCO mine in Utah’s Manti La Sal National Forest precipitated slope failurc that
rgsulted in the sloughing down slope of a rockshelter with known cultural deposits, and
the burial of reméining depdsits by rock debris from above. See Spangler Dec. § 10f.
As a result of subsidence at SUFCO, at least eight rock shelters that were eligible for
listing on the National Register of Historig Places were either damaged or destroyed, all
of which contained potentially significant cultural materials. Id. It was clearly
anticipated in the memorandum of agreement signed by the Utah State Historic
Preservation Officer, the U.S. Forest Service and others that subsidence could potentially
cause damagc to eligible cultural resources, and miﬁéation measures were mandated. See
SUFCO Memorandum of Agreement, 9 6-8.

Because only about 20 percent of the Lila Canyon project area has been

investigated, and only a small number of sites have been identificd, it is probable that ‘ ;‘
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many cligible historical sites exist within the project area which have yet lo be identibed.
See supra at 8. The general sparseness of identified prehistoric sites and diagnostic
artifacts is likely attributable to a paucity of problem-oricnted survey strategies,
inadequate survey techniques and the limitt;,d scope of previous surveys that were focused
on small areas of dircct impact. See Spangler Dec. 4.

The identification of additional eligible sites in the Lila Canyon area offers
significant potential to contribute valuable information on prehistoric hunting and
gathering activities in close proximity to Fremont farming sites both in Range Creek’
Canyon ‘to the cast and along the Price River to the west and éoﬁth. Id.§ 7. Hunting and
gathering arc considered by Fremont scholars t;)'be :em integral part of Fremont “farmer-
forager” lifeways, and a morc comprehensive vie\;v of Fremont adaptivc strategies (e.g., -
hunting, gathering, foraging) in the broader Tavaputs Plateau and San Rafael Swell is

critical to an understanding of coexistent farming in the canyon bottoms. Jd. ¢ 8.

II. The Criteria Set Forth in Section 522(a)(3) Warrants the Secretary’s
Dguggagon of the Petmon Area as Unsuxtable for Snrface Coal Mining

Resnltmnglgmf' cant Damagc to !mgog_a nt Hlstorlc and Cultural
Valueg Within the Meaning of that Section.

The discussion sct forth in Part I, gupra, is hereby incorporated by refcrence.
OSM’s. SMCRA regulations define “historic lands” as “areas containing historic,.
[or] cultural . . . resources. Examples of historic lands include archeological sites,

propertics hs@&nﬂ&hg]hls_mm on a State or National Register of Historic

Places, National Historic Landmarks, propertics having religious or cultural significance
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to Native Americans or religious groups, and prop»;,l'tics for which historic designation is
pending.” 30 C.F.R. § 762.5 (cmpﬁasis added).

There exists within the petition arca an abundance of lands that qualify as
“historic lands” as defined by OSM that may be siguificantly damaged by surfacc coal
mining operations. Indeed, surface mining operations in the petition arca could adversely
affect important historic and archeological resources.

Archacological research in the Lila Canyon area has been sporadic and the region
Temains poorly understood. SeeA-Class I Analysis of Previous Archeological Research,
Lila Canjzorz Area, Emery County, Utah, Jerry Spangler, November 2005, p. 3 (attached
hereto as Exhibit 29). Because of the scalrcity of permanent.water and the abscnce of i
large permanent-resident archeological sites in the area, the Lila Canyon area has been |
iargely ignore& by researchers who have iﬂstead focused:&n'ﬂne more abundant sitcs in
nearby Nine Mile Canyon and Range Creek Canyon. Id. Archeologists did not pay
attention to this area until Federal law in the 1960’s and 1970°s mandated consideration

" of potential impacfs on these properties. Id. The mostly small-scale surveys that have

been conducted over the last 25 years have all been associated with proposed
hydrocarbon and tclecoinmunications projects. Id, Those surveys have resulted in
identification of at least 15 archeological sites, including two rockshelters with intact
deposits of major significance. Id.

The first surveys in this area occurred in the late 1970°s and early 1980’s and
involved examination of a number of drill sites and the access roads to those sites.

Sparigler Report, at 3.° These surveys suggested short-term occupation of the area by

3 Most of the previous archaeological surveys conducted in the project area were small-scale
studies conducted between 1979 and 1981 that did not utilize currently acceptable survey techniques. The
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hunter-gatherers over a long period of prehistory. Id. Subsequent lo those surveys, more
extensive surveys, including a Class III survey in all primary impact arcas, were
conducted in the early 1980°s in the area to the north of Lila Canyon permit area in
anticipation of a then-proposed long-wall mining operation (the now-defunct Horse
Canyon Mine). Id. at 3-4. This survey identified eleven sites. Id, at 4. These surveys
represent the only significant archaeological research conducted in the petition area to
date. Id.

These later surveys dcrﬁon,stratc that some arcas-contiguous to the petition arca
contain a significant number of historic and prehistoric sites. Spangler chort, at4, The
historic sites include log structures associated with ranching and mining from the late -
1880’s and the prehistoric sites indicated hunting and gathering activities during
Formative and Protohistoric times. Id. These surveys suggest that the petition arca has a

potential for significant sites. Id.

Prior archaeological investigations in the Lila Canyon area have been largely

small-scale surveys that focused on direct impact sites and most lands with the petition

issu¢ of whether or not to require resurveys of previously surveyed areas has been the focus of considerable
debate among state and federal agencics, and there is little intra- or interregional uniformity in those

standards. See Todd C. McMahon, Reexamipation or New Survey: A Study on Cultural Resource
Management Investigation Activitics in Colorado, Colorado SHPO, Denver (Manuscript 2006).

The Utah SHPO policy on resurveys is informal, and any decision on whether resurvey is required
is lcft to the various statc and federal agencies under which the project is initiated. Other SHPOs, howcver,
take the position (formally or informally) that agencies should resurvey parcels if the previous surveys were
conducted more than 20 years ago. The Arizona SHPO has a position stateiment that surveys conducted
more than 10 years ago may bc inadequate. Likewise, the Colorado SHPO has an informal policy wherem
agencies are encouraged to require resurvey if the original survey was conducted more than 10 years ago.

. InNew Mexico, administrative rules have been established defining strict survey standards intended to
ensure quality control; surveys conducted 10 or 20 years ago - like those near Lila Canyon - likely do not
meet these strict standards, and thus resurvey would be required. See N.M. Admin. Code 4.10.15.10C

" (2006). A recent study by the Colorado SHPO determined that resurveys of previously investigated areas
will result in the identification of additional cultural resources, including a greater number of National
Register eligible sites (McMahon 2006). Thercfore, it is rcalistic to conclude that a thorough examination
of all lands within the Lila Canyon project area would result in the identification of additional properties
cligiblc for the National Register, both on un-surveyed and previously surveyed parcels within the zonc of
subsidence; properties that would be last if SUWA''s petition is not granted and the petition area is not
declared unsuitable for surface mining operations.
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area have not been subjected to archicological surveys of any kind. Spangler Report, at 9
Because of the proximity of the petition area to Range Creek and the intense Fremont
occupation in thatarea from 900 10 1300 A.D., there is a high probability that the petition
area was an integral part of cocxistent Fremont hunting and gathering strategies. Id.
Some archaeologists believe that as many as 1000 Fremont lived in Range Creek Canyon

at the peak of their occupation. Seg Brett Prettyman, Hidden Treasures, SALT LAKE

TRIBUNE, June 1, 2006 (attached hereto as Exhibit 30). Duncan Metcalfe, a léading
- Range Creek researcher, has said that whilc only 8't0'10 percént of the canyon has been
.surveyed, 350 individual sites have been discovered.. Id. These discoveries range from
unsealed granaries to massive Petroglyph panels to quivers 6f arrows tucked in cracks in
acliff wall. Id. |
It is anticipated that additional remnants of prehistoric subsistence will be

documented through additional surveys, Spangler Report, at 9-12. Specifically, the
eastern, upland portion of Lila Canyon, within the zone of subsidence, shou}d have a
higher potential for site density than clsewhere in the area, Id. at 10. Previously recorded
sites in the petition area offer the potential to contribute valuable information on Fremont
prehistoric hunting and gathering activities within the area. Id. at 11. Fremont scholars
consider these activities to be an integral part of Fremont lifeways and a more
comprehensive view of Fremont adoptive strategies in this area is critical to an
understanding of cocxistent farming in thc canyon bottoms. Id, at 12. Because of its
location to major Fremont populations, the petition arca offers significant research
potcntiai in understanding how geographically isolated groups interacte& with groups in

distant areas, Id.
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Conclusion
WHEREFORE, SUWA requests that:
(1) the petition area be designated as unsuitable for surface mining operations; and
(2)  no permit be issued for surface mining operations in the petition area while this

petition is pending.

Respectfully submitted, .

Stephen Bloch
Staff Attorncy ‘
Southern Utah Wildemess Alliance
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