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January 5,2007

Hand Delivered

Mr. John R. Baza
Director
Utah Division of Oil, Gas & Mining
1594 West North Temple
Salt Lake City, Utah 84114

RE: Constitutional Taking Analysis - Lila Canyon Extension to the Horse Canyon
Mine, ACT/007/013

Dear Director Baza:

On behalf of UtahAmerican Energy, Inc. ("UEI"), this letter follows up on UEI's request
made at our meeting yesterday, asking that the Utah Division of Oil, Gas & Mining ("Division")
prepare an assessment of the constitutional taking implications of a possible decision to deny
UEI's pending mine permit application for the Lila Canyon Extension to the Horse Canyon Mine
("Mine Permit"). Pursuant to Utah Code Ann. $ 40-10-14, the Division has sixty (60) days
until January 22,2007, to issue the Mine Permit. During the meeting on January 4,2007, the
Division indicated a strong likelihood that it may deny the Mine Permit which has been pending
before the Division for over eight (8) years, despite the fact that the Division found the Mine
Permit to be in compliance with the Utah Coal Program more than fifteen (15) months ago in the
September 21, 2005 Technical Adequacy Determination ("TA").

Pursuant to the Private Property Protection Act, Utah Code Ann. $ 63-90-4, prior to
denial of the Mine Permit, the Division is required to prepare an assessment analyzing the
following:

l. The likelihood that denial of the Mine Permit mayresult in a constitutional taking,
including a description of how the taking affects the use or value of private
property. In this regard, UEI requests the Division to include in its analysis UEI's
possible loss of six federal coal leases in Emery County, Utah, as the result of the
decision to denv the Mine Permit.

2. In addition, the analysis should include alternatives to permit denial that will
fuIfill the Division's legal obligations, reduce the impact of the decision on UEI
and reduce the risk of a constitutional taking. In this regard, UEI urges the
Division to approve the Mine Permit on the basis of the Septemb er 21, 2005 TA
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and consistent with the Utah Cooperative Agreement 30 C.F.R. $ VI.C.4.(l),
forward the Mine Permit to the U.S. Department of the Interiorto complete any
further mining plan approval. See UEI's Motion to Amend Order of January 19,
2006, submitted to the Division on January 4,2007.

3. Finally, the analysis should include an estimate of the financial cost to the State
for compensation and the source of payment within the Division's budget if a
constitutional taking is determined.

We would appreciate the Division's analysis of these constitutional taking implications
prior to making a final decision regarding the pending Mine Permit. We hereby request a copy
of the constitutional taking assessment that by law must be forwarded to Governor Huntsman
and President John L. Valentine, Chair, of the Legislative Management Committee. SeeUtah
Code Ann. $ 63-90-4(4).

Thank you for your assistance in this matter.

Denise A. Dragoo

DADjmc:426054
cc: Governor Jon R. Huntsman

President John L. Valentine, Chair, Legislative Management Committee
Craig Call, Esq., Property Rights Ombudsman
John Harja, Esq., Governor's Office
Lynn Stevens, Governor's Office
Ira Hatch, Emery County, Utah
Ray Peterson, Emery County, Utah
Steven Alder, Esq.
Michael McKown, Esq.
John Jevicky, Esq.

Very truly yours,
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DI\I OF OIL, GAS & I4INING

BEFORE THE DIVISION OF OIL, GAS AND MINING

DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

IN THE MATTER OF LILA CAIYYON
EXTENSION TO THE HORSE CANYON
MINE, CARBON AND EMERY
couNTIES, UTAH

MOTION TO AMEND ORDER
oF JANUARY t9,2006

CAUSE NO. Ct007t0l3

MOTION

Pursuant to the Novemb er 27 , 2006, request of Division Director, John R. Baza,

UtahAmerican Energy, Inc. ("UEI"), for the reasons set forth herein, brings this motion

requesting Director Baza, to revise the Amendment to Order dated January 19,2006 ("Order")

ild, consistent with Utah Code Am. $ 40-10-14(1), require the Utatr Division of Oil, Gas and

Mining ("Divisioo"), to issue the Mine Permit within sixty (60) days for UEI's Lila Canyon

Extension to the Horse Canyon Mine, File No. C/0A7/0rr, *rO allow the U.S. Deparfment of the

Interior ("DOf") to complete further federal mining plan approval, if any, as the Secretary may

determine.l

BACKGROUhID STATEMENT

The issue presented by this motion arose in September, 2005. At that time, the Division

had reached an all important milestone in the granting of UE['s mine permit for the Lila Canyon

Mine project. After a four year permitting process, in which the Southern Utah Wildemess

Alliance ("SUWA") participated by raising repetitive and irrelevant objections at two informal

' UEI is filing this motion without waiving its rights to object to whether the motion is necessary. ,See
Argument herein atp.7.
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conferences2, the Division addressed the Board's Order of December 14, 200I, ffid found UEI's

application to be technically adequate in a determination dated Septemb er 21,2005 ("TA

Determination"). This TA Determination, as supplemented by UEI's Class II cultural resource

suryey dated November 8, 2006, is the basis upon which the Division can proceed to issue a

mine permit by Janu ary 22,2007 .

In the September, 2005 TA determination, the Division analyzed and made written

findings that UEI's Mine Permit application was in compliance with the Utah Coal Mining and

Reclamation Act and the Utah Coal Mining Rules, In this comprehensive 97 pagedocument, the

Division set forth all of the regulatory requirements for obtaining a Utah coal mining permit and

determined that UEI's permit met those requirements. The TA Determination, among other

findings, confirmed that the Division had consulted with the Utah State Historic Preseration

Office (*SHPO") and determined that UEI had provided adequate historic resource surveys and

that the Lila Canyon Mine project would have "no effect" on historic resources.3 Also included

with the TA determination was a 7l page Cumulative Hydrologic Impact Assessment ("CHIA")

which was independently prepared by the Division. The Division found that ". . . there will be

no impacts to hydrologic resources and no probability of material damage for the proposed Lila

Canyon Extension."a

' hrformal conferences held on May 21, 2002 and July 7 ,20M.3 TA Determination atp. 15.
4 Book Cliffs Area V Clm for Horse Canyon Mine, Lila Canyon Extension to Horse Canyon Mine,
September 16,2005.



At this point in the permitting process, the Division should have gone into its deliberative

stage and issued a permit based on its findings set forth in the TA and CHIA determinations. It

did not do so. Instead, pursuant to the informal conference order issued by former Division

Director Lowell Braxton, the Division took the unprecedented step of forwarding the TA

Determination to SUWA for review.s STIWA was provided a further opportunity for informal

conference (the third such conference) which was held on November 8, 2}}S,before Director

Baza. At this conference, SLrWA once again raised many of the same issues it had presented at

the previous two informal conferett"es.6 UEI responded to SIJWA at the informal conference

and in a letter dated November 8, 2006, stating that SUWA's issues were previously addressed

and objecting to the scope of these issues which related to technical adequacy rather than to

administrative completeness. Assistant Utah Attorney General Steven Alder also presented

SI-IWA with a letter at the conference which set forth a list of issues repeatedly raised by SUWA

and asked SUWA to specifically explain why the TA did not, in the opinion of SUWA, address

these issues. h{r. Alder's letter is attached as Exhibit A.

At the end of the hearing, Director Bazainformed the parties that the Division would

close the record on the informal conference as of November 18, 2005. SLIWA used this

additional time to undermine the Division's TA Deterrnination. Specifically, S{.IWA met with

the SHPO and persuaded them to draft a letter dated Novemb er 17,2}}s,limiting the scope of

SHPO's "no effects" concurrence regarding historic resources. Seeletter dated Novemb er L7,

August 3,z004,Informal Conference Findings, Conclusion and Order at pp. 34.
Informal conferences held on luly 7,2004 and May 21,2002.
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2005, frornSHPO to Stephen Bloch, SIJWA staff attorney, attached as ExhibitB. As aresult,

UEI has since prepared two additional cultural resource inventories, neither of which have

resulted in identification of sites which are recommended for listing on the National Register of

Historic Places.T

By letter dated Novemb er 23,2005; following closure of the record on November 18,

2A05, the Division requested UEI to provide further explanation of certain issues raised by

SUWA during the November 8, 2005 informal conference. UEI responded to the Division's

request with minor clarifications to the pending permit.

Thereafter, Director Baza issued an order dated Decemb er 2,2005, which: (i) closed the

informal conference record as of November 18,2005; and (ii) set a timeframe of 60 days forthe

Division to issue a written decision on the permit.

Despite closure of the administrative record, at SIfWA's request a meeting was scheduled

with the Division on December 8, 2006, to respond to the questions raised by the Utah Attomey

General's letter presented at the November 8, 2005 inforrnal conferenre.t At the further request

of SUWA, and over the objection of UE['s counsel, the Division took the unprecedented step of

excluding UEI from the December 8th meeting with SLIWA. See letters dated November 23,

2005, and November 28,2005, from Snell & Wilmer LLP, attached as Exhibit C. Heather

Shilton, counsel to Director Baza, responded to UEI's objection by asserting that the Division

t November 8, 2006, Class II Cultural Resouces Inventory of the Lila Canyon Mine's Area of Potential
Subsidence, Montgomery Archaeological Coruultants, Inc., at p. 16.
t Letter dated November 8, 2006, from Assistant Attorney General Steven Alder, attached as Exhibit A.
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had authority to exclude UEI, the permit applicant, from the meeting between SUWA and the

Division because the matter involved "the technical adequacy of UEI's application, not its

completeness." Letter attached as Exhibit D. Following the meeting between the Division and

SUWA, the Division determined that it was necessary to complete tribal consultation under the

National Historic Preservation Act ("NHPA") prior to issuing the permit.

Assistant Attorney General Steven Alder then notified UEI by letter dated January 12,

2006, that it was "not possible to issue a pennit within the time constraints of the statute" and

that UEI's application would be denied unless UEI agreed'to extend the deadline for making a

decision for such additional time as is necessary to complete tribal consultations and

determinations required by the National Historic Preservation Act ("NHPA")."e Letter from

Assistant Attorney General Steven F. Alder, dated January 12,2006, attached as Exhibit E.

Due to the Division's threat of permit denial and with the understanding that the tribal

consultation would proceed expeditiously, i.e., within 30-60 days, the parties entered into a

stipulation to amend the December 2,2005, informal conference order to allow tribal

consultation under $ 106 NIIPA. Prior to proposing the stipulation, the Division took the

unprecedented step of requesting the federal Office of Surface Mining ("OSM") to delegate to

the State ofUtatr OSM's federal authorityto complete tribal consultation of theproposed mining

e This notice was consistent with the Division's previous actions when it was unable to complete its analysis
within the 60-day permit review period. On July 19,2002, sixty days following the Division's Order dated July 18,
2002, (closing the May 21,2002 informal conference), the Division made the determination to deny UEI's permit
application. UEI immediately appealed this determination to the Board of Oil, Gas & Mining ("Board"). Pursuant
to stipulation ofthe parties, the Board entered an Order stayrng the appeal until the Division had adequate time to
issue a final decision to grant or deny UEI's permit application package. Board Order dated October 4,2002.



project under $ 106 of NHPA. Tribal consultation under $ 106NHPA is not applicable to the

state mine permit process and arises only due to federal mining plan approval by the DOI, a

decision which is made separately from approval of the state permit. However, to address

SUWA's concern that tribal consultation be completed, the Division requested delegation of

tribal consultation responsibility from the federal OSM to the State of Utah. Under the general

provisions of the State-Federal Cooperative Agreement, the OSM delegated tribal consultation

responsibility to the Division, although the Division had never before conducted tribal

consultation under $ 106 NIIPA and despite the fact that the Secretary of DOI had not yet

determined that a new federal mining plan was required. See e-mail from OSM to DOGM

attached as Exhibit F.

It has now been fifteen months since the Division should have issued the permit based on

the TA and CHIA determinations of Septemb er,2005. During this time, UEI has prepared two

additional cultural inventories of th e LilaCanyon permit area, neither of which has resulted in

the recommendation of sites for listing under the National Register.lo The Division still has yet

to complete tribal consultation. Moreover, the Division has informed UEI that it is experiencing

funding problems and may not be able to complete the $ 106 NHPA process. See e-mail

exchange attached as Exhibit G. As a result of these concerns, by letter dated November 21,

2006,UEI requested the Division to issue the Mine Permit as soon as possible and allow the DOI

r0 Class II Cultural Resource lnventory of Lila Canyon Mine's Area of Potential Subsidence, dated
November 8, 2006, revising Inventory dated September 25,2006, and lnventory submitted to the Division on
Jvre 22,2006.
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to complete further mining plan approval, if any, as the Secretary of DOI may determine. By

letter to the Division dated Novemb er 22,2006, UEI withdrew its agreement to the Stipulation to

Amend Order and requested the Division to issue UEI's mine permit within sixty (60) days, i.e.,

by January 22,2006.

In response, by letter dated Novemb er 2'7 , 20A6 Director Baza requested UEI to seek a

hearing to revise the Amendment to Order dated January 19, 2006. In addition, by letter dated

Novemb er 27 ,2006, the Division requested UEI to clarify certain issues in its permit application.

Four days later, on December 1,2006, UEI responded with a pennit package addressing the

Division's request for clarification, Also by letter dated December 1, 2006, counsel forUEI

once again asked the Division to conclude the permit review process and issue the permit by

January 22,2007.

By letters to the Division dated December 8 and December 15, 2006, counsel for UEI

requested a hearing in this matter while restating its position that the informal conference was

previously closed by Director Baza's Order dated Decemb er 2,2005. By letter to the Division

dated December 19, 2006, SI-IWA agreed with UEI that a hearing was not needed to rescind the

stipulation upon which the Janu uy 16,2006Order was based and then yet again took the

opportunity to raise groundless objections to UEI's pending permit application. UEI addressed

SUWA's objections in a letter to the Division dated Decemb er 22,2006, and urged the Division

to proceed to issue the Lila Canyon Mine Permit by January 22,2007 .



ARGUMENT IN SUPPORT OF'MOTION

UEI respectfully requests Director Baza to revise the Amended Order as follows: (l) if

the Division believes the informal conference is still open, by closing the informal conference;

and (2) consistent with Utah Code Ann. $ 40-10-14(l) by adopting a sixty (60) day deadline for

the Division to issue UEI a Mine Permit for the Lila Canyon Extension to the Horse Canyon

Mine, Permit No. C/0071013. Timely issuance of the Mine Permit will enable the Secretary to

make a determination regarding the need for further mining plan approval.

First, as to the procedural issue, based on the Division's Orders of December 2,2005, and

January 19,2006, there is no need to request closure of the infonnal conference because it was

closed as of November 18, 2005. The Order of January 19,2006, did not reopen the informal

conference. It allowed the Division time to do tribal consultations and issue a permit. To the

extent the Division believes that the informal conference remains open, UEI requests that it be

closed as of November 22,2006, the date UEI withdrew is stipulation in this matter.

Second, based on the facts of this Mine Permit applicatioq the Division was premature in

its request for a delegation of authority from the OSM to conduct the tribal consultation under

$ 106 of NHPA. UEI's permit involves the mining of federal coal reserves leased to UEI. These

federal reseryes fall within the jurisdiction of the Secretary of the DOI and are subject to federal

mining plan approval pursuant to the Mineral Leasing Act of 1920 ("MLA"), 30 U.S.C. $ 201.

Although the mine permitting process for the Lila Canyon Mine project is conducted by the

Division, pursuant to the State-Federal Cooperative Agreement at 30 C.F.R. $ 944.30, Art.
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VI.C.I. and 4.(0tr, the DOI retains jurisdiction to determine the need for a new federal mining

plan and tribal consultation under $ 106 of NHPA. The Secretary of DOI issued federal mining

plan approval for the Lila Canyon Mine in 2001 and the approval remains in effect . SeeExhibit

H. Unless and until the DOI determines that a new federal mining plan approval is required,

tribal consultation under $ 106 NHPA is premature.

Tribal consultation under the NHPA is triggered by a "federal undertaking." See 16

U.S.C. $ 470(b)(6) and 36 C.F.R. Part 800. The "federal undertaking" in this case is the

Secretaryof the DOI's lease of coal reserves and federal miningplan approval. Because the

federal mining plan primarily relates to coal leasing, the Division's issuance of the Mine Permit

may not require a new mining plan approval. If the Secretary determines that the existing federal

mining plim is adequate without further revision, then there will be no "federal undertaking" to

trigger tribal consultation under the NIIPA. If the Secretary determines that a new federal

mining plan approval is necessary, the NHPA would be triggered by a "federal undertaking" and

tribal consultation may be required.

Under the Utah Cooperative Agreement, following Mine Permit approval, the DOI, not

the State of Utah, determines whether further mining plan approval is required. SeelJtah

Cooperative Agreement 30 C.F.R. $ 944.30, Art. U.C.l, 4.(0. Section 523(a) of the Federal

rr 30 C.F.R. $ 944.30, fut. VI.C.4.(0 provides, "DOGM may make a decision on approval or disapproval of
the permit on Federal lands in accordance with the Program prior to the necessary Secretarial decision oo inr mining
plart provided that DOGM advises the operator in the permit that Secretarial approval of the mining plan must be
obtained before the operator may conduct coal development or mining operations on the Federal lease. DOGM will
reserye the right to amend or rescind any require*ents of the pemrit t6 connrm to any terms or conditions inposed
by the Secretary in the approval of the mining plan."



Surface Mining Control and Reclamation Act ("SMCRA") specifically provides that: "Nothing

in this subsection shall be construed as authorizing the Secretary to delegate to the State his duty

to approve mining plans on Federal lands." Based on the MLA and SMCRA, the DOI, not the

State, determines the viability of the existing federal mining plan approval once the Division has

issued the Mine Permit. Furthermore, in this case, UEI's federal leases were issued by DOI in

the 1940'sand 1950'sandarerecognizedasvalidexistingrightspredatingenactmentofthe

Federal Land Policy and ManagementAct of 1976,43 U.S.C. $ 1701, et. seq., and tribal

consultation under the NH?A Therefore, UEI requests the Director to order the Division to issue

a permit based on UEI's pending application that was determined to be technically adequate as of

Septemb er 2l ,2005, and allow the DOI to complete federal mining approval and NIIPA

compliance, if ffiy, as the Secretary may determine.

Finally, the conditions under which UEI entered into the Stipulation to amend the

December 2,2005 order have not been fulfilled by the Division. As stated above, the Order was

entered pursuant to the stipulation of the parties to allow the Division additional time beyond the

60-day statutory period to complete federal consultation responsibilities under $ 106 of the

NHPA and 36 C.F.R. Part 800. UEI originally agreed to this extension based on its

understanding that the Division would conduct the process in a timely manner. However, tribal

consultation under the NttPA has yet to be completed more than one year after the informal

conference was closed on November 18, 2005 and more than fifteen months after the Division's

final TA dated September2l, 2005 recommending approval of UEI's application. Furthermore,

10



the Division has informed UEI that the State is experiencing a federal funding deficiency and

rnay not be able to complete the process. In an e-mail exchange dated October 31, 2006, the

Division stated, "Due to a severe upcoming funding shortage from OSM . . . OGM may be

handing back the delegated authority to OGM from OSM to handle the cultural resource

process." E-mail exchange attached at Exhibit G. Moreover, if a new federal mining plan is not

required by DOI, tribal consultation under the NHPA may be unnecessary.

Therefore, IJEI respectfully requests that Director Baza order the Division to finalize its

review of UEI's Mine Permit on the basis of the Utah Coal Program criteria within the statutory

60-day tirneframe and allow DOI to complete further federal mining plan approval, if any, as the

Secretary may determine.

RBLIEF REQUESTED

For these reasons, UEI requests Director Bazato amend the Order to: (l) close the

informal conference if the Division believes it is still open; (2) consistent with Utah Code Ann.

$ 40-10-14(l), require the Division to issue the Mine Permit within sixty (60) days of UEI's

withdrawal from the stipulation, i.e., by January 22,2007; and (3) consistent with the Utah

Cooperative Agreement, 30 C.F.R. $ 944.30, Art. VLC.4.(f), forward the State Mine Permit to

OSM and allow DOI to complete any further federal mining plan approval as the Secretary may

determine.
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Respectfully submitted this 4th day of January,2007.

BY

UTAHAMERICAN ENERGY, INC.

Attorneys for UtahAmerican Energy, Inc.
15 West South Temple, Suite 1200
Salt Lake City, Utah 84101

Denise A.IIFagoo, Esq.
Wade R. Budge, Esq.
Snell& Wilmer L.L.P.



CERTIFICATE OF SERVICE

I hereby certify that on this 4th day of Janu ary, 2007 , a true and correct copy of the

foregoing Motion to Amend Order of January 19,2006, was hand delivered to the following:

Steven Alder, Esq.
Utah Assistant Attorney General
1594 West North Temple
Salt Lake City, Utah 84114

Stephen Bloch, Esq.
Southern Utah Wilderness Alliance
425 Eust 100 South
Salt Lake City, Utatr 841l l

and that a true and correct facsimile copy of the foregoing Motion was provided to the following:

Ira Hatch
c/o Ray Peterson
P.O. Box 629
Castle Dale, Utah 84513
Facsimile No. 43 5-636-8983
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Srarn oF Urag,
OFFICE OF THE ATTORNEY GENERAL

Mnnx L .  SHURTLEFF
A T T O R N E Y  G E N E R A L

RAYI/|o|,ID HINTZE
CHIEF DEPUTY Protecting Utah . Protecting You

November 8, 2005

KIRKTORGENSEN
CHIEF DEPUTY

Stephen Bloch
Staff Attorney
Southern Utah Wilderness Alliance
425 East 100 South
Salt Lake City, Utah 8411 I

Re:

Dear Mr. Bloch:

I arn writing on behalf of the Division of Oil, Gas, and Mining to ask for clarification
concerning some of the comments and issues raised by your October n,2AO5letter. It is
hoped that by providing this response in a written form you may be better able to provide
the Division with the clarifications requested. I will refer to issues by the numbers used
in your letter.

l. Acid- or toxic-forming materials. To what extent and in what way does the
information provided t epp""Ai* 

'6-2 
notsatisfy the requirements of the R645-

: 30624.300 and R645-301-6ZG?

Subsuface water resource maps. To what exte,nt'does the information provided in
Appendices 7-l ,7-2, 7-6 and Plate 7-l not satisff the requirements of the R645-
301-722.100? Is your objection to the amount of data used to generate the aerial
and vertical descriptions or the adequacy of the description?

Surface water resources. What methodologres do you believe should be used tq
provide the seasonal flow rates and water quality information for ephemeral and
intermittent steams that Are dry on routine sampling visits and on all but a few
days of each year? What is the potential impact from this mine on the surface
flows to any of the intermittent streams?

2.

3.
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4. Ground water quantity. To what extent does the information provided in
Appendices 7- | , 7 -2, 7 -6; table 7 -2; and Plates 7- 1, and 7-3 not satisff the
requirements of the R645-301 724.100? What specifically is missing in your
opinion?

5. Ground water quality. To what extent does the information provided in
Appendices 7-1,7-2,7-6i table 7-2; andPlates 7-1, and 7-3 notsatisff the
requirements of R645-301 -724.100? What specifically is rnissing in your
opinion?

6. CoaMine waste. What do you understand to be rneant by the term "end-
dumping" as used by you in your comments and the rules at R645 -301;536?
'What is the rule, guideline, or other basis for your objection to the use of coal
waste as strrctural fill?

7 - Groundwater baseline data for water monitoring plan. Is this objection based
solely on the objections referred to in the objections to the surface, zubsirrface,
and groundwater data set forth in items 2,3l4,and 5 above? If there are
additional concems or objections, what are they?

8. Surface water baseline data for water monitoring plan. Is this objection based
solely on the objections referred to in the objections to the surface, subsurface,
and groundwater data set forth in items 2,3, 4, and 5 above? If there are
additional concerns or objections, what are they?

9. The PHC is flawed. Is this objection based solely on the objections referred to in
the objections to the surfacen subsurface, and grcundwater data set fortfu in items
2,,3,4, and 5 above? If there are additional concerns or objecdons, what are they?
Are you objecting because information was used that was loflected for other
applications and not solely for this permit?

10. Water consumption. Wiat are the inconsistencies in the descriptions of the
quantities of water that will be consumed by the rnining operati,on? Are there
inconsistencies in the descriptions or differences betwsen the discussion in the
arnount of water use and the calculations of water loss? What are the hydrologic

. and geologic inconsistencies?

I l. Opgration plan. This objection is very general. Could you ideatiff the local
hydrologic conditions that are not considered? Does this objection rgfer to the
impacts to the hydrology in the area of the surface facititieJor to the hydrologic
balance in the strata above the mine? What are the further steps that could be
considered or taken to minimi ze the impact?
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12. Cumulative Hydrologic Impact Assessment. Is this objection based solely on a
continuation of the objections to the sampling methods and baseline infonnation
set forth in items 2, 3,4, and 5 above? What are the other objections to the
determination of the hydrologic boundary and the conclusions in the CHIA? What
areas of concern are outside of the CHIA boundary, and how might they be
affected by the mining operations?

13. Tranqportation facilities. Is there a legal basis in rule or statute that would require
the Division to evaluate the overland conveyor or rail spur prior to receiving an
application that includes plans for its constnrction?

14. Historic and archeological r€source information. What does SUWA believe is the
factual and legal basis for claiming that the MRP-B does not comply with the
National Historic Preservation Act? What does SUWA believe to be the t1rye and
amount'of culfural resource surveying required forprotection of an area of
potential subsidence? What archeologlcal information is conflicting other that the
difference between 'hot likely affect" and the legal determination of "no effect':?

15. Fish and Wildlife resource information. Does SUWA believe the monitoring plan
for raptors as described in the TA is inadequate? If so, what is the basis for this
determination and what woutd it recommend as a different plan? Is the pote,ntial
impact to curently ernpty Golden Eagle nests considered a taking rurder 16
u.s.c. $ 1532(le)?

16. Coal haul road. This is the proposed Emery County road 126. What is SIJ\MAIs
reqponse to UEI's position that the exclusion of the access road from the pennit

lPplication review is an issue that was resolved by the prior Bgard decision and
that decision is now res judicata? Does S{-I\MA agree that ttre criteria and
authority of the stipulation letter of July 3,lggs gou"*" the determination of the
regulatory authority of the Division over the access road?

17. Arquality. Assuming the coal adcess road is not included in the permit, does
SUWA understand that UEI intends to pave the truck loadout road (located on the
permit), but not the mine facilities access road (also located on the permit)? Does
SUWA find these operations to be inconsistent with the Division ofAit Quafty
permit?
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Your careful analysis of the peprt application is appreciated by the Division. We
will suggest to.the presiding offi"r, titut tttr informai conference be kept open to
provide you with additional time, if needed, to provide the requested additionat
information.

Very tnrly yours,

Steven F. Alder
Assistant Attorney General

cc: Denise Dragoo
T. Ira Hatch
John Baza
Heather B. Shilton
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State of Utah

. JON M. I{LTNTSMAN. JR.
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GARY R. HERBERT
Ueutenant (iowrnor

*-> CC: D. Wayne Hedberg DOGU

Enclosune: 3 /22lAS letter

November 17,2005

Mr. Stephen Bloch, StaffAttorney
Southern Utah Wilderness Alliance
425 8.,t00 s.
Salt L,ake City, UT 84 | I I

Re: Proposed Horse canyon Extension-Lita canyon Mine

In rcply please refer to case no 05-{305

Dear Mr. Bloch:

We are in receipt of your Novembcr 8, 2005 letter regarding the proposed Lila Canyon Mine, qnd
appreciate youieffort to educate us about the Nationil Uirtiric Preservation Act and its
implementing regulations.

In a letter dated March I, 2005, the Division of Oil, Gas and Mining (DOGM) asked the Utatr
State Historic Preservation Office (SHPO) for concunenc€ regardi;g the effects of the project on
three archaeological sites: 42EM2255,428M2256, nd 42El'l2ll7. In a letter dated i"ittZZ,
2005,the SHPO concurred with a determination of No i{istoric Proporties Affected for
428M2255 and 2256, and with a determination of Adverse Effect fir 42Hlvt25l7. DOGM stated
that the information provided '... is not inclusive of all surveys in the area, but includes pertinent
or cutrent surveys," and stated that DOGM 'tconsiders that the permit should receive clearince
without additional stipulations." The information provided to the SHPO was sp€cific to the three
{chaeological sites only, and our concwr€nce was resbicted to tlre effects of tfre project on those
tluee sites,.not the effects of the project in is entirety.

ff-Vou have additional questions, please contact me at gbl-Sfg; SZ4,or by email at
ktjonec@utah.gov

Kevin T. Jones
State Archaeologlst

'300 sou& Rio Crrandq $elt Lakc cty, t T E4l0l . rclephone (801) J33-3500 . facsimilc (g0l) 533-3503 
: 

***+is,*.uFh€oy
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Srell&lTilmer
.............'..'........'-

t.^lloFHCES

15 We* Sorrtr'ltlnple, $uie 1200
Gae*ay Tourcr West

Salt Lqke Gry, Utah B{lOl
(801) zr?.teoo

ftna (801) U?.[B}O
. wurursrvlaurqr

DeoiseA" Dragoo (SOt) Z5l.lgg1
ddmgoo0ildew.@e1

g{f,rLAXECtrLutA}l

ItflG}t|)(Anmtar

nmN,Al|ZOt.|A

EVIGCALrcRN|A

DE.nn&oot-os.ADo

lJtsvEoAS.llgyagrl

Mr. John Baza
Director
Utah Division of Oil, Gas & Mining
1594 West North Temple
Salt lake City, Utah 84t 14

RE: Eorce Canyon_U?q !it" Canyon Etdension, C/007/0I3, Informal Confuence_
Auh Admtn. R- 6iS_300_123

Dear Director Baza:

on be'half of utabAmerican Energy, Lrc. (uEr), applicant/permittee for the ula
canyon Extension coal Miaingpqmit @e.rriri n" t"qulit ua opportunity to meet withthe
Urbh Division of Oit, Cas C }fining 6'fiivision'1'anJthe Soulhein Utah Wildemess Alliance
fs[.rwA') at a meeting seheduled it l:30 p-m. on December g, 2005. suwA and the Division
have schoduled this meeting to follow up on issues addrsssod at the infonnal conference held on
Ngvglber p, 2@5 regarding &e Divisioa,s determinetion that the Lila Canl,on Mine permit is
admiais[afivelycompleteandtechnicallyadequate. Specifically,theDivisionhasroquese6
STIWA to respond to the issue,s raisea in Oe Oivision's lerer daied Novenbar 8, 200i; disdlrssed
at the informal conforance. Al- tbough SIIIVA is open to considering UBI's participation, the
pivigi.on tas initiallydeclined uEIt request to atinc ttis meeting.-urr i, irisg Lohdud fro-
this discussion' deqpite thc frct that the meeting involves issues raised at the informal conference
aad directly relates to UEI's pending application.

The Division's decision in this regard is contary to the spirit and intent of Lowell
Braxton's order dated JuIy 3o,2oo4 C'Czj,et''), which irovidod alt parties to the infornal
:oPrr. tr" opportunity to maet ana adareij the oivision's n"aliecbnicat adequacy
determq$gn Ordea f{ 5 and 6. the follow up rneeting held on November 8, 2@5,-at which
you-presided as hearing ofroer, was requested by SUWa ana involved all partios to tiie originA
corfere rce, includiqg uBL Despite tour trqr,*i ft"t Suwa respond to thc oivisio,n,s bmJr by
t&e olose of the informat conferencc rocord on ttovember lg, 200i, sulvA aad the Division
4parelrtly airoed to address this icffer in a separate meoting scbcdJed Or neoomtcr g, 2005. In

Novemb er 23,2005

HAND DELIWRED

snell & wilbcr is a meobcrof t-ocr*nru, a leadingassociation of irdcoendsr.rt taw ftrrnt-



Srell&Wilmer
-

Mr, John Baza
November 23,2005
Page 2

all fairness, and coRsistent with the earlier Order, the applicant should be included in this
meeting to complete the discussion which was initiateci at Ar informal coriference. Certainly,
the applicant should have the opportunity to hear SUWA'5 concerns fi-rsthand and have the
opportunity to respond to the Division and SUWA at the meeting on December 8, 2005.

uEr appreciates your consideration in this matter.

DADjmc374493
cc: Clyde Borrell

Michasl McKowq Esq.
JayMarshall
Stene Alder, Bsq.
Stcrren Btoch, Bsq.
HcatlerShilton, Esq.

Very tnrly yours,



d/ e-^rl ,c-\., 
;

Snell&Wihner
- LLB_

r woFFtcEs

15 WectSnrdrTirnple, Suttc 1200
Garcway Tb*erVest

Salr Lah Ciry, Utah &il01
(801) z57.t9oo

EDc (801) at?,1800
wwwswlarnrm

Denise rd Dragoo (801) 25?-lg9l
ddrrgoo/oilrhrm

sA!:rlJtxEctTf. LrDArt

ttPE.D(EREqA

TtWt{.Afr&t{

avDc,cAtmNLA

DOnA.O@&tDo

lls\e s,ltEvADA

November 28,2005

Wa E-MaiI and I{and Delivery

Director lohn Baza
UtahDivision of Oit, Gas &Mining
1594 West North Temple
Salt l:ke City, Utah 841 14

RE: Eorce &ryan Mfurc, Lila Conyon Ertenslon, C/007/0IJ,Infotmat &nference_(Itah
Admin &. 615-301L123-Response to Southen Utah Wildernss Alliance ("SUWA')

Dear Director Baza:

on be'half of u&Mmerican Energy, Inc. ('uEe, applioant/permittee for the Lila canyon
Extension Coal Mining Permit ('Permit'), this leuer responds to Sti'WA,. l"tt". dated November 23,
2005. As stated in our letter dated November 23, 2005, 

-ttEI 
would like to participate in a meeting

scheduled by the Division at M0 p.m- on Dece.mber 8, 2005 to review SUWa's response to issues
raised at fte informal conferaoce in the Division's letter to SUWA dated Novomber 

-8, 
2W5 . Contrary

to thc suggostion of STIWA thc issue of wbether thcse questbns should be answered in the oontext oi
tte infomal coderence was raised direcfly at the hearing as follows:

IIEARING OFFICER BAZA: Would you recommend that tliese
questions be answcred bcfore we close out the informal confeipnce?

MRALDBR: yes.

IIEARING OFFICER BAZA: AII righr Anything more?

MRALDER: No.

Transcript at 57-58, enclosed lhis discussion between Mr. r{lder and you as Heariag Offcer suggests
ILat SUWA wan to respond to the Division's questions by the closc of the inf,onnal conference v&en you
later stated:

IfiARING OFFICER BAZA: . . . So, Mr. Bloch, what I insfiuct you to
do is to make whatever further analysis or conunent or anything you fhink
would add to -- value to the Divisi;n's decision making Uy Ae cfose of
business on November 18th. And then at that point this informal
**"1::,,:: 

:t*" 

*: that is my decision. Anq ofcourse, the



Snell&Wilrner
-LLP

Director lohn tsaz-a
Novernber 28,2005
Page 2

Division should continue to communicate with the parties involve{ to get
answers to tlieir questions aad to insure that they've got all the inforrration
that they need to render that decision. And I think that that tries to split
the baby a little bit It is longcr than five days, maybe not as much as
thirty days, but itwill attow tbis record to remain open until close of
business on Noverrber l8th.

Transcript at 6748, enclosed.

In the conterd of the earlier exchange between you and Mr. Alder in which Mr. Alder stated that
answers should be provided by SUWA prior to the close of the informat conferencq it seems clear that
SIIWA was to provide this response prior to November 18tb- Apparently the Division and STIWA
agre€d to an extensionof time for SUWA to respond to Mr. Aldiis letter, This exte,lrsion is acceptable
to uEI, assuming that UBI has an opportunity to participate in the meeting betwe€Nr SUWA and the
Division at which suwA's response wilt be addressed. contrary to suwA's suggertion, UEI's
preseirce and participation should not hinder this meeting. UEI was not confrontational during the
infonnal conoFerence. Further, tlEI plans to bring an expert hydrologist to respond to SLfWA's questions
which should make the meeti4g productive for all parties.

You indicated at the close of the informal conference lour intelrt to prepare a writren order
regarding the proceedings. Tbenefore, we request that lour wrisen order clariS the record and allow
UEI to participate in the meeting with SUIVA and the Division cunently soheduled at l:30 p.m. on
Dqnmber 8,2005.

Thank you for laoru consideration in this matter. I a111 available any time this weok to discuss
thesb issues should you decide to have a eonference call to review this matter.

Denise A. Dragoo

DADjmc:374701
Bnc{osures
oc Clyde BomEll (via e-maiti with cnclosures)

Michael McKown, Bsq. (via c-nail, with enelosures)
JayMarshall (via o-mail, with enclosur€s)
Steve Alder, Bcq. (i'ia e-meil, with enclosrnes)
Steven Bloch, Eeq. (viaernail, wi& €nclosurcs)
Heather Shilton, Esq. (via e-rnail, wi.th cnclosrnes)
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'  .  rnformar Hearing cause . i lv: c/ 007 /0L3 LL/ og / os

we d id  t ha t  t h ree  d i  f f e ren t  t imes  as  p roduc t i on

inc r " , " sed  t  y  know .

MR.  I \ LDER:  f  guess  t he  gues t i on  i s

whe the r  t he  m ine , s  p r€pa red '  t o  ope ra te  a t  a

m i l l i on  t ons  i f  i t  doesn ' t .  And  I  aga in ,  t ha t  I  s

j us t  some th lng  r  t h i nk  maybe  can  be  add ressed  i n

a  con fe rence .  So  t ha t r s  a l 1  f  have .

HEARfNG OFFTCER BAZA:  Le t  me  u : k  you

some  ques t i ons  abou t  you r  l e t t e r  by  Mr .  A rde r .

r s  i t  you r  op in i on  t ha t  you  wou ld  r r eed  a  response

f rom th i s  D i v i s i on  t o  make  dec i s i on  on  t he  pe rm i t

appJ - i ca t i on? '

MR.  ALDER:  Yes  .  And  f  don  I  t  t h i nk

tha t - - and  r  app rec ia te  t he  oppo r tun i t y  t o  c l a r i f y

t ha t  t he  dec i s i on  on  t he  app l i ca t i on  i s .  no t

cons t ra i ned  by  1 -0  days  o r  30  days  ex tens ion  o f

t h i s  i n f o rma1  con fe rence .  The .  ex tens ion  on  t he

dec i s i on  w i l l  t ake  p . l ace  when  t hey  t h i nk  t hey  t l av l

a I l  t he  adequa te  i n fo r rna t i on  has  been  answered  t n {

we  do  have  t he  60 -day  cons t ra i n t ,  bu t  t ha t  can

dea l t  w i t h  and  has  been  dea l t  w i t h  be fo re  by  t i

deny ing  t he  pe rm i  t  i n  pa r t  and  app rov ing  i t  i n . , i :

pa r t .  f t r s  j us t  ve r y  awkward .

HEARfNG OFF fCER BAZA ' :  h l ou Id  you

recommend  tha t  t hese  ques t i ons  be  answered  be

Thacker + Co uc
Court

Itul|Itahbl4do6ffir,

Corponte Officei: 6l) Weft Eroadvay Suttc soo, Salt Lake Ciry, Utah g*1ol
eo'.-s84''3,l fbnFha eZZ_l*t{;tf,o XhI, ccirCeg;ttr
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Infor .1 Hearing Cause No .  C/ 0O7 /  0 '  1 \L /  09 /  05 58
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w e  c l o s e  o d t  t h e  i n f o r m a l  c o n f e r e n l - r : ' ?

M R .  A L D E R :  i e s  .

H E A R I N G  O F F T C E R  B A Z A :  A I I  r i g h t  .

A n y t h i n g  m o r e  ?

M R .  A L D E R :  N o  .

H E A R f N G  O F F f C E R  B A Z A :  O k a y .  W e l  I  ,  w e

a l s o  h a v e  a n  a u d i e n c e  h e r e  w i  t h  l l s  .  A n d  I  k n o w

t h a t  M r .  P e t e r s e i r  o f  E m e r y  C o u n t y  h a s  a  s t a t e m e n t

t h a t  y o u  w o u l d  l i k e  t o  m a k e .  S o  n o w  i s  t h e  t i m e

f o r  a n y o n e  w h o  h a s  p u b l i c  c o m m e n t s  t o  m a k e  t h o s € ,

a n d  w e ' 1 1  g i v e  M r .  P e t e r s e n  f i r s t  c r a c k .

MR.  PETERSEN:  Thank  you ,  D i rec to r .  f

wou ld  j  us t  l i ke  t o  r ead  ' a  p repa red  s ta temen t  he re .

f t  r ep resen t s  Emery  Coun ty  I  s  pos i t i on .  Emery

Coun ty  we l comes  t he  oppo r tun i t y  t o  commen t  on  t he

pe rm i t  app l i ca t i on  re fe r red  t o  abou t  t he  L i l a

canyon  ex tens ion .  ?he  a rea  desc r i bed  i n  t he

aPp l i ca t i on  pe rm i t  i s  w i t h i n  t he  bounda ry  o f  Emery

coun ty  as  we l l  as  p roposed  access  r i gh t s -o f -way .

Emery  coun ty  i s  we l l  su i t ed  f o r  t he  l oca t i on  o f

t h i s  m in i ng  ope ra t i on .  suppo r ted  i ndus t r i es  a re

i n  p race  w i t h i n  t he  ca rb  on /Emery  a rea .  T ra i ned

and  ava i rab le  wo rk fo r ce  i s  ava i l ab te .  Emery

coun ty  i s  w i l l i ng  and  ab le  t o  pa r t i c i pa te  i n

necessa ry  r oad  cons t ruc t i on  t o  make  t h i s  p ro j  ec t
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rnformar Hear ing cause N; :  c /007/ots LL/og/os

f  |  11  pa raph rase  wha t  f  sa i d  i n i t i a l l y ,  t hg  pu rpc

o f  t h i s  p roceed ing  i n  my  m ind  i s  t o  de te rn i ne

whe the r  t he  app l  i ca t i on  f u l f i l l s  t he  i n ten t  o f  t

adm in i s t r a t i ve  p rocess .and  whe the r  t he re  was  any

new i n fo rma t i on  t o  be  ga ined  o r  added  i n fo rma t i o

tha t  cou ld  be  p rov ided  du r i ng  t he  i n fo rma l

con fe rence .  The . re  t  s  been  a  t o t  o f  wa te r  unde r

th ' e  b r i dge  on  t h i s .  And '  t he re  I  s  been  a  l o t  o f

e f f o r t  and  t ime  pu t  i n  by  a l l  t he  pa r t i es  i n

t r y i ng  t o  p rese i i t  i n f o rma t i on .  Howeve r ,  wha t  f  ' r

hea rd  t oday  doesn  I  t  necessa r i l y  i nd i ca te  t ha t  t he

in fo rma l  con fe rence  needs  t o  be  con t l nued  o r

ex tended .  The re  
' i s  

a  p rocess  ye t  r ema in i ng  w i t h

the  D i v i s i on  whe re  t hey  have  t o  i s sue  a  pe rmanen t ,

dec i s i on  w i t h i n  60  days  b f  t he  c l ose  o f  t he

in fo rma l  con fe rence .  And  f  wou ld  expec t  t ha t  t he

pa r t i es  wou ld  con t i nue  t o  d i a l ogue  and  commun ica t

du r i ng  t ha t  pe r i od  o f  t i r ne .  Bu t  i n  f a i r ness  t o

Mr .  B loch  and  t he  f ac t  t ha t  he  exp lo red  ou r

reco rd  l as t  week  and  was  no t  ab le  t o  f i nd  ce r t a i n

documen ts  t ha t  he  f e l t  wou ld  have  added  t o  h i s

p resen ta t i on ,  f 'm  go ing  t o  a l l ow  t ha t  t h i s

i n fo rma l  con fe rence .w i l l  r ema in  open ,  t he  reco td

rema in  open  un t i l  November  l - 8 th ,  wh i ch  i s  abou t  \ .

t en  days  f r om now .  So ,  Mr .  B loch ,  wha t  f  I  11

Thacker + Co u.c
Court Reporters

IM'II*&b$eSW

Corporete Officeei 50 Wert Eroadtrr56 Srdte goo, Salt f.ani CXty, Utah 8.nlol
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ana rys i s  o r  commen t  o r  any th i ng  t ha t  you  t h i nk

wouJd  add  t o - - va lue  t o  t he  D i v i s i on  ,  s  dec i s  i on

mak ing  by  t he  c l ose  o f  bus iness  o r i  November  l -B th .

And  t hen  a t  t ha t  po in t  t h i  s  i n f  o rma l  . con f  e rence

w i l t  c l ose  and  t ha t  i s  my  dec i s i on .  w i t h  t ha t  we

know tha t  t he  D i v i s i on  w i r l  t hen  have  no  more

than  6A  days  i n  wh i ch  t o  r ende r  a  dec i s i on  on  t he

pe r l i t .  And ,  o f  cou rse ,  t he  D i v i s  j . on  shou ld

con t i nue  t o  commun ica te  w i t h  t he  pa r t i es  i nvo l v€d ,

t o  ge i  ans$ re rs  t o  t he i r  gues t i ons ,  and  t o  ensu re

t ' ha t  t hey ' ve  go t  a l l  t he  i n f  o rma t i on  t hey  need  t o

rende r  t ha t  dec i s i on .  And  r  t h i nk  t ha t  t ha t

t r i es  t o  sp r i t  t he  baby  a  l i t t r e  b i t .  r t  I  s

l onge r  t han  f i ve  days  maybe  no t  as  much  as  t h i r t y

days ,  bu t  i t  w i l l  a l l ow  t h i s  r eco rd  t o  r ema in

open  un t i l  c l ose  o f  bus iness  on  November  1B th .

So ,  aga in ,  f  t hank  eve ryone  i nvo l ved .  f

app rec ia te  you  be ing  he re ,  Aga in ,  i t  has  added  t o

the  p rocess  t o  have  t hese  nee t i ngs  and  t hese

con fe re l c€s r  and  we ' l L  t r y  t o  p rog ress  ve ry

q lu i ck l y  and  exped i t i ous ry  f  r om th i s  po in t .

One  more  t h i ng  on  t he  reco rd :  f  t h i nk  f

have  t o  do  a  w r i t t en  dec i s i on ,  and  t ha t  dec i s i on

w i l l ' be  i s sued  w i t h i n  a  r easonab le  t ime  a f t e r  t he
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Srare oF UreHi, '
OFFICE OF THE ATTORNEY GENERAL

Mnnx L .  SHURTLEFF
A T T O R N E Y  G E N E R A L

R^YII|CT,ID HIMTZE
CHIEF D€PUTY Protecting Utah , Protecting You KIFKTORGENSEN

C}IIEF DEPUW

December 2,2A05

Denise Dragoo
Snell & Wilmer
Gateway Tower West
15 West South Temple, Suite 1200
Salt Lake City, Utatl

Re: Horse Canyon Mine, Lila Canyon Extension
UEI's R"quptt to Attend Meeting Scheduled December 8, 2005

Dear Deirise:

The pqpose of the meeting is to discuss issues regarding the technical adequacy
of UEI's application, not its completeness. Therefore thJ question of whether or nbt UEI
may attend the meeting rests udth the Division, not John Baz.ain his role as the presiding
officer over the informal conference.

Please feel free to contact me if you have any questions.

cc: Steve Alder, Esq.
Steven Block, Esq.

Assistant Attorney General

1594 Wesr  Nonrx  Teupue #300.  Ser ' r  Lrxe Crry ,  Urrx  84116 r  Te l :  (8Ol )  Sg8-7227.  Frx :  (SOl)  538-7440
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Srere oF Uras i
OFFICE OF THE ATTORNEY GENERAL

Manx L .  SnUHTLEFF
ATTORNEY GENERAL

RAYMOIID HINTZE
CHIEF DEPUW Protecting Utah . Protecting You

January 12,2006

Denise Dragoo
Snell & Wilmer
l5 West South Temple, Suite IZW
Gateway Tower West
Saf t l-ake City, Utah g4l0l -t547

Re: Continuation of T,
Energy. lnc.. Horse Canyon Mine. C/002/0013

Dear Denise:

I am writing on behalf of the Division of Oil, Gas, and Mining in order ro agree on an
extension of the time limit provided by Utah Code $40-10- 14ID which regJires the
Division to issue written findings granting or denying the permit in whole br in parr
within 60 days of the informal conference concluded Novimber t 8, 2005. We believe
that an extension of this time limit will provide the most efficienr means of completing
review of the application, and is in the best interests of all of the parties,

As you are aware, as a result of comments received at the informal conference and further
inquiries, the Division has determined that Tribal Consultation as reguired by Section 106
of the National Historic Preservation Act (NHPA) pursuant to 36 CFR Part 800 has not
been completed and must be done as part of the permit rcview process. This consultation
has been delegated to the Division by OSM pursuanr to 36 CFR 800.2(a). The rime
reguired to complete this consultation and make a finding as reguired by the NHPA will
extend the process for at least 60 days. The actual amount of time witl depend on the
nature of the responses.

Also, in response to the cqmments received at the informal conference, the Division has
reguested supplemental information from UtahAmerican Energy Inc., to further address
specific reguirements for the permit. The reguested information that has been submitted
by UEI was only recently received in a format that permits its accurate evaluation. Until
the Division has time to review this information it Can not make an accurate estimate of

KIRK TORGE}ISEN
CHIEF DEPt.|TY

1594 Wesr  Nonrx  Teupte #300.  sr l r  Lere cr rv ,  ur rx  841t6. .Ter :  (so l )  598-7227.  Frx :  (801)  53g-7440



the additional time needed to make a final decision, but it is reasonable to expect that the
time needed to evaluate this infornation and respond with a written decision will also
exceed the current deadline, set to expire on January I 7 ,2006.

As a conseguence, it will not be possible to issue a decision approving the permit within
the time constraints of the statute. A decision based on incomplete analysis and prior to
completion of the Section 106 consultation, would at best be a partial approval and a
partial denial, or require a modification of the permit application. proceeOing with such a
partial decision would put all parties to the burden of filing appeals and then either
proceeding to appeal the partial actions, orstipulate to holding the appeal of the decision
in abeyance pending complete evaluation of the application. Ratherthan go down that
road again, it is proposed that we agree to extend the deadline for making a decision for
such additional time as is necessary to cornplete the tribal consultations and
determinations reguired by NHPA prior to issuing a permir.

Instead of preparing a separate stipulation, witl you please indicate your agreement with
an extension for the time and conditions described by signing and returning a copy of this
letter to me. The order from the informal conference will be amended to provide that this
extension is not inconsistent with that order.

Sincerely yours,

Steven F. Alder
Assistant Attorney General
Attorney for Utah Division sf Oil, Gas and Mining

cc: Stephen Bloch
Attorney for SUWA

Lr€nnte#ragoo
Snell & Wilmer
Attomey for UtahAmerican Energy, lnc.



E>(HIBIT F



Denise

From:
Sent:
To:
Gc:
SubJect:

Attachments:

Dragoo, Denise
Monday, January 09, 2000 1:b0 pM
R. Jay Marshall
Bonell, Clyde
OSM's 106 consultation delegation to Utah

Jan 3 letLilaTriba I Notif. doc

)an3letrflaT.lbalNou
f.doc (24...

ilay: seb forch bel-ow lB the e-nail from pete Rucledge wl.tsh Ehe federal ostii
delegatiag bo tshe state of UEah the responsibility for cribal co;sultaEion under sectsLon
106 NSPA. Also attsached 1.6 the draft trlba] congultation letter which the state of utah
baa prepared on tshe tila canyon &cten6lon. Aa we dl.ecuseed. I'EI bas been requ€sted to
confim tbat tbe acreage referenced Ln thls letter as 4?oO acres reflects Ehe correct
acleage of the legal descrl.ption accompanying the pubuc nocLce for tbe Lila canyon MLne
Extension. A larger tract of 5,605.66 acres Ls referred to ln the purpose and Need SectLon
1-1 of_ tle gepledber 2000 [1.1a canyon proj ecE. EA aDd Ln the legal deacription of the
federal Leases fornerded by osM to Pan LittLg. gee e-mail forwirdett by lirn lJittlg and Mary
Ann nright - on Friday, ataauary 6, 2006. Aa we discuE6ed, the larger arla appeara Eo appry 

-

to the entire leaeehold of the Eorae Cirn)roa MLDe, not JuEt Co tle r,ila Cair]ron exteae-tioi
ne should. encourage the State to attach the correct lelat descrl.ption to the tribal
cotraultatLon letter, Tbarks agaitr, DeDiEe

-- - - -Orlginal !{esaage-----
from ! Steve Alder [nal.lto: stevealder@utab. govl
Sent 3 MoEday, January 09, 2006 10:19 AM
lo: Dragoo, Deniae
SubJect: Fwd: Re: 106 consultaEion delegation

Thanks, Pete Herers tshe draft Eribar letter to date...
euggestions? Thanks again. . . pam

it is st i l l  in draft.  Any

>>> rPete RutLeclgei <PRueledgeoosmre,gov> 1,/4/2006 10:29 Atil >>>
Purauant to 35 CFR 800.2 and Ln keeping wlth cbe Lntent of the ucah cooperaeLve Agreement
as aet out LD. 3ocFR 94,1.30 Articre r:Br. tbe utah DiTlslon of oll, cag A;rd uinlng Is
delegaEed authorily to c6nduct the
106 conaultation process for tbe tila canyon minlng pla! and permLtling proceas.
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From:
Sent:
To:
Gc:
Subject:

Mary Ann Wright [maryannwright@utah.govJ
Tuesday, October 31, 2006 4:47 PM
Dragoo, Denise; Pam Grubaugh-Littig
Jay Marshall; Steve Alder; Dave Shaver
RE: Lila Canyon Mine: Section 106 NHPA Tribal Consultation

l { i l l  do.

>>> "Dragoo. Denise" <ddragoo@svrlaw. com> 10/31,/2006 4:30 pM >>>
Mary Ann, thanks for the update...sounds grim. tet me know Lf hre can do anythlng to help
move the proce6s along. I'EI could retain Montgomery Archeological and Dr. .tohn Fritz to
conplet.e Ehe Secbion 106 procesa.
Another oPcion may be to have the pivieion iesue a ner,r cechnical adequacy documenE $iebout.
addreselng the Section 105 NIIPA proceas and let. Ehe Department of Interior or OSl,l address
tribal consultation at the fedelal mine plan approvaL sEage. Let me know how yori would
like lrEI to proceed! Dee

-  - - -  -Or ig inal  Meaaage--  -  -  -
From: Mary Ann Wright [mailto:maryannwright@utah. govl
Sent  :  Tuesday,  October  3L ,  2A06 4  :1L  PM
To: Dragoo, Denise; Pam Grubaugh-LitrEig
Cc: Jay Marshall; SEeve Alder; Dave Shaver
SubjecE: Re: Li la Canyon Mine: Sect ion 106 NHPA

Dee OGM is in the process of focusing our time
upcoming funding shortage from OSM (UUe has been
briefed) . What that translates to is that, OeM

Tribal Consultation

on core mission tasks due Eo a severe

may be handing back
the
delegateal aubhorlty to ocM from osM Eo handle the cultural reaource proceEs. We will know
more by our meeting on Nov g and wlll keep you informed. That is rea1ly all I can tell
you at this point.

>>> tDragoo, Denise" <ddragoo@Ewlaw. com> 10/31/2006 3:1? pM >>>
Itlary Arur atld Pam. pursuant to tEI's meeELng with tbe Divlsion on ocEober 3, 2006, ,ray
Marshall follovred up with tshe BLM and requeEted them to forward to you tshe llenoratrdul|l of
Agreemenc on the Freemont Rock Shelter.
tfe uDderstaDd that the llOA waa aent to you yesterday by the Blrlrl. We alEo u.nderstartd that
the DLvisioD has drafted Che Progranmatl.c AgreemeDt on the Lila Canyon aite and Ehat thls
PA is i! the final stagea of revlew.
Once the pA and the MoA are coBll)leted in draft form, tbe Division bas agreed to fonrard
these docunents and Montgomeryrs final cultural survey to tshe SEPO, Can you update us on
where tbe Divlslon 1s iu thia proceaa?
Will the PA be compleEed in draft form abortly and aent on Co tshe SEPO?
Thanks for your asaisEancet Deniae

Denise A. Dragoo
Sne1l & l{i lrner IJ. L. P .

15 West South Temple
Su i te  1200
Gateway Tower West
Sa l t r  L ,ake  C i ty ,  U tah  84L01- t547
P h o n e :  ( 8 0 1 )  2 5 7  -  1 9 9 8  ( d i r e c t )
F a x :  ( 8 0 1 )  2 5 7 - 1 8 0 0
(Ass is tan t  i s  Ju l ie  McKenz ie ,  80L-257-L959 or
Jmckenzieoswlaw. com)
www. ewlaw. com <ht.tp : / /vtwt. swIaw. com/ >

Note: This communication is intended only for the
conf ident ia l  or  pr iv i leged informat ion.

designated recipients, and may contain

rf
you are not a designated recipient, please disregard this codmunication. and contact the

.1
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UMTED STATES

DEPARTMENT OF TTIE INTERIOR

This mining plan approval document is issued by the United States of America to:
UtaMmerican Enerfy, Inc.
P.O Box 187

. St Clairsvillg Ohio 43950

for a newminingplan foi Federal leases sL066145, sL466490, u-ol42l8,v4l26947,sLe6gzgl,
ard u4l42l7 atthe Horse canyon Mine. The approval is subject to the following conditions.
UtabAmerican Bnergy, Inc. is hereinafter referred to as fte operator.

t. Statut€s and Regulations.--This mining plan approval is issued pursuant to Federal Ieases SL
066145, SII)66490, U{14218, tt-0126941,51-069291, and U-Ol42lZ; the Mincral
Leasing Act of 1920, as amcnded (30 U.S.C. l8l et seo.); and in the casc ofacquired lands,
the Mincml t casing Act for Acquired Lands of 1947, as amended (30 U.S.C. 351 et Eq.).
This mining plan approval is subject to all applicable regulations ofthe Sccretary oftlre
Interior wtrich are now or hereaftcr in force; and all such regulations are made a part hercof.
The operator shall comply with the provisions of the Watcr Pollution Contol Act (33 U.S.C.
I l5l g! scq), the Clear Air Act (42 U.SC. 7401 et seq.), and other applicable Fcderal laws.

2- This document approves the new miniag plan for Federal leases SL066145, 5I-066490, U-014218,
U-0126947, 3I-069291, and U-0I4217 at the Horse Canyon Mine and authorizes coal
dwelopment or mining operations on the Federal leases within the area ofminiog plan
approval. This authorization is not valid beyond:

Tl65 Rl4E
Setion l0: Portions of SEI/4
Section I l: Ell2, Portions of Wll2
Section 12: Atl
Secfion 13: AII
Section 14: Atl

' Section 15: EllzSEl/4 NlZNEl/4, SEI/4NEI/4
Section 22: NEI/4NBI/4
Secfion 23: Nllz, SEI/4 El DSWll4
Section24: Alt
Section 25: Nll2
Section26: Nl/2NEl/4,SEl/4NEl/4,TI6SRISE
Section 19: Wll2SWl/4 SEI/4SWI/4, Sl/4NEtt4SW ll4
Section 30: NWI/4 SWI/4NE|/4, Sl/4NWl/4NEl/4

C-'

These lands encompass 4626.1 acres and are found on the map appended hereto as Attachment A.
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section 26: NilzNEl/4, SEI l4NEu4
T16S RlsE

Section 19: Wll2SWl/4, SEt/4SWl/4, Sl/4NEl/4SWl/4
Section 30: NWI/4, SWI/4NE1/4 Sl/4NWl/4NEl/4

These lands encompass 4626.1 acres and are found on the map appended hereto as Attacbmelt.4'.

3. The operator shall conduct coal development and mining operations only as decribed in the
complete pennit application paokage, and approved by the Utirh Division of Oil, Gas, and
Mining o<ccpt as othcrwise directed in the conditions of this mining plan approval.

4. The operator shall comply witb the tenns and conditions of the leases, ftis mining plan approval
and the requirements of the Utah Perrrit No. 0007/013 issued under the Utah Stafe
progranr, appmvcd pursuant to the Surface Mining Conbol and Reclamation Actof 1977
(30 U.S.C. l20l etseq.).

5. This mining plan approval shall be binding on any person mnducting coal development ss mining
operatioru under the approved mining plan and shall rernain in efect until supersedc4
canceled, or withdrawn

6. Ifdudng rrining operations unidentifed prehistoric or historic resources are discovere4 the
opcralor shall eDsure that the resources are not disturbed and shall notifr Utah Division of
Oit, Gas, and Mning and the Office of Surface Mining Reclamation and Enforcesrcnt
(OSM). The operator shall take suc.h actions as are requird by Utah Division of Oil, Gas,
and Mining in coordination with OSM.

7. theSecretary retainsjurisdiction to modify or cancet this approval, as require4 on the basis of
further consultafon with the U.S. Fish and Wildlife Service pursuant to section 7 of the
Endangered Species AcL as amended, 16 U.S.C. " 153 | et seq.

Jnt,  ( 'Qt


