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Respondent-Intervenor Southern Utah Wildemess Alliance ("SUWA") respectfully rnoves

this Board, pursuant to Utah Rule of Civil Procedure 63(b), to recuse or disqualify Mr. Kent

Petersen from his role as Board member and Acting Board Chairperson and from participating in

all proceedings in the above captioned matter, either by hearing, debating, or deciding procedural

matters or the merits.

The parties agree d at apre-hearing conference on April 18,2007, that motions for recusal

would be filed on or before today. A certificate stating that this Motion is being filed in good

faith and an affidavit setting forth facts to show that Mr. Petersen has a conflict of interest, both

signed by the undersigned counsel for SUWA, Mr. Stephen Bloch, are attached to this Motion and

rnade a part hereof.

Mr. Petersen was a County Commissioner for Emery County prior to his appointment to

this Board. Emery Countyhas an ecohomic interest in mining at Lila Canyon, and'the Emery

County Commissioners, including Mr. Petersen, made decisions and entered into agreements with

UtahAmerican Energy, Inc. (UEI), a party here, with respect to Lila Canyon mining. Mr. Petersen

accordinglyrecused himself on or before December 4,200| from all proceedings relating to this

Board's review of the Division's approval of the Permit Application Package for the Lila Canyon

Significant Revision of the Horse Canyon Mine permit. That recusal should continue in effect

with respect to the current proceedings for the following reasons, as set out more fully in the

accompanylng Memorandum in Support of Motion for Recusal.

1. Because Mr. Petersen recused himself in 2001 from proceedings in this case, that

recusal should still be operative, and he should continue to be disqualified from deciding this

matter.

2. Mr. Petersen's conflict of interest has not diminished through the passage of time.

He was in 2001 and still is aformer County Commissioner. The interests of Emery Countythat



Mr. Petersen upheld as a County Commissioner continue to be in possible conflict with the

interests of the State of Utah, which this Board must uphold, in enforcing its coal lar,vs and rules.

Further, Mr. Petersen is a current Board Member of Emery County Special Service District #1,

whose responsibilities include transportation within Emery County. UEI has appeared before the

Special Service District during Mr. Petersen's tenure to discuss the proposed Lila Canyon Mine

and has indicated that the company will come back to the Special Service District to seek County

monies to defray costs related construction and upgrades to the County road that would access the

mine.

3. Mr. Petersen indicated that his "primary reason" for recusing himself from this

case in 2001 was the roads issue. However, the Board's rulings on IJEI's present petition may

describe the scope of further proceedings with respect to UEI's permit application for LiIa

Canyon, and depending on thb Board's rulings, issues concerning the Lila'Canfon road coi.rld

conceivably be reviewed by this Board. Any assumption that there cannot possibly be any issue

about the mining road would imperrnissiblyprejudge some of the issues before this Board.

4. Mr. Petersen's failure to continue to recuse himself would create at least the public

appearance of inconsistency in his position and thus impropriety.



For the foregoing reasons, the Board should disqualify NIr. Petersen or request that he

continue to recuse himself.

Dated: April 20,2007

Respectfully submitted,
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Siepnen Bloch
Southern Utah Wilderness Alliance

David Churchill
Kathy Weinberg
Jenner & Block, LLP

Attorneys for Respondent-Intervenor
Southern Utah Wilderness Alliance
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CERTIFICATE OF SERVICE

I hereby certify that on the 20th day of Apnl, 2007 I served a true and correct copy of
SOUTHERN UTAH WILDERNESS ALLIAI\CE IVIOTTOhI FOR RECUSAL,
VIEMORANDUM II\ SUPPORT OF IVIOTION FOR RECUSAL, AFFIDAVIT OF
STEPHEN BLOCH, AND RULE 63(b) CERTIFICATIOI\ to each of the follorving persons
via electronic mail and first class U.S. Mail:

Steven Alder (stevealder@utah. eov)
JamesAl len@)
Utah General's Office
1594 West North Temple
Salt Lake City, Utah 84114

Denise Dragoo (00ragoo@swlaw.com)
Wade Budge (wbudge@swlaw,com)
Snell & Wilrner, LLP
15 West South Temple, Suite L200
Salt Lake City, Utah 84101

John Jevicky (j ohn j evicky@dinslaw. com)
Dinsmore & Shohl, LLP
1900 Chemed Center
255 East Fifth St.
Cincinnati, Ohio 45202

Ray Peterson, Director (Ray@co.emery.ut.us)
Emery County Public Lands Council
P.O. Box 1298
Castle Dale, Utah 84513

Michael Johnson (mit<eionnson@utan.g )
Stephen Schwendiman
Utah Attomey General's Office
1594 West North Temple #300
Salt Lake City, UT 84116

Stephen Bloch
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Respondent-lntervenor Southern Utah Wilderness Alliance ("SUWA") respectfully

submits this memorandum in support of its motion to recuse or disqualifyMr. Kent Petersen

from his role as Board member and Acting Board Chairperson and from participating in all

proceedings in the captioned matter, either by hearing, debating, or deciding procedural matters

or the merits.

BACKGROUND

Mr. Petersen recused himself on or before December 4,2001, from all proceedings

relating to this Board's review of the Division's approval of the Permit Application Package for

the Lila Canyon Significant Revision of the Horse Canyon Mine permit. Then Chairperson of

the Board, Ms. Elise Erlich, announced at the beginning of the hearing on the merits of SUWA's

.200I petition for such review that Mr. Petersen had recused himself. SeeHeanng Transcript at

6-7 (Decernber 4, 2001) (attached hereto as Attachment 3 to this Memorandum). The Board's

Order dated Decemb er 14,200I (Attachment 5 hereto), similarly reflects that Mr. Petersen had

recused himself "from this matter."

The conflict of interest that existed in 2001 sternmed from Mr. Petersen's previous

service as a County Commissioner, and the Commission Chairman, for Emery County. Emery

County had, and continues to have, economic interests in Utah Arnerican Energy's ("UEI's")

conduct of mining operations in Lila Canyon and its commissioners have negotiated agreements

with UEI regarding the proposed mine. See Agreement dated Oct. 19, 1999 (Attachments 1

hereto); Emery County Road Department letter dated February 27 , 2001 (Attachm ent 2 hereto).

According to Mr. Petersen, he was "involved with - as a county commissioner for Emei - Co untv

with some of the earlyrequests forpermits to theplanning and zoningpermits and also the roaci
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permits." Hr'g.Tr. at 8:1-8 (Sept. 26,2001) (Attachment 4 hereto). As a County Commissioner.

Mr. petersen was a decision-maker for the county with respect to these matters and also was a

signatory, on behalf of Emery County, on at least one of the agreements between the County and

UEI. See Attachment 1.

Emery County has never been a formal party to these proceedings before the Board, but it

has been advised, as an interested party, of the Division's permit review process that led to

permit approval in 2001; it has continued to be kept advised, as an interested party, in the

Division's review process and it has participated in that process. See Bloch Aff. 11 4. See

Attachment 6 Hr'g Tr. At 58-60 CI.{ov. 8, 2005). Mr. Petersen no longer served as County

Commissioner in December 2001 but obviously believed that his previous service on behalf of

Emery County gave him an actual or apparent conflict of interest suffcient to warrant recusal.

ARGUMENT AND AUTHORITIES

The United States Constitution and Utah Constitution both grant substantially the same

due process guarantees. See In re Vlorthen, 926 P.2d 853, 876 (Utah 1996). The Utah Coal

Mining and Reclamation Chapter also confers due process guarantees. See Utah Code Axn. $

40-10-6.7(b) (hearings shall be conducted "rn amanner which guarantees the parties' due process

rights").

The right to a fair trial before an impartial tribunal is a fundamental requirement of due

process, In re Murchison,349 U.S. 133, 136 (1955), and that constitutional requirement of an

impartial tribunal.extends to administrative agencies serving in an adjudicatory capacity, Gibson

v. Berryhitt, 411 U.S . 564, 579 (1973). The Utah Supreme Court has held that "every person

who brings a claim in a court or at a hearing held before an administrative agency has a , :,ie

process right to receive a fair trial in front of a fair tribunal." Bunnell v. Industrial Comm'n of



(Jtah,740 p.Zd,l331 ,1333 (Utah 1987); see etlso Dairy Procluct Serv., Inc. v. City of Wellsville,

l3 p.3d 581, 593 (Utah 2000) (due process requires being heard in a meaningful manner, which

means being heard by an impartial decision-maker); In re Worthen, 926 P .2d 853, 876 (Utah

1996). The concept of fairness "requires not only an absence of actual bias, but endeavors to

prevent even the possibility of unfairness." Bunnell, 7 40 P .2d at l33l (quotin g Anderson v.

Industrial Commission, 696 P.2d 1219, lZ21 (Utah 1 985).

A decision-maker in an adjudicatory proceeding must be disqualified if there exists an

"actual impermissible bias or an unacceptable risk of an impermissible bias on the part of [the]

decision rnaker." Dairy Product, 13 P.3d at 594 (quoting V-I Oil Co. v. Dep't of Envtl- Quality,

g3g p.2d llg1, II1T (Utah 1997)). Presumed bias is not limited to personal pecuniary interests,

but may also occur when there is clear evidence of partiality on the face of the record. Bunnell,

740p.2dat 1331. Both Mr. Petersen's prior'commitment with respect to adjudicative facts and

his role as a decision-maker in shaping those facts create such evidence of partiality and should

now disqualify him. V-\ Oil Co.,939 P.zdat 1 I 97 (aprior commitment with respect to any

adjudicative facts can disqualify a decision-maker from finding those facts); Lowcher v. New

york City Teacher's Retirement,Sis., 445 N.Y.S.2d 696 (NY Ct. App. 1981) ("due process is

compromised when a person makes fact finding determinations and later reviews those same

determinations of fact").

Mr. Petersen's participation poses an unacceptable risk of impermissible bias for the

following reasons:

1. Prior Recusal: While the exact procedural status of this matter is the subject of

UEI's current petition, the case presently before the Board is a later proceeding in the c:i:" ,-, h,-'..'-i

by the Board in December 2001. Since Mr. Petersen recused himself frorn prior proceedings in



this case, that recusal should still be operative, and he should continue to be disquaiified fron

deciding this matter.

Z. Role as Emery County Commissioner: Mr. Petersen's actual or apparent conflict

of interest has not diminished through the passage of time. Even if the current proceedings are

viewed as completely separate from the December 2}}|proceedings, the facts concerning Mr.

petersen's conflict of interest are still the same. His interest then - that of aformer counQt

commissioner - is identical to his interest now, which is still that of aformer county

commissioner. The interests of Emery County (which Mr. Petersen was committed as County

Commissioner and Commission Chairman to uphold, and which he has vigorously championed)

continue to be in possible conflict with the interests of the State of Utah, which this Board is

committed to uphold, in enflorcing its coal laws and rules. Nor have the standards for recusal

c c

changed in the interim such as to warrant a different result on the same facts.

3. Role as Board Member - Emery County Special Service District #1: Mr. Petersen is

currently a Board Member of Emery County Special Service District #1 whose responsibilities

include transportation within Emery County. See Attachment 7 (true and correct copy of Ernery

County website listing current Special Service District #1 Board Members and the Special

Service District's purpose, responsibilities, and boundaries). UEI has appeared before Special

Service District #1 during Mr. Petersen's tenure on the Board to provide updates on the proposed

Lila Canyon mine. ^See Bloch Aff. fl 6. Though UEI has not yet asked the Special Service

District for funds to construct and upgrade the County road leading to the proposed mine site, the

company indicated that it intends to do so in the future. See id. At the Novemb et 9,2005,

Informal Conference, Mr. Ray Petersen spoke on behalf of Emery County and stated thi 'F v

Countlris willing and able to participate in necessarvroad construction to make this Project



happen. . . . We are satisfied that environmental concerns are addressed adequately in the

permitting process. Those that would oppose this mine . . . have an unrealistic understanding of

the energy needs of this nation. Strategies are adopted by such opposition which are intended

only to delay the development of resources gladly [sic] necessary to the econornic well being of

this country. Emery County asks the Division to commit to a timel,rr decision in regard to the

application being considered." Hr'g Tr. at 58-59 (Attachment 6 hereto) (emphasis added). Thus,

Mr. Kent Petersen may indeed be directly involved on behalf of Emery County in an issue

directly relating to the proposed Lila Canyon mine - this time in his capacrty as Board Member

of Special Service District #l - and thus recusal is required.

4. Roads Issue: Emery County's actions and agreements with respect to the Llla

Canyon mining road have been reviewed by both the Division and the Board. Mr. Petersen's

involvement on behalf of EiireryCounty, and thus his reason forrecusal, appdared to relate 
!

primarily to the roads issues. Roads issues, however, may well still come before the Board in

this matter. The Board's rulings on IIEI's present petition may define the scope of further

proceedings before both the Division and the Board with respect to UEI's permit application for

Lila Canyon. Depending on the Board's rulings, issues concerning the Lila Canyon road could

conceivably be reviewed by this Board. At the very least, any assumption by Mr. Petersen or by

this Board that there cannot possibly be any issue about the mining road would impermissibly

prejudge some of the issues presently before this Board.

5. Appearance of Inconsistency: Mr. Petersen's failure to continue to recuse hirnself

would create at least the appearance of impropriety. The public would see simplythat Mr.

Petersen recused himself in one proceeding involving aLila Canyon permit applicati()n 1' t

refused to recuse himself in another such proceeding, raising the obvious appearance of



I

administrative inconsistency and, thus, impropriety. "The appearance of impartiality and fairness

is just as important as being impartiai and fair and is essential to maintaining the integrity oithe

administrative process." In re American Waste and Pollution Control Co.,581 So.2d 738 (Ct-

App. La. 1991).

CONCLUSION

For the foregoing reasons, the Board should disqualify Mr" Petersen or request that he

continue to recuse himself.

Dated: April 20,2007

Stephen Bloch
Southern Utah Wilderness Alliance .

David Churchill
Kathy Weinberg
Jenner & Block, LLP

Attorneys for Respondent-Intervenor
Southern Utah Wilderness Alliance

y submitted,
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AGREEMENT

Thil rgr€lscnt mrde urd eotered rnro thidg- dry ol--Ocrchrr-1999, by-r

bcrrrecn Esery couary. r body corporrte rod poridc (co,*y), sd lJrrbArncricrrr Encrg, lnc.

(uEI).
WHEREAS, rhcre ir rn cxitting rord io Erndy corrcy knoqm er HIr Cmyon Rord

(fl126) ud

WHEREAS, UEI rcqrriror extosive u.lc of gid ror4 rnd

WHERE.\S, duc to reid aCcrrrive ue trid ford tn$t bc inprorod for thc bcrlth' nfdy

rnd wdfrre of thr citims of C,ounry u vdl rs othn \l,bo nry hrvc occ$ion to ulc rrid rotd,

NOW THEREFORE, bc it egrcod rr followr:

I The prrties hcrao rgre ard rcrnodcdgc thrt prc*nrly the rcuttnrert ponion of

the road known rs Urr Curyon R.ord ir r Conoty rord. Srid Cotuty rord- ruru

fiom Strtc Rorte 6 in r Northcr.st crty dtrlr'ion for rpp'roximrtdy 2.63 mileg to r

prcscnrty qjistira corrrJ. Tbrcrftc thc rord ir rn unirnprovcd RS 2477 t*6wrY

under 15scnioo Uy g.trry Counry with tbc Bureerr of lrnd tutn$crt€ril (BLt"0

rnd idcotified u iserti"n #l44lower Uh poiot, #155 Ulr Cstlon rnd 11326Li]u

Crnyon Lilr pt. Thc Asscrtions werc indcxod rnd sJbnittcd to BLM Jrn. t, |991.

2. That Emcry County will improvc the Uh Curyon Rord rccording to thG plans urd

rpecificrtioni rr rpproved by lohrnrcn & Tuttle EnginerittS' [os., rs Encry

County'r atgjnecrs of rocord.

3. Thc prrti6 rhrll cnter ino rn Escrow Agleanern. Johurrcn & Tunlc Enginccring'
tnc- enimrrcr for rrdr lnprovancn! rre rhown in ettrclrucn A Ertinrtcr for
gjc6 phgc fill bc crreftlty rwiord rod brorSts uP to drte bcbrc tludr rrc put

in crcrow prior m initirtioo of thc i/ndividut ptrrrcc. t{El rnd Ernry Counry thrll
joindy rgrec in rmiting bcf,ore bcsiulitg ury rpccific phrrc. No phrrc rhrll
comrncncc beforc Uclcquid fin& for tlrs rgcific phrre is in eccrow. Erch
plusc once idtirtcd tttrll be complctcd.

4. lnsofu rs thc rord tniU bc ruod by tb public frr rcocrr to prirnte rrrd Fblic lrnds
111d by UEI for rgccrt 1rrd coutruation of the Lih Crnyoa raing rad iorohr u
irnprowtrrem of thc Roedwry would not othcrsisc be r hrdgcted hcm br Emery
County givcn othq prioritio for higfrnny neintanrncc or tconstt r"tio+f trl--n
bGGo lgrr"d bcturctr Emcry County rnd UEt tbrt tbc tord cors of thc / fr
reconrmraion of thc corlnty rod ihrtl bo thc rcsponsibitity of uEl. Upon
sarirfrcrory completion by borh plrticl of crch plusc, rny remrining urspat fi.rnds
in escrow rhrfl remrin solc property of IJEI'
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tlEI will urist thc Cdrofy in oUriniag rddhiourl mrd ROW'I rs roquired. Tte
rcyly rppliod for BII4 ROW #UTU- 76,617, onvt io tbo EA procers wlll, bc
irgucd rad sdSpod to Eosy Cdtdt.

F,mcry Couory Orll orh? rvrilrbh rr Do coft, rsy artiva rock or dirt utcrids
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nrilablo for rod coodnrction
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rny cod 'nini.g or rrdrnrtioo rcdvty witli! 100' of r Cornty rord thet UEI thdl
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tbe l0O di*rre fi06 thc rord unlcg u otbcrgiro r1fcd to bt Ewy Couoty
througb iu Rod Emorctncot Orrdinre t-7-t5A or u rmdcd.

t. It il furtb€r rgrcod by Ercry Cnrty ths irl considcruiou of UEI'r costributioos,
Emlry Cornty rgrs rnd ecknoslcdgcc rhrt rrid coauibutioa doa oor in rny
duatrer connintrc prniciprtion by UEI in tte dcng4 con$ructios, mrinrcource s1
opcntiou of thc rord er.rq.l, u othcrwirc rgrGod by both putier. Thc rord will
rcnain r Counry nctwork rord csdrcty utrdcr nrthority of Emcry Corrlfy.
Furthermore, Eraorlr Couuty rgtu to indmni$ rnd hold UE[, itr onacra
directorl oficcrl cmploycct rnd rgeou Crndmita) hrrolcrr ofeny lirbility,

. co$ or erpciltq lnchrding dcftorc cogtr tom ray ctrir4 dqnrrud or rction which
rnry be brought dlcging mgligeae or rcrponribility m thc prn of indcrnnitca in
tttc design or connruction of thc rordwry, inchditrg rry cteirn or dcornd u/hictl
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Eotry County €rct th.t it will frrtly coopcltc sitb t EI rhilld rry crplanrtion of thir
bt IlEt bc rcquirod by rny of tbc co@briool u'hicb rcgulrtc UEI opantiou rnilor
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Pbrrc Dcocription Ertigt'tod Cost

Phrrc I Eaginocring rd D6ign of thc Lila Canyon rosd
complctc, rcrdy for bid.

3150,000

Pbrsc II Coostruction of gnvel rordwrys. Inchrdor
rcasldrtitr & dccclcrrtion lrna on Suto Hsaf 6.

To bc dst{udnd by Pbruo I
rtldica.

Pbrre III Prrrirg of thc wcrtrm rcgFctrt of thc Lilr Crryoo
rord.

To bc dstcruioGd by Pbs$ I
studier.
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Februarv 27.2C01

ffi@)w
Lowell P Braxton
Div is ion o f  Oi l ,  Gas,  and Min ing
1594 West North Temple, STE 1210
P O 145801
Salt  Lake City,  Utah 841 14-5801

Dear Mr Braxton:

The following information should answer certain questions posed to Melvin Coonrod,
Resident Agent UEl, by Daron Haddock on November 29,200A regarding the proposed Lila
Canyon Road (#126) improvements.

Emery County recognizes that there are significant natural resources located on its
State Schoof Trust and Federal Public Lands. Emery County supports the responsible
development of its natural resources which is consistent with Emery County's
Comprehensive Master Plan and the multiple use ideals held by its people. Our natural
resources include, but are not l irnited to, mineral deposits including coal, oil and natural gas,
timber, water, grazing, recreation, wildlife, cultural and scenic which are all of signif icant
social and econornic benefit to Emery County, the State of Utah and the United States in
terms of employment, tax revenue, mineral royalties and recreational opportunities.

I wil l  respond to the questions in the order set forth in Mr. Haddock's letter (November
29 ,2000) .

A. A legal description of the road right of way.
The approximate description of the proposed county road is as follows:
The road will start from U.S. Highway 6 located in the west half of Section 6, T.
17 S., R. 14 E. and proceed northeasterly to the NE % NE % of Section 32, T
16 S., R. 14 E. The road wil l  then proceed to the NW % of Section 28 and
then to the NE % NE % of Section2l. The road finally enters the Lila Canyon
Mine surface facilities in the SW % of Section 15. The total length of this road
would be approximately 4.8 miles.

B. Name or numerical designation for the road.
L i la  Canyon Road No.126

C. Land ownership for the road right of way.
Lila Canyon Road No.126 is currently situated on Federal and State
Properties. Emery County will control all necessary right of ways for this road.

D. Name of the entity responsible for the alignment, construction,
maintenance and l iabil i ty for the road.
Emery County wil l  be responsible for the
and l iabil i ty for the road.

t :  t  "
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alignment, construction, maintenance
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P.O. Box 889 . 300 Norlh 1st west .  castle Dale, utah 84513 '
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E. Name of the ent i ty responsible for environmental  permit t ing of  the road.
Emery County wi l l  be ul t imately responsible for obtaining environrnental
permitting for the road.

F. Construction standard for the road and the entity responsible for
attaining this standard.
Emery County wi l l  design the Li la Canyon Road No.126 according to exist ing
county, state and federal specif ications.

G. Maintenance schedule for the road.
The maintenance schedule for the road wil l  be the same as other similar Class
"8" roads in Ernery County

H. Source of funds for construction andlor rnaintenance of the road.
Emery County wil l  be responsible for funds to improve and maintain the Lila
Canyon Road No.126.

l. Examples of similar roads in Carbon and Emery Counties.
' Cottonwood Canyon road No.506 (Trail Mountain), Deer Creek Road No.304

Bear Creek Road No.305 (Co-Op), C Canyon Road Carbon County.

J. Will Utah American Energy, Inc. have the ability to deny use of the road?
Nol The Lila Canyon Road No.126 wil l  continue as a multiple use public road
under the authority of Emery County providing access to stockmen,
recreationalists, minerals exploration and development, hunters and the
general pubfic.

I hope that this information is sufficient for your purposes.

Road Supervisor

R F/ls

attachrnent

cc Comrnissioners
Val Payne, Public Lands Director
Craig Johansen, Johansen & Tuttle Engineering
Melvin Coonrod. EIS

nn{\?.7 ?
.  - .  \ - - d r J
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COPY OF' 'TRANSCRIPT

BEFORE THE BOARD OF OIL ,  GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

IN AND FOR THE STATE OF UTAH

IN THE MATTER OF THE
REQUEST FOR AGENCY ACTION
BY PETITIONEFI SOUTHERN UTAH
WI LDERNESS ALLIANCE (SUWA)
FOR BOARD REVIEW OF THE Docket No. 2OO1-A27
DIVISION'S APPROVAL OF LILA
CANYON SIGNIFICANT REVISION Cause No.
TO THE HORSE CANYON M|NE C/OO7/O13-SB9B(1)
LOCATED IN CARBON AND EMERY
COUNTIES, UTAH, PERMIT
APPLICATION PACI(AGE
c/oo7/o1 3-sR98(1 ) SUBMTTTED BY
UTAHAMERICAN ENERGY, INC.,  (UEI) .

VOLUME 1

TAKEN AT: Department of Natural Resources
1 594 West North Temple, Room 1O4OA
Salt Lake City, Utah

DATE: Decernber 4, 2OO1

REPORTED BY: Scott M. Knight, RPR

SaIt Lake Ciw Whshington, DC New l'orh Los Angeles

Corporete OIIices: 5o tYest Broadrray, Suite go5, Salt Lafte Clry, Utah e*tol

Toll Free 8??-*+r-9180Eol-983-9 180 Fat: 8ot-gas-grst

wqn*'.thackercGcom
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H o ; r  r  i  : ' r r r  ? , t  j , r  -  ar r v q r  i t r v
L 2 / 4 / C r

l { S .  E F . L E R . :  A ; t o t h e r  o n e  o f  t h e

p r o c e C u r a l  i t e m s  t h a - - ' s  o u t s t a n d l n g  b e f c r e  U S ,  - 1 S

t h e  q u e s t i o n  c f  a  p r i v i i e g e  i o g .  T n a t  t o p : - c  i s

s t i 1 1 ,  I  b e l i e v e ,  a  n a t - - e r  o f  d i s p u t e  b e t w e e n

t h e  p a r t i e s ,  t s u t  i f  I  t e c a 1 l  c o r r e c t l y  f r o r n  o u r

c o n f  e r e n c e  c a L  l  o n  F r i C a y  o f  - - f  u n c i e r s t o o d  t h a C

S U W A  w a s  w i l l i n g  t o  r n o v e  f  o r w a r d  c n  t h e  m e r i t s ,

r e g a r d L e s s  o f  t h e  o u t c o m e  o f  a n y  d e c i s i o n  t h e

b o a r d  m a d e  o n  t h e  p r i v i  l  e g e  f o g  '  I  s  t h a t - -

M R .  C H U R C F i I T L :  Y e s ,  m a ' a m  t h a t ' s  a l s o

c o r r e c E  .  W e  t h i n k  t h e r e  i  s  s o m e  c o n f u s i o n  a b o u t

t h e  n a t u r e  o f  t h e  i n q u i r y  t h e  d i v i  s i o n  r n a d e  w h e n

i t  w a s  p u t t i n g  t o g . e t h e r  t h e  a d m i n i s t r a t i v e

r e c o r d ,  a n d  
" i i . t h e r  

i t  h ' a s  a c c o m p i - i s h e d  t h e

b o a r d ' s  g o a l  o f  P r o d u c i n g  a l l  o f  t h e  d o c u m e n t s

t h a t  w e r e  b e f o r e  t h e  d i v i s i o n  a n d  w e r e  c o n s i d e r e d

d i r e c t l y  o r  i n d i r e c t l y  a s  p a r t ,  o f  t h i s  p r o c e s s .

V J e ' r e  n o t  s u r e  t h a t ' s  b e e n  a c c o m p l i s h e d ,  b u t  w e

a r e  p r e p a r e d  t o  m o v e  f o r w a r d ,  i n  a n y  e v e n t .

! { S . .  E R L E R . :  T h a n k  Y o u -  W e  h a v e  o n e

l _ a s  t  p r o c e d u r a l  i  t e m ,  I  b e l  i e v e  .  B u t  b e  f  o r e  I

g o  t o  t h a t ,  f  w o u L d  l i k e  t o  s t a t e  o n  t h e  r e c o r d ,

t h a t  B o a r d  r n e m b e r  K e n t  P e t e r s o n  h a s  r e c u s e d

h i m s e l f  f r o m  t h i s  h e a r i n g r  a n d  h i s  p r e s e n c e  w i l l

b e - - h i s  a b s e n c e  w i  1 1  b e  n o t e d  o n  t h e  p a n e l  h e r e

Thacker * Co rrc
Court Reporters

+ | utatl r.x-da in liagaion sElot

Corporete Oflices: Jo West Broad.ray, Suite so5, Salt Lake City, Utah g*lor

801-98t-9rEO Toll Frcer s71-441-9L80 Far 801-983-418!
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Coqporate Offices: ro West Broadrray; Suite go5, Salt Lake City, Utah s+tot

b e f c r e  Y o u .

T h e - - I  b e l i e v e  t h e  l a s t  p r o c e d u : a l

i t e m  t h a t  w e  h a v e  t h a t ' s  o u t s t a n d i n g  i s  a

r e q u e s t  t h a t  w e  l i r t i t  t h e  t i m e  a - L l o w e d  f c r

a r g u r n e n t .  A n d  I  L h i n k  I ' 1 1  a s k  t h e  p a r t i e s ,  i s

t h e r e  a n y t h i n g  '  s  p r o c e d u r a - L  t h a t  1  ' v e  -  -

M R .  Q U f G L E Y :  T h e r e  a r e  s o m e

s u b s e q u e n t  f i l i n g s ,  v a r i o u s  m o t i o n s  t o  s t r i k e ,

C o c u r n e n t s  t h a t  S U W A  t h a t ,  i n  t h e  D i v i s i o n  a n d

U E I ' s  o p i n  j - o n ,  a r e  i n a p p r o p r i a t e  r e g a r d i n g

t i m e l i n e s s  a n d  o t h e r  i s s u e s '

M S .  E R L E R :  O k a y .  T h e  m o t i o n s  t o

s t r i k e  v a r i o u s  d o c u m e n t s ,  I  t h i n k ,  f o r  r i g h t .  n o w '

w e ' 1 1  n o v e . f o r " w a r d  a n d  t a k e  t h o s e  r e q u e s L s r .  i f

y o u  w i 1 1 ,  u n d e r  a d v i s e m e n t  a n d  w a i t  u n t i l  a  b i t

l a t e r  o n  t o  m a k e  s o m e  d e c i s i o n s  o n  t h a t .

O n  t h e  m a t t e r  o f  t h e - - i n  t h e  i n  l i m i n e

m o t i o n ,  L f  I  s t a t e d  t h a t  c o r r e c t l y ,  t h a t  o n e ,  f

b e l i e v e  L h e  B o a r d  h a s  n o t  r e a c h e d  c o n s e n s u s  o n .

A n d  w h a t '  s  t h e  B o a r d '  s  p r i  v i  l e g e - - p r e  f e  r e n c e  o n

t h e  r e q u e s t  t o  l i m i t  t i m e  f o r  a r g u m e n t ?  O r

w o u l - d  _ t h e  B o a r d  l i k e  t o  t a k e  a  q u i c k  b r e a k  a n d

d i s c u s s ,

M R .  Q U I G L E Y :  M a d a m  C h a i r m a n ,  i f  i t ' s

t h e  p l e a s u r e  o f  t l : e  B o a r d ,  s i n c e  i t ' s  t h e

8()r-o8t-9180 Toll Flee: 8?74*t-1l8o Fa* 80t-98s-gt8t
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COP r--  OF TRANISCRIpT

BEFORE THE BOARD CF OIL ,  GAS AND MINING
DEPARTIVENT CF NATURAL RESOURCES

IN AND FOR THE STATE OF UTAH

IN THE MATTER OF THE
REQUEST FOR AGENCY ACTION
BY PETITIONER SOUTHERN UTAH
WI LDERNESS ALLIANCE (SUWA)
FOR THE BOARD REVIEW OF THE
DIVISION'S APPROVAL OF LILA
CANYON SIGN I FICANT REVISION
TO THE HORSE CANYON MINE
LOCATED IN CARBON AND EMERY
COUNTIES,  UTAH, PERMIT
APPLICATION PACKAGE
c/oo7lo1 3-sR98( 1 ) SUBMTTTED BY
UTAHAMERTCAN ENERGY, tNC.,  (UEf) .

Docket  No .  2OO1-O27
Cause  No.
clooTlol 3-sRe8( 1 )

TAKEN AT:

DATE:

REPORTED BY:

Department of  Natural  Resources
1594 West  North Temple,  Room 1O4OA
Salt Lake City, Utah

September  2G,  2OO1

scot t  M. Knight ,  RPR

Thaclier + Co i, i ,
(-lo rr i'r Iit: po rtt-' r's

Ltlali.r Leader m Lhgation Suppu't

SaIt Lake Citv \!'ashington, DC New York Los Angeles

wwrv.thackerco. coul

corporate offices: so !\'est Broad*.av, suite go5, Salt Lake city utah 8.lror

Tol l  F ree :87?-# l -g l80801-98,: l-C 180
Fax:  8o  l -983-9181
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9  / 2 6 / r i

c o u l C  l c o k  m o r e  f u l - l - y  : n t o  t . i - l e  n a : t e r .  W e  h a v e

r r : f  f n  r F V j _ e w  t n e  a C t ; n i _ n i s L r a c i v e  r e C C r C .  I , r l eV J U U V ! V

h a v e  n o t i c e i  r h a t  J B R .  C c n s u - , - t . a n t s  w a s  a

c o n s u i t i n E  f  i r m  t . h a t  w a s ,  i c  a p p e a r s ,  t v a s  r e l : - e d

u p o n - - o . r  t h a t  s t u , C i e s  w e r e  r e l i e d  u p c n  b : z  t h e

n i ' - : ^ : ^ *  a n C  t h a t  t h i s  i s  a  s i E n i f i c a n tI J I . V I - D I \ J I I 7

r e v i s i o n .  A t  l - e a s t ,  t h a t  i s  h o w  t h e  D i v i s i o i l ' s

c h a r a c t e r i z : - n g  i t . .

I t ' s  a  s i q n i f i c a n t  r e v i s i o n  t o  t h e

H o r s e  C a n y o n  M i n e  p e r m i t ,  a n d  I  b e l i e v e  t h e

s t u d i e s  w e r e  i n v o l v e d  w i t h  t h e  H o r s e  C a n v c n  M i n e

S o  t h e r e  m a y  b e  a  p o t e n t i a l  c o n f l i c t .  I  s t . i l I

h a v e  y e t  t o  r e v i e w  t h e  a d m i n i s t r a t i v e  r e c o r d .

T h a t .  i s  n o w  a v a i l ; b 1 e .  A n d - ' - a n d  a t ,  t h a t  t i m e ,  I

w o u l d  h o p e  t h a t  w e  c o u l d  r e c o n s i d e r  i f  t h e r e  i s

a n y  c o n f l i c t  o r  1 f  y o u  p e r s o n a l l y  s e e  a n y .  B u t

I  a p p r e c i a t e  y o u  m a k i t t g  t h e s e  s t a t e m e n t s .

M R .  B A Y E R :  N o  r r r o b l e m .  W e  c a n - - i f

y o u  r u n - - m y  m e m o r y ' s  n o t  a s  g o o d  a s  i t  u s e d ' t o

h a  n n r  t h a t  1 t  e v e r  w a s  a l l -  t h a t  g o o d ,  s o  m a y b ev v  I  r l v  u  ! r

t h e r e ' s  s o m e t h i n q  I  d o n ' t  r e c a 1 1 .  B u t  T  b e l i e v e

I  h a v e  r e v i e w e d ,  y o u  k n o w ,  o u r  i n v o l v e n r e n t

s u f f i c i e n t l y  t o  k n o w  w h e r e  w e  s t a n C .

M R .  M c H A R G :  T h a n k  V C u .

M R .  P E T E R S E N :  M a d a m  C h a i r m d n r

Thacker + Co u"c
Court Reporters

Utah's Lcadzr in Litigation Sulltort

Corporate Offices: 5o West Broadway, Suite so5, Salt Lake Ciry Utah 8*1ol

T

80 r-985-S 180 Toll Free 8i7-44r-9l8o Fa*  8O1-983-9181
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n r A l - r - : r ' r l  r r  s h c u i d  a l - s c  s t a i e  f  o r  t h e  . . e c c r . j  t n a t  rY L u p s p L  
Y

w a s  i n v o i v e d  w i i - h - - a s  a  c o u n l l z  c o n n i s s i _ o n e i  i o - r

E m e r y  c o u n t l z  w r t . h  s c n e  , . . i  t h e  e a r l r u  - r e c - i  u e s i s  f c , - r

. D e r m i t s  t o  c h e  p l a n n i n E  a r : c i  z o n t r \ . i  p e r r n i t s  a n c i

a l s o  t h e  r o a d .  p e r n i t s .  T h a c  w a s  s 3 v e r a l  v e a r s

- d , -  : n r l  r  c e r t a i n l y  h a c  n o  f i n a n c i a i  i n i e r e s t* Y - r s r r s

i n  i t ,  b u t  r  w a s  a t  l e a s t  a w a r e  o f  s o m e  o f  t h e

+- r^ .,i +- l- - +-t r n r n g s  r n a t  w e r e  g o ] . n g  o n .

M R .  M c H A R G :  A n d  i f  f  m a y r  d g a i n ,

t h a n k  y o u ,  M r .  P e t e r s e n .  A s  y o u  k n o w ,  o n e  o f

t h e  i s s u e s  i s  t h e  r o a d  i s s u e  t h a L ' s  i n v o l v e d

h e f  e .  A n d  T  . a n n  ' . 4 r - . i  a f  e  \ . / ^ ru  r -  a p p r e c i a t e  y o u  b r i n q L n g  t h a t

f o r w a r d ,  a n d  i f - - i f  u p o n  f u r t h e r  r e v i e w  c f  t h e

a d m . i n i s t r a t i v e  r e c o r d  o r  i n  a n y  d i s c o v e r y  w e  f i n d

t h a t  t h e r e  m a y  b e  s o m e  p o t e n t i a l  c o n f l i c t ,  t h e n

m a y b e  t h e  B o a r d  c a n  r e v i e w  i t  a t .  t h a t  t i _ m e ,  a n d

M r  .  P e t e r s e n  c a n  r e v i e w  h i _  s  i n v o l v e m e n t  a t  t h a t .

t i m e .  S o  t h a n k  v o u .

M S .  E R L E R :  M r .  S e e l ?

M R .  S E E L :  Y e s .  I  h a v e  j u s t  a  c o u p l e

o f  c o m m e n t s .  M y  u n d e r s t a n d i n g  i s  t h a t  s u l r ] A  h a s

c h a r l e n g e d  b o t . h  t h e  q u a n t ' i  t y  a n c i  q u a l i t y  o f  c l a t a

t h a t  w a s  g e n e r a t e d t  e s p e c i a r l y  t h e  h y d r o l _ o E i c ,

. ' a . .  ' l  n a i  n  d a t a .  A n d  t o  t h e  e x t e n t  t h a t .  t h e i rY v v r v y 4 v

C h a ' l  l e n 1 ^ y p  n ^ r f  r . i - -  t o  t h o  . r r r a l . . i  f  . ,  a F\ J r i o - : r s r , . r g y  p e r t a i n s  y u a - L r L y  i ' / !  d a t a  t h a t

Corporate Offices: 5o West Broadrvay, Suite sob, Salt Lake City, Utah 841o1
801-98s-s180 

10I Frec: 87i-, t47-9180 Fa-* 801-985-9 18I
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I
I
I
I

BEJ'ORE THE BOARD OF.OIL, GAS & MININC
DEPARTMEI\TT OF NATURAL RESOI]RCES

STATE OF UTAII
lEC | tr ?001

SECRETARY BOARD OF
tNo

SOUTHERN UTAH MLDERNESS
ALLIA}.'ICE,

Petitioner/App ell ant,

vs.

DTVISION OF OIL, GAS & MINING,
DEPARTMENT OF NATUML
RESOIIRCES, STATE OF UTAH,

Respondent/AppelIee,

UTAHAMERICAN ENERGY, [NC.,

Interven or-Respo ndent.

FINTDINGS Otr.FACT,
CONCLUSIONS OF LAW

AND ORDER

Docket No. 200l-027

Cause No. C/007/01 3-SR98(t )

to
I
I
I
I
I
I
r
r

I.o
I .

I
I :- t

I

This matficr came for hearing before the utah Board of oil, Gas and Mining (the ,.Board,,)

at theirrcgularly scheduled hearing on Tuesday, December 4, 2001, at the hour of g:30 a.m_ in

Salt Lake Ciry, utatr. Thc following Board mernbers were present and participated at the

hearing:

Elise L, Erler, Chairrnan
Robert J. Bayer
Stephanie Carrrrrright
Douglas E. Johnson
W. Altan Mashburn
J. James Peacock

Boiud Member Kent peterson recused himself fron this malter,
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COPY OF TRANTSCRIPT

BEFORE THE DIVISION OF C!1,  GAS AND MINING

DEPARTMENT OF NATLJRAL RESOURCES

STATE CF UTAH

IN THE MATTER OF THE
LILA CANYON, SUPPLEMENTAL
HORSE CANYON MINE,
CARBON COUNTY. UTAH

CAUSE NO.  qOA7lO13

INFORMAL CONFERENCE

TAKEN AT:

DATE:

.T IME:

REPORTER:

Department of  Natural  Resources
1594 West  Nor th  Temple
Saf t  Lake Ci ty ,  Utah 84 114-5801

November 9,  2OO5

9:03  a  .  rn .

Nancy A.  Fu l lmer ,  RMR

Thacker * Co LLc
Court Reportrrs

[itah's Ltaler h Litigtttion Srryport

Salt Lake City Washington,  QC New York Los,furgeles

80 l -983-9  t  80

Corporate Offices: 50 West Broadu'av, Suite g0o, Salt Lake Citv, Ltah 9+1oi

[-ax: 8O 1-93.9-2 1,9 1
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lvi ?. . .L l |,.il F

. i I A F . I i . I G  ]

1 . ^ , , r i ^ i ^ ^ .  
L C - - 2 ?: - " y  u - r - I i y

l ' 1 P , .  A L D ; - , F . :  i ' l c .

l i I A F .  I l j  G  C F " F I C E F .  B A Z A :  r l k , a v .  i 1 l  2 - t  J  ,  \ " i  e

a l s c  h a r . ' e  a n  a u d : . e n c e  h e i : e  i v i  t i : l  u s .  A n i  I  k n c w

t i ' l a :  N l : .  ? e : e r s e n  c f  E n ' . e r 1 '  C r u n : y  h a s  a  s - - a : ? n e : :

t h a t  y ' o u  w c u l d  l j - k e  t o  n a k e .  S c  n o w  i s  c h r e  t i r n e

€ o r  a n \ / o n e  w h o  h a s  r l u b l i c  c o m n e n t s  t c  m a k e  t h o s e ,

a n d  w e ' l - 1  g i v e  1 4 : .  F e i e r s e n  f i - r s i  c r a c k .
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Purpose
The Board of Emery County Special Service
District #1 determines how a percentage of
mineral lease funds wil l  be disbursed.

Responsibi l i t ies
The Special Service District #1 is an entity that
provides the following services to Emery
County.

. Transportation

. Flood Control

. Snow Removal

. Water

. Sewerage

. Drainage
" . Garbage

. Street Lighting

Boundaries
Emery County Special Service District #1
boundaries include all of Emery County except
inside the limits of incorporated towns or cities.
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Stephen H.M. Bloch #7813
SOUTHERI{ UTAH WILDERNES S ALLIANCE
425 East 100 South
salt Lake city, uT 841 I 1
Telephone: (801) 486-3161

David A. Churchill pro hac vice
JENNER & BLOCK, LLP
601 Thirteenth st. N.w., Suite 1200 South
Washington, D.C. 20005-3823
Telepho ne: (202) 63 9-6000

Kathy C. Weinbergpro hac vice
JENNER & BLOCK. LLP
1717 Main St., Suite 3150
Dallas, Texas 75201-4647
Telepho ne: (21 4) 7 46-5 700

Attomeys for Respondent-Intervenor
Southern Utah Wilderness Alliance

UTAHAMERICAN ENERGY, INC.

Petitioner.

vs.

DTVISION OF OIL, GAS AND MINING,

Respondent,

and

SOUTHERN UTAH WILDERNES S ALLIANCE.

Respondent-Intervenor.

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPAiTTMENT OF NATIIRAL RESOURCES

STATE OF UTAH

FITED
APR 2 a 2007'T,i,?3Iffilfi,?"

Docket No. 2007-008
Cause No. C/007 l0l3-SR98( 1 XA)

AFFIDAVIT OF STEPHEN H. M. BLOCH
IN SUPPORT OF MOTION FOR RECUSAL



o

Stephen H.M. Bloch, being first duly sworn under oath, states as follows:

1. I am a staff attorney for the Southem Utah Wilderness Alliance ("S[JWA") and

have served in this position for approximately eight-and-a-half years. I am over 2l years of age,

of sound mind, have personal knowledge of each of the facts set forth below, and if called upon

to do so, could and would testif,z regarding the following. This Affidavit is filed in support of

SUWA's Motion for Recusal in the above-captioned matter.

2. Attachments 1 and2 to the accompanyrng Memorandurn, which are documents

marked with record page numbers, show that Emery County negotiated with and reached

agreements with UEI with respect to IIEI's conduct of mining atLila Canyon and furnished

inforrnation to the Division in support of the permit application. Attachment 1 is signed byMr.

Kent Petersen as a County Cornmissioner of Emery County.

3. Attachments 3 and 4 to the accompanylng memorandum contain, respectively, a

statement by Mr. Petersen confirming his involvement in Emery County's dealings with LIEI

concerning UEI's permit application and a statement by the Board's then-chairperson, Ms. Elise

Erlich, that Mr. Petersen had recused himself. The Board's Order dated Decemb er 14,200I,

Attachment 5 to the accompany-lng Memorandum, also states Mr. Petersen recused himself from

participation in this matter.

4. Attachment 6 to the accompanylng memorandum contains excerpts from the

Inforrnal Conference conducted on Novemb er 9, 2005 , in which Mr. Ray Petersen - speaking on

behalf of Emery County - discussed Emery County's support for the proposed Lila Canyon rnine.

5. AttachmentT to the accompanytng memorandum consists of two pages from the

Emery County website - http://www.emerlzcounty.com/ssd1/boardmembers.htm and



http://wwr,v.emerycounty.com/ssd1/index.htm (last visited April 20,20A1) - 'uvhich lists Mr. Kent

Petersen as a current Board Member of the Emery County Special Service District #1 and

explains that Special Service District #1 is an entity that provides transportation services to

Emery County.

6. On April 19, 2007,I inquired about Mr. Petersen's status regarding recusal and

was advised by Board counsel, Mr. Michael Johnson, that Mr. Petersen did not believe that his

recusal in 2001 automatically required his recusal from current proceeding and that he did not

intend. to recuse himself s ua sponte. Counsel for the Board fuither said that Mr. Petersen saidhis

primary reason for recusing himself had been the roads issue and that this did not seem to be an

issue now. Counsel for the Board further indicated that Mr. Petersen is currently a board member

of an Emery County Special Service District - Special Service District #l - Roads - and that

UtahAmerican'Eneigy, Inc. ("IIEI") has appeared before this Special Sirvice Disti'ict regarding

the Lila Canyon Mine and may come back before the Special Service District for financial

assistance in constructing and upgrading the road to the Lila Canyon mine site.

7 . These facts and the documents referenced herein show: that Mr. Petersen had

knowledge of facts as Emery County Commissioner relevant to Lila Canyon coal rnine

permitting; that he engaged in decision-making for the county concerning matters pertaining to

UEI's mining operations; that he executed one or more agreements with UEI, on behalf of Emery

County, facilitating such mining operations; that he decided, presumably on such facts, to recuse

himself from proceedings regarding Lila Canyon coal mining permitting in 2001; that he has not

indicated he will recuse himself sua sponte from further proceedings with regard to such

permitting, and that he is currently a board member of Emery County Special Service District #1



and that this Special Service District may be asked in the future to help pay for construction and

upgrades to the road accessing the Lila Canyon Mine site.

8. These facts show IV{r. Petersen's bias, prejudice, or conflict of interest.

I DECLARE, under penalty of perjury,

po"a' 'l lt rlut

SrArE oF UA?-K

[r"*Yl,Wil/Uq
t ln+"^pueQC

)ss.

I$OTARY PT'BLIC
ANNE N. WILLTAMS

425 Erst 10O $outh
salr Lrkr Gity, utrh 94111

My Gommis-rion Explres
June 1, g00t

flrA'TE OF tIrAH

.oing is true and correct.

Gphen H.M. Bloch
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425 East 100 South
Salt  Lake City,  UT 84111
Telephone: (801) 486-3161

David A. Churchill pro hac vice
JENNER & BLOCK, LLP
601 Thirteenth St. N.W., Suite 1200 South
Washington, D.C. 20005-3823
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Kathy C. Weinbergpro hac vice
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Telephone: (214) 7 46-5700

Attorneys for Resp ondent-Intervenor
Southern Utah Wilderness Alliance

UTAHAMEzuCAN ENERGY, INC.,

Petitioner,

VS.
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Respondent,

and

SOUTHERN UTAH WILDERNESS ALLIANCE,

Respondent-Intervenor.
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RULE 63(bX1)(A) CERTIFICATE OF COUNSEL



t

pursuant to Utah R.Civ.P. 63(bX1XA), undersigned counsel hereby certifies on behalf of

O *..oon,rent-lntervenor Southem Utah Wildemess Alliance that this Motion to Recuse Mr. Kent

R. petersen is brought in good faith and is supported by an affidavit "stating facts sufficient to

show bias, prejudice, or conflict of interest."

Respectfully submitted this 20'h day of April, 2AA7 -

Counsel for Respondent-Intervenor
Southern Utah Wilderness Alliance

Stephen Bloch


