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Memorandum

From:

o

Subject: Formal Section 7 consultation, UtahAmerican Enerry CompanS "Lila Canyon"
Mine, Utah State pemritc/007/0013

The U'S' Fish and Wildlife Service (Sendce) has reviewed your letter of December 13, 2005
regarding the proposed Lila Canyon Mine in Carbon and Emery Counties. Potential impacts to
ltpo*"d or fisted species from mining activities have been prwiously addressed in the Service,s
September 2 4, t996 Biological Opinion and Confere,nce Report on Surface g6x1 lytining and
Reclmration Operations under ttri Surface Coal Mining and Reclamation Act of 1977. As part
of the t€rrns and conditions of this BO, the regulatory authority must implement and require
compliance with any species-specific protective measures developed by the Service field office
and the regulatory authority.

: Colorado River Endangered Fish Snecies:
,

In accordance with section 7 of the Endangered Species Act of 1973, asamerded (16 U.S.C.
l53l et seq.), and the Interagency Cooperation Regulations (50 CFR 402), the Fish and Wildlife
Service (Service) reviewed yout 

"oo"rpondence 
regarding the impacts oith" project on

endangered Colorado-River fishes. The proposed action will cause an average annual depletion
of 80.81 acre-feet to the River in the upier colorado River Basin.

A Recovery Implernentation Program for Endangered Fish Species in the Upper Colorado River
Basi1.Ge9overy hogram) was initiated on January zz,lgilri. The Recovery program is
considered the reasonable and prudent alternative io avoid jeop afiy tothe endangerd fishes by
depletions from the upper cororado RiverBasin. 

lhr{.:.-,r;:}r..ii:},A*-

United States Department of the Interior
FISH AND WILDLIFE SERVICE

U'TA}I I.IELD OFFICE
2369 WEST ORTON CtRCLe suil'lt 50

WES'I'VAI ' FY CITY,UTAH td'l,9

January I 1,2006

utah Field Supervisor, Ecological services, u.s. Fish and wildlife service, salt
Lake City, Utatr

To: Reclamation and Enforcement, Regional Director, (Attention: Carl R. Johnston),
o{Iice of surface Mining, p.o. box 46667,Denver, colorado g0201
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In order to further define and clari$ the process in the Recovery Program, a se€tion 7 agreement
was implemented on October 15, 1993, by the Recovery Program participants. Incorporated into
this agreement is a Recovery Implementation Program Recovery Action Plan (Plan) which
identifies actions required to recover the endangered fishes in the most expeditious manner.

Included in the Recovery Program is the requirement that water depletion fees would be paid to
help support the Recovery Program. On March g,lgg|,the Service issued an intra-Service
biological opinion determining that the depletion fee for depletions of 100 acre-feet or less are no
longer required because the Recovery Program has made sufficient progress to be the reasonable
and prudent alternative to avoid the likelihood ofjeopardy to the endangered fishes and to avoid
destruction of adverse modification of their critical habitat by depletions of 100 acre-feet of less.
Water depletion associated with this project is authorized under the March 1995 biological
opinion. Therefore, the depletion fee for this project is waived.

The Office of Surface Mining should condition their permit to retain jurisdiction in the eveirt that
the Recovery Program is unable to implement the Plan in a timely manner. In that case, as long
as the lead Federal Agency has discretionary authority over the project, reinitiation of section 7
consultation may be required so that a new reasonable and prudent alternative can be developed
by the Service.

The Office of Surface Mining must also report actual annual water depletion from this project to
this office at the end of each fiscal year. The Recovery Program maintains water depletion
records to ensure that recovery goals are not hindered by occessive de,pletions.

Should project plans change, or if additional information on the dishibution of listed or proposed
species becomes available, this determination maybe reconsidered.

Only a Federal agency can enter into formal Endangered Species Act section 7 consultation with
the Service. A Federal agency may designate a non-Federal representative to conduct informat
consultation or prepare a biological assessment by grving nnitten notice to the Service of such a
designation. The ultimate responsibility for compliance with ESA section 7, however, remains
with the Fed€ral age,lrcy.

We appreciate your interest in conserving endangered species. If further assistance is needed or
you have any questions, please contact Diana Whittington, at (801) 975-3330 extension 128.

>lrut"l+
UDOGM - Coal Regulatory Program, (Attention: Pamela Grubaugh-Littig and Jerriann
Ernstsen), 1594 west North rernple, suite 1210, p.o. Box 145801, Salt Lake City, utah
84114-5801
USFWS - Upper Colorado River Recoveryprogram (Attn:
Boulevard, Suite 120, Lakewood, Colorado g0ZZg
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RE: Informal Section 7 Endangered Species Consultation, Lila Canyon Extension,
utahAmerican Energy Inc. (uEI), Horse canyon Mine, ctwTl}olj

Dear Ms. Ernstsen:

The U'S' Fish and Wildlife Service (Service) has reviewed lour letter of February 1,2W6.
Pgl*i"t *pacts to wogoled or listed species from mininjactivities have been ireviouslyaddressed in the Service's Septeurbcr 2i,lgg6Biological opioion and Conference Report on
Surface Coal Mining and Reclamation Operations und"rttrJsurface Coal Mining and
Reclamation Act of 1977. Aspart of theierms and conditions of this BO, the refidatory
lthgrity must implement and require compliance with any species-specific protitive measures
developed by the service fierd office and the reguratory 

"uurority.
Protetive measures forthe Mexican spotted owl (MSO) are outlined in yourFebnrary I letter
and include:

Becausc suitable habitat forthe MSO within the proposed permit are4 UEI will
conduct Mso surveys in accordance with usFws p.to*i nvo years prior to
reaching potential MSO habitat, in atreas with the following factors; l)areas
]lgrtineA by the 2000 Willey-Spotskey Canyon Habitat vtoCet and supported by rhe
willey flyover results, and 2) areas classified as subsidence zones.

If.the surveln indicate the presence of MSO in areas that maybe subsided, tt" 
"g*.i6will immediately coordinate to determine appropriate measures prior to mining in those

aleas.
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United States Department of the Interior
FISH AND MLDLIFE SERVICE

UTAH FIELDOFFICE
2369 WESTORTON CrRCt^E, SUITE 50
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Jeriann Ernstsen
Division ofOil, Cfr3, and Mining
1594 West Norrh Temple, Suite l2l0
P.O. Box 145801
Salt Iake City, Utah 841l4-580t

February 28,20065
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Based on your cornmibnent to implement the aforementioned protective measures, we concur
with lour "not likely to adversely alfecto determination for theMexican spotted owl. Should
-Project plans change, or if additional information on the distribution of listed or proposed species
becomes available, this determination may be reconsidered.

9dI " 
Federal agfficy can enter into fomral Endangered Species Act section 7 consultation with

the Service. A Federal agency may designate a non-Fedoul ,.pr"r"ntative to conduct informal
consultation or prepare a biological assessmelrt by giving writtln notice to the Service of such a
designation. The ultimate responsibility for compliance *itn gSa section 7, however, rernains
with the Federal agency.

We appreciate your interest in conserving endangered spocies. If furttrer assistance is needed or
you have anyquestions, pleasc contact Diana.Whittingloq at (8OF) g75-3:Xlecrsc6ion f 2g.

ly'

(ct

cc: OSM - Denver (Athr: Ranvir Singh)
UDWR - Salt Lake City(Attr: FrankHowe)
usFs - Manti Lesal supe,nrisor's office, price (Attrr: Terry Nelson)
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I'anrcla Grrbough-t..i$ig
LJtah l)ivisiorr ofoil. Ons & Mining
1594 West North Tr,rnplc. Suirc l2i0
Btrx J45lt0l
.Salr L,nkc Ciry. r./rah A4 t t 4-.5t$01

ItH: Ulo Canyln Ertcrxioo of I lome (lanyon Mine l.frah Ancrican llneqgr, Inc-. lJtoh StuePermit CtWTtWlS

Dcnr Ms. 0nrhaugh"t..iftig:

'l'his letl'rconvc,nu Lho Fich and Wilellifc Scrvioc (Srnicc) posatiou rcganlilg impacts to
migralory hinls. spccific.lrllygofclcn cugles. licrn thc l,ila Clanyon sxtcnsion of thre Horsc (hnyrn
tttittc, focaterl in F'mery County, ncut r,r*t Clrbrnr and .Sunnysirtc IJtsh- Five golden eeglc nestx
1r.c lo3lt"l within npproximalcly 0-5 milcs from thc surfacc F.n:ility nr"r, anrJ coultl he sutrjscl todisturbatrcc fronr srrrfacc coltslnrction nc.tivitiss, tn a<tcfition. p**itrly;n;t ;; ir,r"" goio"n
easlo ncsts arrc locctcd rvithin thc sttbsidcncc rist zonc ancf coul<t bc inrpactcdby suhsidincc
rcsu I ting fiom undcrgnound rn ini n1; acli v i tics.
'lltc Ulilh Division ot-oil. Ga.s. rtnd Mining (UDocM) rcqucslecf (pusonat conrnrunicarion with'lcriann Emsten, January | 8. 2007) u* noiiton* in onler to answc the proposel projecr avoicln
and mjnimizrx take of rnisrabry binls and imp*rcru ro rheir habirar in eccordancc wjth {hcMigralory-Bird'frcnty 

lir tugrn), (hc Bolct and (joltlen txglc prot<r:tion Act (HCiEpA).
llndcr authority of the MBTA. ir fs unlawfirl ro rakq kill. or [o*ro*. migrarory hinls, rheir parus.
nest'c' oreglls' Tsks is tlclined (50 CFR 10.12) as to pursuc. hurrl shoot. wouncl, hill, tnrp.caplulq orcollwt, or to sltcmpl to purmrc. hunr, slmor, worrrul. kiil, tnrp, clrpturq or c6lh.g1. T6cts(;EPA provides arlditionnl pr<rtociion bcyonct rtre rr,|d'rn. pmlribiiing di*mrbancc or rlc$rucrirnof baftl or goldcn caglc ncsts at ;rny firnc.

Wc bclicvc that thc construc{ion rlishrrlxurce flurt is propossd fo occur rvith tlre minc sxllinsion
will not he likelv to resutl in tnkc. wc nrake this <t,:icrminarion trase<l on thc following'
con'rnrittltr;nls llurl l1n1'g bct:n rglcug uporr by ltrc rninc opcr:rtor arK] tlrL- rgcncics tUncX;rrl,tlurcuu of Lattcl Marxrgcrrrcnl Iftl,N'l], tJrah Divi*ion of witdlifc Rc,$ources ttrt)WRl. and thc
servicc) anrj will b* a ro*ruirement oi:thc nrining pcrmit issuud by r,iDocM:

RECEIVED
JAN 2 2 2VJ7

DIV. OF OIL, GAS & MINING
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r (-lolulructio[ 'l'irrrirrg. * (irnslruction will nt.lt bc initinrrd rvithin 0..5 nrilts of rtccupicd
ncsl sites during nc.stirrg ssil(on (l;ehpary I -.Juty l5). .Shoutrl unlirrss,ccn
circunrsurnqes rcqu,irtr thilt ctnulrlrction hfl initiarc<l thirinll lhis pcri<rr.l. thc nrirrc
oporllor q'ill inttrrctliiltuly (:ot!toc.t thcl ;rgcncics so tlul ;rpprnpriatc n'reasrlrcs to lrroi4
llcsl o'biutdr'rnmcnl o:rn hc dctonnincc], Thcsc ursasurt;.s rnay inclutle hut woultl not h$
tinrirqt ro:

u l)*,clopnrent of a mitigntion planl
r:) (it'otrnd slrrvc)6 lp dulcnlirrc ncs{irr.q stu.gu;
o Po$tpurru[t('r]r ol'(on$nlctiolr rrnt,il ug,lc ncstlirrgs flrs at a sliti l6lc

dovr:lopnruntul strrgc,

r lllbitat finhancsrrent Bccsusc tlrc agencies rlcterrrrinct| thilt llrs linririrry hrbitat
lactor for golden da$lrli in tlris lrr,u is prcy busc. the mirr opcrrlor hns crirrnrittst to
1)3 ncrcs ot'h{lhifuil ctthfltrccmsnt. lo hc nranagcd hy lhe Buruau of l,.und Mlnagenrenl,
to nridgorc impacts causctt lry.surface disrurbing ahivirics,

fltc agcncics hilvc alstl tliscu.ssctl thc potcntiat for inrprcts to raptor ncsf sitcs rclate4 to
$ttbsidgrce that could rcsult frcm mining ncrivitics. dhouru it bc dctcrmincd rhrt any.goldcrr
crglc ncsts arE at risk frrom subsjdsnc*, ih" rninc epLTator u.ill providc. with tr.:chnical arsisr,ancc
fiQm the agcncics. u nritigation ptnrr thnl witl incltrdc nx:asurls lo irvoid and rrrininrizc thcpo{unti0l for danrage to or loss of the ncsts. The potontial necrf for a Take permit, issuecl through
lhe-Sofficc's Migratory Bint permitting ofTice, woultl be neccuoary should ihe mitigation ptarn
includc aclious (c.g. furcing or rcmovirrg fhc ncst) to dctcr cngtcs l'rom ncsting in an al-ri.sl silc.

Those moosurus will prrovidc nlquatc protcction to gol<lcn eagle nesls wlritc atso provicling
cnhanr:enrLnt to hobittrl co.po,rcnts thnt nrc cun,cntly lirrriting. fn *dditiorr. tbc nrinc opctator bnsfunded and will conlinuo to fund annuul fly-ovo.$urvc)ts. conductod hy thc 1[ah Division of
wildlife R€source$, providirrg data cnrciai for mt,nitoring thir Jxrpuration.
'l'hc 

lien'ice believss that all partiet in thc project have workEcl coopcrarivcty to minimizc the
risk of tafte of nrigntory trirdi as defined hy the Mll?'A anrt llGEpA. an<t we aJrprcciatc thc
outstunding coordinrrliorr.

we commend your ofl-|ts lo con.serve nrigrruory hirds. including golden eargles. and rheir hahitat.
lt'you nr:ul furthcr ussistuncc, plcasc coniat Bctsy flcrmrann, F-cotosist aithc lctterlrarrl

rdclrcss or {li(l | } 97.5-:i310, s'rrtcnsion I jr.
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Steve Rigby . BLM State Officc


