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December  24 ,  [ggs 4?-
Itine Access Road at Gordon Creek 12

Attached is an August 15 '  1985 memo from Wayne Hedberg
to  D ianne th rough you a long w i th  a  no te  d i rec t ing  the  ques t ion  to
m€. Frankly,  a l though I  recal l  speaking with Wayne about the
matter in August '  I  do not recal- l  having received any verbal  or
wr i t ten  ques t ions  on  th is  mat te r  f rom the  d iv is ion  pr io r  Lo
rece iv ing  your  above- ind ica ted  no te .

For  your  in fo rmat ion ,  I  have a t tached cop ies  o f  my
Apr i l  13 ,  1984 memo to  D ianne (wr i t ten  in  response to  the
issuance of  a federal ,  NOV) as wel l  as the foundat ion informat ion
for that  memo. Please be aware that Judge Flannery has remanded
the naffected area" def in i t ion upon which the above-ment ioned
memo was based. Flannery seems to lean toward excluding only
high use highways (such as interstates) f rom penni t t ing
requ i renents .  In  add i t ion ,  Utahr  s  de f in i t ion  o f  na f fec ted  arean
was approved by OSl4 only to the extent that  i t  conforns wi th
F lanneryr  s  dec is ion  (see December  3  t  1985 Fed.  Reg)  .  A l though I
do not bel ieve that we wi l l  be chal lenged by anyone for awhi le on
our  p rocedure  fo r  de termin ing  wh ich  roads  shou ld  be  permi t ted ,  a
new Utah ruLe sbouLd be promulgated to cover th is omission in our
program. I  have set a meet ing wi th Ron Daniels to draf t  such a
rule which wi l l  then be avai lable for  Div is ion staf f  comments
pr io r  to  i t s  p roposa l  t ,o  the  Board .

I f  I  can  be  o f  fu r ther  he lp  to  you on  th is  mat te r ,
p lease contac t  me.
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!1.r .  Tom Parker
ARCO CoaI Company
1109 Souch Carbon Avenue
P r i c e ,  U c a h  8 4 5 0 1

D e a r  M r .  P a r k e r :

E n c l o s e d  i s  c h e  a p p r o v e d

Road No .  50245 Eo your  No.
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5 i 2 ,  5 3 0 ,  a n d  5 3 2 - 3 8 ;  a n d  4 3  U S C  1 7 0 2 ,

3.0}J USE PER.YIi
( r e :  F S I l  7 3 4 4 )

z - 1 . .

t  "  ( t

i  z :L:K ( ' r i ' - ;#-  CoaI  Comoanv of

I i 6 I .  I 7 6 4 .  a n c i  1 7 6 5 ) .
1109 South  Carbon Avenue
P r i - c e ,  U t a h  8 4 5 0 1

(Nane) (Address and ZIP Code)
(hereaf re r  ca l led  che perur igcee)  i s  hereby  gran ted  use o f  the  fo l low ing  road(s )  o r
road segmenrs: (See nap attached) That segment of l l i l l  Fork Canyon Road,
No.  50245,  f rom ics  incersecr ion  er i th  S ta te  31  co  the  Fores t  boundary  J .oca ted
berween Sect ions  16  and 2 I ,  T165,  R7E,  SLBI I ,  a  d isEance o f  approx iu race ly  . j - .3  mj - Ies .

on  the  Mant i -LaSa l  Nat iona l  Fores t ,  sub jec t
clauses I  through 13 ,  on page(s) I  through
their  No. 4 Mine and transport ing suppl ies,
mine .

to the provisions of this perar i t ,  including
3 for the purpose of hauU-ng coal f ron

equipment,  and personnel Eo and from saici

The exercise of any of the pr iv i leges granted in chis perni t  const i tutes acceptance
of al l  the condit ions of the perroi t

I .  Coupl iance with Laws, Regulat ions. and Rules Governing Use. The permit t ,ee,
in exercising the pr iv i leges granted by this peroi t ,  shal l  conply wich the
regulat ions of the Departnent of Agricul ture and al l  Federal ,  Stat,e,  County,
and Municipal  laws, ordinances, or regulat ions which are appl icable to the
area or operat ions covered by this permj. t .  TLre perai t tee, i ts agents, sD-
ployees, contractors, employees of conEractors, and guest,s of the perrui tcee
shal l  cornply wirh the rules and regulat ions prescr ibed by the Forest Service
for the control  and safety in the use of the road and co avoid <ianage Eo che
road.  Such ru les  and regu lac ions  sha l l  inc lude:

C los ing  the  road or  res t r i c - r ing ' ihe  use  when requ i red  b1 'an ,v  gover i l len i
agency  wh j .ch ,  by  law,  has  ju r isd ic l ion  Eo auchor ize  such c los lng  or
res  t r i c t ions  .

I i n n r  r o a e n n : l r ' l o  n n r i n e : l n q i n o  t h e  - o a d  d r r r i : r q  - ^ - t - i ^  - - ' - ^ -  i -
- . . c  P e : I O C 5  W n e r l  r  r ;

F o r e s : -  S e : - r , j c e  . i . , r F ^ - +  r h a r a  i S  e X E r a C r C i n a : v  : i : e  O r  a v a j - a n C h eU 9 $ r U E l l s r  L l l E l s

s 4 t l x E ! .

Tra f f i c  con t ro l s  wh i ch ,  i n  che  j uc iguen t  o l  t he  Fo res t  Se rv i ce '  a re

requ i red  fo r  t he  sa fe  anC e i f ecC ive  use  o f  che  roa i  by  aucho r i ze i

users  rhe reo f .

l : . l s  p e r n i t  l s  a c c e p r e d  s u b i e c t : o  a i L  c f  : t s : e ; n 5  a n 3 ; o n C l : i t , . : s
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L..



T h e  p e r m i c r e e  s h a l l  n o c  u s e  c h e n i c a l  p o i s o n ,  a s  d e f i n e C  i n  S e c i i o i :  I  o :
t h e  F e d e r a l  I n s e c i i c i c i e ,  F u n g i c i c i e ,  a n d  R o d e n c i c i d e  a c t  o f  J u n e  2 5  ,  1 9 ! . i ,
a s  a m e n d e d  ( 5 I  S t a c .  1 6 3 ;  7 3  S t a c . 2 8 6 ;  7 5  S c a c .  1 8 ; 7 5  S c a t .  1 9 0 ) ,  o r
any  chemica l  o r  o ther  road sur face  t rea tnent  w ichout  Ehe approva l  o f  the
Reg lona l  Fores ter  o r  h is  des ignared representa t i . ve .  The app l icar ion  fo r
approval sha1l be in wric i-ng and shal l  specif-v Ehe area co be creaceci,
t ,he mater ial  used in the treatnent, ,  and Ehe t ine, race, and oethod of
app l ica t ion .

Use Nonexclusive. The pr iv i leges granted in chis
use when che road is  c losed to  pub l j -c  use ,  i s  no t
Service may use the road and authorize others to
t i .Ees. The permitcee shal l  use Ehe road in such
unreasonably or unnecessari ly interfere with the
authorized persons including the Forest Service.

Use P lans .  Pr io r  to  use  each year  th is  peradc  is

Operat ion of equiprnent is not desirable on these roads when
saturated subgrade condit ions would cause excessive darnage.

road use permit ,  including
exc lus ive .  Ihe  Fores t

use the road at any and al l
a manner as wi l l  not
use  chereof ,  by  o ther

i n  e f f e c t ,  t h e  p e r m i t t e e
sha l l  no t i f y  che  D is t r i c t  Ranger l ra  W.  Hatch t 0  S .  C a r b o n  A v e .  ,

Pr ice  ,  U tah  8450I  ,  te lephone i {o .  801- -63 t2817
in 

"ritj-"g "f 
Ehe dire and approximate time when such use will cornnrence; the

ant ieipated durat ion of such use, the naEles and addresses of perai t tee's

contractors or agents who wi l l  use the road on behalf  of  the perui t teer Ehe
est i loated extent of use, purpose of use, and such oEher information relat ive
to permit teer s ant. ic ipat,ed use as the Forest Service nay fron t , ine t ,o t ine
reasonably request.  I+tren Ehere is a signi f icant change in use by the
pero. i t tee, i t  is the perro!-Eieers responsibi l i ty to proopt ly not i fy the
Distr ict  Ranger in wri t ing. Plans and changes rsi l l  be approved by the
Forest Supervisor before use mry co"rrnence.

wet sur face or
:€it€t#h€*

--++er*# llhere erDergency access by the peruirtee is
required during peri tas when excessive damage wi l l  occur,  the permitEee
wil , l  pronpt ly repair  the <iamage.

4 ,  ya ln tenance.  The penn i tCee shaL l  bear  che exDense o f  ma in tenance ProPor -
! : . o n a r e  t o  h i s  u s e .  T h i s  e r p e n s e  w l l l  b e  b o r n e  b 1 ' l h e  p e r n i : r e e '  : - t s
A e p n ' r - s -  o D p r ' a i o r s -  a n d l o r  c o n c r a c E o r s .  T l r e  F o r e s c  S e r v l c e  w i l I ,  u p o nq  

6 e r r  s r

reques t  o f  t he  pe rn i : t ee ,  u :ake  a  c i e te r r r ! : ac ion  o f  i he  p roDor t i onaEe  roa i

use  and  resu l t i ng  road  ma inEenance  respons ib i i : ; i es  ano  ass lgn  c i re

Ina incenance  acco rd ing lY .

i r he re  road  ma incenance  s tanc ia rds  requ i re i  b ) '  t he  pe rm ic tee  a re  above  i hose
r e o u i r e d  o 1 '  t h e  l o r e s i  S e r v i c e ,  : ' t e  o e n n i i - u e e  s h a l l  b e a r  t h e  t o t a l  i n c r e -
nen ia l  cos :  o f  ma lnca in inE  :he  : : oa ,d ,  co  : i r e  h iehe r  s :anc ia : c .

i l a i : : c e n a i : c e  s h a i i  b e  p e : f  o r m e c i  i n  a c c o r c a n c e  ' , ' - i : ; r  F c : e ; :  S e r r ' : . c e  s p e c l :  i -

c a c i o n s  o r  r e q u i r e : n e n : s  i o r  m a i r . i e n a n c e  a s  n e r e i n a f  i e r  l i s t e d .  o r  a s  i r € \ '

t e  ; u tu : I l - , '  ag :eeG uDo : ' l  j : o ; .  : i ne  t c  : ime  anc  s l ' r a l - L  cons i s i  c :  (  1 )  cu : : e . . :

'rf-j

?"e. ',.-''. |.. \:F ::: rl]+,-s.i



6 .

n a r n t e n a n c e  a s  n e c a s s a r y  t o  p r e s e r v e ,  r e p a i - r ,  a n d  p r o E e c E .  E . h e  r o a d b e d ,
sur face  and a I I  s t ruc tu res  and appur tenances  !  anc i  (2 )  resur fac i .ng
equJ.va lenE j .n  ex ten t  [o  Ehe wear  and loss  o f  sur fac ing  caused by  opera-
t ions authorized by this perni-r

a .  Ma in tenance and.  Resur fac ing  Requ i renent ,s  and Spec i f i car ions .  Exh ib i r  I ,
at , tached, specif ies these requirements and shal l  be adhered to.

Fire Prevent ion and Suporession. The pemitcee shal l  cake al l  reasonable
precaut lons E.o prevent and suppress Forest f i res. No uater iaL shal l  be
disposed of by burning in open f i res during the closed f i re season
establ ished by law or regulat, ion, withour a wricten permit ,  f rom che
Fores t  Serv ice .

Damages. The perni t tee shal l  exercise di l igence in protecr ing froo daoage
rhe land and property of the United States covered by and used in con-
nect ion with this perni t ,  and pronpt ly upon dernznd shal l  pay Ehe United
States for any danage result , ing from negl igence, or f rorn violacion of the
tems of this permit  or of  any law or regulat ion appl icable to the Nacional
Fores ts ,  by  the  pero i t tee ,  o r  by  h is  agents ,  con t , rac to rs ,  o r  e rup loyees  o f
the peroi t tee act ing within the scope of their  agency, conEract,  or
emplolnoent.

Off ic ials Not_to_Eenefi t .  No Member of or Delegate to Congress or Resident
Conmissioner shal l  be aduit ted to any share or part  of  chis agreement or co
any benef i t  that uay ar ise herefrom unless j . t  is oade with a corporai ion
for  i t s  genera l  benef i t .

Or+tstanding Rights. This permit  is subject to al l  outstanding r ights.

9 .  Susoens ion .  Upon the  fa i lu re  o f  the  pern iEEee,  i t . s  agents ,  eup loyees  o :
conErac tors  io  conp l l 'w :ch  an . r ' c f  the  requ i renencs  o f  th is  pe :=r i t ,  the
o f f i cer  i ssu ing  che pe :mi i  Eay  suspenC operac lons  in  pursuance o f  :h is
permi r .

7 .

t0.  Ternina.- ion. This permit  sha. l- i  ternr.na:e on
excenc ied  in  wr ic ing  by  che Foresc  Ser r r i ce .
b reach o f  anv  cond i t ions  here in .

i a n u a r v  I ,  1 9 8 5  u n i e s s
i :  ma-'* be cer-ninaCeci upon

T h e  E : r v i r o n n e n : a i  A s s e s s m e n :  R e p o r :  c i e v e l o p e c  i o :  c n : s  l r c j e c :  s h a : -  : e
- r i ^  a f  r l i e  n e m i  r  T h i c  n e m i  r  i q  q r r h , i a n -  - a  : h e  o r l i r i o  l i r o cl U d g g  6  y 6 !  !  V l  l r r l -  P s l - ! i .  ! r ! * p  J s e J e s e  r v  L r r L  E u - u e 4 4 , r - g r

requ i remencs  anc i  cons i ra in : s  c i eve iopec i  i r  t hac  repo r r .

T ra f f i c  Oog ra t i ons .  The  pe rm ic * "ee  ma f  i ns ta lL  a  gua rd  shack  on  Fo resc
land  aC j  acen !  t o  road  i i  502L5  nea r  Ehe  l ower  i oaoou t  f  ac : J - i t 1 ' .  The  -Du rpose
o :  

" h e  
g u l r d  s h a c k  s h a l . L ' o e  c o  p r o . . ' i d e  p r c l e c ; i o n  o f  t n e  g u a r c  p e r s o n  i : c l

t h e : I e n e n t s .  T n e  a c r i v i t i e s  o f  a  g u a r d  ; l a v  b e ' , o  a d n r n i s c e r  u s e  o f  i n e
r o c c  i n  e r  a c t e n e :  : c  C i s c o u r a g e  c i r l i :  a n d  ' . ' a n c a l i s n  : r o n  t h e  n i : i e .  l h e
p u r p c s e  o :  : h e  g u a : c  s n a . : - f  n o : ' o e  t o  I J : e v e n :  : n e  t u " I i c  i r c r .  u s e  o i  : ; r e
r o a c i .  f h e  a c p e a r a n c e  a n c  s i z e  o f  i h e  g u a r c  s i r a c k  s i r a l l  D e  a s  n u i u : i : 1 '

; . g : e e d : c  r e i i " ' e e n  D : s : r i c :  x a r g e :  I : a  H a - - : l :  a r c : i 1 e  t e : ; i : i e e .

! 1

1 )

.  : ' :  - ,  1+r f  .F - , i { : {  s ' , r : -5 :c ' : ! : :a1 .7 , - . r  : -  - -  
a  a : - . .  ; . . " -  a . , , i
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Road l ' la intenance. Road .ainEenance is
the  enEi re  road fac i l i t y  con 'nensura te
sists of restorat ion and preservat ion
s t ruc tures ,  d ra inage,  s ighc  d is tance,
necessary for prevent ion of excessive
ad jacent  lands .

M.C.INTENANCE REQUIREI1ENTS

defined as Ehe perfor-.nce of work on
wi-th Permitree's use. This work con-
o f  sur face ,  shou l -ders ,  roads ides ,
and such traff ic concrol  devices as are
erosion damage to the faci l i ty and

I . Descript ion. l ' la intenance work to be done current ly dur ing the periods
of  use  by  the  Permi t tee  sha1 l  inc lude:

A.  Remova l  o f  s l ides  and bou lders ,  wh i .ch  obs t ruc t  sa fe  s igh t  d is tance.

B. Adequate blading and shaping of roadway surfaces and di tches to
maintain the or iginal  cross sect ions.

C. Removal of earth and debris from ditches and culverts so thac the
drainage systens wi l l  funct ion eff ic ient ly at al l  t imes.

D. Prevent ion of excessive dust ing of road surface nat,er ials.

Repair  of  damages to fences, catt leguarCs, culverts,  and other
roadway strucEures lncluding craff i .c regulatory and direct j .onal s igns.

Restora t ion  o f  e roded f i l l s  and repa i r  and pro tec t , ion  o f  shou lder
berms,  berm out le ts ,  s rab i l i zed  wate : l rays .  vegeta ted  s lopes ,  and o ther
eros ion  conEro l  feaEures .

Removal of  snow fron roaciway surface.

Rep lacement  o f  roadway and/or  sur fac ing  macer iaL  worn  ou t  and los t
th rough use o f  che  roadwaY.

) i a i n r e n a n c e  a n c  e r e c : i o n  o f  s i g n s  t c  \ r a r : r  c n e . l u ' c i i c  c i  h a u . i n g  o p e r a : i o : s

Per fo r raance.  A l1  i tems o f  - " in tenance work  sha l - i  be  done cur ren : Iy  as
necessary  co  insure  sa fe ,  e ' f f i c ien t  c :anspor :aEr .on  and to  Dro tec :  roads ,
s i reams,  and ad jacenc  lands  f rom excess ive  Camage.  Work  sha l l  be  done in
accordancs with t i re f  ol- Iowing minimum sianciaros of perf  ormance:

Remova i  o f  ) i a  t e : i a r .  Ea rc i r ,  r ocks  ,  i r ees  ,  b rush  ,  and  c i ' : b  r r s  re r . rovad
j ; o : : .  : oecwars  a i c j ,  d : : ches  she l l  n : :  be  oe?os i ced  l : ' l  s : : ean  c i i a : ^ : ' r e -  s

o r  u D o r  s L o p e  s c a b i - l - i z a i i o n  a n d ,  e r o s l o n  c o ; r t r o i  f  e 3 E u r e s .

C
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Dur ing  roadway b lad ing  and shap ing  oPera t ions ,  banks  sha l l  noE be
undercuc  nor  sha l l  g rave l  o r  o ther  se lec ted  sur fac ing  sacer ia l  be
b laded o f f  the  roadway sur face .  The 'o r ig ina l  c ro r i rn  o r  s lope o f  the
road sha l l  be  preserved.  I lud ,  debr is ,  and overs ize  na ter ia l  sha l l
be deposited outside the roadway by hand or by careful  blading, and
these maEerials shaLl noc be nixed \r i th the road surfacing mater ial .

Dirches, culvert ,s,  drop inlets,  t rash racks, downspouts, and splatter
scruc tures  sha l l  be  kept  c lear  o f  earch ,  s lash ,  and o ther  debr is  so
thac drainage systeros will funct,ion efficiently during, and innediately
fol lowing, per iods of road use by Pe:mi-t tees. This includes correcElng
and el ioinat ing causes of erosion or plugging of the scructure, and
actual repair  of  the st tucture and r iprap i f  damaged.

Fugit ive dust shal l  be control led to prevent hazardous dr i-v ing.
condit ions or loss of road surface or bincier uater ial ,  fLre Per&iEtee
shal l  control  such duscing by spr inkl ing, or ocher approved surface
creatments .

E. Perai t tee sha1l proupt ly repair  al l  dauages, caused by rhe Perui t tee's
operat i .ons, to the road surface o! to any structures in or adjacent
to the roadways.

Any washing or sett l ing of roadway f i l ls shal l  be corrected ProEPcly
t .o prevent addit j -onal soi l  erosion or roadway daoage. Shoulder
berms, bera out letrs,  and stabi l ized wacer:ways shal l  be protected

during road maintenance oPerat ions and, i f  daoaged, such structures
shal l  be promptly restored to their  or iginal  condit ion including

-repair  and reseeding of vegetagion escabl ished to control  s lope
eros ion .  No ear th ,  rocks ,  o r  o ther  debr is  sha l l  be  depos i ted  upon
any roads ide  s lope s tab i l i za t ion  s t ruc tu re  o r  feaEure .

Snor^: Removal

Reou i remen ts

a .  Sand iag  o f  haza rdous  a reas  sha lL  be  w i ;h  sand . .  Coa I  dus t

o r  s a l c  a r e  n o E  i o  b e  u s e d .

b.  Ecu ipmeni  -  The equ ioment  shou i i  be  i ;  sounc  ooera t ing
conCi t ion ,  be  equ ippe i  r - ' i th  ang le  b ia< ie  o r  ac iequa ie
grousers  o r  c tacE ion  E i res ,  and be  opera ted  by  a  fu l l y
q u a l i f i e d  o P e r a E o r .

,;ii':r?if::'r#idgl@',i.i. rjlii,iitit;::trtr;l:iili,irrt:lf!-T:lf:ie:ii;Fi:;;:;llr1::lr{'i::ag:g3g,

n

G .
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Removal

hl idth -  Snow wi l l  be removed to che ful l  wiC-,h of the road
plus any Eurnouts and di tch l ines. Throirgh-cut,s wi l l  be
al lowed only after snow depths exceed the height of  the cab
or across f lat  ground. Disposal shalL al-*-ays be ro the
outside or downhi l l  s ide of che road.

OucIeE,s -  Out lets for surface runoff  shal l  be placed in aII
snow through-cuts ai  points where water can f low off  the
road surface at the fol lowing intervals:

87 or less grades - 500 feec center !o cent,er minimum.
8Z and up grades - 300 feer cenEer to center minimum.

Cat . t leguards  -  Crawler  t rac to rs  w i I I  no t  be  operared  across
caEt leguards .

Culvert  Cleaning - Culvert  heads and out lets shal1 be cleaned
of snorrpack by hand.

Tree Darnage - Snow should not be pushed, blown, or s lacked on
trees along the roadsj.de. Care wi l l  be taken to avoid scarr ing
lrees with equipnent.

Inspect ions

a. IntermiCtent inspecEions oay be made during snow removal
oPera t ions .

h  F ina l  i r rsoec t ion  w i l l  be  -ade Co check  fo r  fu l l  comPl iance
and damages.

n
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Pl+,fCl : .L l . r . , r . r ' {
November  20 ,  1975

Swishe r  Coa l  Company
Pro fess iona l  Bu i l d i ng
Pr i ce ,  U tah  84501

Gen t l emen :

On  Ju l y  3 ,  1975 ,  Ca rbon  Coun ty  en te red  i n to  t ha t
ce r t a i n  "Ag reemen t "  w i t h  Sw ishe r  CoaL  Company  cove r i ng  a  road
in  Go rdon  C reek  a rea ,  f o rmer l y  known  as  S ta te  H ighway  No .  139 .
Sa i -d  Ag reemen t  was  amended  by  tha t  ce r ta in  "Amendmen t  to
S .g reenen t "  i a - , ed  Augus t  18 ,  1975 .

I n  Co rnm iss ion  ) l ee t i ngs  c r i o r  t o  Novembe  20 ,  1975 ,  w€
have  o ra l l y  ag reed  w i t h  you  t ha t  t he  un l im i t ed  use  o f  sa id
roadway  by  any  o the r  coa l  ope ra to r  w i l l  be  sub jec t  t o  t he i r
sa i j - s f ac to r i l y  wo rk i ng  ou t  w i t h  you ,  i n  advance ,  ?D  equ i t ab le
p ro - ra ta  sha re  o f  you r  cos t  o f  ma in te i l ance  o f  sa id  r oad .  f n
add i t i on  such  un l im i t ed  use  by  ano the r  coa l  ope ra to r  sha l l  no t
ma te r i a l ) - y  i n t e r f  e re  -  w i t h  you r  use .

The  pu rpose  o f  t h i s  l e t t e r  i s  t o  con f i rm  i n  w r i t i ng
the  above  o ra l  ag reenen t  \ . ' 1 * "h  you .

S ince re l y ,

: z//
?:.=";;iZ

t  f  - . * - i  ^ ,/  ! - c ; i l n . I S s l n n o r
u  

-  ^  
' t '
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Apr i l  30 ,  i 981

1. Fu rn i  sh equ' i  pment and
en t i re  road ;

3 .  Furn ish - .  and  de l  i ve r ,
excess  o f  750 tons  per

as necessary ,  c rushed grave l  in
V O i F  

' a  i '

J g c l l  .  i '

Carbon Co.rnty  Ccmmiss i  oners
County  Cour t  House
Pr ice,  Utah 8450i

Re:  County  Road Agreement  w i th  Swisher  Coa l  Cor , rpany

0n Ju' iy 3,  19 75 Carbon Carnty entered into an aoreerf lent  wi  th Swi sher
Coa ' l  Company concern ing  the  cmnty  road in  Gordon Creek .  Th is  aqreement
was amended on  Auqust  18 ,  1975.  The agreement  requ i res  Swisher ,  now
knor^ rn  as  Beaver  Creek  Coa ' l  Cunpany,  t0  ma in ta in  the  road,  inc ' lud inq
removal  of  snow. 

. : : . : : , i - f '  ;

Beaver  Creek 's  opera t ions  have  changed  subs tan t ia l l y  and  i t  no  lonqer
opera tes  100 ton  coa l  hau ' le rs  on  the  road.  In  add i t ion ,  por t ions  o f  the
road are  now used by  o ther  conpan ies ,  the  Sta te  o f  Utah ,  and the  pub l ic
in  genera l  .  : .1 . : '+ ' - :

""'#ln"ii. 
'

Request  is  made that  the County  cons ide i* terminat ingr  or  in  the a ' l ter -
nat ive,  mdi fy ing the aqreernent  .so that  jn ' the fu ture Beaver  Creek wou' ld
be respons ib le  for  the fo l lowing wi th  respect  to  the Gordon Creek Poad:

manpower for  remova' l  of  snor on the
' :

. . t : . . . - 1 . -

?.  Furn i  sh  a  motor  o rader  and ipera tor ,  iS  necessary ,  to
g rade  and  ma in ta in  the  g rave ' led  por t ion  o f  the  road ;  and

. : : :  , r? i }  . .

I f  any  o ther  bus iness  en t i t y  uses  any  por t ion  o f  the  road  on  d  requ la r
bas is ,  i t  wou ' ld  be  expec ted  to  reach an  agreement  w i th  Beaver  Creek  to
share ,  on  a  p ro - ra ta  bas is ,  i n ' the  above  expenses .

Beaver  Creek 's  ob f  iga t i  on  wou ld  te rm in . t . "n l , .n  j t  no  
' l onger  

n r ines  coa1
or  regu la r l y  uses  the  road  in  the  Gordon  Creek  a rea .

Carbon  Carn ty  wou ld  be  respons ib le  fo r  the  fo ' l ' l ow ing  w i th  respec t  to  the
Gordon  Creek  Road:



Page ?

Apr  i ' l  24 ,  19  81

1 .  Ma in ta ' i n  the  b lack top  por t i  on  o f  the  road ,  excep t
snow remova l ;

2 .  Furn ish  and  de l i ve r ,  as  necessary ,  p i t  run  g rave l ;

3 .  Furn i  sh  and .  de i ' i ve r ,  as  necessary ,  c rushed  g rave l  i n
amount  no t  to  exceed 750 tons  per  year .

Your  cons ' idera t ' ion  o f  the  above proposa ' l  w j ' l ' l  be  aDorec ia ted .
Creek  w i ] ' l  be  ava i ' lab ' le  to  n ree t  w i th  yo t  a t  any  t ime to  fu r ther
th is  mat te r  and  to  work  a r t  any  o ther  de ta i i s .

/ - ,

JTJ :bmo

for

and

an

Be av er
d i  scuss

cc :  Beaver  Creek
At tn :  Max A.

r /3

Coa' l  Company
R obb
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( e C r )  e 3 7 - t 5 4 2

October  29 ,  1981

Carbon County  Ccmmi  ss  j  oners
Carn ty  Cour t  House
Pr jce ,  U tah  84501

Re:  Curn ty  Road Agreement  Wi  th  Swi  sher  Coa ' l  Ccmpany

Th is  le t te r  w i ' l ' l  con f i rm the  conversa t ion  wh ich  Max Robb o f  Beaver  Creek
Coa ' l  Cmrpany,  fo rmer ly  knonrn  as  Swisher  Coa l  Crnpany,  and I  had w i th  the
Corn ty  Canmiss ion  on  Oc tober  ?8 ,  198 i .

In  add i t j on  to  the  p roposa l  o f  Beaver  Creek  to  the  County  se t  fo r th  jn
my le t te r  o f  Apr i l  30 ,  1981 ,  Beaver  Creek  i s  a ' i so  w i l f  i ng  to  fu rn ish  and
app ly  magnes jum ch lo r jde  upon  the  Gordon  Creek  Road as  requ i red  cn  an
annu al  bas' i  s

I , lax  and I  I  ook  fo rward  to  meet ing  w i  th  you on  Novemb er  12 ,  19  8 i  a t  1 :00
p .m.  to  f  i  na l  i  ze  th i s  mat te r .

James  T .  Jensen

\  JTJ :bmo

. ) \  Beaver  Creek  Coa ' l  Co .
At tn :  Max A.  Robb

D /5 -R/17
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January  7 ,  1982

Carbon County  Comm' i  ss ioners
County  Cour thouse Bu i jd ing
Pr ice ,  Utah 84501

At ten t ion : Lee  Semken

Enclosed is  the County 's  fu ' l  ' l y

to  Agreement  dated November  25
and Beaver  Creek Coal  Company.
th i  s  document  to  the County  C ' l

executed copy o f  Second Amendment
,1981 by and between Carbon County

I  assume that  you wi l l  de l iver
erk  for  appropr ia te  f i l ' i  ng .

Jens

JTJ:  jc r

F  n ^  |
L  t l . 9  |  .

-/
d Beaver  C

l /  P .  o .  Bo
Pr ice ,  U
At tn :  M

reek  Coa ' l  Company
x  AU
tah  84501
ax  Robb
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R e e u l a r  U s e r s  o f  G o r d o n  C r e e k  R o a d

C a l v i n  K .  J a c o b  &  S o n s
T e d  P i e r c e
Movel l  Jewkes
Steve Stamatak is
H e l p e r  A s s o c i a t e s
W a s a t c h  C o a l  C o .
B lazon Coa l
Utah  Power  &  L igh t
U t a h  D i v i s i o n  o f  W i l d l i f e  R e s o u r c e s
Carbon County
Bureau o f  Land Management
Beaver  Creek  Coa l  Companv
Tower  Resources
Savage Bro thers
H.E.  Lowder ro i l k  Co.
D ick  Lee
Bob Flnney
Utah Ra l lway
Mountaln Homes in Beaver Creek
Spor t  smen/Re c rea  t  1on1 s t  s
Genera l  Pub l ic
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Beaver Creek Coal  Companv

M r .  R o n a l d  W .  D a n i e l s
D e p u t y  D i r e c t o r
Utah  D iv is ion  o f  0 i1 ,  Gas & Min ing
424L Sta te  0 f f i ce  B1dg.
Sa l t  Lake C i ty ,  U tah  84LI4

January  25 ,  1984

'L. 
J.i,i

Dll"l i l i0N i lF
i1' ' i - ,  CAS & i\Ji i i l iJf i

I

RE:  Pub l tc  Use o f  Roads;
Gordon Creek  Road

D e a r  M r .  D a n i e l s :

Based on  a  rev iew o f  your  c r i te r ia  fo r  de f in ing  pub l lc  roads ,  Beaver  Creek
Coa l  Co.  does  hereby  request  tha t  the  Gordon Creek  road remain  e lass i f ied
as  a  pub l l -c  road and there fore  be  exempted f rom meet ing  C lass  I  Hau l  Road
Standards .  The bas is  fo r  th is  reques t  i s  tha t  the  Gordon Creek  Road does
in  fac t  meet  each o f  the  c r i te r ia  fo r  a  pub l i c  road.  The fo l low ing  is  an
exp lanatJ .on  o f  how each o f  the  c r i te r lon  are  met ,  suppor ted  by  a t tached
document a t  ion:

"A  pub l le  road is  one wh ich : "

( i )  " i s  c l a s s i f i e d  a s  a  p u b l i c  u s e  r o a d  b y  t h e  s u b j e c t  p u b l i c  b o d v ; "
The a t tached le t te r  f rom Carbon County  w i lL  ver i f y
tha t  the  Gordon Creek  Road is  a  pub l i c  use  road.
( E x h i b i t  A ) .

( 2 )  " i s  c o n s t r u c t e d  s i n i l a r l y  t o  s i r n l l a r l y  c l a s s i f l e d  r o a d s ; "
The a t tached Exh ib i t  A  w i l l  a lso  ver i f y  an  op in ion
by  the  County  tha t  the  Gordon Creek  Road is  cons t ruc ted
s imi la r ly  to  o ther  pub l i c  use  (countv )  roads .

( 3 )  " i s  p u b l i c l y  f u n d e d : ' r
( a )  " i s  1 i t e r a 1 l y  c o n s t r u c t e d  a n d / o r  m a i n t a i n e d  b y  t h e  p u b l i c

b o d y ;  o r
( b )  t h e r e  i s ,  a t  t h e  p u b l i e  b o d v t s  i n s i s t e n c e ,  a  c o n s t r u c t i o n  a n d

main tenance agreemenf  w i th  the  opera tor  where in  the  pub l ic
b o d y  r e t a i n s  c o n t r o l ,  o v e r  t h e  c o n s t r u c t i o n  a n d / o r  m a i l t e n a n c e
and some pub l ic  funds  are  expended th rough the  exerc ise  o f
tha  t  con t  ro1 .  t t

At tached  Exh ib i t  B  i s  a  ma in tenance  ag reemen t  be tween  Beave r
Creek  Coa l  Co .  and  Carbon  Coun tv ,  whe re in  i t  shows  tha t
B e a v e r  C r e e k  w i l l  m a i n t a i n  t h e  G o r d o n  C r e e k  R o a d ,  t h e  c o u n t y
w i l l  p rov ide  some pub l i c  f unds  ( rna te r i a l ) ,  and  the  coun tv
w i l l  r e t a i n  c o n t r o l  o f  t h e  r o a d .

- 1 -



( 4 )  " h a s  s u b s t a n t i a l  ( m o r e  t h a n  i n c i d e n t a l )  p u b l i c  u s e :
( a )  i s ,  i n  f a c t ,  u s e d  b y  t h e  p u b l i c  f o r  a c c e s s ,  a n d
( b )  t h e  o p e r a t o r  d o e s  n o t  d e n y  y e a r  r o u n d  p u b l i c  a c c e s s ;  a n d
( c )  h a s  a c c e s s  t o  s i t e s  b e v o n d  p e r r n i t  a r e a . t t

Exh ib i t  C  is  a  l i s t  o f  regu la r  users  o f  the  Gordon Creek  Road.
Many o f  these peop le  use  the  Gordon Creek  Road to  access
range land and cab in  s l tes  in  the  Beaver  Creek  area ,  wh ich  is
b e y o n d  o u r  p e r m i t  a r e a .  I n  a d d l t i o n ,  B e a v e r  C r e e k  C o a l  C o .  d o e s
n o t  r e s t r i c t  t r a v e l  o n  a n y  p o r t i o n  o f  t h e  p u b l i c  u s e  p o r t i o n  o f
the  road a t  any  t ime dur lng  the  year .  Locked ga tes  are
matn ta ined on ly  a t  our  permt t  boundar les  wh ich  are  pr iva te
proper ty ,  and do  no t  a f fec t  genera l -  pub l i c  use  o f  the  Gordon Creek
R o a d .

I t  i s  our  hope tha t  the  above exp lanat ion  and a t tached documenta t ion  is
adequate  to  show tha t  the  Gordon Creek  Road shou ld  re rna in  des ignated  as  a
p u b l i c  r o a d .

I f  you  have any  ques t lons ,  o r  need any  fu r ther  in fo rmat ion ,  p lease le t  me
know.

Respec t  f u1 l y  ,

J .A .  He r l ckho f f  t /

P resLden t

c c :  R . D .  R o b i s o n
J . S .  V o o r h e e s
D . W .  G u v
l  ] - I e :

JAH/cn

-2 -
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CAITiJONI COUNITY
PitlCE, UTi\i l  Eul50l

February 8, f984

J .  A .  Eer ickhof f ,  Pres ident
Beaver Creek Coal Conpany
P .  0 .  B o x  1 3 7 8
Pr ice ,  Utah  84501

Dear  Mr .  Her ickhof f :

In  courp l iance w i th  Mr .  Guyts  reques t ,  we have searched County  records ,  and
have determined that the Gordon Creek Road, located northwest of Pr ice, has been
in exist .ence as a publ ie use road for over f i f ty years.

Prior to 1930 the road was used pr inar i ly by l ivestockmen, recreat ionists,
t inber removal and by the resj .dents of PleasanE Val ley to cortr trute to Price. In the
1930rs  var ious  compan ies  began coa l  min ing  opera t ions ,  and coa l  t ranspor ta t ion  be-
came anoEher signi f icant use of the Gordon Creek Road in addit ion to the uses out-
l ined above

The f i rs t  13 .3  mi les  o f  the  Gordon Creek  Road was or ig ina l l y  des ignated  U-139
and was owned and maintained by Ehe SEate of Utah. In a County Conrmission meeting
on March  5 ,  1975,  Carbon County  agreed co  accept  ownersh ip  o f  the  road f rou  the
Sta te  o f  Utah .  Carbon County  has ,  s ince  tha t  t ime,  per fo r roed main tenance work  on
the  Gordon Creek  Road.  As  deve lopment  o f  the  coa l  ra in ing  properE ies  progressed in
the area, we have al lowed the mining companies to assume road maincenance responsi-
b i l i t i es  on  the  lower  13 .3  n i les  o f  road,  w i th  the  County  re ta in ing  overs ig t i t  au thor -
i t y  and superv is ion  to  assure  tha t  the  Gordon Creek  Road wou ld  have f ree  access  to
and use bv  the  oub l ie .

A t  tho  nrosent  t ime,  the  Gordon Creek  Road prov ides  the  main  access  to  the
Gordon Creek  and Beaver  Creek  areas ,  and is  used ex tens ive ly  by  bus iness ,  govern-
ment  agenc ies ,  l i ves tock  owners  and the  c i t i zenry  a t  la rge .

S incere ly  yours ,
BOARD OF CAXBON COUNTY CO}EIISSIONERS

mmrs s 1
,

,(rcAZ-c-

Lee Semken,  Cha i rman
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XI.  Dot in i t lons

Cit izen plainti f fs and environnental groups next claira that

the Seeretary has unlawfufly deflned tbe tern 'affected areasi at

30 C.F.R.  S 701.5 (1984) to exc lude cer ta in roads. that  they

contend Congress intehded to be covered by the Act. lhe

def in i t ion reads,  in pert , inent  parts

' The affected area shall include eveEy road used
for purposes of access tor or for hauling coal
to or fron, surface coal nlning and reclarnation
operations, unless the road (a) ras designated
as a public road pursuant to the laws of the
jur isdict ion ln rh ich i t  ls  locat6dr (b)  ls  Dalntalned
wlth publlc fundsr and constructed, ln a aanner
sinilar to other publlc roads of the saae
classl f icat lon wi th ln the Jur isdtct ion;  and (c)
there ls substantial (nore than incldental) publlc
use.

The c i t izen pla int i f fs  conplaln that  th is def in i t lon is  f lat ly

lnconsistent with the broad deflnlt ion of surface coal raining

operat ions in  S 701(28) ,  30 U.S.C.  S 1291 (28) ,  o f  the Act ,  wbicb

lncludes 'all lands affected by the constructlon of new roads or

the inprovement or use of eristing roads to galn access to the

sl te of  such act lv l t ies,  and for  haulage.r  They fur ther argue

that the definit lon fai ls to fuuplenent properly the requirement

of  S 528(2),  30 U.S.C. S L278121 ,  of  the Act  that  only commercia l

'operations that affect two acres or less' be exenpted from the

provisions of the Act because a broad roads exernption wil l

necessari ly increase the number of operations that can take

advantage of the two-acre exception.

The gist  of  the c i t izen pla int i f fs '  cornpla int  is  that

although it is clear that not every road used. for access or

haulage must be included as an af fected arear the Secretary has
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drawn the l ine too far  in  favor  o f  exenpt ing cer ta in  roads.  They

bel ieve that Congress intended the Act to cover those roads whose

prirnary funct lon or use was for coal haulage or access and did

not, nean to exempt those publ ic roads nerely becauge publ ic use

is  more than lnc identa l .  In  order  to  suppor t  tb is  "pr imary

funct ion" approach the ci t izen plaint i f fs rely on a col loquy

between Senators l ' lcClure and Baker that the court finds

unpersuasive on the issue of whether Congress intended a prinary

funct ion approach. 
\

On the otber handr the court is troubled by the rule insofar

as i ts statutory basis ls S 701 (28) t  which lneludeE ln the

defini t ion of surface coal nlnir ig operat ions lands affected by

the use of  ex is t ing roads to  ga in  access to  the s i te  o f  sur face

nining act ivi t les and for haulage. The Secretary acknowledges

that  ra  road is  par t  o f  a  sur face coal  n in ing operat ion i f  i t  is

bui l t ,  used t et upgraded for access to the sl te of the nining

operat ion or  for  haulage of  coal . '  Sec.  Res.  a t  169.

Nevertheless, he contends that not every road when used to some

degree for coal haulage or nlne access fal ls wlthln the

def in i t ion of  sur face coal  n in ing operat ion.  The cour t  accepts

this preroise because sect ion 701 (28) by l ts own terms includes

only lands affected bvl inorl !  other things, the use of exist ing

roads. Presunably then, when haul ing or access are among many

uses made of  a  road,  such as an in ters ta te h ighway,  the ef fect

f , rom the n in ing use is  de n in imis  t  oE re la t ive ly  minor ,  and thus

the road need not  be inc luded as par t  o f  the sur face coal  n in ing

operat ion.  But  the Secretaryrs  ru le  goes far  beyond what  is
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cal led for  by 5 701 (28) in exenpt ing essent ia l ly  a l l  publ ic  roai

where publ lc  use is  loore than incidental .  This def in i t ion does

not squale with the statutory language and thus this aspect of

the Cef in i t ion nust  be remanded as inconsistent ,  wi th law.

Further,  the court  f inds that  the ru le is  i r rat ional  in that

it  does not appear rationally related to the Secretatry's concern

that interstate highways noE be required to be pernitted and

reclairued under the Act or the Secretaryts conclusion that

Congress ' intended the Surface lt ining Act to eover public roads

used for coal haulage and access only when they are directly,

rather than incidentally, part of tbe nining operatiolt. i  Sec.

Res. at 171. 
. The rule the Secretary created, however , excluCes

fat Botre than lnterstate bighways where the proportion of bauling

and access can be expected to be relatively snall. Nor does the

rule conceEn ltself with whether the road is in some way

directly, rather than incidentallyl part of the nining operation.

fnstead, the rule focuses curiously on whether the public use is

more than incidentalr ln whicb case the road ls exempt. lbe

rule doeE not bear a logieal nexus to the Seeretaryts goal in

pronulgat ing i t ,  or  to the Secretaryts oern stated understanding

of  what the lar  requires.  I t  nust  be renanded.
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