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Rona ld  W.  Dan ie ls ' ,
Coord ina to r  o f  M iner -aLs  Research

Pat te rn  o f  V io la t ions  a t  Beaver  Creek  Coa l  Company ts  Gordon

Th is  memo cons t i tu tes  my  f ind lng  on  the  po ten t ia l  pa t te rn
o f  v io la t ions  a t  the  Gordon  Creek  No.  2  M ine .  I  seek  your
eoncur rence  w i th  my  f ind ing  o f  t ' no  pa t te rnn  to  conc lude  th is  case .

I  w i l l  f i r s t  p rov ide  you  w i th  a  b r ie f  h i s to ry  o f  the  even ts
Iead ing  up  to  my  dec is ion  and  recommendat ion .  The  D iv is ion  began
work  on  th is  suspec ted  pa t te rn  in  Ju ly ,  1984  w i th  a  memo f rom
Bar ton  Ka le  to  Joe  He l f r ieh .  0n  0c tober  17 ,  L985  and  on  November  29 ,
1984 ,  I  wro te  a  d ra f t  memo to  Ms .  Barbara  Rober ts  th rough  you  wh ich
asked  fo r  gu idance  in  mak ing  the  de te rmina t ion  tha t  the  pa t te rn
invo lved  w i l l f u l  i n ten t  o r  an  unv{a r ran ted  fa i lu re  to  comp ly .

Ms .  Rober ts  asked  me to  ho ld  an  in fo rma l ,  fac t - f i nd ing
con fe rence  w i th  the  opera to r  so  tha t  more  spec i f i c  fac ts  cou ld  be
presen ted  on  the  v io la t ions .  I  ag reed ,  and  d id  so .

0n  May  7  ,  1985 ,  I  he ld  an  in fo rma l  con fe rence  w i th  Beaver
Creek  represen ta t i ves ,  J im Her ico f f ,  Dan  Guy ,  M ike  Watson ,  and
Pete  Ha I le r .  The  D iv is ion  was  represen ted  a t  th i s  con fe rence  by
Joe  He l f r i ch ,  Bar ton  Ka Ie ,  and  Barbara  Rober ts .

Due  to  the  s ta tu te  o f  l im i ta t ions  on  NOVrs  N83-6 -8 -2
(1  o f  2 )  wh ich  was  f ina l i zed  on  December  19 ,  1983 ,  the  d iscuss ion
cen te red  on  NOV's  N84-5 - t -L ,  N84-6 -7 -L ,  N84-6 -6 -5  (2  o f  5 ) r  and
N84-6-5 -1 .  A ]1  o f  these  v io la t ions  occur red  a t  the  Gordon  Creek
No.  2  M ine  w i th in  a  twe lve -month  per iod  and  were  re la ted  to
hydro log ic  concerns .

on equol opportunity employer



Page  2
Memcr ' andum D ianne  R .  N ie l - son ,  D i rec t c r
Augus t  5 ,  l 9B5  (Rev i seo  December  4 ,  19e5 )

N0V  N84 -6  -3 -L  i nvo l vec i  a  company  emp loyee  d rec ig i ng  n ra te r i a l
anc  cepos iTTEg-TT  on -T t ' r e  bank  o f  t he  pond .  The  company  managemen t
a t t r i bu ted  t l ^ re  emp loyee  I  s  ac t i ons  t o  t i ' r e  l ack  o f  a  spec i f  i ca1 l y
oes igned  t r a i n i ng  p roE ram i n  how  to  dea l  w j . t h  p rob lems  re l a teC  to
env i r onmen ta l  p ro tec t i on .  Managemen t  a l so  i nd i ca ted  t ha t  an
emp loyee  t r a i n i ng  p rog ram i s  now  i n  p l ace  t o  acJd ress  t h i s  p rob lem.

N0V  N84 -6 -7 - I  i nvo l ved  a  v i o l a t i on  i n  wh i ch  t he  wa te r  f i l l -
up  a rea  was  o r r l - y  pa r t i a l l y  i n  comp l i ance  w i t h  a  p rev ious l y -app roved
rev i s i on .  l t a t e r  f i l l  up  t r ucks  we re  s t i l i -  en te r i ng  t he  pe renn ia l
s t r ea rn  wh i l e  t ak i ng  on  wa te r .

S i ze  o f  t he  t r ucks  was  an  i s sue  p resen ted  by  t he  company  i n
tha t  a  whee l .  f i ve  f ee t  i n  0 i . ame te r  was  d i f f i cuL t  t o  maneuve r  i n  t he
cLose  qua r te r s  o f '  t h i s  f i l l - up  a rea .  The  company  a l so  po in tec l  ou t
t ha t  a  d i f f e rencc  o f  op in i on  ex i s t ed  be twee r r  i nspec to r s  P ru i t t  and
Ka le  on  whe the r  t o  be rm  o r  no t  i n  t he  f i l l - up  a rea .  Howeve r ,  t h i s
was  reso . l - veo  p r i o r  t o  N0V  i ssuance .

I n  adc i i t i on ,  t he  D i v i s i on ' s  i nspec to r  i n  t h i s  case  no t i cec i
t ha t  t he  be rn i  i n t enc lec j  t o  b ro l s t e r  t he  wa te r  I eve l  i n  t h i s  a rea  had
no t  been  con rp le tecJ  and  t ha t  t he  f i l l  ma te r i a l s  used  t o  bo l s te r  t he
dam cons i s ted  o f  bou l - ce rs  anc i  f i ne  so i I ,  end  oumpe0  on  t he  dan  bu t
no t  compac ted .

Aga in ,  t he  ope ra to r  a l l eEed  t ha t  an  emp loyee  ac ted
inaepenc ten t l y  t o  so l ve  an  ope ra t i ona l  p rob lem,  t hus  caus ing  a
comp l i ance  p rob lem.  The  ope ra to r  aga in  s ta ted  t ha t  t he  t r a i n i ng
p rog rah  was  i ns t i t u t eo  t o  avo id  t hese  p rob len rs .

NB4-6 -6 -5  (2  o f  5 )  was  i s sued  f o r  sho r t  c i r cu i t i ng  o f  a
sec j imen t@epo r ta l a rea .Rocks inc Iude r jw i t h i n the
cons t ruc t i on  ma te r i a l s  f o r  t he  pond  a l l eged l y  caused  a  l eak  t o  occu r
ano  wa te r  t o  o r t r i n  i n  a  l vay  wh l ch  i t  was  no t  des igned ,  t h roug t r  t he
bo t t om o f  t he  ponc . t .  The  company  ma in ta i neo  t ha t  t he  l eak  was  no t
causea  oy  hav ing  cons t ruc tec j  t he  pond  w i t n  f r ozen  so i l  as  p rev ious l y
suspec ted  by  t he  D i v i s i on .  t he  t r oub le  spo t  was  excava ted  and  t he
a rea  was  recompac ted  be fo re  t he  N0V  was  i s sued .

NOV NB4-5 -5 -1  was  i s sued  by  i nspec to r  f o r  exceed ing  N IPDES
e f f l - ue r r t  sTa? iEEros -To r  F i a r ch  L984 .  The  d i scha rge  was  occu r r i ng  f r om
the  sed imen t  pond  a t  t f r e  No .  2  M ine  an rJ  was  caused  by  t he  pond  be ing
ove r fu l l  due  t o  snow  l r av i ng  t l een  dumped  i n to  t he  pono .  P r i o r  t o  t he
i ssu ing  t he  v i o l a t i on ,  t he  ope ra to r  i nqu i r ed  o f  t he  D i v i s i on  on
cJecan t i ng  measu res  s i nce  t f r e  ponc l  was  nea r  f u l 1 ,  bu t  t ook  no
appa ren t  ac t i on  un t i l  t he  l . l 0V  was  i s sued .

Ru le  l J t " i c  843 . r1  p rov ides  t ha t  when  t h ree  o r  mo re
rnspec t i ons  o f  a  n r i ne  resu l t  i n  v i oLa t i ons  o f  t he  same  o r  r e l a ted
requ i remen ts  o f  t he  Ac t  w l t h i n  twe l ve  consecu t i ve  n ron ths ,  t h i s  w i l l
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be  cons ide red  t o  be  a  pa t t e rn ,  i f  such  v i o l a t i ons  a re  caused  by  an
unwar ran teo  f a i l u re  t o  con ip l y  o r  w i l l f u i  i n t en t  on  t l r e  pa r t  o f  t he
ope la  t o r  .

I t J i l l f  u I  i n t en t ,  o r  t he  ope ra to r  i n t end ing  t he  resu l " t  o f
suc r r  v i o l a t i on  l i s t ed  above  canno t  be  shown  to  be  i nvo l veo  i n  t hese
v io l a t i ons .  S ince  t he  w i l l - f uL  ca tego ry  obv iousLy  does  no t  app l y  i n
any  o f  t l - r e  l r , [ , rV f s  i n  t h r s  case ,  t h ree  o r  mo re  o f  t he  f i 0V ts  wou l c  need
to  be  t he  resu l t  o f  an  unwar ran tec j  f a i l u re  t o  comp ly  on  t he  pa r t  o f
t he  ope ra to r .  Unwar ran teo  f a i l u re  t o  con rp l y  means  t ha t  t he  ope ra to r
f  a i l ed  t o  p reven t  t he  occu r rence  o f  t he  v  j . o l - a t i on  (  s  )  due  t o
r r i nd i f  f  e re r r ce ,  l ack  o f  o i l i gence ,  o r  Lack  o f  r easonab le  ca re . t r  The
fo l l ov r i ng  ana l - ys i s  exam ines  whe the r  an  unwar ran ted  f a i l u re  t c  comp ly
i s  app l i cab le  i n  any  o f  t i r ese  v i o l a t i ons .

Ana l ys i s

N0V  NB4-5 -7 - I  i nvo l ved  an  un t ra i ned  emp loyee  t ak i ng  ac t i on
to  reso l ve  En  ope raTTEna . i -  p rob lem an i  t he reby  caused  a  comp l i ance
p rob lem.  The  u t i l i za t i on  o f  a  p rag rna t i c  so l - u t i on  t o  t h i s
ope ra t i ona l  p rob lem by  an  env i r onmen ta l l y  un t ra i neo  emp loyee
comb ined  w i t h  t he  company rs  p romp t  imp lemen ta t i on  o f  an  emp loyee
t ra i n i ng  p rog r& r r r  shows  t ha t  an  unwar ran ted  f a i l u re  t o  cc rnp l y  i s  no t
app l i cab le  i n  t h i s  case .

N0V  NB4-6 -7 -1  i nvoJ -ved  t he  ope ra to r  r epa i r i ng  one  pa r t  o f
t t r e  v j -o l -aE ion l -p -5TE oT  the  wa te r  f i l l - up  a rea  and  pa r t  o f  t he  oam
bo . l - s t e r i ng  t he  dam f  o r  t he  same  a rea ,  bu t  aga in ,  t he  ope ra to r r s
env i t ' on rnen ta l - 1y  un t ra i nec j  wo rke r  on  t he  g round  hac l  t r i ed  t o  so l ve  an
ope ra t i ona l  p rob lem.  The  ope ra to r  showed  an  i n ten t  t o  comp ly  by
pe r fo rm ing  pa r t i a l  comp l i ance  v ro r k  p r i o r  t o  N0V  i ssuance  anC  a l sc
lmp lemen ted  an  emp loyee  t r a i n i ng  p rog ram i n  env i r onmen ta l  comp l i ance
a l t e r  N0V  i ssuance .  S ince  e f f o r t s  t o  comp ly  r r ye re  maoe  p r i o r  t o  N0V
issuance ,  t he  ope ra to r r s  r ep resen ta t i ve  on  s i t e  aga in  ac ted
p ragma t i caJ -1y  t o  so l ve  an  ope ra t i ona l  p rob len ' ,  and  an  env i r onmen ta l
auJa reness  p rog ram was  imp lemen teo  a f t e r  i s suance ,  an  unwar ran ted
fa i l u re  t o  con rp l y  i s  no t  app f i cab le  i n  t h i s  case .

NB4-6 -5 -5  (Z  o f  5 )  was  i s sued  due  t o  a  l eak  i n  t he
con lpany ' s@c i rWaSa I j - egedby the inspec to r t ohave
been  causeo  L t y  cons t ruc t i ng  t he  pond  w i t h  f r ozen  so iL .  The  conpany
ma in ta i ns  t ha t  i t  hac j  done  a l l  t h i ngs  poss ib l e  t o  cons t ruc t  t he  pond
in  acco rdance  w i t h  t he  app roved  p l a r r s  anc j  t ha t  t he  pond  was
ce r t j . f i e c j  by  t he  reg i s te red  p ro fess iona l  eng inee r  a f t e r
cons t ruc t i on .  An  unwar ran ted  f a i l u re  t o  comp ly  dces  no t  app l y  i n
t h i s  case  s i nce  t he  company  cons t ruc ted  t he  pond  acco rd ing  t o  p l an ,
ye t  i t  s t i l l  l eaked .

N0V N84-6-5 -1  was  i ssued  fo r  exceed ing  NPDES e f fLuen t
s tanoaros . - -ThE-  op-e IaEor ,  wh i le  a rvare  t l ra t  a  p robJ-e rn  ex is tec j  d id  no t
ac t  to  dea l  w i th  the  v io la t ion  un t . i I  the  N0V was  i ssued .  An
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unwar ran ted  f a i l u re  t o  ccmp ly  may  be  app l i cab i - e  i n  t h i s  case  s i nce  a
l - eve l  o f  cogn i zance  o f  t he  p rob lem was  p resen t ,  t he  ope ra to r  knew
tha t  t he  pono  was  f u l l  ano  po ten t i a l l y  ove r f l ow inE  bu t  t ook  no
r r r€dsu res  t o  oea l  w i t h  t he  p rob lem un t i l  t he  N0V  11 |as  i s sueC .  I
be l i eve  t , f r a t  t l r e  ope ra to r  f a i l ed  t o  exe rc j . se  reasonab le  ca re  i n  t h i s
i ns tance .

Recommenda t i on

I t  i s  r ecommenoec i  t ha t  t he  ope ra to r ,  Beave r  C reek  Coa I
Company  be  f ounc i  t o  have  rece i vec t  t he  requ i s i t e  number  o f  N0Vrs  o r
CO 's  t o  cons t i t u t e  a  demons t ra ted  pa t t e rn  oF  v i o l a t i ons  bu t  t ha t
on l y  one  o f  t he  NOV 's  ano  CC 's  so  c i t ec i  (NB4 -6 -5 - I )  be  f ound  t o  have
been  caused  by  an  unwar ran ted  f a i l u re  t o  comp ly  on  h i s  pa r t .
Fu r t he r ,  i t  i s  r ecomf i r endeo  t ha t  an  o rde r  t o  show  cause  no t  be  i s sued
by  t he  t soa rd  s i nce  no  pa t t e rn  as  oe f i neo  by  t he  U tah  Ac t  o r
Regu la t i on  ex i s t s .

I  am  i nc l uo ing  a  copy  o f  t he  d ra f t  ' r r ev i sed  p r ccedu re  t o
de te rm ine  i f  a  pa t t e rn  o f  v i o l a t i on  ex i s t s ' r  f o r  you r  r e fe rence .  I
seek  d  f i ' r € rT ro  f r om you  on  e i t he r  concu r r i ng  w i t h  o r  r e j ec t i ng  my
oe te rm ina t i on .  l t ve  a re  now  a t  s t ep  f i ve  cn  t he  d ra f t  p rocedu re .

m jm
At tachmen t
0345V
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DALLIN W. JENSEN
Sol ic i ton  Gene.6 l

FRANKLYN B.MATHESON
Senion  Assrs t€n t  A t tonney  Genena l
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THE ATTORNEY GENERAL
STATE OF UTAH

DAVID L. WILKINSON
A T T O R N E Y  G E N E R A L

I { E I { O R A N D U M

DIANNE R.  NIELSEN, Di rector
D iv i s ion  o f  O i I ,  Gas  and  M in ing

RONALD I { .  DANIELS,  Coord inator  o f
M ine ra l s  Research

I
BARBARA W. ROBEffS
Assis tant  n t t {$r \ey Genera l

\
November  B ,  19Bb

Pat tern of  V io la t ions at  Beaver  Creek
CoaI  Companyrs Gordon Creek No.  2 Mine

WILLIA} I  T ,  E \ANS,  CHIEF
H u m a n  R e s o u n c e s  D t v t s  o n

DONALD S. COLItr{AN. I]HIEF
Dnys.ca ,  Resor rces  D,v is -on

STEPHEN G. SCHWENDIMAI\, CgIEF
Tax & Bus iness  Regu la t ion  D iv is ion

EARL F.  DORIUS,CHIEF
Govennmente l  A f fa ins  D iv is ion

PAUL M. \ I 'ARNER,CHIET
L i t ,ge t ion  D iv is ion

I  have  s tud ied  Ron  Dan ie l s r  memo da ted  Augus t  5  ,  1985 ,
on the above-c i ted mat ter  and suppor t  h is  determinat i -on that  no
pa t te rn  o f  v i -o la t i ons  ex i s t s  as  a  resu l t  o f  t hese  v io la t i ons .
Please note that  there is  an error  i -n  the last  sentence of  the
"Ana1vs i s " .  I  be l i eve  "g rea te r "  shou ld  be  "ope ra to r " .

I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  c o n t a c t  m e .

s , \LT t .AK l t  C- t - l 'Y .  t " fAn  u . l  I  1 .1
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