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September 30, 1997

CERTIFIED RETURN RECEIPT REQUESTED
No. P 074 976 880

Paige B. Beville, Manager
ARCO Coal Company

555 17th Street, Room 2170
Denver, Colorado 80202

Re:  Finalized Assessment for State Notice of Violation, (NOV) N97-47-1-1. Gordon Creek
#2. #7 and # ine, Mountain Coal Company. ACT/007/016, Folder No. 5, Carbon

County, Utah

Dear; Ms. Beville:

On September 17, 1997, a telephone Assessment Conference was held to review the
proposed assessment for state violation N97-47-1-1 (the NOV), Gordon Creek 2, 7, and 8 Mine,
Mountain Coal Company. Dan Guy and Paige Beville represented Mountain Coal Company,
Dave Darby, Joe Helfrich and Mary Ann Wright represented the Division.

The NOV was issued because the lower and middle cells of the sedimentation pond were
short circuiting. “After water leaves the middle pond either from overflow or short circuiting,
the total flow drops into a sink hole at the bottom of the lower pond where it follows the channel
alluvium (underground) for approximately 200 ft. before it resurfaces in the channel.”

Provisions of the Act, regulations or permit violated: R614 (645)-301-742-221.35

Remedial action required: “Plans will be submitted to the Division to reconstruct the
pond to ensure short circuiting does not occur. A) The embankments containing unconsolidated
coal fines will be removed, so that the uncompactable material is removed by over excavation.
Compactable material will be backfilled and compacted, the (then?) covered and compacted with
a sufficient layer of bentonite (??) stays on the slopes when it becomes wet. B) the sink hole will
be over excavated removing some of the larger boulders in the channel into the toe of the
embankment. The hole will be back filled with a compactable material. Bentonite will be used
to seal over the bottom and sides of the pond using the slope shaping designed and techniques as
stated above.”
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The date of mailing of the NOV: July 3, 1997, (inspection was June 11).
. Abatement terms: Submit designs by July 15, 1997. Complete construction by July 30, 1997.

Assessment Conference

The fact of the violation was not questioned, Mountain Coal Company (the Permittee)
requested an Assessment Conference only. Mountain Coal represented that the proposed
assessment may have been flawed since no good faith points were awarded. The Permittee
further suggested that they had discovered the problem 2 days prior to the Division, and had
wanted to ensure a collaborative solution (one involving the Division) was reached. Dan Guy
presented a verbal chronology of events surrounding the NOV from first discovery of the short-
circuiting on May 22 through completion of abatement activities in late July. The permittee also
stated that samples of the short circuited water (taken on May 22) met UPDES permit
requirements. Flow from the pond dried up in mid to late June. The Permittee indicated that
approval of designs and field remediation of the problem were achieved within two weeks of
Mountain Coal’s receipt of the NOV.

Dave Darby described the first issuance of the NOV on July 3, subsequent problems with
delivery that resulted in faxing a copy of the NOV to Mr. Guy July 15, modification of the NOV
(to change abatement dates) on July 22, and termination of the NOV August 19. He indicated
some of the delays attendant to issuance of the NOV resulted from his desire to discuss potential
abatement mechanisms with Division engineers. No water samples related to the NOV were
discussed by the Division.

Finalized Assessment

As a result of a review of all pertinent data and facts, including those presented in the
Assessment Conference, the following shall constitute the finalized assessment.

In assessing the EVENT VIOLATION POINTS, the proposed assessment found that
water pollution was the event that the violated standard was designed to prevent, further found
that water pollution had occurred, and awarded the maximum probability of occurrence points
(20). The regulation cited in the violation, R645-301-742.221.35 reads “Sedimentation Ponds
will...minimize to the extent possible short circuiting.” While the fact that short circuiting
occurred is not disputed, the permittee stated in the assessment conference that water samples
collected on May 22 (the day short circuiting was discovered) met UPDES discharge parameters,
and the Division provided no evidence to the contrary. The inspector’s statement indicated that
“at the time of the inspection the water leaving the site appeared clear.” Therefore, the fact that
water pollution resulted from the short circuiting was not established by the Division. On this
basis, the PROBABILITY OF OCCURRENCE points are reduced to 15.
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In considering the Permittee’s contention that achievement of rapid compliance after the
NOV was served (approximately 2 weeks) deserved an assessment of GOOD FAITH points, the
Assessment Officer has also considered the time involved from the first discovery of the problem
by the Permittee to the abatement of the NOV (approximately 2 months), and declines to award
GOOD FAITH points.

The assessment of NOV N97-46-5-1 is finalized as follows:

TOTAL HISTORY POINTS 1
TOTAL SERIOUSNESS POINTS 20
TOTAL NEGLIGENCE POINTS 8
TOTAL GOOD FAITH POINTS 0 ‘
TOTAL ASSESSED POINTS 29
TOTAL ASSESSED FINE: $380.00

Within fifteen (15) days of your receipt of this letter, you or your agent may make a
written appeal to the Board of Qil, Gas and Mining. To do so, you must escrow the assessed
civil penalties with the Division within a maximum of thirty (30) days of receipt of this letter, but
in all cases prior to the Board Hearing. Failure to comply with this requirement will result in a
waiver of your right of further recourse.

If no timely appeal is made, this assessed civil penalty must be tendered within thirty (30)
days of your receipt of this letter. Please remit payment to the Division of Qil, Gas and Mining,
mail ¢/o Vicki Bailey at the address listed above.

Sincerely,

Sz £ Bre D)

Lowell P. Braxton
Assessment Conference Officer

vb
cc: D. Guy, BlackHawk Engineering

M. Wright
PAGROUPS\MINES\WP\GC278AC.
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