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United States Department of the Interior
OFFICE OF SURFACE MINING

Reclamation and Enforcement
WASHINGTON, D.C. 29240

Dr.  Dianne R.  Nie lson
Director, Division of

and Mining
Department of Natural
355 West North TemPIe
: rr iad Center, Suite
SaIt Lake City, Utah

Dear Dr.

This isLiat 'response to your JuIy 10, 1990' reguest for informal
review of the i,lbuquerque Field Office Director's determination
that your agency nJs not taken appropriate action with respect to

ten-diy notice number X9O-02-116-1. The ten-day notice al leges
that S-otaier Creek CoaI Company (perrnit number ACT/007/0L8)
failed to document accurate daily blasting logs for each surface
blast, Direction and distanee to the nearest dwell ing were not
completed on daily blasting records for any blasting records
reviewed.

In your request for review, you explain that at the time of the

insfection which resulted in the ten-day notice, yoYr agency
issired a notice of violation to the operator for failure to have
a valid cert i f icate of blaster cert i f icaLion during blasting
activities. You contend that since accountability for
recordkeeping is one of the reasons for blaster cert i f ication,
the recorafeeping violation can be attributed to this lack of

cert i f ication. iherefore, you contend that the notice of
violation issued by your agency appropriately encompasses the
violation al leged in the ten-day notice.

Since the record does not indicate any disagreement that the
-perator failed to document all blasting information required
under the Utah program, the issue before me is whether this
failure constitirte! a separate violation of the Utah blasting
regulations in addition to the violation cited by your agency
coicerning the lack of blaster certification. While your agency
correctly cited I]MC 8L6.61- as the basis for the cert i f ication
violatioir, this section contains only general requirernents
pertaining to other aspects of blasting. Absent any language to

Lhe contrary, a specific regulatory requirement, takes precedence

over any general irovision. 
- 

fhe al leged violation in this case

is govein6a uy splcif ic language under IIMc 817.68(d) which
reqtiires the opeiator to retain a record for each blast of the
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direction and distance, in feet, to the nearest dwelring, school,
church, or conmercial or institutional building either not
located in the permit area or not owned or reaied by the
permittee. This information is essential to determine the amount
of explosives which are allowed to be detonated under the Utah
program.

Based on the foregoing, r f ind that the vioration arleged in the
ten-day notice cannot be subsumed under the notice of viotation
issued by your agency for lack of blaster cert i f ication and,
therefore, i t  should have been cited as a separate and addii ionat
violation of the utah blasting regulations. Accordingly, r am
affirrning the determination of the Arbuquerque Fiera oriice
Director and hereby order a Federal inspection.

Sincere ly ,

Deputy Director
Operations and Technical

Soldier Creek Coal Company
P .O .  Box  I
P r i ce ,  U tah  8450L

Robert H. Hagen
Director, Albuquerque Field Off ice

Car l  C.  Close
Assistant Director, Eastern Field Operations

Raymond Lowrie
Assistant Director, Western Field Operations

Services
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CERTIFIED FETURN RECEIPT REQUESTED
No. P 075 063 345

Mr. Robert H. Hagen, Dlrector
Albuquerque Fleld Ofllce
Otlice of Surface Minino
Reclamation and Enfo-rcement

Suite 310, Silver Square
625 Sllver Avsnus, S.W.
Albuquerque, New Mexlco 87102

Dear,$fm,*
Re: TDN X9Q-02-t t Q-,t, =SotOier Crs y, ACT100J/018. Folder #5,

Carbon County, Utah

Pursuant lo provlslons enumerated In Sectlon (3Xb) ol OSM Dlrectlve fNE 35, the
Division disagrees wlth the findfnge made by OSM'a Albuquerque Fleld Offlce (AFO)
that the Divielon'e responae to parl 1 of the abovc-referenbed TDN ls Inappropilate,-
arbitrary and caprlclous. The Dfvfslon hereby requests e tlmely lnformaf revlew and
appealof OSM's June 20, 1990 flndlng In this matter. As per our conversation upon
recelpt of lhe AFO response, I have delayed wrltlng thls ailpeal pendlng the retuin lrom
vacalion of one of my stalf members.

Number 1 of 1 reeds: 'Failure to record accurate blastlng logs for each surface
blast. Dlrecllons and dlstance to nearest dwelllng waB not compl-eted on daily rscords
for any blasting records, and locatlon of each blast wae not aocureldy dooumented on
any btastfng re-corde revlewed."

At the tlme of the overslght lnspectlon that resulted In the TDN In questlon, the
Dlvlslon lssued NOV N90-27:6-l lo Soldier Greek Goaf Company for "fillure to have a
valld cefllflcate of blaster certiflcatlon durlng blasting actlvlties', (eopy encfosed).
Regulatlons cited as vlolaled In the NOV ar-e UMC 917.61 (CX1X2X3X4), "old 

'
regulations'end "new regulatlons" R614-391-624.100lhrough Rbl4-301-524.140.
Whlle there are differences In speciflc language between thC old and new regulatlons,
the Inlent of both eets fs clear: eurface coal mlne bfasting operations must b6
conducted by a certified pereon. Cognlzance ol the blasllngj regulatlons and
eccountability for the attendant paperwork is a reason lor certlflcatlon, and both the old
and new regufations require adherence to "eite-speclflc performance standards'. The
Dlvlslon's posltion ls that a vlolatlon ol the blastlrig regulatlons exlsted, due lo faek of
certlflcallon, and that dally blastlng recordg slgned by an uncertlfied blaster are a

tr fqurr oo9orhrnlry lmprotat



DIV OIL  GRS& MINING TEL:  801-359-5940 Jr r I  10 ,90  15 :15  No.007  P .03

Page 2
M1 Ro_bqr! H. Hagen
July ,|0, 1990

, ' a

vlofatlon of the program. On this basls, I feel that the language used In the slate
vlolatlon ls more encompasslng than that used In the leddralTDN. Thls concept was
explalned to the federal-lnspeclor at the tlme the Btate vlolatlon was lgsued, an'd when
the federal Inspector revleWed the state's rosponse to the TDN.

The eubject of dlscusslon ls not the er{stence of a vlolation, rather how many
paperwork fdcets musl be addressed In order to document the vlofatlon to the
eatisfaction of the AFO, I befieve there ls no arbitrary or cepricious action on lhe oarl of
the Dlvlsion, qnd that by wrlllng an encompaselng NOV the'Dlvlslon demonstrated wlsa
uee of dlecretlon.

My appeal thon le for recognition that by issulng the above-referenced NOV, the
Divieion lollowed the requlrements of its program, and in eo dolng rendered the alleged
federalvlolatlon (lhe TDN) redundant, On thls baeie, TDN X90-02-116-l should be-
vacated.

Best regards,
\ r .

1fur*-^-
Dtarfie R. Nlelson
Dlrector

vb
Encfosures
cc: T. Paluso, Soldier Creek Coal Co.

L. Braxton
D. Haddock
J. Helfrlch
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