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United States Department of the Interior 100
Trom
OFFICE OF SURFACE MINING R0

Reclamadon and Enforcement 0-'~-I-A==é3 JG«-LJ.,
Suite 1200
505 Marquette Avenue N,W,
Albuqucrque, New Mexico 87102

May 9, 1994

Mr. James W. Carter, Director
Division of 0il, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203

Dear Mr. Carter:
Re: Utah’s Highwall Amendment, SPAT UT-025-FOR

I am responding to your request for an extension of the April 30, 1994,
deadline for submission of an amendment in response to the Office of

Surface Mining Reclamation and Enforcement’s (OSM) March 31, 1994, letter
to you.

I agree that because a meeting between our respective agencies is scheduled
for May 12, 1994, to discuss OSM‘s concerns regarding this amendment, it is
appropriate that the deadline be extended. Consequently, I am hereby
extending the deadline by an additional 30 days.

Mr. Ron Daniels previously indicated that rather than stating what Utah’s
concerns with OSM‘s issue letter are, a revised amendment would be sent to
OSM prior to the meeting. Because I have not yet received the revised
amendment through the mail, would you please telefax a copy of it to me so
I can prepare for the meeting on Thursday.

I look forward to our discussions regarding the Utah program. Please call
me if I can be of further assistance.

Thomas E. Ehmett, Acting Director
Albuquergque Field Office
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into waters of the United States {or the
primary purpose of waste disposal but
with the effect of fill.

EPA further noted that the Clean
Water Act (CWA) requires that all point
source discharges of pollutants into
waters of the United States comply with

water quality standards and technology- -

based requirements implemented
through an EPA or State issued National
Pollutant Discharge Elimination System
(NPDES) permit. These standards shall
be such as to protect the public health
or welfare, enhance the quality of water,
and serve the purposes of the CWA. In
addition, a permit for dredge and fill
may be required under section 404 of
CWA. o

The Director acknowledges EPA's
statements.

EPA concurred with the proposed
amendment and found that Utah's
proposed rule revisions demonstrate the
legal authority, administrative
capability, and technical conformity
with NPDES regulations necessary to
maintain water quality standards
promulgated under the CWA, as
amended (33 U.S.C. 1251 et seq.).

V. Director's Decision -

Based on the above findings, the
Director approves, with certain
exceptions and additional requirements,

-the proposed amendment that Utah
submitted on April 10, 1992, and
- revised on September 30, 1992.

As discussed in finding No. 3(C)(1),
the Director does not approve proposed
Utah Admin. R. 645-301-553.650 and
requires Utah to revise it to require that,
'ﬁnor to obtaining Utah's approval for

ighwalls to be retained, the operator
must establish and Utah must find in

writing that any proposed highwall will _

comply with the AQC criteria at Utah
Admin. R 645-301-553.651.through °
655 and the stability requirement at
Utah Admin, R. 645-301-553.523.

As discussed in finding No. 3(C)(2),
the Director does not approve proposed -
Utah Admin_ R 645-301-553.651 and
requires-Utah to revise i€ to restrict the -
height or retained highwalls to the .
height of cliffs and cliff-like ‘ S
escarpments that were replaced or
disturbed by the mining operations.

As discussed in finding No. 3(C)(3), .
the Director (1) does not approve Utah’s

proposal to not apply proposed Utah

", .Admin. R. 645-301-533.652 until it is .

. put into effect in the Utah program; and
. {2) requires Utah to revise proposed
Utah Admin. R. 645-301-553.652 to’

state that it has an applicability date of -

- fully promulgated in identical form to

As discussed in finding No. 3(D), the
Director approves Utah Admin. R. 645—
301-553.500 and .523 and requires Utah
to (1) eliminate the inconsistency
between the title “*previously mined
areas™ at Utah Admin. R. 645-301—
553.500 and the content of subsection
Utah Admin. R. 645-301-553.523,
which addresses not only highwall
remnants in areas that were previously
mined, but also highway remnants and
retained highwalls in connection with
continuou %y mined areas and the AOC
alternative, and to otherwise amend
their program-to clarify that the stability
criteria of proposed Utah Admin. R.
645-301-553.523 apply to the AOC
alternative at Utah Admin. R. 645-301—
$53.650, (2} revise Utah Admin. R. 645—
301-553.523 to specify that, in addition
to the public health and safety, a
highwall remnant or retained highwall
must not pose a hazard to the
environment, and (3) revise Utah
Admm R. 645-301-553.523 to delete

Fhrasa ‘not to exceed either the
of repase or such lesser slope as
is necessary to."

Except as noted, the Director approves
the rules with the provision that they be

the rules submitted to and reviewed by

OSM and the public.

The Federal regulations at 30 CFR
part 944, whxch codify decisions
concerning the Utah program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to-bring their programs
into conformity with the Federal -
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI Effect of Director” 's Decision

Under section 503 of SMCRA, 30
U.S5.C. 1253, a State may nof exercise
jurisdiction over surface coal mining

" and reclamation operations unlegs it has

a State program approved by the

.Secretary. Similarly, 30 CFR 73217
" requires a State to submit any alteration -

of an approved State program to OSM
for approval. The Federal regulation at.
30 CFR 732.17(g) provides thatno
change in the law or regulations that .
make up a State program shall take
effect for purposes of a State program
until approved by OSM asan E
amendment. . : :
This prohibits a State from makmg' ,
any unilateral change in its approved -
State program. Any change in a State .

prograni is not enforceable by the State.

- pro
- provisions do not constitute major

and other materials approved by OSM,
together with any consistent
implementing policies, directives, and
other materials, and will require that
Utah enforce only such provisions.

VII. Procedural Determinations

1. Executive Order 12291

_ On July 12, 1984, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3, 4,

. 7,and 8 of Executive Order 12291

(Reduction of Regulatory Burden) for
actions related to approval or
conditional approval of State regulatory
programs, actions, and program .
amendments. Therefore, preparation of
a regulatory tmpact analysis is not
necessary, and QMB regulatory review
is not required.

2. Executive Order 12278

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778

{Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)

- and (b} of that section. However, these

standards are not applicable to the.
actual language of State regulatory
programs and program amendments
since each program is drated and .
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) end

- the Federal regulations at §0 CFR

730.11, 732.15, and 732.17(h){10),
decisions on proposed State regulatory
programs and program amendments .
submitted by the States muist be based -
solely on a determination of whether the

-submittal is consistent with SMCRA and

its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 hava
been met. -

3. Natlonal Envzronmental Polxcy Act

No envimnmental impact s(atement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
‘provides that egency decisions on
State regul tory program -

Federal actions within the  meaning of
section 102(2)(C) of the National

.. Environmental Pobcy Act of 1969 (42 l
usc 4332(2)(0))

4. Paperworkﬂeducﬂou Act . :’:

- This.rule doés riot contain
information collection requirements that

. . RN

R

" December 13, 1982, and applies to any
highwall retained pursuant to the AGC
I - alternative,

require approval by OMB under the
. Paperwork Reductmn Act (s.aUSC
3507 et seq.).

e tt— s o
T PG -
e N P e e gl g -
.
- K

until approved by OSM. In oversight of
the Utah program, the Director will
recognize only the statutes, regulations,
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5. Regulatory Flexibility Act

j The Department of the Interior has

, determined that this rule will not have

a significant economic impact on'a

substantial number of small entities

under the Regulatory Flexibility Act (5

U.5.C. 601 et seq.). The State submittal

that is the subject of this rule is based

upon counterpart Federal regulations for
which an economic analysis was

1 prepared and certification made that
such regulations would not have a
sigaificant economic effect upon a

, substantial number of small entities.

) Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemeated by the State. In making the
determination as to whether this rile
‘would have a significant economic -

" impact, the Department relied upon the

645-100-200
645-301-553
645-301-553.100
] 645-301-553.130
1 645-301-553.510, .520, and .521 ........... P
645-301-553.523"
645-301-553.620
645--301-553.630 and .631
645-301-553.632 and 613
-615-501—553.552

ity RS A sk

645—301—553553 -

MI—SSJ 654

: 645-—301-55_3.655

3. Section 944.16 is amended by :
adding new paragraphs (a), (b) (c) and
(d) to mad as follows: )

5944.16 Requlmd program amendments
. -« L] * *
(a) By November 16, 1993' Utah shall
" submit a proposed amendment for -
. highwall retention and approXimate .
. original contour (AOC)at Utah Admm
* R 645-301-553.650 to-require that, .
‘to obtaining Utah’® sapproval for. -
walls tobe retained, the operator - .
must establish'and Utah-must find in: .
** writing that any proposed lughwall wﬂl :
comply with the approximate original -
- ‘contour criteria at Utdh Adniini: R 645—
301-553.651 thmugh'ﬁss and the -
" stability requirement at Utah Admin. R.
- 645-301-653.523.; '
®) By N‘ovember 16, 1993 Utah shall )
suhmlt a'proposed amendment for -
highwall retention and approximaté -
ariginal contour'at Utah Admin. R. 645__—-
301-553.651 restnctmg ‘the’ henght of
retainied highwalls to the height of cliffs
-or cliff-like escarpments that were

data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR 844

*  Intergovermnmental relations, Surface

mining, Underground mining.
Dated: September 10, 1993,

_ Raymond L. Lowtie,

Assistant Director, Westem Su ppari Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, of the Code of Federal
Regulations is amended as set forth
below.

PART 944—UTAH

. 1. The authority citation for part 944
continues to read as follows:

Aulhority: 30 U.5.C. 1201 et seq.

Definition of "Haghwall

Contermporancous Reclamation for Backfilling and Grading.

Backfilling and Grading of Disturbed Arcas.
Static Safety Factor.

Backfilling and Grading of Previously Mined Arcas.

Static Safety Factor and Alternative Stability Critcria.

lncomplete Elimination of Highwalls in Previously Mined Arcas.

Required Regulatory Authority Approval for Mountaintop Removal Operations.

AOQC Variance Criteria.

Replacement of a Pre-existing Cliff or Similar Natural Premining Foature With a Retained

Highwall. .

Modifications to Retamcd Highwalls Restormg Cliff-Type Hab(mts Roquired by Peemining

Flora and Fauna.-

Compa(tblhty of Retained nghwalls With- the Approvcd I"ustmmmg Land Usc and Visual

- Attributes of the Area.

: . Excmpuon me Obtaimng a' Vanance From Appmmmalc Onbmal Contour chuxremcnls

replaoed or dlsturbed by the mmmg
operations, -

(c) By November 16, 1993, Utah shall
submif a proposed amendment stating
that its requirement at.Utah Admin. R,
645-301<553.652 has an applicability

to any hlghwall retained puisuant to the
approximate ongmal contour

-altemative. -

(d) By November 16, 1993 ‘Utah shall ~
. submit a prop

amendment for Utah
. Admin, R..645-301-553.523 (1.

eliminating the. inconsistency between iy

thetitle “previously mined aréas™ at -

. Utah Admin, R. 645-301-553.500 and

the oontent of subsection Utah Admin.

* R. 645+301-553,523, and clarifying that -
- the stability criterij of proposed Utah

‘Admin. R. 645-301-553.523 applyto

- the AOC alternative at Utsh Admin. R.

. 645-301-553.650, (2); ispecifying that a
highwall remnant or retained highwall - -

*'must not pose a hazard to the °

environment, and {3) deleting the
phrase “not to exoeed either the angle

. {FR Doc. 9322676 Filed 9-16-93; 8:45 nml B
\ suune coot o '

date of Deceniber 13, 1982, and applies

2. Section 944.15 is amended by
adding new paragraph (w) to read as
follows:

§944.15 Approval of amendmaents to Stata
regula‘tory program.

(w} With lhe exceptions of (1) Utah
Admin. R. 645-301-553. 650, the
requirement for regulatory authority
approval of Utah's AOC alternative; (2)
Utah Admin. R. 645-301-553.651, the
height and length requirements of
retained highwalls; and (3} Utah Admin,
R. 645-301-553.652, replacement of a
pre-existing cliff or similar natural
premining feature with a retained
highwall and the date of applicability of
those rules, the following revisions to
the Utah AdminMrative Rules, as
submitted to OSM on April 30, 1992,
and revised on September 30, 1992, are
approved effective September 17, 1993.

of repose or such lesser slope as is
necessary to”, ‘

DEPARTMENT OF HEALTH AND
HUMAN SERVICES -

Health Care T nanclng Administrauon

42 CFR Parts 435 and 436
[MM-‘F] L
nm dssa—ama

AGENC HealthCa.reFmangmg R
Admimstmﬂqn (HCFA) HHS R
" AcToN: Final rule,. .; . DI

SUMMARY: Undétthe And fo Farmlles o
" 'wifh” Dependem Children (AFDC), -
program, certain States may elect to
limit the nitmber of mériths of benefits
pmvxded to fam:hes who are eligible by
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@ State of Utah

DEPARTMENT OF NATURAL RESOURCLES
DIVISION OF OIL, GAS AND MINING

Michael O. Leavitt SSS‘Wasl Norh Templa
Governor 3 Triad Canter, Suita 350
Ted Stewart Salt Lake City, Ulah B4180-1203
Exccutive Director 801-538-5340

James W. Carter 801-359-3940 (Fax)
Division Director | 801.538-5318 (TOD) November 12, 1983

Robert Hagen, Director

Office of Surface Mining
Reclamation and Enforcement

505 Marquette N.W., Suite 1200
Albuquerque, New Mexico 87102

Re: Revised Program Amendment on Highwall Retention, UT-10-FOR, In
-Besponse 10 58FR 48600 of September 17, 1993

Dear Mr. Hagen:

Utah has reviewed the approval notice which was published in regard.to the
. ‘program amendment cited above and submits the enclosed proposed rule language
in response to that notice. Please consider this letter and its enclosures as a
revised program amendment.

We believe that the additional program requirements set out in the
September 17, 1993 Federal Register notice are addressed in their entirety through
this letter and its enclosures. We are providing you with the requested, revised,
and clarified language to the appropriate sections of the Utah Administrative Code.
As in previous submissions for UT-10-FOR, the revised language which is provided
is not yet in final rule status, and upon your review and appraval the proposed rule
will be submitted for fi nal rulemaking within the Utah administrative rulemaking
system.

Thank you for your attention to this submission. If there is anything that [

- can do in the way of clarification or answering inquiries on the enclosed materials,
please let me know. 1 have included the schedule for rulemaking which has
previously been submitted with this amendment for your reference. The schedule
has been updated to reflect recent activity action on this amendment.

Very truly yours

ames W. Carter,
irector

Enclosure
ce: .R. Lowrie
P HIGHWALL RUL

OCL LP@ RwbD, PG L



Enclosure No. 1

State of Utah
Division of 0il, Gas and Mining
Revigsed Program Amendment Regarding Highwalls, UT~10-FOR
November 12, 1993

***Note: This submittal contains proposed rule changes. In
Enclosure No. 1, new language is denoted by underlining and deleted

language is denoted by [dinterlining].

R645-100-200. Definitions
"Highwall" means the face of exposed overburden and
[endfer] coal in an open cut of (&) surface coal
mining and reclamation activities or for entry to
underground mining activities.

R645-301- 553. Backfilling and Grading.
Backfilling and grading design criteria
' . must be described in the permit
_ application. [Fer—the purpeses—of
- ONDERGROUND-COAL—MININGANDRECIAMATION
. ACPIVIPIES—n] Nothing in R645-301-553
will prohibit the placement of material
in road and portal pad embankments
located on the downslope, so long as
the material used and the embankment
design comply with the applicable
requirements of R645-301-500 and R645~
301-700 and the material is moved and
placed in a controlled manner. For the
purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES rough
backfilling and grading will follow
coal removal by not more than 60 days
or 1500 linear feet. The Division may
grant additional time for rough
backfilling and grading if the
permittee can demonstrate, through a
detailed written analysis under R645-
301-542.200, that additional time is

necessary.
553.100 Disturbed (with] areas will be backfilled and graded
to:

$53.110 -Achieve the approximate original contour, except as
. provided in R645-301-553.600 through R645-301-553.642;

553.120 Eliminate all highwalls, spoil piles, and depressions,
except as provided in R645-301-552.100 (small
depressions); R645-301-553.620 (previously nined
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553.130

553.140
553.150

553.200

. $53.210

553.220

553.221

$53.222

highwalls); and in R645-301-553.650 (retention of
highwalls);

Achieve a postmining slope that does not exceed either
the angle of repose or such lesser slope as is
necessary to achieve a minimum long-term static safety
factor of 1.3 and prevents slides, except as provided
in R645-301-553.523;

Minimize erosion and water pollution both on and off
the site; and

Support the approved post mining land use.

Spoil and Waste. Spoil and waste materials will be
compacted: where advisable to ensure stability or to
prevent leaching [er] of toxic materials.

Spoil, except as provided in R645-301-537.200, for the
purposes of UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES, and except excess spoil disposed of in
accordance with R645-301.211, R645-301-212, R645-301-
412.300, R645-301-512.210, R645-301-512.220, R645-301-
$14.100,R645-301-528.310, R645-301-535.100 through
R645-301-535.130, R645-301~535.300 through R645-301-
$35.500, R645-301-536.300, R645-301-542.720, R645-301-
5$53.240, R645-301-745.100, R645-301-745.300, R645-301-
745-400, and will be returned to the mined out surface
(UNDERGROUND COAL MINING AND RECLAMATION ACTIVITIES).

Spoil may be placed on the area outside the mined-out -
surface area (UNDERGROUND COAL MINING AND RECLAMATION
ACTIVITIES) or mined-out area (SURFACE COAL MINING AND
RECLAMATION ACTIVITIES) in nonsteep slope areas to
restore the approximate original contour by blending
the spoil into the surrounding terrain if the
following requirements are met:

All vegetative and organic material will be removed
from the area;

The topsoil on the area will be removed, segregated,
stored, and redistributed in accordance with R645-301-
232.100 through R645-301-232.600, R645-301-234, R645-
301-242, and R645-301-243; and
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553.223

553.230

563.240

553.250

553.251

553.252

553.260

The spoil will be backfilled and graded on the area in
accordance with R645-301-537.200, R645-301-552 through
R645-301~553.230, R645-301-553.260 through R645-301-
553.420, R645-301-553.600, and R645-301-553.900.

Preparation of final graded surfaces will be conducted
in a manner that minimizes erosion and provides a
surface for replacement of topsoil that will minimize
slippage.

The final configuration of the fill (excess spoil)
will be suitable for the approved postmining land use.
Terraces may be constructed on the outslope of the
£fill if required for stability, control of erosion, to
conserve soil moisture, or to facilitate the approved
postmining land use. The grade of the outslope
between terrace benches will not be steeper than 2h:1lv
(50 percent).

Refuse Piles.

The final configuration for the refuse pile will be
suitable for the approved postmining land use.
Terraces may be constructed on the outslope of the
refuse pile if required for stability, control of
erosion, conservation of soil moisture, or
facilitation of the approved postmining land use. The
grade of the outslope between terrace benches will not
be steeper than 2h:1v (50 percent).

Following final grading of the refuse pile, the coal
mine waste will be covered with a minimum of four feet
of the best available, nontoxic and noncombustible
material, in a manner that does not impede drainage
from the underdrains. The Division may allow less
than four feet of cover material -based on physical and
chemical analyses which show that the requirements of
R645-301-244.200 and R645-301~353 through R645-301-357
are met.

Disposal of coal processing waste and underground
development waste in the mined-out surface area
(UNDERGROUND COAI: MINING AND RECLAMATION ACTIVITIES)
or mined-out area (SURFACE COAL MINING AND RECLAMATION
ACTIVITIES) will be in accordance with R645-301-210,
R645-301-512.230, R645-301-513.400, R645-301-514.200,
R645-301-515.200, R645-301-528.322, R645-301-528-320,
R645-301-536 through R645-301-536.200, R645-301-
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553.300

553.400

. 563.410

553.420

553.500

553.510

. _ 553.520

536.500, R645-301-536.900, R645-301-542.730, R645-301-~
5$53.250, and R645-301-746.100 through R645-301-
746.200, except that a long-term static safety factor
of 1.3 will be achieved.

Exposed coal seams, acid- and toxic-forming materials,
and combustible materials exposed, used, or produced
during mining will be adequately covered with nontoxic
and noncombustible materials, or treated, to control
the impact on surface and ground water in accordance
with R645-301-731.100 through R645-301-731.522 and
R645-301-731.800, to prevent sustained combustion, and
to minimize adverse effects on plant growth and the
approved postmining land use.

Cut-and-fill terraces may be allowed by the Division
where: '

Needed to conserve soil moisture, ensure stability,
and control erosion on final-graded slopes, if the
terraces are compatible with the approved postmining
land use; or

Specialized grading foundation conditions, or roads
are required for the approved postmining land use, in.
which case the final grading may include a terrace of
adequate width to ensure the safety, stability, and
erosion control necessary to implement the postmining
land-use plan.

Previously mined areas,_ Continuously
Mined Areas, and Areas Subiject to the

Approximate Original Contour
Requirements.

Remining operations on previously mined areas or

underground mining. operations conducted prior to
Auqust 3, 1977, and continued after that date that

contain a preexisting highwall will comply with the
requirements of R645-301~537.200, R645-301~552 through
R645-301~553.230, R645~301-553.260 through R645-301~
553.900, and R645-302-234, except as provided in R645-
301-553.500. .

The requirements of R645-301-553.110 and R645-301-
563.120, requiring {that] the elimination of
highwalls, will not apply to remining operations or
underground mining_operations conducted prior to
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553.521

553.522

553.523

553.524

553.600

553.610

August 3, 1977, and continued after that date where

the volume of all reasonably available spoil is
demonstrated in writing to the Division to be
insufficient to completely backfill the reaffected or
enlarged highwall. The highwall will be eliminated to
the maximum extent technically practical in accordance
with the following criteria:

All spoils generated by the remining operation ox

underground mining operation conducted before Auqust
3, 1977, and continued after that date and any other

reasonably available spoil will be used to backfill
the area. Reasonably available spoil in the immediate
vicinity of the remining operation or underground
mining operation conducted before Auqust 3, 1977, and
continued after that date will be included within the
permit area;

The backfill will be graded to a slope which is
compatible with the approved postmining land use and
which provides adequate drainage and long-term
stability;

In applying the approximate original contour criteria

of R645-~301-553.650, a[A]ny highwall remnant or
retained highwall will be stable and not pose a hazard
to the public health and safety or to the environment.
The operator will demonstrate, to the satisfaction of
the Division, that the highwall remnant or retained
highwall achieves a minimum_ long-term static safety
factor of 1.3 and prevents slides, or provide_ an

alternative criterion to establish that the highwall
remnant or retained highwall is stable and does not

pose a hazard to the public health and safety or to

the environment; and

'Spoil placed on the outslope during previous mining

operations will not be disturbed if such disturbances
will cause instability of the remaining spoil or
otherwise increase the hazard to the public health and
safety or to the environment.

Approximate Original Contour. Postmining slopes may .
vary from the approximate original contour only when:

Approval is obtained from the Division in accordance
with R645-302~270;
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553.620

553.630

553.631

Approximate Original Contour cannot be met and

approval is obtained from the Division for incomplete
elimination of highwalls in previously mined areas or
continuously mined areas in accordance with R645-301-
553.500; or

For the purposes of SURFACE COAL MINING AND
RECLAMATION ACTIVITIES([-—appreval—is—obtained—from—the

bivisieon—for—mountaintopremoval eoperations—in
accordance—with R645-302—220—-through-—R645-302—226<]

Approval is obtained from the Division for mountaintop

removal operations in accordance with R645-302-220
through R645-302-226.

[553w649mmFef-thewﬁafﬁeseSwef—SGRFﬁeE—eeAL—H%N%NG—ANB

RECLAMATION-ACTIVIRIES ]

553.(64%}632 The standards for thin overburden in R645-301-

553.700 are met[+],. or

553.[642]633 The standards for thick overburden in R645-301-

553.650

553.651

553.652

553.800 are met.

[Fef—the—pafpeses—ef—9N9saeﬁeuua—geaa—ﬂigxﬂe—ang
RECLAMARION-ACTIVITIES,—approval—is—obtained—from—the

Bivisien—fer-retention—efhighwalls—in-accordance—with
R645—303-553-300+—~and] Prior to obtaining approval for
the retention of a highwall the operator will

establish, and the Division will find in writing, that
the proposed highwall will achieve the stability
requirements of Ut. Admin. R645-301-553.523 and that
the proposed highwall will meet the approximate
original contour criteria of R645-553.651 through

R645-303-553.655 which include that:

The [M]retained[ﬂ] highwall is not [signifieantly}
greater in height [er—ZYength] than the [dimensiens—ef
existing] cliffs [and] and cliff-like escarpmentsg that
were replaced or disturbed by the mining operations;
[he—surroundingarear;)

[@hemrgs%éaa&—highwa&%_ig_s%mi%af?inwsgrﬁe%afa%
eeonposition—teo—the-preexisting-eliffs-—3In—the ‘

15 3 3 Lo teit] ] . 3
ateributes—efthe area;—and]
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553.653

553.654

The applicability of R645-301-553.651 through 553.655
is such that_the standards for approximate original
contour apply for any highwall created after December

13, .1982;

[ dual . 11 og " . »
geomorphic—processes—ef—the—arear]

The retained highwall will be modified if necessary to

restore cliff-type habitats required by the flora and

fauna existing prior to mining:

The retained highwall will be compatible with both the

553.655

approved postmining land use and the visual attributes
of the area; and

The (residual] retained highwall is compatible- w1th
the geomorphic processes of the area.




Enlosure No.2

Comparison_of Utah Rules to Federal Rules

UT-10-~FOR
Revised November 12, 1993

30 CFR Ch. VIT

701.5 "Highwall" means the
face of exposed overburden and
coal in an open cut of a
surface coal mining activity
or for entry to underground
nining activities.

817.102 Backfilling and
grading: General Requirements.

817.102(a) Disturbed areas
shall be backfilled and graded
to- -

817.102(a) (1) Achieve the
approximate original contour,

Utah Admin.R645-

R645-100-200. Definitions

"Highwall" means the face of
exposed overburden and coal in
an open cut of surface coal
mining and reclamation
activities or for entry to
underground mining activities.

R645-301~- 553. Backfilling and
Grading. Backfilling and
grading design criteria must
be described in the permit
application. Nothing in R645-
301-553 will prohibit the

‘placement of material in road

and portal pad embankments
located on the downslope, so
long as the material used and
the embankment design comply
with the applicable
requirements of R645-301~500
and R645-301-700 and the

material is moved and plaéed

in a controlled manner. For
the purposes of SURFACE COAL
MINING AND RECLAMATION
ACTIVITIES rough backfilling
and grading will follow coal
removal by not more than 60
days or 1500 linear feet. The
Division may grant additional
time for rough backfilling and
grading if the permittee can
demonstrate, through a
detailed written analysis
under R645-301-542.200, that
additional time is necessary.

553.100 Disturbed areas will
be backfilled and graded to:

553.110 Achieve the
approximate original contour,
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except as provided in
paragraph (k) of this section;

817.102(a) (2) -Eliminate all
highwalls, spoil piles, and
depressions, except as
provided in paragraph (h)
(small depressions) and in
paragraph (k) (3) (iii)
(previously mined highwalls)
of this section;

817.102(a) (3) Achieve a
postmining slope that does not
exceed either the angle of
repose or such lesser slope as
is necessary to achieve a
minimum long~term static
safety factor of 1.3 and to
prevent slides;

817.102(a) (4) Minimize
erosion and water pollution
both on and off the site; and

817.102(a) (5) Support the
approved postmining land use.

except as provided in R645-
301-553.600 through R645-301-
553.642;

553.120 Eliminate all
highwalls, spoil piles, and
depressions, except as
provided in R645-301-552.100
(small depressions); R645-301-
553.620 (previously mined
highwalls); and in R645-301-
553.650 (retention of
highwalls);

553.130 Achieve a postmining
slope that does not exceed
either the angle of repose or
such lesser slope as is
necessary to achieve a minimum
long-term static safety factor
of 1.3 and prevents slides,
except as provided in R645-
301-553.523;

553.140 Minimize erosion and
water pollution both on and
off the site; and

553,150 Support the approved
post mining land use.

(553.200 - 553.420, no change
except for a gramatical change
at 553.252 which reads as
follows)

553.252 Following final
grading of the refuse pile,
the coal mine waste will be
covered with a minimum of four
feet of the best available,
nontoxic and noncombustible
material, in a manner that
does not impede drainage from
the underdrains. The Division
may allow less than four feet
of cover material based on
physical and chemical analyses
which show that the
requirements of R645-301-
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817.106 Backfilling and
grading: Previously mined
areas.

817.106(a) Remining
operations on previously mined
areas that contain a
preexisting highwall shall
comply with the requirements
of §§ 817.102 through 817.107
" of this chapter, except as
provided in this section.

817.106(b) The requirements
of § 817.102(a) (1) and (2)
requiring the elimination of
highwalls shall not apply to
remining operations where the
volume of all reasonably
available spoil is .
demonstrated in writing to the
regulatory authority to be
insufficient to completely
backfill the reaffected or
enlarged highwall. The
highwall shall be eliminated
to the maximum extent
technically practical in
accordance with the following
criteria:

817.106(b) (1) All spoil
generateéd by the remining
operation and any other
reasonably available spoil
shall be used to backfill the

244.200 and R645-301-353
through R645-301-357 are met.

553.500 Previously Mined
Areas, Continuously Mined
Areas and Areas Subject to the
Approximate Original Contour
Requirements.

§53.510 Remining operations
on previously mined areas or
underground mining operations
conducted prior to August 3,
1977, and continued after that
date that contain a
preexisting highwall will
comply with the requirements
of R645-301-537.200, R645-301~
552 through R64%5-301-553.230,
R645-301-553.260 through R645-
301-553.900, and R645-302-234,
except as provided in R645-
301.-553.500. '

553.520 The requirements of
R645-301.110 and R645-301-
553.120, requiring the
elimination of highwalls, will
not apply to remining
operations or underground
mining operations conducted
prior to August 3, 1977, and
continued after that date
where the volume of all
reasonably available spoil is
demonstrated in writing to the
Division to be insufficient to
completely backfill the
reaffected or enlarged
highwall. The highwall will
be eliminated to the maximum
extent technically practical
in accordance with the
following criteria:

$53.521 All,.spoils generated
by the remining operation or
underground mining operation
conducted before August 3,
1977, and continued after that
date and any other reasonably
available spoil will be used
to backfill the area.
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area. Reasonably available
spoil in the immediate
vicinity of the remining
operation shall be included
within the permit area.

817.106(b) (2) The backfill
shall be graded to a slope
which is compatible with the
approved postmining land use
and which provides adequate
drainage and long-term
stability.

817.106(b) (3) Any highwall
remnant shall be stable and
not pose a hazard to the
public health and safety or to
the environment. The operator
shall demonstrate, to the
satisfaction of the regulatory
authority, that the highwall
remnant is stable.

817.106(b) (4) Spoil placed on
the outslope during previous
mining operations shall not be
disturbed if such disturbances
will cause instability of the
remaining spoil or otherwise
increase the hazard to the
public health and safety or to
the environment.

816.102(k) The postmining
slope may vary from the

Reasonably available spoil in
the immediate vicinity of the
remining operation or
underground mining operation
conducted before August 3,
1977, and continued after that
date will be included within
the permit area;

$53.522 The backfill will be
graded to a slope which is
compatible with the approved
postmining land use and which
provided adequate drainage and
long-term stability;

553.523 In applying the
Approximate Original Contour
criteria of R645-301-553.650,
any highwall remnant or
retained highwall will be
stable and not pose a hazard
to the public health and
safety or to the environment.
The operator will demonstrate,
to the satisfaction of the
Division, that the highwall
remnant or retained highwall
achieves a minimum long-term
static safety factor of 1.3
and prevent slides, or provide
an alternative criterion to
establish that the highwall
remnant or retained highwall
is stable and does not pose a
hazard to the public health
and safety; and

553.524 Spoil placed on the
outslope during previous
mining operations will not be
disturbed if such disturbances
will cause instability of the
remaining spoil or otherwise
increase the hazard to the
public health and safety or to
the environment. :

553.600 Approximate Original
Contour. Postmining slopes
may vary from the approximate
original contour only when:



approximate original contour
when-

816.102(k) (3) (ii) A variance
from approximate original
contour requirements in
accordance with § 785.16 of
this chapter; or

816.102(k) (3) (iii) Incomplete
elimination of highwalls in
previously mined areas in
accordance with § 816.106.

816.102(k) (3) Approval is
obtained from the regulatory
authority for-

816.102(k) (3) (i) Mountaintop
removal operations in
accordance with § 785.14 of
this chapter;

816.102(k) (1) The standards
for thin overburden in
§ 816.104 are met;

816.102(k) (2) The standards
for thick overburden in-
§ 816.105 are met; or

Comparison of Utah Rules to Federal Rules, UT-10~FOR
November 12, 1993
Page 6, Enclosure No.2

553.610 Approval is obtained
from the Division in
accordance with R645-302-270;

553.620 Approximate

original contour cannot be met
and approval is obtained from
the Division for incomplete
elimination of highwalls in
previously mined areas or
continuously mined areas ‘in
accordance with R645-301-
553.500; or

553.630 For the purposes of
SURFACE COAI, MINING AND
RECLAMATION ACTIVITIES:

553.631 Approval is obtained
from the Division for
mountaintop removal operations
in accordance with R645-302-

220 through R645-302-226.

563.632 The standards for
thin overburden in R645-301-
553.700 are met, or

553.633 The standards for
thick overburden in R645-301-
$53.800 are met.

553.650 Prior to obtaining
approval for the retention of
a highwall the operator will
establish, and the Division
will find in writing, that the
proposed highwall will achieve
the stability requirements of
Ut. Admin. R645-301-553.523
and that the proposed highwall
will meet the approximate
original contour criteria of
R645-553.651 through R645-303-
553.655% which include that:
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and non-Indian lands. General
bacxground informaiion on the Utah
pregram, including the Secretary’s
findings, the disposition of comnments,
and an explanation of the conditions of
approval, is in the January 21, 1981,
Federal Register (46 FR 5899). Actions
taken subsequent to approval of the
Utah program are codified at 30 CFR
944.15, 944.16, and 944.30.

Ii. Submission of Proposed Amendment

By letter dated April 30, 1992
{administrative record No. UT-758),
Utah submitted to OSM a proposed
amendment to the Utah program
pursuant to SMCRA, 30 U.S.C. 1201-
1328, and the Federal regulations at 30
CFR Chapter VII (the Federal
regulations). Utah submitted the
proposed amendment in response to a
January-9, 1991, letier that OSM sent to
Utah in accordance with 30 CFR
732.17(c) (administrative record No.
UT-607). The provisions of the Utah
Coal Mining Rules that Utah proposed
to amend are: Utah Administrative Rule
(Utah Admin. R.) 645-100-200,
definition of “highwall;" Utah Admin.
R. 645-301-553, 553.100 and 130, -
backfilling and grading; Utah Admin. R.
645-301-553.210 and 220, spoil and

$353.260, refuse piles; Utah Admin. R.

. waste; Utah Admin. R 645-301—

645-301-553.510, 520, and 521,
previously mined areas; and Utah
Admin. R 645-301-553.620 through -
655, approximate original contour

A !

OSM published & notice in the June:
2, 1992, Federal Registér (57 FR 23181),
announcing receipt of the amendment
and inviting public comment on its -
adequacy (administrative record No.
UT-767). The public comment period
closed July 2, 1992;

During iyts review of the amendment,

OSM identified concerns regarding Utah - -U

Admin. R 645-301-553.130, regrading
requirements and the static safety factor
for retained highwalls; Utah Admin, R.
wm-aou?il;zsa.sw. 520,and 521,
and grading of previously .
mined areas; Utah Admin. R. 645-301-

5§53.650, highwall retention aitéria; and

"Utah Admin. R. 645-301-553.651,
allowable height and length standards
for retsined highwalls. OSM notified
Utah of the concerns by letter dated

. September 10, 1992 (administrative .
record No, UT-779).. .

:g letter dated September 30, 1592,
Utah responded by submitting -

révised amendment (administrative

‘dmm expldnatory information and

record No. UT-788). Utah propased to
 revise Utah Admin. R 645-301-553.130

and $23, requirements for highwall and

highwall remnant stability and :

demonstrations by the operator of
stability and safsty; Utah Admin. R.
645-301-553.510, 520, and 521,
backfilling and grading of previously

- mined aress; and Utah Admin. R. 645-—

301-553.650 and 652, AOC highwall
retention criteria.

OSM announced receipt of the revised
amendment in the Decemberg, 1992,
Federal Register {57 FR 58171), and, in
the same notice, reopened and extended
the public comment period and
provided opportunity for a public
hearing on the adequacy of the
amendment considering the additional
materials submitted (administrative
record No. UT-807). The comment
period closed December 24, 1992.

II. Director's Findings

After a thorough review, pursuant to
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17, the Director
finds, with certain exceptions and -
additional requirements, that the
proposed amendment as submitted by

‘Utah on April 30, 1992, and as revised

by it on September 30, 1992, is not
inconsistent with SMCRA and the
Federal regulations.

1. Nonsubstantive Revisions to Utah’s
Regulations

Utah’s proposed revisions to the

- following previously-approved

regulations are nonsubstantive in nature
and cousist of minor editorial,
punctuation, and codification changes.
Corresponding Pederal provisions, if
any exist, are listed in parentheses:

Utah Admin, R, 645-100-200 (30 CFR 701.5).
definition of “highwall;"
Utah Admin. l)l]. 645-—30‘1-553.100 (30 CFR
- 816.102(a}). backfilling and grading of
disturbed areas; "¢ . e
Utah Admin. R. 645-301-553.130 (30 CFR
816.102(a)(3)). 1.3 static safety factor;
tah Admin. R. 645-301-553.620 (30 CFR
'816.102(k}3)(iii)), incomplete .
elimination of highwalls in previously
mined areas; . _
Utsh Admin. R 645-301-553.630 and .631
(30 CFR 816.102(k}(3) and (k}3Xi)),
required regulatory authority approval
for mountaintop remaval operations; .
Utah Admin. R, 645-301-551.632 and .633
(30.CFR 816.102(k}(1) and (2)), AOC
‘variance ciiteria; and c
Utah Admin, R. 645-301-553.655, exemption
-from obtainirig & variance from AOC
requirements, o
The proposed revisions ta these
previously-approved Utah regulations

.are nonsubstantive in nature, and the

Director finds that these proposed Utah
regulations are not inconsistent with
SMCRA and the Federal regulations.
The Director approves these proposed
rules.

Y

‘language origina

238601

2. Utch Admin. R. 645-301-553,
Placement of Material in Road and
Portal Pad Embankments Located o
the Downslope

Utah proposes to deleto the phrase
“[flor the purposes of underground coal
mining and reclamation activities” from
existing Utah Admin. R. 645-301-553,
which allows the placement of material
in road and portal pad embankments on
the downslape a5 long as (1) the
material used and the embankment
design comply with Utah Admin. R.
645-301-500 through 700 (Utah's
engineering, geology, and hydrology
performance standards), and (2) and the
material is moved and placed in a
controlled manner. The effect of this
proposed deletion is that this rule
would now atlow surface as well as
underground mining operations to place
material in road and portal pad
embankments located on the downslope
as long as the applicable Utah
engineering, geology, and hydrology
performance standards are met, and the
material is moved and placed ina
controlied manner.

There is no current Federal
counterpar{ provision to this State
provision. However, prior to a Federal
rulemaking action on May 24, 1983 (48
FR 23356), that togk effect on June 23,
1983, the Federal regulations did
contain a provision at former 30 CFR
826.12(a}(2) pertaining to operations on
steep slopes. Former 30 CFR
826.12(a)(2) was substantively similar to
proposed Utah Admin. R. 645-301-553
to the extent that it also allowed the
placement of material in road
embankments located on the

- downslope, as long as the material used
and embankment design complied with’

the requirements of 30 CFR 816.150
through 816.180 or 817.150 through
817.180, and the material was moved
and placed in a controlled manner.

. Former 30 CFR 826.12(a)(2).was
promulgated as part of the permanent
program regulations on March 13, 1979
(44 FR 14902, 15454) to respond to
comments received by OSM on the -
proposed permanent program . -
regulations, which were published on-
September 18, 1978 (43 FR 41662, -
41925). Spedifically, certain )
commenters were concerned the ©
lly proposed at 30 CFR
826.12{a), which prohibited the.
placement. of spoil, waste materials, or
debris'on the cg:,wnslope fn steep-slope
areas, would prohibit the construction
of access and haul roads into permit
areas because spoil could not be placed
on the downslope, and road fills could

not be constructed. Stating that it agreed

that haul roads are essential for access

i
hi
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to the mine area, OSM added the
language at former 30 CFR 826.12(a}(2)
to clarify that 30 CFR 826.12(a){1)
{originally proposed as 30 CFR
'826.12(a)) did not prohibit the
construction of access and haul roads
(44 FR 14902, 15290-15291, March 13,
1879).

OuMay 24, 1983 (48 FR 23356}, OSM
promulgated a final rule that, among
other things, moved the prohibitions of
former 30 CFR 826.12(a)(1) to 30 CFR
816.107{b) for surface mining activities
and to 30 CFR 817.107(b) for
underground mining activities. In the
same rulemaking action, OSM deleted
former 30 CFR 826.12(a)(2) from the
regulations. OSM provided its rationale
for deleting former 30 CFR 826.12(a){(2)
in the proposed rule published on June
21, 1982 (47 FR 26754). OSM reasoned
that the provision was-not necessary
and could be removed from the rules
because roads are structures, and the
prohibitions of former 30 CFR
826.12(a)(1) (current 30 CFR 816.107(b)
and 817.107(b)) concern only such
materials as spoil and debris (47 FR
26754, 26765, June 21, 1982). In other
words, the former 30 CFR B&G.lz(a)(z) :
was not n because the
prohibitions of former 30 CFR X

- 826.12(a)(1) (current 30 CFR 816.107(b)

and 817.107{b)) were fiever meant to
prohibit the construction of access and
haul roads.

The Director finds that Utah's
proposed revision to Utah Admin. R.
645-301-553 is not inconsistent with
the rationale OSM set forth in the above-
cited nilemaking regarding the deletion
of former 30 CFR 826.12(a}(2) (47 FR
26754, 26765, June 21, 1962). The ' '
Director interprets the State provision at
proposed Ul:g Admin. R. 645-301-553
in'a manner consistent with the. '
rationale set forth in this former -
rulemaking. That is, the Director
interprets the State provision as mevr:g

clari that nothing in the appro
Utah Stats prograr; 1GIudisg Uiah -
mr%n’z-m.zoo -

(counterpart provision to former 30 CFR

 '826.12(a)(1), current 30 CFR 816.107(b)

and 817.107(b)), prohibits the -
construction of access and haul roads.
TheDireclor notes that Yre State.
provision at pro Utah Admin,
645-301--553 differs from the former
Pederal regulation at 30 CFR. - '
826.12(a)(2) in two respects, However, .

.neither of these differences makes the

proposed rule less stringent than. -
SMCRA or less effective thanthe
Federal regulations. The first difference
is that the State provision, unlike the
former Federal provision, applies to -
placement of matedal not oniy in road

' embankments, but also in portal pad

embankments located on the
downslopse. In a final rule Federal

Register notice dated December 13,
1982, the Secretary previously approved
Utah’s portsl pad embankment
provisicn included in the current
proposed rule as being consistent with
former 30 CFR 826.12(a) {47 FR 55672,
55674). The second difference is thet the
State provision, unlike the former
Fedécal provision, is not limited to
steep-slope mining areas. Utah's
regulation of nonsteep-slope mining
areas is not inconsistent with 30 CFR
816.107(b) and 817.107(b) or any other
Federal regulations.

Based upon the interpretation and
analysis above, the Director interprets
the State provision to mean that nothin
in the Utah regulations, either atU'{EE‘g

highwall could not be completely backfilled.
then the operatar would have been requiced
to reduce the highwall to the maximum
extent consistent with *'sound engineering
technology” and develop a revegetation plan
that is “reesonably calculated” to screen the
remaining highwall within 5 years. H.R_ 2
included no such provision.

Coaferees agreed on a modified variance to
the [A0OC! standard which requires that al!
highwalls are to be completely backfilled in
every instance. * * * Conferees did not

adopt the “sound enginecring technology™

provision ot 5. 7.

H.R. Rep. No. 95-493, §5th Cong., 1st
Sess. 108-109 (1977) (emphasis added).

H.R. 25 required the elimination of
*depressioas™ and this lunguage, which was
a holdover from a very early draft of the bill,
causes some confusion. What is crucial is the
elimination of (1) highwalls, @nd (2] spail

Admin. R. 645-302-234.200 or at Utah
Admin. R 645-301-553, is meant to
prohibit the construction of actess and
haulroads orthe construction ol portal
pads, either in steep-slope, ot in
nonsteep-slope areas. as long as the
material is moved and placedin a
conirolled manner and applicable
perionmance standards are met. Un this
basis, the Director (1) hinds that
proposed Utah Admin. R. 645-301-553
is not inconsistent with the Federal
regulations and (2) approves the

proposed rule. :

3. Proposed Amendment Provisions
Dealing With Exceptions to SMCRA's
Requirement for the Elimination of alf
Highwalls ' .

(A) Background mformatiorx.-

(1) SMCRA s requirement to eliminate
highwalls. Section 515(b}(3) of SMCRA
requires that all mined land be -
backfilled and graded and returned to
_4\__25?3. Section 515(b)(3) also expressly
requires that to.achieve AQC, all
highwalls must be eliminated. The"
statutory requirement to eliminate all
highwalls is.implemented in the Federal
regulations at 30 CFR-816,102(a}(2) and

SMCRA reveals that “the elimination of
highwalls {and the] return of the land to
(AOC] * * * are among the.standards -

" critical to the elimination of the worst

effects of coal surface g"Inre’
Permanent Surface Min: Regulation
Litigation, 620 F. Supp. 1519,"1573
(D.D.C. 1985) (quating H.R. Rep..No.
218, 95th Cong;, 1st Sess. 85 (1977), U.S.
Code Cong. & Admin. News, 1977, 621).
The following excerpts from'the ',
legislative history are informative: -
" The Senate amendmeéat provided a
variance to the [AOC] and backfilling
highwalls completely for a wide range of post
mining land uses. In addition, if “sound
engineering technology™ indicated that the

.approved
" exception to the requirement for:

piles in all coses, will o exceplions.

H.R. Rep. No, 941445, 94th Cong., 1st
Sess. 8, n. 3 (1976) (emphasis added).

Numerous court decisions have also
emphasized the importance of highwall
elimination to SMCRA s regulatory
scheme. See e.g. National Wildlife .
Federation v. Lujan, 733 F. Supp. 419
(D.D.C. 1990); In re Permanent Surface
Mining Litigation, 620 F. Supp. 1519
{D.D.C. 1985); In re Permanent Surface
Mining Regulation Litigation, 21 ERC
1193 (D.D.C. 1984). See also River
Processing. Inc., 76 IBLA 129 (1983),
aff"d. River Processing. Inc. v. Clark, No.
83-316 (E.D. Ky. May 2, 1985); Grafton
Coal Co., Inc.,3 IBSMA 175, 88 LD. 613
(1981); Tollage Creek Elkhorn Mining
Co., 2 IBSMA 341,87 1.D. 570 (1980)."

{2) Exceptions ta SMCRA's
requirement for elimination of all
highwalls. There are three specific
exceptions to SMCRA's irement for
‘elimination of all highwalls that have
been recognized by OSM; either in the
Federal regulations or in State programs.
Those three exceptions are referred to in
this document as (1) previously mined
areas; (2) continuously mined areas; and
(3) the AOC alternative,

'817.,102(a)(2). The legislative history of () Previously mined areas. The only.

excaption to SMCRA's réquirement for -
complete elimination of all highwalls- .
allowed under the Federal regulations
concerns remining operations on
previously mined areas. See 30 CFR
816.106, 817.106, and 819.19, The .
Utah program also allows an

complete.elimination of all highwalls
for previously mined sreas. See Utah

* Admin. R.645-301-553.500. .
—  (b)Continuously mined ureqs. - -

Although the Federal regulations do not
contain a counterpart provision, OSM
has previqusly approved in certain State
programs another exception to the
requirement to eliminate all highwalls,
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the excepticn foc continuously mined
areas. This exception applies only to
pro-SMCRA underpround mines that
have operated continuously from before’

the offective date of SMCRA (August 3. -

1977) to the present. QSM has
previously approved such exceptions
for the States of Kentucky and West
Yirginia. Utah now proposes to add this
type of an exception to their State
program. The proposed Utah exception
for continuously mined aress is
discussed in detail below at finding No.
3(B). -

(c) AOC altemnative to highwall
elimination (AOC alternative). QSM has
also recognized a third exception to the
requirement to eliminate all highwalls,
the AOC alternative. In addition to
Utah, the only other State to aliow this
alternative is New Mexico {45 FR 86459,
December 31, 1980). The Utah AQC
altemative is found at Utah Admin. R.
645-301-553.650, In this amendment,
Utsh proposes to modify this
altemative. The curreat proposals
regarding the Utah AOC altemative are
discussed in detail below at finding No.
Q).

{B) Utah Admin. R.’645-301-553.510,
520, and .521, Continuously Mined
Areas

At Utah Admin. R. 645~301-553.510,
3 520, and 521, Utah proposes an
exception from the requirement for
complete highwall elimination for
underground mining operations that
created highwalls prior to August 3,.
1977, the effective date of SMCRA, and
continued operations thereafter where
the volume of all reasonably available
spoil Is demonstrated in writing to the
Utah Division of Oil, Gas and Mining
(Division) to be insufficient to .
completely backfill the reaffectod or
enlarged highwall, Under these
amended provisions, such highwalls
would have to be eliminated to the
maximum extent technically practical
using all reasonably avallable spoil. .
‘The Federal backfilling and grading
regulations at 30 CFR 817.106(a), (b).
and (b)(1) all?w an ex(l:_eptiog}fronlnl' the
requiremeat for complete highwa,
elimination for underground mining
‘operations that remine highwalls in -
Lnd ly mined areas, which means
d affected by surface coal mining -
operations prior to August 3, 1877, the
effective date of SMCRA, that have not
been recliimed to the standards of -
. SMCRA. See 58 FR 3466 (January 8,
. 1993). These regulations allow for the

‘ incomplete elimination of such ..
.Wmmau_
reasonably available spoil is insufficient

to completely backfill the reaffected or
enlarged highwall,

RV

I g 5 g

. underground coal minin;

Utah’s proposed rules differ fram the
Federal regudatiens in that Utah
proposes to extend the exception for
incomplete highwall elimination to
underground mining operations whece
‘the highwall was created prior to
August 3, 1977, but continued te be -
used thereafler.

The Director has approved similar
proposed regulations for Keatucky and
West Virginia (52 FR 49398, 49399,
December 31, 1987; 56 FR 21304,
21330-21331, May 23, 1990). Utah's
ptoposed rules and Kentucky's and
West Virginia's approved rules address
the situation of operators attempling to
reclaim face-up entry areas that were
created prior to the passage of SMCRA.
Many of these face-up entry areas have
been in existence for many years and

* the earthen material necessary to

eliminate the face-up entry is cither no
longer available or has been completely

‘ mve%otated and its handling and use

would cause.new environmental
damage and discuption. This problem is
uaique to uaderground mines where
highwall areas do not move with the
coal removal operations (as with surface
mines) but exist in a static state for
many yeacs. The problem is not
encountered in surface mines where
post-SMCRA operations are continually
creating new highwalls rather than
axtracting coal from pre-SMCRA
highwall areas. .

n passing SMCRA, Congre:
addressed the surface impacts of
underground mining and surface
extraction of coal in & generally similar
manner, but it did provide for important

_differences. In section 516 of SMCRA,

Congress affirmatively established
certain performance standacds’
applicable to underground mines and
incorporated by reference other
performance standards at section 515.
One of the performance standards -

incorporated by reference, section
515@;135. requires highwall elimination.

| However, section $16(b)(10) also

charges that the Secretary shall make
such modifications in the requirements
imposed by this subparagraph as are -
necessary to-accommodate the distinct
differénce between surface and- - -

For the Kentucky and éVest Virginia
provisions, the Director exercised his
autharity as the ’s dasignee to
consider thiese distinct differences =

- _botween surfice and undérground =
mines and approved th em.ig ’Ee Director

reasoned that the provisions provided
equitable.treatment for. pre-SMCRA
mises that have opeérated continuously
since before the effective date of -
SMCRA. They also afford the same
variance from AOC requirements as is

. operation must comply with the
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provided in 30 CFR 817.106 for

remining sites where operation of a pre-

SMCRA mine has been internipted and

mining was begun again at the sites after

the effective date of SMCRA.

For the same reasons discussed sbove

for the Kentucky and West Vieginia

proposed rules, the Director finds that

Utah's proposed rules at Utah Admin. R.

645-301-553.510, .520. and .521 are not

inconsistent with the Federal

regulations at 30 CFR 817.106{a). (b).

and (b}{1) or any other requirements of

the Federal regulations or SMCRA,

insolar as they apply to underground

mining operations that operated prior to

August 3, 1977, and have continuously

operated since that time. On this basis. .

the Director approves the proposed i

rules. However, with respect to

continuously mined areas, the Director

wishes to emphasize that the exception

to the requirement to completely )

eliminate all highwalls should, like the

similar exception for previously mined

areas, be narrowly construed and should

easure that the highwall is removed to :

the maximum extent technical] o
“praclical. Sce 48 FR 41720, 417%9 A

(September 16, 1983). Thus, for '

example, where an underground mining "

operation has been continuously mined i

since before the effective date of %

SMCRA (August 3, 1977) and contains *

both pre- and post-SMCRA face-up or L

portal areas, this exception must he i

understood as applying oaly (o the pre- i

SMCRA face-up areas. Any post-SM,CRA i

portal areas within the same mining

requirement to completely eliminate all
highwalls. The Director interprets
Utah's proposed exception for '
continuously mined areas in this
limited fashion. -

(C) Utah Admin. R 645-301-553.650,
AOC Alternative to Highwall
Elimination (AOC Alternative)

The Utah AQC altemative to :
SMCRA’s requirement for the complete
elimination of all highwalls was
approved by the Secretary of the Interior
on December 13, 1982 (47 FR 55672,
55673). Prior to Decémber 13, 1982,
Utah had submitted two earlier
proposals for an AOC alternative, both
of which wete rejected by OSM. See 45
FR 70481, 70485-70486(October 24,
-1980) and 46 FR 5899, 59015902 |

-(January 21, 1981).In the rulemakings
concemning the Utah AOC alternative,
OISM made it clear tha;) ;;uch an

- alternative was allowable only where
unigue togg’ raphic conditions existed

at caused a conllict between SMCRA's

requirement Tor achieving AOC and the
requirement for the complete
elimination of all highwalls. OSM




reasoned that while SMCRA repeatedly
and consistently requires the
climination of highwalls, it also requires
the mined area to be restored to AOC.
Thus, when certain unique topographic
conditions exist, such as when the aréa
to be mined has natural cliff-type
features, these apparently contradictory
statutory requirements must be
\harmonizedlin a reasonable manner.

M repeatedly emphasized that the
AOC alternative must be treated as a
czrefully limited exception to SMCRA's
requirement to eliminate highwalls. The
proposed amendments to Utah's AOC
alternative are discussed in detail
below. :

(1) Requirement for regulatory
authority apprpval of the AOC
alternative. Existing Utah Admin. R.
645-301-553.650 requires an operator
to obtain Utah's approval for any
highwalls that the operator wishes to
retain in the postmining landscape.
Utah proposes to revise Utah Admin. R.
645-301-553.650 to indicate that a
retained highwall will be considered to
be consistent with AQC requirements
and will not require a variance from the
AOC requirements where the operator
establishes that the highwall is in
compliance with the highwal!l retention

- criteria at Utah Admin. R. 645-301—
5§53.651 through .655. Whereas the .

existing rule requires the operator to ﬂ,
S

obtain Utah’s approval of any highwal
proposed 10 be retained, the revised rule
would only require the operator to
“establish” that the retained highwall

- highwalls to be
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requirements, the proposed rule does
not explicitly state that the operater
wauld subrit this documentation 1o
Utah, and Utah would make & written
decision on it. Moreover, there is at least
ane criterion which an operator inust
establish before obtaining approval to
retain 3 highwall under the AOC
alternative that is not specifically
included in proposed Utah Admin. R.
645-301-553.650. That criterion is the
stability requirement at proposed Utah
‘Admin. R 645-301-553.523 (discussed
in further detail in finding No. 3(D)
below). .

The analogous Federal regulations at
30 CFR 816.102(k)(3)(iiland
817.102(k)(1) explicitlyrequire
operators to obtain the regulatory
authority's approval for determinations
relating to AOC. Because Utah's
proposed rule at Utah Admin. R. 645~
301-553.650 does not explicitly require
operators to obtain Utah's approval of
retained highwalls, the Director finds
that the proposed rule is inconsistent
with the Federal regulations at 30 CFR
816.102(k)(3)(ii) and 817.102(k)}{1). The
Director does not approve proposed
Utah Admin. R. 645-301-553.650 and
requires Utah to revise it to require That,

rior to obtaining UMah’s approval for -
ined, the operator
must establishfind)Utah must find in
wiiling that any proposed highwall will

comply with the AQOC criteria at Utah
min, R. 645—-301-553. rough
655 and the stability requirement at

Utah Admin. R. 645-301-553.523.

meets the criteria of Utah Admin. R. (2] Uteh Admin. R. 645-301-553.651.

645-301~553.651 through 655.
Althougli there are no Federal
regulations that directly correspond to
Utah's proposed rules, there are certain
Feﬁemf neguia(mns that are analogousin
{hat they address procedures for AOC
determinations by the regulatory-
authority. For instance, the Federal
regulations at 30 CFR 816.102(k)(3)(ii)
“and 817.102¢k)(1) allow a postmining .
siope to vary from AQC if approval is
obtained from the regulatory authority

-~ in accordance with 30 CFR 785.16.

These Federal regulations differ from
Utah’s proposed rule in that the Federal
lations address a variance from.

' while Utah's proposed nile
‘addresses a Wn?n‘o%ﬁ%ﬁ? _
requirement to eliminate highwalls.
However, These Federal regulations are
pertinent in that they set forth a process
that the regulatory authority is required
to follow in making AOC *
determinations. - : )

- While proposed Utah Admin. R. 645—
301-553.650 would require an operator
to establish that a highwall could be
retained because it would be in
compliance with Utah's AOC alternative

"is based upon the len
‘or escarpments that are disturbed by the -
". 'mining operation. This differs-from-

height and length requirements of .-
retained highwalls. At Utah Admin. R.
645-301-553.651, Utah proposes that in
order for a retained highwall to be -
considered to be consistent with AQC,
the highwall cannot be significantly -

reater in length than any natural cliff- .
like escarpments removed or physically
altered by the mining processand
cannot be significantly greater in height
than existing cliffs in the surrounding X
area. - ' . o

Utah's proposed rule sets a standard

for the length of a retained highwall that
of natural cliffs

Utah's %m% hiihwéll heilgl_g' t .
an at Is upon the height

the surrounding area. . S
The length companent of proposed

Utah Adiin. R. 645-301-553.651 is not

inconsistent with section 515(b}(3) of -

- SMCRA, which requires mini

operations to restore the land to AQC.
However, the height component of
proposed Utah Admin. R. 645301~
553.651 is inconsistent with the

of tndisturbed cfifls orescarpments in.

-

ass:m:plion_s upon which the Secretary
previously based his apotoval of Utah's
AOC alternative. Alikough the term
“surrounding area” is unchanged fromn
the existing rule that the Secretary
approved as part of the Utah AQC .
alternative, it is clear from the preamble
discussions of the existing rule that the
Secretary approved Utah's AOC
alternative only for those cases where
the retdined highwall actually resulted
in AOC (45 FR 70481, 70485-70486,
October 24, 1980; and 46 FR 5899,
5901-5902, January 21, 1981). Proposed
Utah Admin. R. 645~301-553.651
would allow retained highwalls 10 have
heights that were not necessarily
comparable with those of cliffs or
escarpments that were replaced or
disturbed by the mining operations.
Because the proposed rule would allow
the retention of highwalls that were
significantly greater in height than those
replaced or disturbed by the mining
operations, it would result-in a
condition that was not AQC. This is not
in accordance with the approved Utah
AOC alternative and is less stringent -
than section 515(b)(3) of SMCRA, which
requires mining operations to restore the
land to AQC.- ' .

For these reasons, the Director finds
that proposed Utah Admin. R. 645-301-
553.651 is not in accordance with the
Secretary's approval of the Utah AQOC
alternative and is less stringent than
section 515(b)(3) of SMCRA. The
Director does not approve the proposed
rule because it would allow the height
of retained highwalls to be based upon

_ the height of undistutbed cliffs or cliff-
like escarpments in the surrounding
area, rather than the height of ¢liffs or
cliff-like escarpments that were replaced
or disturbed by the mining operations.
Thie Dirdctar requires Utah to submit a
proposed amendment ighwa
retention and AOC at Utah Admin. R
645-301--553.651 restrictinﬁ the height
of retained highwalls to the height of
¢hills or clill-hike escarpments that were
replaced or disturbed by the mining
operations. . -
- {3) Utah Admin. R. 645-301-553.652,
-repldcement of a preexisting cliff or
similar natural premining fedature with a
retained highwall, and date of -
applicability of these rules. At Utah
Admin. R. 645-301-553.652, Utah
Er,o that in order for a retainéd -
iggwgll to be consistent with AOC .
requirements, the retained highwall -
must replace a preexisting cliff or
similar natural premining feature and
_-resemble the structure, compaosition, -
" and function of the natural cliff it
replaces orenhances. @ -

As discussed in finding No. 4(b)(i) of

the October 24, 1980, Federal Register
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(45 FR 70481, 70486). the Scecretary

found in his decision on Utah's
.originally proposed AQC alternative

that the mandate of section 515{b)(3) of
SMCRA to restore the land to AOC with
all highwalls eliminated contains an
inhereat contradiction when it is
applied to specific areas of Utsh with its
natural benches and steep topography.
In such terrain, the elimination of
highwalls would not restore the land to
AOC, since the original gontour was a
natural cliff that was similar in its
contour to highwall. The Secretary
decided to harmonize these apparently
contradictory requirements by
approving the Utah AQC alternative as
a carefully limited exception to
SMCRA’s requirement for highwall
elimination for the above-described
situations. See 45 FR 70481, 70485—

¥ 70486 (October 24, 1980); 46 FR 5899,

5901-5902 Uanuary 21, 1981); 47 FR
55672, 55673 (December 13, 1982).
the Secretary's approval of the
Utah AOC alternative, the Utah Board of
Oil, Ges and Mining interpreted the
AOC alternative to allow the retention
of highwalls when no similar natural
features existed in the disturbed area
prior to mining, On January 9, 1991,
OSM sent a letter to Utah in accordance
with 30 CFR 732.17.notifying Utah that
Board's interpretation was
ent with the assumptions upon
ich tha i$ approva
o AOC altemnative. O

Since the Utah rule as interfmted by the
Board no longer meets Foderal requirements,
tha State program miust be smended to
restore consistency with SMCRA.

. Spedﬁmlm ly, the State must require that ail

created or affected by a minifg —

eilminated exoapt to the extent
qualify Tor the Temlalng exomptins,
oo natural feemm?mmpﬁﬁge.
hwalls must closel

resemble natural premining features In gize,
& L - ’

uary 12, 1990, decision in
NWF v. Lujan, the U.S: District Court for the
District of Columbia ruled that regulations
which contradict a statutoty provision cansot
be conéldered as beiag of any e

requirement of
SMCRA, the amendment must includea -

I

: the

ts for Utah (1) to submit a

@ program amendment that allowed
walls to be retained pursuant to the

tah AOC alternative only whea they

replaced natural features of a similar.

. requiring the

—

nature and closely resembled natural
premining features in size. form, and
function, and (2) to make such highwall
retention requirements applicable 1o ali
highwalls created or reaffected after
August 3, 1977. OSM addresses thase
two requirements separately below.

(a] Replacement of a preexisting cliff
or similar natural premining feature
with a retained highwall. The Director
finds that proposed Utah Admin. R.
645-301-553.652, which allows
highwalls to be retained only if they
replace a preexisting cliff or similar
natural premining feature, is in
accordance with the Secretary's
approval of the Utah AQC alternative
and section 515(b)(3) of SMCRA, which
requires operators to restore the AOC of
the land.

(b) Applicability date. On November 6
and 7, 1991, Utah met with OSM and
discussed this highwall retention issue
(administrative record No. UT-693). In
response to the 30 CFR part 732 letter,
Utah on April 30, 1992, submitted the
proposed amendment to the highwall
retention and reclamation rules at Utah
Admin. R. 645-100-200 and 645-103—
553. through 553.655 that are the subject
of this Federal Register notice. In
accordance with its interpretation of
discussions at the November 6 and 7,
1891, meeting, Utah proposed that it
would not apply thé proposed rules

gackﬁlling and grading of
highwalls té mine sites or structures for
which reclamation had been initiated
prior to the date Utah's proposed rules
are put into effoct. _ '

On September 10, 1992, OSM sent to
Utah an issue letter for this proposed
amendment in which it reconsidered its
position for the date of applicability of
Utah's proposed highwall retention and
reclamation rules. OSM stated that
incomplete highwall elimination by
Utah mining operations would be
allowed pursuant to the currently
approved Utah AOC alternative only if
prior to June 2, 1992, the date of OSM's
?mposed rule Federal Register notice
or the amendment, final backfilling and
gra was completed and the bond
was released under phase I
requirements in accordance with the
State counterpart of-section 519(c)(1) of

. SMCRA. -

On September 30, 1992, Utah
resubnitted the proposed highwall
retention amendment gnd indicated
only that it had “taken note™ of OSM's
comments regarding the applicability
date for the proposed rules.

Although E)S has seriously’
considered the alternate applicability
dates discussed in the November 6 and
7. 1991, meeting and the September 10,
1992, issue letter, it now, after further

review and analysis, reaffirms, with
clarification and slight modification, jts
original position for an applicability
date of August 3, 1977, as stated in the
January 8, 1991, 30 CFR part 732 letter
to Utah. OSM believes that August 3,
1977, is the appropriate applicability
date. as was stated in the January 9,
1991, letter. However, since the Utah
program did not contain an approved
AQC alternative prior to December 13,
1982 (47 FR 55672, 55673), the
applicability date for proposed Utah
Admin. R 645-301-553.652, which
explicitly limits the Utah AQC
altemative, cannot be any earlier than
that date. Accordingly, OSM is requiring
that the added provision at Utah Admin.
R. 645-301-553.652 have an
applicability date of December 13, 1982.
The applicability date of Utah Admin.
R. 645-301-553.652 is the same as the
applicability date of the AQC alternative
itself and the requirements of Utah
Admin. R. 645-301~553.652 must apply
to any highwall retained pursuant to the
Utah AOC alternative.

Prior to December 13, 1982, the Utah
program did not contain an approved
AOC alternative. Therefore, no such™
alternative {o the requirement to
completely eliminate all highwalls was
available to Utah operators prior to
December 13, 1982. Accordingly, unless
a particular highwall qualified for the
Utah exception for remining operations
on previously mined areas (currently at
Utah Admin. R. 645-301-553.500), the
approved Utalr program required the
eﬁmlnation of all highwalls between the
dates of August 3, 1977, and December
13, 1982. . :

The Director believes that an
applicability date of December 13, 1982,
for proposed Utah Admin. R. 645-301—
553.652 is not only allowed by, but is
mandated by SMCRA. As discussed in
finding No. 3(A) above, SMCRA's
requirement for the elimination of all
highwalls was deemed by Congress to
be one of the law's most essantial
environmental protection performance
standards. Accordingly, any exception
from this requiremenit must be carefully
limited in scope. The Utah AOC:
alternative that OSM approved on
December 13, 1982, was approved based
upon that understandi :
4 The Director does not believe that this

etermination regarding the
applicability date of December 13, 1982,
constitutes retroactive rulemaking. -
because the requirements of Utah
Admin, R 645-301-553.652, if not

. explicitly stated in the Utah program.

prior to submission of this amendment,
were implicitly part of the Utah program
since the time the Utah AQC alternative
was first approved by OSM. As
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discussed in finding Nos. 5(A) and 3{C)
above, OSM has consistently
maintained that this AQC altermative is

- limited to circumstances where

SMCRA's AOC requirement is actually
in conflict with SMCRA’s requirement
to eliminate all highwalls. Obviously,
that situation does not arise unless the
disturbed area contains premining
features that resembile cliffs or

‘highwalls. If the premining topography

of 2 mine does not contain such
features, then the AQE altemative has
no application, An operator wha fails to
completely eliminate a highwall under
such circumstences violates both
SMCRA’s AOE requirement and its
requirement to eliminate all highwalls.
Any applicability date of proposed Utah
Admin. R. 645-301-553.652 subsequent
to December 13, 1982, would allow
Utah operators to violate two of
SMCRA’s most essential environmental
protection performance standards.
Even if this decision regarding the
applicability date of Utah Admin. R.
645-301-553.652 could be construed to
be retroactive rulemaking, it is in
accordance with case law regarding
retroactivity. See e.g. Bradley v.
Richmond School Board, 416 U.S. 696,
94 5.Ct. 2006, 40 L.Ed.2d 476 (1974).
See also Bowen v. Georgetown
University Hosp., 488 U.S. 204, 109
S.Ct, 468, 102 L.Ed.2d 493 (1988). By
explicitly requiring that a retained
highwall replace a preexisting cliff or
similar premining feature and resemble

- the structure, composition, and function

of the natural cliff it replaces, prop¢

Utah Admin. R. 645-301-553.652 does
nothing more than clarify what was
always a necessary precondition before

~ & Utah operator could take advantage of
. the Utah AOC alternative previously

appioved by OSM. Accordingly, the
present amendment is distinguishable
from the régulation at issue in United
States'v. Shelton Coal Corp., 647 F,
Supp. 264 (W.D. Va. 1986), Aff'd. 829
F.2d 1336 (4th Cir, 1987), where the
court found that an OSM regulation
could nat be dpplied retroactively
because it constituted a change in .

. settled law. Instead, the présetit. .
. amendment is more like the regulation .
at-issiie in United States v. Lambert Coal

Co., 649 F. Supp. 1470 (W.D..Va, 1986),
'3)17"1 28 ERC 1871 (4th Cir. 1988), where
@ court found that retroactive - :

. application of an OSM regulation was
.. permissible “because the new regulation
. _Idid] not overruleor.change the prior

. Toal o, 549 F. Supp. at 1474.

‘For these reasons, the Director finds

 that Utah's proposal to not apply

propased Utsh Admin. R 645-301—
$53.652 to the approved Utah AQC

" SMCRA, which requires operators to'

alternative until it s put into effect in
the Utah program is inconsisient with
the basis of the Secretary’'s approval of
the Utah AQC zlternative and is less
stringent than section 515 of SMCRA.
Therefore, the Director does not approve
Utah's applicability date for its
proposed rule at Utah Admin, R. 645~
301-553.652. With regard to proposed
Utah Admin. R. 645-301-553.652, the
requirements of OSM’'s January 9, 1991,
30 CFR Part 732 letter still stand. Thus,
the Director will interpret the Utah
provision at Utah Admin. R. 645-301-
553.652 as having an applicability date

" of December 13, 1982. In addition, the

Director requires Utah to submit an

amendment stating that the requirement

at proposed Utah Admin. R. 645-301-

553.652 has an applicability date of

December 13, 1982, and applies to any

highwall retained pursuant to the AOC
Iternative.

(4) Utah Admin. R. 645-301-553.653,
modifications to retained highwalls
restoring cliff-type habitats required by
premining flora and founa. At Utah
Admin. R. 645-301-553.653, Utah
proposes to require that a retained
highwall will be considered to be
consistent with AOC where'the operator
establishes, in addition to other - -
requirements, that the retained highwall
is modified if necessary to restore cliff-
type habitats required by the flora and b
the fauna existing prior to mining.- "

The additional criteria at proposed
Utah Admin. R. 645-301-553.653 for
obtaining approval of an AQC. - .
altemnative to SMCRA's requirement to -
eliminate highwalls ‘pro:r‘i’ge clarity for
Utah's program., o T

There are no direct counterparts to
proposed Utah Admin. R. 645301+
5§53.653 in the Federal regulations or
SMCRA. The Diréctor finds that this
proposed rule is not inconsistent with
the Federal permanent program
performance standards for surface and
underground mining activities at 30 . .
CFR P:lahrt:g amdand 3‘17. which set I?snh _
backfilling an ing requirements for’
both surface undergr:;qgund mining,
operations; with section 515(L}(2)'of -

restore the land affogted ta & condition - .
capable of supporting the uses which it
was capdble of supporting prior'to any’
mining, or higher or better Uisesi and ~
with section 515(b)(3) of SMCRA, which
operators to restore the AOC of

the land. The Director spproves Utdh's.

proposedrule,  ~ . Cc T
(5) Utah Admin. R, 645-301-553.654,

" compatibility of retained highwalls with -

the approved postmining lond use and
visual attributes of the area. Atnewly-

- created Utah Admin. R. 645-301—

553.654, Utah proposes to require that a

slope a5 .
.minimum long-term static safety factor - -

retained highwall will be considered 10
be consistent with AOC where the
operator establishes that the retained
highwall is compatible with both the
visual attributes of the area and the
approved postmining land use.

The visual attribute requirement
exists at Utah Admin, R. 645-301—
553.652, and Utah proposes to delete it
there and incorporate it at new Utah
Admin. R. 645-301-553.654. The
Secretary approved this requirement on
December 13, 1982 (47 FR 55672), as
part of Utah’s AOC alternative,

The proposed requirement that the
retained highwall be compatible with
the approved postmining land use has a
general counterpart in the Federnl
regulations at 30 CFR 784.15, which
addresses operator reclamation plans
and compatibility of reclaimed lands for
postmining land uses. Also, section
515(b)(2) of SMCRA requires that
affocted lands be restored to a condition
capable of supporting the uses that it
was capable of supporting prior to
mining, or higher or better uses, and
section 515(b)(3) requires backfilling
and grading operations to achieve an
ecologically sound land use compatible
with the surrounding region. -

The Director finds that proposed Utah
Admin. R. 645-301~-553.654 is not
inconsistent with the Federal
regulations at 30 CFR 784:15 and
sections 515(b} (2) and (3) 6{ SMCRA.
Thle Director approves Utah's proposed
rule, S o

(D) Utah Admin. R. 645-301-553,500
and .523, Highwalls in General; 1,3
Static Safety Factor and Alternative
Stability Criteria .-

. . At Utah Admin. R. 645-301-553.523,
Utah proposes to requim that any -
operator wishing to leave in the
postmining landscape & highwall -
remnant or a retained highwall, whether
in connection with a previously mined

‘area, a continuously mined area, orthe

AOC alternative, must demonstrate to
the Division that the highwall remnant
or retained highwall would not exceed -
eithier the angle of repose or such Tesser
0 achieve a

6£1.3 and prevent slides. Under the * - -

. plb'l‘gbsed rule, an dperator could, in lieu
of

@ 1.3 static safety factor and slide -
Prevention critérion, proposean
alternative stability criterion for the
Division's approval that would © -
demanstrate that the highwall reranant
or retained highwall is stable and does -
riot pose‘a hazard:to the public hiealth -
and safety. e

" The Federal lations at 30 CFR ' -
816.102(a)(3) and 817.102(a)(3) require’
that disturbed areas be backfilled-and -

E
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graded to achieve a postmining slope
that doos not exceed either the angle of
respose or such lesser slope as is
necessary to achieve a minimum long-
term static safety factor of 1.3 and to
prevent slides. The Federal regulations
at 30 CFR 816.106(b}(3) and
817.106(b)(3) require that any highwall
remnant on a remined area shall be
stable and not pose a hazard to the
public health and safety or to the
environment. These regulations also
require the operator to demonstrate, to
the satisfaction of the regulatory

. authority, that the highwall remnant is
stable. Stability requirements are
especially important in steep-slope
aress where instability can create ve
serious environmental and public health
and safety problems. See 44 FR 14902,
15291 (March 13, 1979).

With three exceptions, proposed Utah
Admin. R. 645-301-553.500 and .523
have requirements that are consistent
with the Federal regulations at 30 CFR -
816.102(a)(3), 817.102(a)(3),

. 816.106(b)(3). and 817:106(b)(3).

The first exception is that Utah titles
saction Utah Admin. R. 645301~
$53.500 as “[previously mined areas™
even though subsection Utah Admin. R_
645-301-553.523 addresses highwall
remnants or retained highwalls in
coanection with continuously mined
areas and the AOC alternative, as well
as highwalls in connection with .

lously mined areas. The Director
inds that Utah's proposed Utah Admin.
R. 645-301-553.523 is less effective -
than the Federal regulations-at 30 CFR
816.106 and 817.106 in the respect that
the title for proposed Utah Admin. R:
645-301--553.500 is inconsistent with
the content of proposed Utah Adimin. R,
645-301-553.523 and could cause :
misinterpretation of the latter rule, In_
“addition, as applied tothe AOC _
alternative, since the stability criteria
are placed in a separate section, it.is not
-clear that such criteria specifically
“apply to highwalls retained,in , .. -
dcoordance with the AOC alternative. -
The second exception is that .
~ propased Utah Admin. R. 645-301

t

: 'ssa.sz:';ﬁw'mn respect to ariy alternative -

“highwall stability critérion proposed by
- &1 gperator and approved by Utah, -
wall remnant or

requires.that a hj

‘retained highwall be stable and not Posa
ety,

- a hazard to the public health sind safety
Tlie Federal regulations at 36 CFR ~ - -
 816.106(b)(3) anid 817.106(b)(3).require
- that, in addition to the public health .
. ‘and gafety, the highwall remnant or -
g retained highwdll must not pose a* .
.unr'd to the environment. The Diréctor
finds that Utah's proposed Utah Admin.
R. 645-301-553.523 is less effective -
then thé Federal regulations at 30 CFR

. achieve the 1.3 minimum long-term

816.106(b}{3) and 817.106(b)(3} in the

respect that it would allow Utah to

approve alternative stability criteria that

could pose a hazard to the environment.
The third exception for proposed

Utah Admin. R. 645-301~553.523 is that

an operator deciding not to propose to
Utah an alternative highwall stability
criterion must ensure any highwall
remnant or retained highwall does not
exceed the angle of repose or such lesser
slope as is necessary to achieve a
minimum long-term static safety factor
of 1.3 and prevent 'slides. Utah’s
inclusion of the phrase “angle of *
repose’ is inappropriate in this context.
As generally defined, the phrase “angle
of repose™ applies only to loose :
unconsolidated materials, See A
Dictionary of Mining, Mineral, and
Related Terms, U.S. Department of the
Interior, Bureau of Mines (1968).
Therefore, unless the geologic strata
exposed in the highwall face are
composed of such materials, the phrase
has no relevance in the context of a
highwall remnant or retained highwall.
The Director finds that Utah Admin. R.
645-301-553.523 is less effective than
the Federal regulations at 30 CFR
816.102(a)(3) and 817.102(a)(3) in the
respect that the phrase “not to exceed
either the angle of repose or such lesser
slope as is necessary to” confuses the
rule’s meaning and could cause
misinterpretation of the rule.

In addition, the Director emphasizes
that, in all cases, the Federal regulations
at 30 CFR 816.102(a){(3) and
817.102(a)}(3) require the backfill
material at the base or against a
highwall to have a minimum long-term
static safety factor of 1.3 and prevent
slides. The Director recognizes that a
highwall remnant extending above the
backfill material does not have to'

static safety factor. However, the Federal °
regulations at 30 CFR 816.106(b)(3)-and
817.106(b)(3) require (1) that any
highwall remnant be stable and not pose
a hazard to the public health and sagt)'y i
or to the environment.and (2) that an -
operator demonstrate to the satisfaction
of the regulatory authority that the .
highwall remnant is stable. = - ol

. At Utah Admin. R. 645-301-553.523,
Utah uses both the terms “highwall - .
rémnent™ and “retained highwall” with-
respect to the applicability of an _ '
alternative stability criterion. While -

- Utah does not define the term “retained

term “highwall remnant” as’ meaning
“{tlhat pottion of highwall that remains
after backfilling and grading of a

highwall" in its rules, it does define the

-remaining permit area.” Utah's -

definition of “highwall remaant” is
identical to the Federal definition at 30

CFR 701.5. Therelore, the Director
interprets Utah's proposed term
“retained highwall” t6 be analgpous 1o
the term “highwall remnant™ and
understands thal any altermative
stability criterion proposed by an
operator to Utsh will apply only to that
portion of highwali that remains after
backfilling and grading, and not the
backfill material at the base of or against
the highwall.

Provided the terms “highwall
remnant” and “retained highwall* are
interpreted in this analogous fashion
with respect to an alternative stability
criterion, the Director finds proposed
Utah Admin, R 645-301-552.523 to be
no less effective than the Federal
regulations at 30 CFR 816.102(a)(3),
817.102(a)(3), 816,106(b)(3}. and
817.106(b)(3)." '

Fot the reasons discussed above, the

Director does not approve proposed
Utah Admij 645-301-553.500 and
T eI S0 and
the inconsistency between the title
“previo ined areas™ at Utah
Admin. R. 645-301-553.500 and the
content of subsection Utzh Admin..R.
645-301-553.523, which addresses not
only highwall remnants in areas that
were previously mined, but also
highwall remnants and retained
highwalls in connection with
continuously mined &reas and the AQC
alternative, and 1o otherwise amend
thieir program to clarify that the stability
criteria of proposed Utah Admin. R
645-301-553.523 apply to the AOC

alternative at Utah Admin. R 645-301—

553.650, (2) revise Utah Admin. R. 645—
301-553-523 to specify that, in addition
to the public health and safety, the
highwall rémnant or retained highwall
must not pose a hazard to the

. environment, and (3) revise Utah

Admin. R. 645-301-553.523 to delete
_the phrase “not 10 exceed eithef the. -
angle of repose or such lesser slope as
is necessary to. N o
IV. Suinmary and Disposition of
Comments = .- = =~ "

1. Public Comments - ‘

-In response to the réquest for public
comments, OSM received one comment
on the portion of the proposed Utali® -
améndment dealing with as exception -
for continuoiisly mined areas to the
requirement to completely eliminate
highwalls. Thé commenter supported
this porfion of the amendment and

‘urged OSM to-approve it. = . .
The commenter cited two decisions of
the United States District Court for the
District 6f Columbia as holding that
SMCRA's provisions, and, specifically,
SMCRA''s grading and highwall

- A 4“_".. -
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elimination requiremeants, cannot be
applied retroactively. The commenter
further cited two decisions of the
Interior Board of Surlace Mining and
Reclamation Appeals for the same
proposition.

The commenter also stated that the
proposed amendment was in
accordance with congressional
direction, as set forth in section 516(a)
of SMCRA, 30 U.S.C. 1266{a), to
consider the distinct differences
between surface and underground coal
mining operations when promulgating
rules and regulations directed toward
the surface effects of underground
mining operations.

The commenter further stated that
section 516(b)(2) of SMCRA, 30 U.S.C.
1266(b)(2), provides a distinct and
separate requirement for face-up areas,
which requires only that an operator
seal all portals, entryways, drifts, shafts,
or ather openings between the surface
and underground mine working when
no longer needed for the condudt of
mining operations. :

Finally, the commenter stated that
OSM has approved similar provisions in
West Virginia, Kentucky, and Virginia.
As addressed in finding No. 3(B) above,
the Director has found that this portion
of the Uteh amendment is not
inconsistent with the SMCRA or the
Federal regulations. While the Director
is approving this portion of the Utah
smendment, he disagrees with certain
arguments raised by the commenter. Set
forth below are the Director’s responses
to each of the commenter's arguments.

The commenter stated that section
516(b)(2) of SMCRA, 30 U.S.C.
1266(b)(2). provides a distinct and
separate requirement for face-up areas

- and requires only that an operator seal

all portals, entryways, drifts, shafts, or
other openings between the surface and
underground mine working when no
longer needed for the conduct of mining
operations. The commenter's suggestion
that an operator need only comply with
section 516(b)(2) of SMCRA to meet ~
SMCRA’s environmental protection
performance standards for face-up areas
is incomrect. Subsection (b)(10) of the -
same section of SMCRA makes clear -
that the environmental performance -
standards established under section $15
must be met.by underground operators,

-in addition to the performance

standards set forth at section 516, One
of the maenc{ performance standards
established by section 515 is the

. requirement for complete elimination of -

highwalls. See section 515(b)(3).

Mareover, the elimination of highwalls -

was one of the standards Congress felt
was critical to the elimination of the
worst effects of coal mining. See e.g.,

National Wildlife Federotion v. Lujan,
733 F. Supp. 419, 442 (D.D.C. 1990).
The commenter cited the decision of
the United States District Court for the
District of Columbia in In Re: Surface
Mining Litigation, 452 F. Supp. 327, 339
{D.D.C. 1978) as holding that “absent an
explicit and unmistakable command to
the contrary, SMCRA's statutory
provisions cannot be applied
retroactively.” The Director disagrees
with the commenter’s interpretation of
this case. The decision involved a
section of the interim program
regulations unrelated to the issue of
highwall retention, 30 CFR 710.11,
dealing with design criteria for pre-
existing structures and facilities. The
court did not require operators to
dismantle preexisting structures and
facilities to meet the specific design
criteria of the interim regulations.
However, the court emphasized that
the performance standards must be met
and clarified that such structures and
facilities would have to be reconstructed
if they did not meet the performance
standards. Thus, the case stands for the
proposition that structures and facilities
existing prior to SMCRA must meet
performance standards, even though
they may not be required to comply
with specific design criteria, of the
interim program. The requirement to
completely eliminate highwalls is a
performance standard. Accordingly, this
case does'not support the commenter's

ar%_ument. n

" . The commenter also cited another
decision by the same court, In Re:
Permanent Surface Mining Regulation
Litigation, 21 ERC 1193 (D.D.C. 1984), as
holding “that Con did not.intend .
for the grading and highwall elimination
requirements of section 515(b)(3) to
encompass pre-existing highwalls.”
‘Clearly, the “pre-existing highwalis” ta
which the court referred were those
highwalls in existence and abandoned
without being reclaimed prior to the -
effective date of SMCRA, August 3,
1977. See e.g. In Re: Permanent Surface
Mining Regulation Litigation, 620 F.
Supp. 1519, 1572 (D.D.C. 1985). See also
‘National Wildlife Federation v. Lujan,
773 F, Supp. 419, 439441 (D.D.C.
1990). It is thus ap t that the court's
decision cited by the commenter has no
application to a continuously mined
area, That situation simply was not’
conternplated by the court. Moreover,
OSM does not interpret its rules™

governing remining in previously mined

areas to apply to continuously mined

areas. “{Wlhere theré are continuous -
operations under a permit, this is'not a
remining situation. *. * * these special

- remining rules do not apply to

operations in areas where there has been

past compliance with the Act {SMCRA]
or there is a continuing responsibility
under the Act” (47 FR 51316, 51370,
November 12, 1982). See alsg 58 FR
3466, 3467 (January 8, 1993).

The commenter also stated that
“lelven before the district count's
decision, the Interior Board of Surface
Mining Appeals held that highwall
elimination requirements could not be
applied retroactively,” citing Cedar Coal
Co., 1 IBSMA 145 (April 20, 1979) and
Miami Springs Properties, 2 IBSMA 399
{December 23, 1980). The commenter's
argument regarding these two Board
decisions is misplaced. Neither one of
these Board decisions held that
SMCRA's highwall elimination
requirements could not be applied
retroactively.

Both of these Board decisions
interpreted a provision of the interim
program standards governing backfilling
and grading requirements at 30 CFR
715.14. Both decisions emphasized that
operators were required to comply with
the backfilling and grading performance
standards of the interim program, -
despite the fact that their operatigns
preceded SMCRA. However, the Board
interpreted an operator’s duty to comply
with the requirements of 30 CFR
715.14(b)(1)(ii).which demanded the
complete elimination of highwalls in
remining situations, as conditioned
upon whether disturbance of the pre-
existing highwall caused an adverse
physical impact. :

Although OSM at one time adopted
this “adverse physical impact™ standard
and incorporated it into the permanent
program regulations (48 FR 41720,
September 16, 1983), OSM later _
suspended (50 FR 257, January 3, 1985),
and then removed (51 FR 41734,
November 18, 1986), the adverse
physical impact standard from the

" permanent program regulations in

response 1o a court order entered .
pursuant to a joint motion by parties in .
the case of In Re: Permanent Surface
Mining Regulation Litigation, Docket

No. 79-1144 (D.D.C. December 3, 1984).
In its November 18, 1986, rulemaking,
OSM made clear that the two Board
decisions relied upon by the
commenter, despite previous
interpretations to the contrary, have na
application to the backfilling and
grading requirements of the perinanent
program regulations, as modified
therein. Sea 51 FR 41734, 41735
(Novembei 18, 1986). OSM explained

. that the permanent program fegulations,

as modified, require an operator |
engaged in remining operations to_
eliminate the preexisting highwall to the
maximum extent practical whenever the
highwall is reaffected or enlarged. It is
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thus 1ot necessary for the remining
operation to have an adverse physical
impact upon a pre-existing highwall
before the operator is required to
eliminate the highwall to the maximum

- extent practical.

Thus, despite the commenter's
arguments to the contrary, the Board
decisions cited by the cammenter do not
hold that highwall elimination
requirements cannot be applied
retroactively. Moreover, as discussed
above, OSM does not interpret its
provisions governing remining
operations &s encompassing
continuously mined areas. See 47 FR
51316, 51320 (November 12, 1982).

The Director does agree with two

. points made by the commenter. First,
the Director acknowledges that OSM has

approved similar provisions to the Utah-
propasal in Kentucky (52 FR 49398,
December 31, 1987), and West Virginia
(56 FR 21304, May 23, 1990). Indeed,
thie Director has discussed the rationale
for approving the Kentucky and West
Virginia provisions at length in finding
No. 3(B). However, contrary to the
commenter’s assertion, the Director has
not approved similar provisions in
Virginia. , .

Director further agrees with the -
commenter’s statement that the

0 amendment is in accordance

congressional direction, as set forth

seoction 516(a) of SMCRA, 30 US.CC
1266(a), to consider the distinct ‘
differences between surface and
underground coal mining operations
when promulgating rules and )
rogulations directed toward the surface
effocts of underground mining - -

" operations. Once again, the Director
discusses this at length in finding No. -
3(). . o
2. Agency Comments -

Pursuant to section.503(b)(1) of

. SMCRA and 30 CFR 732.17(h)(11)(i). the

Director solicited comments from the

tor of the Environmerital - _
Protection Agency (EPA), the Secre tary
of Agriculture, and various other

. Federal agencies with an actual or’

~ poteatial interest in the Utsh.program:
By letters dated June 4, 1992. and
- November-2; 1992, the Army Corps of -
responded that the proposed

changes to the Utah program were

. ‘satisiactory to that agenicy - :

(administrative record Nos., UT-768 and
UT-798), o
By letter dated May 28, 1992, the

" Bureau of Land Management responded

giiliat it reviewed the propased
) nt for impacts to the effective
ent of Federal coal resources

and found né conflicts (administrative
moqrd No. UT-765).

- them'by reference at Utah Admin. R, .

1993, MSHA commentad that Uton's
-September 30, 1992 revised proposed

By letters dated May 19. 1992, and
November 2, 1992, the Bureau of Mines
responded that it had no comments on
the proposed amendment
(administrative record Nos. UT-763 and
‘UT-799).

-By letter dated November 4, 1992, the
Fish and Wildlife Service responded
that it found nothing of significant
concern in the proposed amendment
(administrative record No. UT-804).

By letter dated June 2, 1992, the Soil
Consorvation Service responded that it
had no specific comments
(administrative record No. UT=766).

By telephone conversation on June 18,
1992, the U.S. Forest Service (USFS)
stated that it did not have any concerns
relative to USFS interests
(administrative record No. UT-769).

By letter dated July 10, 1992, the Mine
Safety and Health Administration
(MSHA) expressed concern over a
potential conflict of MSHA's regulations
with Utah’s refuse pile rules that Utah
included in the amendment but did not
propose to revise (administrative record
No. UT-772). In particular, MSHA was
concerned because Utah Admin. R. 645~
301-553.250 does not mention refuse

* pile requirements that are included in

MSHA's regulations at 30 CFR
77.215(h). MSHA recommended that a
statement regarding the MSHA
requirements be added to Utah's rules.
MSHA s regulation at 30 CFR
77.215(h) addresses compaction, slope,
and minimum safety factor for refuse .

- piles. OSM's regulation at 30 CFR

816.83 requires that refuse piles meet

‘the requirements of 30 CFR 77.214 and

77.215.

Utah Admin. R. 645-301-260
incorporates by reference the refuse pile
requirements of Utah Admin. R 645—
301-536.900. The referenced rule,
-which Utah did not submit as part of the
amendment, does require that refuse
piles meot the requirements of MSHA's -
regulations at 30 CFR 77.214 and 30 -

. CFR 77.215. Therefore, although Utah

does not méntion MSHA's 30 CFR
77.215(h) requirements in Utah Admin. -
R. 645-301~250, Utsh does incorporate’

645-301--553.260 and 536.900. On this *
basis, it is riot necessary for the Director

to require Utah to revise its program in

: msg»onse ta'MSHA's comment.
y

a second letter dated January 13; .

amendment did not appear to conflict
with any current MSHA regulations
(administrative record No. UT-814).

"MSHA also quoted proposéd Utah

Admiin. R.'645-301-553.523 noting that
Utah’s requirements are more stringent
than title 30 of the Code of Federal

T
Regulations, which includes both
MSHA and OSM's regulations. MSHA
further stated that other parts of the
amendment concerning grading,
drainage, and contour restoration did
not appear to be in conflict with title 30
of the Code of Federal Regulations. The
Director does not agree with MSHA's
assessment that proposed Utah Admin.
R 645-301-553.523 is more stringent
than title 30 of the Code of Federal
Regulations. As discussed in-finding No.
3({D) above, the Director is requiring
Utah to amend proposed Utah Admin.

+ R. 645-301-553.523 to be consistent

with the Federal regulations at 30 CFR
816.102(a)(3), 817.102{a)(3),
816.106(b)(3), and 817.106(b)(3).

3. State Historic Preservation Officer
(SHPO} and Advisory Council on
Historic Preservation (ACHP) -

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments from the
SHPO and ACHP for all amendments
that may have an effect on historic
properties. By letiers dated May 14,
1992, and October 21, 1992, the Director
solicited comments from these offices
(administrative récord Nos. UT-760 and
UT-792). By letter dated May 21, 1992,
the Utah State Historic Preservation .
Office responded that it has previously
concurred with OSM's
recommendations for the project and -
had no additional cornmerit at that time
(administrative record No. UT-764).
The ACHP did n'ot comment on the
proposed ainendment.

4. U.S. Environmental Protection
Agency (EPA) Concurrence . |

Pursuant'to 30 CFR 732.17(h)(11)(ii).
the Director is required to obtain the
written concurrence of the -
Administrator of the EPA with respect
to any provisioris of a State program
amendment that relate to air or water
quality standards promulgated under

-the authority of the Clean Water Act (33
“U.S.C. 1251 ¢t seq.) and the Clean Air

Act, as amended, (42 US.C. 7401 et
seq.). EPA gave written coricurrence

" with tho proposed amendmient by letter

dated Noveimber 17,1992 .

(administtative récord No. UT-805).
EPA noted.-that (1) Utah Admin,R.

645-301-553.220 allows for the
" placement &f spoil in the area outside

the mined-pit surface srea, (2) Utah-

- Admin. R'645-301-653.260 allows for -

the disposal of coal processing waste *

~ and underground development waste in
the mined-out surface area, and (3)_ the

activitiés described inthe © -
aforementioned fules and jin'Utah
Admin. R 645-301-653.631
(mountaintop removal) could fall under
the category of mine wastes discharged

St T
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"environmental' problem but is a “procedural' concern.
In addition, OSM and the Division will meet to
informally review the Division's implementation of it's
rule at Section 614-303-300. In the interim, the
Divisien will require a known successor-in-interest to-
supply the required legal, financial, compliance, and
related information to the Division within 15 days of
notification. The Division will initiate a 510 (c)
check upon receipt of the information. Also, the
Division will provide OSM with a legal opinion.as to
the Division's authority, or lack of authority under
it's program, to stop the "successor" from operating
on-site after a sale but prior teo Division approval of
a transfer, as well -as prior to the results of the 510
(c¢) check by the Division.

8. The Divisions joining industry appellants as
*intervenor® in three pending appeals to OHA. OSM
requested the Division to reconsider it's action in
these cases. :

£ was resolved that the Division, absent 0SM action to
. "vacate" it's threc Notices of Violation, would
continue as "Intervenor" in all three cases.





