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DIVISION OF
| | OIL, GAS AND MIHING
UNITED STATES BANKRUPTCY COURT . |
EASTERN DISTRICT OF KENTUCKY = ((: (007090

(LEXINGTON DIVISION)
IN RE ‘ : Chapter 11 Proceeding
LODESTAR ENERGY, INC. . : Case Nos. 01-50969 and 01-50972
LODESTAR HOLDINGS, INC., :
2 J omtly Administered under
Debtors. :  Case No. 01-50969

. Judge Joseph M. Scott, Jr.

LODESTAR ENERGY, INC., ET AL. : Adv. Proceeding No. 02-5001
PLAINTIFFS
VS,

THE STATE OF UTAH, ET AL.
DEFENDANTS.

PLAINTIFFS’ OBJECTION TO DEFENDANTS’ MOTION TO DISMISS
FOR FAILURE TO JOIN INDISPENSABLE PARTIES AND FOR
INSUFFICIENCY OF SERVICE OF PROCESS; TO DISMISS
FOR IMPROPER VENUE; OR, IN THE ALTERNATIVE, FOR STAY

PENDING MANDATORY WITHDRAWAL OF REFERENCE OF JURISDICTION
Plaintiffs Lodestar Energy, Inc. and Lodestar Holdmgs, Inc. (hereafter, collectively

“Lodestar”), debtors and debtors in possession, respectfully submit this objection (the



£
]

“Objection”) to Defendants® Motion To Dismiss For Failure To Join Indispensable Parties And

‘For Insufficiency Of Service Of Process; To Dismiss For Improper Venue; Or, In The

Alternative, For Stay Pending Mandatory Withdrawal Of Reference Of Jurisdiction (the‘
“Dismissal Motion”). In suppbrt of this Objection, Lodestar respectfuliy states as follows:
| BACKGROUND
1. On January 2, 2002, Lodéstar commenced this adversary prdceeding to seek
injunctive relief to i)revent the béfendants ﬁ'oﬁl taking certam a@ions with respect to the

reclamation bonds relating to Lodestar’s coal mining operations in the State of Utah (the

“State”).! The threatened actions, as set forth in letters to Lodestar from the State (attached as

Exhibits N and O of the complaint) (the “Correspohdence”), involve requiring Lodestar to

replace reclamation bonds obtained and posted with the State prepetition or cease operations at

facilities covered by those bonds. The sole authority cited by the State for the threatened actions”
is the Utah Annotated Code and Utah Administrative Code.

2. . OnJ anuary 3, 2002, the Defendants filed the Dismissal Motion and their Motion

- for Mandatory Wlthdrawal of the Reference (the “Withdrawal Motion’ ’)

3. The hearmg on Lodestar’s motion for mjunctlve rehef has been contmued to
January 31, 2002.
ARGUMENT

4. Through the Dismissal Motion, the Defendants argué that this advérsary
proceeding should be dismissed on the grounds that (i) Lodestar failed to join as defen%iants the

United States and other entities as “indispensable parties” (the “Additional Parties”); and (ii)

K Lodestar’s mining operations at issue are its White Oak No. 1 and No. 2 Mines (the “thte Oak Mines”)

and the Horizon Mine, both located in Utah.



venue is not appropriate in this Court. Additionally, 'the Defendants contend that the adversary ’
procéeding should be stayed pending the District Court’s resolution of the Withdrawal Motion.

L Join(’ler' of the Additional Parties is Not Required Under Federal Rule of
Bankruptcy Procedure 7019

5. Without citing any authority to support their request for relief, the Defendants
claim that the United States and certain unidentified parties owning surface rights to certain
unidentified pomons of the real property upon which Lodestar conducts mining operations (the |
“Landowners”) should be joined in this action pursuant to Bankruptcy Rule 7019. This Rule -
provides, in pertinent part, “Rule 19 F.RClv.P apphes in adversary proceedings . . .” with some
exceptions that are inapplicable to the rélief requested in the Dismissal Motion. Rule 19 of the
Federal Rules of Civil Procedure provides, in pertinent péﬁ:

(a) Persons to Be Joined if Feasible. A person who is subject to service of
process and whose joinder will not deprive the court of jurisdiction over the
subject matter of the action shall be joined as a party in the action if (1) in the
person’s absence complete relief cannot be accorded among those already parties,

or (2) the person claims an interest relatmg to the subject of the action and is so
situated that the chsposmon of the action in the person’s absence may @asa
practical matter impair or impede the person’s ability to protect that interest or (11)
leave any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of the claimed
interest. _

6. The Defendants do not even identify whether dismissal or joinder should be
requlred under the independent criteria set forth in 19(a)(1), 19(a)(2)(i) or 19(a)(2)(ii), let alone
set forth facts to establish that the United States or the Landowners meet those criteria. Rather,
in support of their assertion that the United States is an indispensable party, the Defendants state
only that their duties include enforcement of both state and federal mining reclamation
regulations and that the United States is idéntiﬁed as a joint beneficiary to the bonds in question.
Further, the sole basis for Defendants’ argument that the Landowners are indispensable parties is

3



- the Defendants’ statement tﬁat the Landowners have an expectation that “the State of Utah would
enforce state and federal surface reclamation bonding obligations;” However, the Defendants
make no attempt to relate these assertions to the rgquirerﬁents of Rule 19 and offer no legal
argument or authority regarding how these assertions might justify the relief requested in the
Dismiséal Motion. |
7. For example,‘the Defendants do not Argue, nor could they argue, that complete

relief cannot be granted in the absence of the Additional Partles This adversary prdceeding

‘addresses the State’s demahd, based solefy upon the State’s regulations, asserted in the
| Corréspondence, that ’Lodestér replace its existing mclaméﬁon .bonds. No other parties are
‘needed for the Court to determine that the State should be enjbined from requiring Lodestar to
replace the bonds or cease operations. See Becker v. County of Sacramento, (In re Hackney), 83
BR. 20, 23 (Bankr. N.D.Cal. 1988) (“There is no indicaﬁon that complete relief as to the matters .
at issue in this adversary prqceeding cannot be accorded to the Trustee and to the Counfy.”).
Therefore, the Additional Parties are not necessary under Rule 19(a)(1) for the adjudication of
 this adversary proceeding. | “:_-
| | 8. Moreovef; as statements made in the Defeqdants’ own Dismissal Motion indicafe,
participation of the Adglitional Parties is not required pursuant to Rule 19(a)(2)i - With respect to
the United States, the 'Defendants ciéclare in the- Dismissal Motion that the “State of Utah
Division of Oil, Gas and Mining is the'adminis-trativ'e and enforcement égency not only for the
Utah Coal Mlnmg and Reclamation Act, Utah Code Ann. 40-10-1 e seq. (SuISp.' 2001), but also _
for the Fedefal Surface Miningr Control and Réclamation Act (SMCRA), 30 U.S.C.A. §1200 et.

.§eq.” With respect to the Landowners, the Defendants state that such owners “granted coal



leases to the Debtor on the reasonable expectation that the State of Utah would enforce state and
federal surface reclamation bonding issues.”
K ~ These statements~ clearly and unequivocally demonstrate that‘ dismissal or joinder
| under Rule 1 9(a)(2)(i)- is inappropriate. Rule 19(a)(2)(i) requires the joinder of a party if that |
‘pai'ty claims an interest in a métter and is so situated that its absence may “‘aé a practical matter
inipair or impede the person’s ébility‘ to protect that interest.” In the case at hand, the Additional
Parties ars not so situated. As stated by the Defendants, the Additipnal Parties’ interests are
rcpre#ented by the State as it enforces its own reclamatic;n bonding regulétions. The Defendants’
claim tﬁat these parﬁes are helpless in the face of Lodestar’s actioﬁ flies in the face of reason
when their interests are, as admitted by the Defendants, repreéented by the State. Furthermore, if
ihé Addit'ional Parties_ deem their interests not sufﬁciently protected, théy‘ niay seck leave to
intervene in this procéediﬁg.‘ |
10. Even‘ if the Couﬂ determines‘thalt thé interest of the United States must be taken
into account, such interest is directly_repres’entéd.by the State pursuant to the‘Cooperative
Agreement entéred into by United States Secret;fy for the Department of the Interior and the
Govemor of the State of Utah‘. The Cooperative Agreement, attachéd hereto as Exhibit A?
appearé at 30 CFR §944. Pursuant to fhe Cooperative A-g;eeﬁent, “the laws,.regulaﬁons, terms
and conditions” of the Utah Code Annotated and the Utah State Program dealing with
reclamation (the “Program”) “are applicable to Federal lands in Utah.” See 30 CFR §944.30 (Art.
V). DCGM is also grahtéd explicit “primary ehforcement aumoﬁtf’ under SMCRA, the
Cooperative Aéreement and the Prograﬁl. Seej30 CFR §944.30 (Art. VIII). From this Mregulatory

schemie, it is abundantly clear that the United States has explicitly delegated its interest in this



matter to the State and the United States is not an indispensable party to the resolution of this

_adversary proceeding.

11. Firrally, the Defendants have not evetl argued, let alone established, that under
Rule 19(a)(2)(ii), they will be subject to double, multlple or otherw1se inconsistent obligations by -
reason of the clalmed interest of the Additional Parties.?

- 12. Civil Rule 19, as incorporated by Bankruptcy Rule 7019, provitles specific eriten'a
for the joinder of additional parties to an adversary proceeding'. The Defendants have failed to
identify the criteria and to denronstrate how‘ the joinder of the Additional Parties might. be
requlred pursuant to that cntena Therefore, Lodestar respectfully requests that the Court deny
the Dismissal Motion with respect to the joinder of the Additional Parties.

IL Venue is Appropriate in This District
\13. The Defendants’ objection to venue is based on the fact that‘ a revision to the
White Oak Mine permit was issued on October 26, 2001, after the Petition Date.? The
Defendante declare, withotit citihg the language of the appropriate statue ‘or any authority |
-.thereunder, that this adversary proceedmg “is based on a claim ansmg after the order for relief
from the operation of the business of the Debtor ” However this proceeding has nothmg todo -

- with the revision of a mining permit. The sole claim brought by Lodestar is to enjoin the

2 Apparently in an effort to address Rule 19(a)(2)(ii), Defendant Lowell P. Braxton, in the Affidavit of
Lowell P. Braxton (the “Braxton Affidavit”), declares, without factual or legal support, that he is
“reasonably apprehensive” that the State will be saddled with inconsistent obligations vis-a-vis the
Additional Parties. The Plaintiffs have objected to this portion of the Affidavit on the grounds that, inter
alia, it lacks foundahon and expresses a legal conclusxon.

3 The Defendants state that Lodestar’s permit on its White Oak Mine was issued on October 26, 2001, after
the Petition Date. In so doing, the Defendants erroneously characterize the status of the permit for the
White Oak Mine. That permit, like the Horizon Mine permlt, was issued to Lodestar in 1999. A perrmt
reviszon was issued on October 26, 2001.



Defendants’ actions vto require Lodestar to replace reclamation bonds. The Defeﬁdants
commen;:ed these actions well before the Relief-Date, and ’rnetv'ely continue them postpetition.

14.  The threatened actions by the Defendants giving rise to this proceeding are the
culmination of conduct between tﬁe parties that commenced well before the Relief Dafe. On or
about June 5, 2000, the State sent a letter, attachéd hereto as Exhibit B, to @destar requiring
Lodestar to répléce its reclamation bonds‘with Frontier Insurance Company (“Frontier”) due to
‘the financial cbndition of Frontier. ' In res;i@nse, Lodestar' sent letters dated Jﬁne 22, 2006,
September 6, 2000 and January 15, 2001, attached hefeto as Exhibits C,DandE, regérding its
Mbiliw to replace the _Frontier bonds. Thus, the cqntfoversy over replacing Lodestar’s

_reclamation bonds with Frontier arose nearly a year prior to the Petition Date.

15. Couﬁs have routinely found that 28 ﬁ.S.C_. § 1409(d) is ndt ’appli.cable when a
debtor’s claim ari;s.es from a postpetition event that is 'the culmination of a prepetition
relatidnship with the defendant. See Nuﬁi/System, Inc. v. Carma, Inc. et al. | (In re Nutri/System,
Inc), 159 BR. 725, 727 (E.D..Pa. 1993). In Nutri/System, the district court upheld Vthe
'.bankruptcy court’s refusal to dismiss or transfer-under Section 1409(d) where “because this

»advefsary proceeding involvés allegaﬁon’s \Of postpetition breaches of a prepetition contract,
- venue is proper in this district pursuant to 28 U.S.C. § 1409(a), and therefore section l409(d)_ and
-section 1391(b) are inapplicable.” Id.; see al&a Transicoil, Inc"; v. Blue Dove Devélap)nent |
‘Assoc.’s L.P. (Ir; re Eagle-Picher Ind., Inc.); 162 B.R.‘140, 142 (Bankr. S.D. Ohio 1993) '("‘It'v
cannot fairly be said that at hand is a claim arising after the commencement of the case. There
‘was a continuurh in deaiing between the parties ?eginning long prior to the filing of the

bankruptcy petition when the lease was initially entered into, and so it cannot féirly be said that



. s .

- the matters raised in the complaint are purely postpeﬁtion matters.”). Here, the initial demand
for replacement of the Frontier bonds was made nearly ai year prior to the_ Petition Date.
16.  While the Defendants’ most recent demand for replacement of the Frontier bonds
occurred after the Petition Daté, it is clear that these events are merely part of the same course
~and pattern of dealings between the parties and that Lodestar’s claim for relief is rooted in
prepetition events and its prepetitién relationsh‘ip w1th the Defendants. Therefore, .,Section
1409(d) is in_appli‘cable' and venue for this adversary proceeding is appropriate in this Distn'ct
under 11 U.S.C. §1409(a). |

III.  The Withdrawal Motion Has Been Withdrawn, Making the Request for a
Stay Moot. ' ' ‘

17. On Januaryv3, 2002, the Defehdants filed their Withdrawal Motion, in wﬁich they
sought the withdrawal of the District Court’é reference of th1s adversary proceeding to this Court.
As part of the parﬁes’ agreement to attempt to négotiate a Settlement of the issues presented
herein, the Defendants withdrew t'he‘ Withdrawal Motion, without prejudice. Therefore, the
request for a stay of this adversary proceeding pending resolution of the Withdrawal Motion in
the District Court is moot. - o

Respectfully sﬁbmitted,

SQUIRE, SANDERS & DEMPSEY L.L.P.
Stephen D. Lerner :
Gregory A. Ruehlmann

Jeffrey A. Marks

Bradley K. Johnston

312 Walnut Street, Suite 3500

Cincinnati, Ohio 45202

Telephone: 513-361-1200

Facsimile: 513-361-1201

Email: slerer@ssd.com

gruehlmann@ssd.com
jemarks@ssd.com
bjohnston@ssd.com



and

FOWLER, MEASLE & BELL, LLP

% WWX L
Taft A. McKinstry
. Ellen Arvin Kennedy
300 West Vine Street, Suite 600
Lexington, KY 40507-1660
Telephone: 859-252-6700

Facsimile: 859-255-3735

E—mall tmckinstry@fmblaw.com
eakennedy@fmblaw.com

COUNSEL FOR DEBTORS AND
DEBTORS IN POSSESSION

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing was served via First-

Class U.S. Mail, postage pre-paid, upon those parti’es' listed below, on this the 28th day of

- January, 2002:

Matthew B. Bunch, Esq.

271 West Short Street, Suite 805

P.O. Box 2086

Lexington, Kentucky 405 88-2086 o
CO-COUNSEL FOR THE STATE OF UTAH

John Maycock, Esq.
ASSISTANT ATTORNEY GENERAL, STATE OF UTAH
160 East 300 S, Fifth Floor :

. P.O. Box 14015

Salt Lake City, Utah 84114



THE STATE OF UTAH

Mark Shurtleff

Attorney General

State Capitol Office

236 State Capitol

Salt Lake City, UT 84114-0810

Kathleen Clarke Executive Director

STATE OF UTAH DEPARTMENT OF NATURAL RESOURCES
Division of Oil, Gas & Mining

Or Her Successor in Interest

1594 West North Temple, Suite 1210

Salt Lake City, UT 841 14-5801

Lowell P. Braxton, Division Director _ :
STATE OF UTAH DEPARTMENT OF NATURAL RESOURCES

~ DIVISION OF OIL, GAS & MINING
1594 West North Temple, Suite 1210
Salt Lake City, UT 84114-5801

Robert V. Sartin, Esq.

Sawyer & Glancy, PLLC

3120 Wall Street, Suite 310

Lexington, Kentucky 40513

COUNSEL FOR WEXFORD CAPITAL LLC, WEXFORD
SPECTRUM INVESTORS, LLC, SOLITAIR CORP AND
VALENTIS INVESTORS, LLC

COUNSEL FOR PLAINTIFFS
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1 of 1 DOCUMENT

LEXIS PUBLISHING'S CODE OF FEDERAL REGULATIONS
Copyright (c¢) 2002, LEXIS Publishing

*** THIS SECTION IS CURRENT THROUGH THE JANUARY 17, 2002 ISSUE OF *#*+
: **%* THE FEDERAL REGISTER *** '

TITLE 30 -- MINERAL RESOURCES

CHAPTER VII -- OFFICE OF SURFACE MINING RECLAMATION AND ENFORCEMENT,
DEPARTMENT OF THE INTERIOR

SUBCHAPTER T -- PROGRAMS FOR THE CONDUCT OF SURFACE MINING OPERATIONS WITHIN
EACH STATE

PART 944 -- UTAH
30 CFR 944.30.
@ 944.30 State-Federal Cooperative Agreement,

The Governor of the State of Utah (Governor) and the Secretary of the
Department of the Interior (Secretary) enter into. a Cooperative Agreement
(Agreement) to read as follows:

Article I: Introduction, Purposes and Responsible Agencies

A.»Aﬁthority: This Agreement is authorized by section 523(c) of the Surface

Mining Control and Reclamation Act (SMCRA), 30 U.S.C. 1273 (c), which allows a
State with a permanent regulatory program approved by the Secretary of the

. Interior under 30 U.S5.C. 1253, to elect to enter. into an agreement for State

regulation of surface coal mining and reclamation operations on Federal lands.
This Agreement provides for State regulation of coal exploration .operations not
subject to 43 CFR part 3480 through 3487, and surface coal mining and .
reclamation operations and activities in Utah on Federal lands (30 CFR Chapter.
VII Subchapter D), consistent with SMCRA and the Utah Code Annotated (State Act)
governing such activities and the Utah State Program (Program). . :

B. Purposes: The purposes of this Agreement are to (a) foster Federal-State.
cooperation in the regulation of surface coal mining and reclamation operations

‘and activities and coal exploration operations not subject to 43 CFR part 3480,
‘Subparts 3480 through 3487; (b) minimize intergovernmental overlap and

duplication; and (c) provide uniform and effective application of the Program on
all lands in Utah in accordance with SMCRA, the Program, and this Agreement.

» C. Responsible Administrative Agencies: The Utah Division of 0il, Gas, and
Mining (DOGM) will be responsible for administering this Agreement on behalf of
the Governor. The Office of Surface Mining Reclamation and Enforcement (OSMRE)
will administer.this Agreement on behalf of the Secretary. -

~

Article II: Effective Date

After being signed by the Secretary and the Governor, this Agreement will
take effect 30 days after publication in the Federal Regiser as a final rule. .
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This agreement will remain in effect until terminated as provided in Article XI.

Article III: Definitions

The terms and phrases used in this Agreement which are defined in SMCRA 30
CFR parts 700, 701 and 740, the Program, including the State Act, and the rules
and regulations promulgated pursuant to that Act, will be given the meanings set
forth in said definitions.

Where there is a conflict between the above referenced State and Federal
definitions, the definitions used in the Program will apply.

Article IV: Applicability

In accordance with the Federal lands program, the laws, regulations, terms
and conditions of the Program are applicable to Federal lands in Utah except as
otherwise stated in this Agreement, SMCRA 30 CFR 740.4, 740.11(a) and 745.13,
and other applicable Federal laws, Executive Orders, or regulations.

Article V: General Requirements

The Governor and the Secretary affirm that they wiil comply with all the
provisions of this Agreement.

A. Authority of State Agency: DOGM has and will continue to have the
.authority under State law to carry out this Agreement :

B. Funds: 1. Upon application by DOGM and subject to appropriations, OSMRE
will provide the State with the funds to defray the costs associated with
carrying out its responsibilities under this Agreement as provided in section.
705(c) of the Federal Act, the grant agreement, and 30 CFR 735.16. Such funds
will cover the full cost incurred by DOGM in carrying out these -
responsibilities, provided that such cost does not exceed the estimated cost the
Federal government would have expended on such responsibilities in the absence
of this Agreement; and provided that such State-incurred cost per permitted acre
of Federal lands does not exceed the per permitted area costs for similar
administration and enforcement activities of the Program on non-Federal and
non-Indian lands during the same time period.

2. The ratio or cost split of Federal to non-Federal dollars allocated under
the cooperative agreement will be determined by OSMRE-and DOGM based on the
projected costs for regulation of mines within-Federal lands, in consideration
of the relative amounts of Federal and non-Federal land involved. The
designation of mines, based on Federal and non-federal land, will be prepared by
DOGM and submitted to OSMRE's Albuquerque Field Office. OSMRE's Albuquerque
Field Office and OSMRE's Western Field Operations office will work with DOGM to
estimate the amount the Federal government would have expended for regulation of
Federal lands in Utah in the absence of this Agreement. :

3. OSMRE and the State will discuss the OSMRE Federal lands cost estimate, .
the DOGM-prepared list of acres by mine, and the State's overall cost estimate.
After resolution of any issues, DOGM will submit its grant application to .

- OSMRE's Albuquerque Field Office. The Federal lands on-Federal lands ratio will
-be applied to the final eligible total State expenditures to arrive at the total
Federal reimbursement due the State. Assuming timely submission, this ratio or



PAGE 3
30 CFR 944.30

cost split will be agreed upon by July of the year preceding the applicable
fiscal year in order to enable the State to budget funds for the Program.

The State may use the existing year's budget totals, adjusted for inflation
and workload considerations in estimating the regulatory costs for the following
- grant year. OSMRE will notify DOGM as soon as possible if such projections are
unrealistic. v .

4. If DOGM applies for a grant but sufficient funds have not been
appropriated to OSMRE, OSMRE and DOGM will promptly meet to decide on _
appropriate measures that will insure that mining operations on Federal lands in
Utah are regulated in accordance with the Program.

_ 5. Funds proVided to.the DOGM under this Agreement will be adjusted in
accordance with Office of Management and Budget Circular AR-102, Attachment E.

C. Reports and Records: DOGM will make annual reports to OSMRE containing
information with respect to compliance with the terms of this Agreement pursuant
to 30 CFR 745.12(d). DOGM and OSMRE will exchange, upon request, except where
prohibited by Federal or State law, information developed under this Agreement.

OSMRE will provide DOGM with a copy of any final evaluation report prepared
concerning State administration and enforcement of this Agreement. DOGM comments
on the report will be appended before transmission to the Congress or other
interested parties. '

D. Personnel:vDOGM will maintain the necessary personnel to fully implement
this Agreement in accordance with the provisions of SMCRA the Federal lands
program, and the Program.

_ BE; Equipment and Laboratories: DOGM will assure itself access to equipment,
laboratories, and facilities with which all inspections, investigations,
studies, tests, and analyses can be performed which are necessary to carry out
the requirements of the Agreement. '

F. Permit Application Fees énd'Civil Penalties: The amount of the fee

' accompanying an application for a permit for operations on Federal lands in Utah

will be determined in accordance with 40-10-6(5), Utah Code Annotated 1953 as
amended and UMC/SMC 771.25 of the State regulations, and the applicable '
provisions of the Program and Federal law. All permit fees and civil penalty
fines collected from operations on Federal lands will be retained by the State
and will be deposited with the State Treasurer. Permit fees will be considered
-.program income. Civil penalty fines will not be considered . program income and
will be deposited in an account for use in reclaiming abandoned mine sites. The
financial status report submitted pursuant to 30 CFR 735.26 will include a
report of the amount of fees collected during the State's prior fiscal year.

Article VI: Review of Permit Application Package

A. Submission of Permit Application Package: DOGM and the Secretary require
an applicant proposing to conduct surface coal mining and reclamation operations
and activities on Federal lands to submit a permit application package. (PAP) in
an appropriate number of copies to. DOGM. DOGM will furnish OSMRE and other
Federal agencies with an appropriate number of copies of the PAP. The PAP will
be in the form required by DOGM and will include any supplemental information

< : .
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required by OSMRE and the Federal land management agency. Where section 522 (e) (
3) of SMCRA applies, DOGM will work with the agency with jurisdiction over the
publicly owned park, including units of the National Park System, or historic
property included in the National Register of Historic Places . (NRHP) to
determine what supplemental information will be required.

At a minimum, the PAP will satisfy the requirements of 30 CFR part 740 and
include the information necessary for DOGM to make a determination of compliance
with the Program and for OSMRE and the appropriate Federal agencies to make
determinations of compliance. with applicable requirements of SMCRA, the Federal
lands program, and other Federal laws, Executive Orders, and regulations for
which they are responsible. '

B. Review Procedures Where There is No Leased Federal Coal Involved: 1. DOGM
will assume the responsibilities for review of permit applications where there
is no leased Federal coal to the extent authorized in 30 CFR 740.4(c) (1), (2),
(4), (6) and (7). In addition to consultation with the Federal land management
agency pursuant to 30 CFR 740.4 (c)(2), DOGM will be responsible for obtaining, -
except for non-significant revisions or amendments, the comments and '
determinations of other Federal agencies with jurisdiction or responsibility
over Federal lands affected by the operations proposed in the PAP. DOGM will
request such Federal agencies to furnish their findings or any requests for
additional information to DOGM within 45 calendar days of the date of receipt of
the PAP. OSMRE will assist DOGM in obtaining this information, upon request.

Responsibilities and decisions which can be delegated tc DOGM under other
applicable Federal laws may be specified in working agreements between OSMRE and
the State, with the concurrence of any Federal agency involved, and without
amendment to this agreement. : ’

2. DOGM will assume primary responsibility for the analysis, review and
approval or disapproval of the permit application component of the PAP required
by 30 CFR 740.13 for surface coal mining and reclamation operations and
‘activities in Utah on Federal lands not requiring a mining plan pursuant to the.
Mineral Leasing Act (MLA). DOGM will review the PAP for compliance with the
Program and State Act and regulations. DOGM will be the primary point of contact
for applicants regarding decisions on the PAP and will be responsible for
informing the applicant of determinations. :

3. The Secretary will make his non-delegable determinations under SMCRA,
some of which have been delegated to OSMRE, _. : .

4. OSMRE and DOGM will coordinate with each other during the review process
as needed. OSMRE will provide technical assistance to DOGM when requested, if
available resources allow. DOGM will keep OSMRE informed of findings made during
the review process which bear on the responsibilities of OSMRE or other Federal
agencies. OSMRE may provide assistance to DOGM in resolving conflicts with
Federal land management agencies. OSMRE will be responsible for ensuring that
any information OSMRE receives from an applicant is promptly sent to DOGM. OSMRE
will have access to DOGM files concerning operations on Federal lands. OSMRE
will send to DOGM copies of all resulting correspondence between OSMRE and the
applicant that may have a bearing on decisions regarding the PAP. The Secretary
reserves the right to act independently of DOGM to carry out his
responsibilities under laws other than SMCRA.
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. 5. DOGM will make a decision on approval or disapproval of the permit on
Federal lands,

(a) Any permit issuéd by DOGM will incorporate any terms or condition§
imposed by the Federal land management agency, including conditions relating to
- Post-mining land use, and will be conditioned on compliance with the

proposed operation will adversely affect a unit of the National Park System
(NPS), DOGM will work with the NPS to develop mutually agreed upon terms and
conditions for incorporation into the permit to mitigate environmental impact as
set forth under Article X of this agreement. »

(b) The permit will include terms and conditions required by other
applicable Federal laws and regulations.

(c) After making its decision on the PAP, DOGM will send a notice to the
applicant, OSMRE, the Federal land management agency, and any agency with
jurisdiction over a publicly owned park or historic property included in the
NRHP which would be affected by a design under section 522(e) (3) of SMCRA. A
copy of the permit and written findings will be submitted to OSMRE if requested.

C. Review Procedures Where Leased Federal Coal is Involved: 1. DOGM will
assume the responsibilities listed in 30 CFR 740.4(c) (1), (2), (3}, (4}, (6)
and (7), to the extent authorized. :

~ In accordance with 30 CFR 740.4(c) (1), DOGM will assume primary
responsibility for the analysis, review and approval or disapproval of the
permit application component of the PAP for surface coal mining and reclamation

operations and activities in Utah where a mining plan is required. OSMRE will,

at the request of the State, assist to the extent possible in this analysis and
review. . ' .

be delegated to DOGM under the Federal lands program, MLA, the National
Environmental'PolicykAct {NEPA), this Agreement, and. other applicable Federal
laws. The Secretary will carry out these responsibilities in a timely manner and
will avoid, to the extent possible, duplication of the responsibilities of the
State as set forth in this Agreement and the Program. The Secretary will
consider ‘the information in the PAP and, where appropriate, make decisions
required by SMCRA, MLa, NEPA, and other Federal laws. ‘ o

, Responsibilities and decisions ‘which can be delegated to the State under
- other applicable Federal laws may be specified in working agreements between
OSMRE, and DOGM, with concurrence of any Federal agency involved, and without
amendment to this Agreement . ‘

2. DOGM will be the primary point of contact for applicants regarding the
review of the PAP. for compliance with the Program and State law and regulations.
‘On matters concerned exclusively. with regulations under 43 CFR part 3480,
Subparts 3480 through 3847, the Bureau of Land Management (BLM) will be the
primary contact with the applicant. pogM will send to OSMRE copies of any
correspondence with the applicant and any information received from the -
applicant regarding the PAP. OSMRE will send to DOGM copies of all OSMRE
correspondence with the applicant which may have a bearing on the PAP. As a
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Deax M. Miller:

ww.mmncmaymmmmmwmamm-mmm
fodera! coal, but has mined through the BIM right-of-way. Feders] sgencies and bonds with faderal
obligoss may cnly be accepted if they sre written by & surety listed in the ] \

- Cicular 570, It has recently come to the iteation of the Divition that Frontier Insurance Company is no
mawmmummmwommwmmum
(attached). M,ummwmwmmwacﬁ@u@
maummummmwmuwmmmuuum

. . Thetefore, pursuant 10 the requirements of R545-301-870 please replace surety bonds # 143718

. in the amount of $4.292,000 for White Oak Mine and #125427 in the amount of $711,000 for the -

Herizon Mine, both issued by Fromtier Insurancé Compariy by July 15, 2000. "

If you have axy questions, please call me.

-
Moy Asn Wiight
= Price Meld Office
0:007001. WOBONDeaplacale2000.wpd
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EASTERN DISTRICT OF KENTUCKY

FILED

FEB 25 2002

UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF KENTUCKY AT LEXINGTON
(LEXINGTON DIVISION) JERRY D. TRUITT, CLERK
- ‘ U.S. BANKRUPTCY COURT

INRE : Chapter 11 Proceeding ‘
LODESTAR ENERGY, INC. : Case Nos. 01-50969 and 01-50972

LODESTAR HOLDINGS, INC., :

: Jointly Administered under
Debtors. : Case No. 01-50969

LODESTAR ENERGY, INC,, ET AL.

PLAINTIFFS
vs.
THE STATE OF UTAH, ET AL.

- DEFENDANTS.

Judge Joseph M. Scott, Jr.

Adv. Proceeding No. 02-5001

AGREED ORDER

This matter having come before the Court (i) in this 'adversary proceeding upon the

Complaint for Injunctive Relief filed by Lodestar Energy, Inc. (“LEI”)-and Lodestar Holdings,

Inc. (“LHI” and, collectively with LEI, the “Debtors” or the “Plaintiffs”), the Plaintiffs’ Motion

for ‘Texr'lporary Restraining Order and/or Preliminary ~Injunc’cion, and the Memorandum of Law in

Opposition to Plaintiffs’ Motion for Temporary Restraining Order and to Plaintiffs’ Motion for

SExHIBIT A

TH> MEMOBANDYUM H= 2= O

RECEIVED
MAR 0 4 2002

STy GENERAL
Natura: nesource Division



an Ordér Determining That (A) Certain Proposed Actions by the State of Utah Would Violate the
Automatic Stay; and (B) the State of Utah has Willfully Violated the Automatic Stay (the
“Objection”) ﬁléd by the State of Utah (the “State™), the successor to Kathleen Clarke, Executive
Director of State of Utah Department of Natural Resources, Division of Oil, Gas & Mining
(“DOGM™) and Lowell P. Braxton, Division Director of DOGM | (collectively, the
“Defendants™); and (ii) in the within chapter 11 cases (the “Casgs”) on the Debtors’ Motion for
an Order Determining That (A) Certain Proposed Actions by the State of Utah Would Violate the
Automatic Stay; and (B) the State of Utah has Willfully Violated the Automatic Stay, and on the
Defendants’ Objection; and it appearing to the Court that the parties, and Wexford Capital LLC
(“Wexford”), have agreed to settle and fully resolve all Qf the disputes and contfoversies between
them on the terms and conditions set forth in this Agreed Order (this “Order”); and the Court

ﬁnding that approval of such settlement and resolution is in the best interests of the Debtors,

 their estates and their creditors and that good and sufficient cause exists for entry of this Order;

now, therefore, |
IT IS HEREBY AGREED AND THE COURT FINDS THAT:
. Jurisdiction and V;:nue ‘

L On March 30, 2001, mvoluntary petitions (the “Involuntary Petltlons”) were filed

in this Court against the Debtors under Chapter 11 of the United States Bankruptcy Code (the

“Bankruptcy Code”). On April 27, 2001 (the “Relief Date”), upon the consent of the Plaintiffs to

the relief reqilestcd in the Involuntary Petitions, the Court entered an Order for Relief Under

Chapter 11 of the Bankruptcy Code in the Cases.




2. Since the Relief Date, the Plaintiffs have continued in possesﬁion of their property
and are operating and managing thetr businesses and property and financial affairs as debtors and
debtors in possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code.

3. This Court has jurisdiction over the Cases and this adversary proceeding under 28
U.S.C. §§ 157 and 1334 This matter constitutes a core proceeding under 28 US.C. § 157(b)(2).

4. Venue for the Cases and this adversary proceeding is proper in this District under

28 U.S.C. § 1409.

| " Background
5. For purposes of this Order, the Debtors’ operations in Utah are the “White Oak

Mines” #1 and #2 (known locally in Utah as the “Whisky Creek Mine’ ") under DOGM Permit No.
ACT/007/001, as amended (the “White Oak Operatlons") and the “Horizon Mme under DOGM
Permit No.  ACT/007/020 (the “Horizon Operations” and, collectively with the White Oak
Operations, the “Debtors’ Utah Operations”) (DOGM Peimit No. ACT/007/001, as atnended,
and DOGM Permit No. ACT/007/020, as amended, are hereafter collectively referred to as either
"Permit” or "Permits"). | | |

6. Frontier - Insurance Company (“Frontier”) is the surety for all of the Debtors’
performance bonds relating to the Debtors’ Uteh Operations (the “Frontier Bonds”).

7.  Both prior to and after the Rehef Date, one or more of the Defendants or their
representatives notified Plaintiffs that they were requlred to replace the Frontier Bonds by reason
of the ﬁnanc1al condltton of Frontier and that Frontler had its Certlﬁcate of Authority to conduct

. or transact business within the State of Utah revoked (the “Rebondmg Demand”).



8. The Plaintiffs contested the Rebonding Demand and sought orders of this Court in

~ this adversary proceeding and in the Cases that would, among other things, enjoin the

Defendants from taking any action to require the Debtors to cease coal extraction and processing
operations and otherwise comply with the Rebon&ing Demand and/or issuing to Plaintiffs notices
of non-compliance or cessation orders, and/or suspending LEI’s mining permits and/or taking
any other enforcement action adverse to the Plaintiffs (individually or collectively, the “Adverse
Actions”) as a consequence of the Debtors’ failure to comply with the ReBondirig Demand.

0. Defendants have movéd to dismiss the adversary proceeding and have opposed
the Debtofs’ motions in the r.esp‘éctive Cases, contending, aﬂmng other defenses, that the
Rebonding Demand and the Adverse Actions are proper exercises of Defendanté’ regulatory and
police power undér both state and federal law, are exempt from the automatic stay under 11

U.S.C.A. Section 362(b)(4), and that the Plaintiffs, as Debtors in Possession operating on

property within the State of Utah, must conduct their business in accordance with state law

pursuant to the provisions of 28 U.S.C.A. Section 959. The Plaintiffs and Defendants dispute

each others’ claims, but have a_greed; without admission of liability, and only for the purposes 6f

compromising disputed claims and avoiding further costs of litigation, to settle such clai_ms on

"~ the terms and conditions set forth herein.

10.  The Defendants have agreed not to take Enforcement Action (as defined below)
expcpt upon the terms and conditions set forth in this Order. For purposes of this Order,
“Enforcement Action” means, individually or collectively, any of . the‘Adverse Actions or any
other action (a) to enforce the Rebonding Demand, or (b) otherwise to require the Plaintiffs fo

replace the Frontier Bonds.



11.  The parties hereto neither admit nor deny that the Permits are executory contracts
that may be assumed or rejected pursuant to the provisions of 11 U.S.C. section 365. However,
if it is hereafter determined that either or both of such Permits are rejected under 11 U.S.C.

section 365, such rejection shall not affect the ﬁgﬁts or obligations of any party under this Order.

The Settlement Agreement

Sharing of Wexford Superpriority
12. In the Final Order Authorizing (1) Debtors, Pursuant to Section 364 of the

Bankruptcy Code and Rule 4001 of the Federal Rules of Bankruptcy Procedure, to'(A) Obtain
~ Supplemental PAost-Petition} Finéxlcing from Wexford Capital l..LC, (B) Grant Senior Liens,
" Priority Administrative Expense Status and Adequate Protection to Wexford Capital LLC, and
- (C) Modify the Automatic Stay, and (2) Amendments td Flnancing Agreements with angress
Financial Corporation, as Agent, and the VC-IT4Business Group/lBusiness Credit, Inc., as Co-Agent,
entered on October 18; 2001 and the “Aéreed brder Alnending Final Order” entered on
November 2, 2001 (collectively reférredito as the “Wexford DIl’ Order”), the obligatibns of the
Debtors to Wexford under the Lom l)ocuments and all Supplemental Indebtedness (as defined in
the Wexford DIP Order; referred to herein as ‘the “Wexford Claim™) shall have priority pursuant
to 11 U.S.C. § 364(c)(1) over any and all costsrand éxpenses ot; aclministration or other priority
claims in this Chapter 11 case or any subsequent Chaptér 7 c'z.ase,' including those desg:ribed in 11
US.C. §§ 503(b) and 507(b), and, except for the Senior Encumllraﬁces (as defined in the
. Wexford DIP Order), shall not be subordinated to any other security lnterest or lien granted

" under 11 U.S.C. § 364 or § 105 or otherwise (the “Wexford Superpriority Status”.

13.  To provide the Defendants with adequate assurance that the Debtors’ reclamation



obligations and all other obligations under the Permits for the Debtors™ Utah Operations will be

" satisfied in the event that the Frontier Bonds are not replaced (the costs of the reclamation

obligations and all other obligations under the Permits for the Debtors’ Utah Operations pursuant

to the Frontier Bonds shall be defined as the “State Claim”), through an Acquisition or Plan (as

those terms are defined below), with bonds that comply with 30 US.CA. §1201 et. seq. and
U.C.A. 40-10-1 et. seq. and Rules enacted thereunder (collectively referred to as the
“Regulations”), Wexford has agreed to allow the StateAto share in the Wexford Superpriority
Status on the following terms and conditions:

(a) the State with its State Cla;im shall share with the Wexford Claim in its
Wexford Superpriority Status pursuant to the terms of Paragraph lé(c) of tﬁis Ordér until such
time that the Plaintiffs have performed all of their reclamation and other Permit obligations
regarding the Debtors’ Utah Operations under the kegulaﬁom;

(b) the State shall share the Wexford Superpriority Status only to the extent that
Frontier fails to perfo@ or pay a claim within one hundred and eighty (180) days after the State

submits a written demand for paymeﬁt to Frontier under the Frontier Bonds'; and

(c) unless increased in accordance with the provisions of paragraph 23 below, the ’
" Wexford Superpriority Status extended to the State Claxm shall be $1,000,000 (the “First Utah

Share”). Any payment, if any, in respect of the Wexford Superpriority Status shall be paid 10%

to the State and 90% to Wexford; provided, that under no circumstances shall the State receive

more than $1,000,000 in the aggregate for the First Utah Share.  If Wexford receives a

! The terms of this Paragraph 13(b) shall not be deemed as a change in any of the terms or conditions of the Frontier

Bonds as transacted between the State and Frontier.




distribution from the assets of the Plaintiffs under the Wexford Superpriority Status, the State’s
| 10% share shall be held in the escrow account of Sawyer & Glancey, attomeys for Wexford,
until such time as all terms and the time limit of paragraph nd. 13 (b) above have occurred and
expired, respectively, regardix;g the State’s written demand for payment within one hundred and
eighty (180) days ‘thereof against Frontier on the Frontier Bonds.? Finally, Wexford shall not
graﬁi, convey, transfer or share any of the Wexford Superpriority Status with any other creditor
of the Debtors, entity or any other party without the express written consent of the State. '
| .The Wexford Acquisition Track

14.  During thé first sixty (60) days after the entry of this Order (the “First Wexford |
Acquisition Period”), the Defendants shall not take any Enforcement Actioﬁ, d\iring which time
Wexford may seek to consummate a t;ans;cﬁdn whereby Wexford would acquire, «lease' or
contract mine from the Debtors the Debtors’ White Oaic Operations and/or Horizon Operations
through a transaction that includes replacement, in ﬁﬂ, immediately upon closing, of the Frontier
Bonds with performance bonds Fhat comply with the Regulations (an “Acquisition”). The State
shall ‘assign to Wexford, if required by Wéxford upon reésonable written notice, effective upon
Wexford’s replacement in full of the Frontier 3onds with peffbrmance bonds that comply with
the Regulations (whether such replaceﬁxenf occurs pﬁfsuant to an Acquisition or a Wexford Plan
[as‘ defined below]), the State Claim; pfovided, however, 10 assignment shall occur until it is
’ deteﬁnined by the parties hereto that the State Claim can be preserved as a matter. of law. If

Wexford elects not to take assignment of the State Claim, Defendants acknovvledge that, when

21t is the intent of the parties that for purposes of calculating the State's distribution from the assets of the Plaintiffs,
if the State receives any recovery from Frontier after the 180 day period described in paragraph 13(b) above, then
such recovery shall be included in the calculation of the State's distribution under paragraph 13(c) and paragraph 23,
if applicable. '



the Frontier Bonds have been replaced in their entirety to the satisfaction of the State in its

reasonable discretion by either the efforts of Debtors, Wexford of any other party, the
Defendants shall withdraw that portion or porfions of their claim related to the State Claim and
shall amend their proof of claim accordingly (Defendants, however, reseﬁe the right to amend
their proof of claim to assert any claims other than the State Claim, if any).

15.  For pu@oses of this Order, the term “Enforcement Relief” shall mean a right of
the Defendants to take any Enforcement Action, unless otherwise consented to in writing by the
State, without prior order of this Court and unaffected by these Cases, iﬁcluding conversion
thereof fo cases under chapter 7,kor any suBsequent case or proceéding that ie Debtors, (;r either

| of them, may commence or. have commenced against them, as to which Eni'bmément Action the
. Debtors and any other party claiming by or tﬁrough the Debtors and Wexford shall have no right

" to seek an injunction or stay. NOTICE IS HEREBY GIVEN TO ALL INTERESTED PARTIES

THAT THE TERMS OF THIS PARAGRAPH DEVIATE FROM THIS COURT’S LOCAL _

‘RULE 4001-2(c). If Wexford has not closed an Acquisition by the end .of the First Wexford
Acquisition Period, the Dcfendants shall immediately be entitled to Enforcement Relief;

provided, however, that if Wexford shall have provided to the Defendants’ counsel, Matthew B.

" Bunch or W. Thomas Bunch (“Defendants’ Counsel”), on or before the last day of the First

Wexford Acquisition Period, wntten notice which demonstrates that Wexford is in gooc} faith
pursuing an Acqm'sitioﬁ (ﬂle “Wexford Acquisition Extension Notice”)‘or has contract;d for the
Acquisition but cannot obtain a Court date for approvaliherépi: ciue only to the Court’s own
scheduling‘ conflict within the F1rst Wexford Acciui_sition Period; then Wexford shall have an

additional sixty (60) day period commencing on the day after the end of the First Wexford




Acquisition Period (the‘ “Second Wexforci Acquisition Period”)’ to close an Acquisition.

16. The Defendants shall not take any Enfdrcement Action during the Second
Wexfofd Acquisition Period. |

17.  If Wexford fails to (a) éivé a Wexford Acquisition Extension Notice prior to the
end of the First Wexford Acquisition Period, or (b) consummate an Acquisition prior to the end
of the Second Wexford Acquisition Périod, then the Defendants shall immediately be entitled to
Enforcement Relief unless an}; of the -folloﬁng occurs: (x) Wexford has not givén a Wexford
Acqui;sition Extension Notice A~prior to the end of the First Weﬁcford Acquisition Period, but has,
prior to the end pf fhe first Wexford Acquisition Period, given to Defendants’ Counsel wﬁ&en
notice (a “Wexford Plan Notice”) that Wexford intends to sponsor or propose a plan or plans of
-reorganizatifm in the Cases (a “l;lan”); (Sr) Wexford has given a Wexford Acquisition Extension
Notice, and prior o the end of the Second Wexford Acquisition Period, Wexford has given a
Wexford Plan Notice; or (z) thé Debtors havé given to Defendants’ Counsel written notice, prior
to the. end of the Fﬁst_Wéxford Acquisition Period, that ﬁe ﬁebtors intend to propose a Plan (a
“Debtor Plan") that is not sponsored or proposed by Wéxford but provides for replacemen_t, in
full, no later than the eleventh (11%) day afier entry of an order confirming the Plan (such entry
date being heieaﬁer referred to as the “Confirmation Daté” and sdid order shall be tendered to
the 'Céurt for entry within three business days after such confirmation hearing date), of th:
Frontie;. Bonds with reclamation bonds that comply with the Regﬁlafions (a “Debtor- Plan '

Notice”). In the event that Wexford has given a Wexford, Plan Notice, then the rights and

31t is understood that the Second Wexford Acquisition Period ends on the one hundred and twentieth (120th) day
after the date of entry of this Order. ~



obligations of the parties shall be governed by the provisions of paragraphs 18 through 25 below

under the subheading “The Wexford Plan Track”. In the event that the Debtors have given a

Debtor Plan Notice, then the rights and obligations of the parties shall be governed by the

provisions of paragraphs 26 through 36 below under the subheading “The Debtors Plan Track”.
The Wexford Plan Track |

18.  Wexford may give a Wexford Plan Notice np later than one hundred and twenty
(120) days after the date of entry of thiS Order. In the event that Wexford timely gives a
Wexford Plan Notice, a Plan proposed or sponsored by Wexfprd that provi@eé for replacement,
in full, no later than the eleventh (11™) day after the Confirmation Date, of the Frontier Bonds
with reclamation bonds that comply w1th the Regulatibns (a “Wexford Plan”) shall be filed no
later than two hundred and forty (240) days after the date of entry of this Order (the “Wexford
Plan Deadline”). | | A

19.  The >Defendants shall not talpe any Enforcpment Action during the period from the
date upoh which a Wexford Plan Notice is given through the Wexford Plan Deadline and, if a
Wexford Plan is ﬁled, shall not take any Enforcement Action except as provided in paragraphs
21 through 25 below,

20. quject to the provisions of paragraphs 26 through 36 belqw, if applicable, in the
event that a Wexford Plan is not filed on or before the Wexford Plan Deadhne, then the
Defendants shall immediately be entitled to Enforcement Rehef

21.  In the event that a Wexford Plan is filed on or before the Wexford Plan Deadlme,
thén no later than the date on which the Wexford Plan is transmltted to cred;tors for voting (the

“Wexford Plan Voting Commencement Date”), Wexford shall provide to Defendants’ Counsel a

10



copy of a wriﬁen commitment from a surety qualified under the Regulations to provide
performance bonds (a “Qualified Surety”) to replace in full the Frontier Bonds no later than the
Confirmation Date (a “Bond Replacement Commitment”).

22. Subject to the provisions of paragraphs 26 through 36 below, if applicable, in the
event that Wexford fails to provide Defendants’ Counsel a copy of a Bond Replacement
Commitment on or before the Wexford Plan Voting Commencement Date, then the Defendants
shall immediately be entitled to Exiforcement Reliéf.

23.  Subject to the provisions of paragraphs 26 through 36 belbw, if applicable, in the
event that a Wexford Plan is filed on or before the Wexford Pian Deadline, and in the‘ further
event that Wexford provides to Defendants’ Counsel a }copy of a Bond Replacement
Commitment on or before the Wexford Plan Voting .Commencement Date, but an order
coMg ;chc Wexford Plan is not entered on or before sixty (60) days after the Wexford Plan
Deadline (the “Initial Wexford Coﬁﬁrxﬁation Deadline”), then the Defendants shall immediately :
be entitled to Enforcerhent Relief; provided, however, that if Wequrd provides to Defendants’
Counsel, pﬁor to the Initial Wexford .Conﬁr'mation Deadline, a notice that Wexford elects to
extend the period in wﬁich to obtain confirmation of a Plan (the “Wexford Extepsion Notice”),
then the' Defendants shall not take any Enforcement Action during the period from the date upon
which the Wexford Extensioﬁ Notice is given through the date that is sixty (60) days afier the
Imtlal 'Wexford Conﬁrxha;cion Deadiine' (the “Ultimate Wexford Confirmation Deadline”).
Wexfoi'c_l’s giving of the Wexford Exteﬁsioﬁ. Notice shall automaticéﬁy result in a further
extension of the Wexford Superprioﬁty Status to the Stﬁte Claim by an additional $1,000,000

(the “Second Utah Share”), and, thereafter, any payment, if any, in respect of the Wexford

11



Superpriority Status shall be paid 20% to the State and 80% to Wexford; prov'ided, that under no

circumstances shall the State reqeive more than $2,000,000 in the aggregate for the First Utah
Share and the Second Utah Share.

24.  Subject to the provisions of paragraphs 26 through 36 below, if applicable, in the
event that an order confirming the Wexford Plan is not entered on or before the Ultimate
Wexford Conﬁxmatiox; Déadline', tilen tﬁe Defendants shall immediately be entitled to
Enforcernent Relief.

25. Subj ect to the provisions of paragraphs 26 through 36 below, if apphcable, in the
event that an order conﬁrmmg the Wexford Plan is entered on or before the Initial Wexford
Confirmation Deadline or the Ultimate Wexford Confirmation Deadline, but a Qualified Surety
does not replace in fﬁll the Frontier Bonds within eleven (1 1) daYs after entry of such
conﬁnhaﬁon 6rder, notwithstanding an ap'pe;ll or stay of such confirmation order, then the
Defendants shall immediately be entitled to Enforcement Relief. |

The Debtors Plan Track

26. - The chtors may glve a Debtor Plan Notice not later than sxxty (60) days after the
date of entry of this Order (the “Debtor Plan Notlce Deadline”).

27. The Defendants shall not take any Enforcement Action during the périod prior to
the Debtor Plan Notice Deadline. | 7 |

28. In the event that the Debtors timely give a Debtor Plan Notlce, the Debtors shall'
within sxxty (60) days after the Debtor Plan Notice Deadline (the “Debtor Plan Funding Notice
Deadline”), give notic~e to Defendants’ Counsel which notice shal} contain or ch accompanied by

evidence that the Debtors have a source of adequate funding for a viable~ Debtor Plan (the

12



“Debtor Pla‘n-Fﬁnding Notice”).

29.  Subject to the provisions of paragraphs 18 through 25 above, if applicable, in the
event that the Debtors fail to give a Debtor Plan Funding Notice on or before the Debtor Plan
Funding Notice Deadline, then the Defendants shgll immediaﬁly be entitled to Enforcement
Relief. | |

30. Ifthe Debtors give a timely D;btor Plan Funding Notice, the Defendants shall not
~ take any Enforcement Action from the Debtor Plan Funding Notice Deadline through the one
hundred and twehtieth (120"’) day after the Debtor Plan Funding Notice Deadline (the “Debtor
i’lan Deadline”). ‘ | |

31.  The Defendants éhall ﬁot take any Enforcement Action during the period from the
date upon which a Debtor Plan Funding Notice is given through the Debtor Plan Deadline and, if
a De;btor Plan is filed, shall not take any EnforcementtAction except' as proﬁded in paragraphs
32 through 36 below. - |

32.  Subject to the brovisions of paragréphs 18 througﬁ 25 above, if appliéable, m the
event that a Debtor Plan is not filed on or before the Debtor Plan Deadline, then the Defendants
shall immediately be entitled to Enforcement Relief.

33.  Inthe event that a Debtor Plan is filed .on or before the Debtor Plan Degdh'ne, then
" 1o later than the date on which the Debtor Plan is transmitted to creditors for voting (the “Debtor
Plan Voting Commencement Date”), the Debtors‘éhall provide to Defendan;s’ Counsel a copy of
aBond Replacemént Commitment from a Qualified Surety.

34.  Subject to the proﬁsidn_s of paragfaphs 18 through 25 above, if éppﬁcable; in the

event that the Debtors fail to provide to Defendants’ Counsel a copy of a Bond Replacement

13




Commitment from a Qualified Surety on or before the Debtor Plan Voting Commencement Date,

then the Defendants shall immediately be entitled to Enforcement Relief.

35.  Subject to the provisions of paragraphs 18 through 25 above, if Vapplicable, inthe
event that a .Debtor Plan is filed on or before the Debtor Plan Deadline, and in the further event
that the Debtors provide to Defendants’ Counsel a copy of a Bond Replacement Commitment
from a Qualified Surety on or before the Debtor Plan Voting Commencement Date, but an order
confirming the Debtor Plaix is not entered on or before sixty (60) daSrS aﬁer.the Debtor Plan
Deadline (thé “Debtor Confirmation Deadline”), then the Defendants shall immediately be
entitled to Enforcément Relief. | |

36.  Subject to the -provisio.ns of paragraphs 18 through 25 ébove, if applicable, in the
event that an order confirming the Debtor Plan 1s entered oﬁ' or befoi;e ﬁe Debtor Confirmation
Deadline, but é Qualified Surety does not replace the Frontier Bonds within eleven (11) days
aﬁer entry of such confirmation order, notwithstanding an appeal or stay of such confirmation
order, then the Defendants shall imrﬁediately be entitled to Enforéement Relief.

37.  Defendants shall have the right to conduct weekly inspections of the Debtors’
Utah Opemﬁoﬁs to dfstermine the Debtors’ complianéé with all regulations gppﬁcable thereto.

38. - The Debtors and Weﬁford agree 'not to object to any request or application ﬁled
" by tﬁe Defendants for allowance of an administrative ekpense claim for Defendants’ attorneys’ v
feés and costs, unde; section 503(b)(3)}(D) of the Banl&uptéy Code, in an amount not‘tO'exceed
$50,000.00, and further agree ﬁot to urge any other ent;ty, creditor or interested party to object tp

any such request or application on any basis, including but not limited to, the basis that the

14




Defendants assert or contend that tbey, by means of this Agreed Order, have made a substantial~
contribution for the benefit of the Debtors, their estates and the creditors therein.

39.  Ifthe Defendants are entitleq to IEnforcement Relief at any time as outlined in this
Agreed Order but the right to such reliéf ﬂ;ereunder has hot been exercised by the Defendants,
éuc_h Enforcement Relief shall not be deemed waived by the Defendants and the Defendants may
~ later specifically invoke such relief at any time without prior notice.

40. Any cash 'payments madg to .thé Staté by any party in satisfaction of the State
Claim made (1) prior to th'e' Frontier ands being réplaced in ‘their entirety or (2) in advance of |
~ any failure or deféult by the Debtors to perforﬁ their reclamation obligations under the Permits,
immediatel& upon receipt, reduce the- First Utah Share or Second Utah Share, whichever is
‘applicable, dollar for dollar; provided, however, that such payments sﬁall not (a) require a bartial
 release of any Frontier Bonds from the State; (b) be deemed as a waiver of any of the State’s
rights against Fronﬁer un_dér the Frontier Bonds; or (c) a reduction of Frontie;’s liability under
the Frontier Bonds. | |

41.  Since all'mattel"s and issues in Adversary Proceeding No. 02-5001 havé l;een
‘resolyved, said adversary proceeding and thé Deﬁtors’ Motion for an Order Detenﬁining That (A)
| Certain Propose& Actions by the State of Utah Wouid- Violate the Automatic Stay; and (B) the -
State of Utah has Willﬁﬁly Violated the Atlxtomatic Stay should be and the ;same hereby are
dismissed with prejuc_iicé with each party to bear its own costs, expenses an& attorney’s feeé,
except as specifically 'provided in paragraph 38 of this Order. There being no just cau;e for

delay, this is a final and appealable order.
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FEB 2 5 | A - ’ s
Dated: 2002 67&% . f}-é\. g \.‘.“;,'-;_.."ié.-.:‘:;'i‘.‘.-:‘..;; ;' i-'."';.;“- .

HON. JOSEPH M. SCOTT, JR.
UNITED STATES BANKRUPTCY COURT

TO BE ENTERED AS AN AGREED ORDER:
SQUIRE, SANDERS & DEMPSEY L.L.P.

Stephen D. Lemer

Gregory A. Ruehlmann

~ Jeffrey A. Marks

312 Walnut Street, Suite 3500
Cincinnati, Ohio 45202
Telephone: 513-361-1200
Facsimile: 513-361-1201
Email: slemer@ssd.com

gruehlmann@ssd.com
jemarks@ssd.com '

and

. FOWLER, MEASLE & BELL, LLP

L i sy~

‘Taft A. McKinstry U
Ellen Arvin Kennedy
300 West Vine Street, Suite 600

Lexington, KY 40507-1660
Telephone: 859-252-6700
Facsimile: 859-255-3735

E—maﬂ tmckinstry@fmblaw.com
- eakennedy@fmblaw.com

COUNSEL FOR DEBTORS AND
' DEBTORS-IN-POSSESSION
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JOHN MAYCOCK, ESQ.

Assistant Attorney General, State of Utah
State Capitol Office

236 State Capitol

Salt Lake City, UT 84114-0810

and

BUNCH & BROCK

MMttt B. ‘Pirch /mq//um Hn/m Ilofvruow(

W. THOMAS BUNCH - q),r
MATTHEW B. BUNCH
805 Security Trust Building
271 West Short Street
P.0O. Box 2086
Lexington, Kentucky 40588-2086
(859) 254-5522

ATTORNEYS FOR THE STATE OF UTAH

SAWYER & GLANCY PLLC

ﬂobl’//% V- &lf(lm bumm

JOHN S. SAWYER J
ROBERT V. SARTIN
3120 Wall Street, Suite 310
Lexington, KY 40513
(859) 223-1500

COUNSEL FOR WEXFORD CAPITALLLC

Pursuant to Local Rule 9022-1(c), Taft A. McKinstry

or Ellen Arvin Kennedy shall cause a copy of this Order
to be served on each of the parties designated to receive
this order pursuant to Local Rule 9022-1(a) and shall file
with the Court a certificate of service of the Order upon
such parties within ten (10) days hereof.

G:ADATA\WPS1\AprilB\TAM\Lodestar\Adv. Utah\Agreed Order.DOC
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LODESTAR ENERGY, INC SETTLEMENT

FEBRUARY 25, 2002

United States Bankruptcy Court, Eastern District of Kentucky

Case Nos. 01-50969 and 01-50972: Adversary Case No. 02-5001

DOGM Permit No.

ACT/007/001 (Whiskey Creek Significant Revision)

ACT/007/020 (Horizon Permit)

Frontier Ins. Co. Bond Replacement Deadlines

By April 26, 2002:

By June 25, 2002:

By Oct. 23, 2002

By Dec. 12, 2002

By Feb. 25, 2003

Wexford must either have closed an acquisition of Lodestar’s
Utah operations with 100% bond replacement, or

A. Wexford has given notice which demonstrates that it is
proceeding in good faith with such an acquisition; or

B. Wexford or Lodestar have given notice that one or both of
them are proposing a Plan of Reorganization that includes
100% bond replacement as of the date the order approving
such plan becomes final

Either Wexford must have closed an acquisition with 100%
bond replacement, or either Wexford or Lodestar must have
given notice that one or both of them is proposing a Plan
with 100% bond replacement

If a Plan Notice has been given by June 25, a Plan with 100%
bond replacement must have been filed with the bankruptcy
court. In addition, before the Plan is transmitted to creditors
for voting, Wexford or Lodestar must have provided a Bond
Replacement Commitment executed by a Qualified Surety,
that the bonds will be replaced 100% no later than the Plan’s
confirmation date. 1f the Bond Replacement Commitment is
not timely provided, DOGM is entitled to immediate
Enforcement Relief.

Either a final order must have been entered confirming a Plan
with 100% bond replacement, or Wexford, by requesting a
sixty-day extension for the confirmation date, shall have
conveyed to DOGM an additional 10% superpriority lien
interest, bringing the aggregate DOGM superpriority position
to 20%, not to exceed $2 million.

A final order must have been entered confirming a Plan with
100% bond replacement. In addition, a Qualified Surety
must have provided the 100% replacement bond within 11
days of entry of such order, or DOGM is immediately
entitled to Enforcement Relief.

EXHIBIT B TO MEMORANDUM DATED 4-2-02



