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DIVISION OF

SERBATING AGREXMENT OIL, GAS & MINING

Thia Operating Agresment (this "Agresment") ig made and

antered into this day of June, 1997 betwesn SUNNYSIDE

COGENERATION ASSOCIATES, a Utan joint venture ("owner* or "SCAM)

and SUNNYSIDE ¢OAL COMPANY, a Colorado Corporation (“Operator“).

RECITALS: |

WHEREAE, Owner ia engaged in Planning, developing,
congtructing and operating a waste coal fired electric generating
Plant (tha “Pl&nt") Near the Sunnyside mine.and coal washing
facilities ("ggngzgigg_uing") in c;;pgn County, Utah, ang Owner
desires to utiljize exiating and future wasteg ¢oal rrom the
Sunnyeide Mine for use as fuel for the Plant; and

WHEREAS, Operator is the'owner anad operatcr of Sunnyside
Mine in carbon County, Utah and desires to have future waste coal
£rom the funnyside: Mine Utilized as fruel for the Plant; and

WHEREAS, Kaiser coal CQrporation’ ("Kaiger®) by a Deed,
Assignment and Bill of Sale dated as el Dscamber 28, 1987, {the
"Deed") convayed +o Sunnyaide ryel Corporation ("SEC"), then
- affiliate of Owner, and sre Lurther #onvayad and assigned to
Owner tha follewing: |

1. The gok, coal tailingé and slurry'discharga assuciated

with the Sunnyside Mine located or to b"deposited on certiin

real proparty (tha ”Eggl~££Qn§£Ix") kore particularly described
in Exhibir wav;
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2, The Rea) Preperty;
3. Ingress ang ¢gress across other real Property

associated with the Sunnyside mine €0 Real Property for tha

ang removing,Tailinqs as dcfinﬁd balow
(I!MM): ang

4. Environmental pernits assaciated with the Real Property
inciuding the state of utah coal Mining ana Reclamation Parmit
now  designated Ne. ACT/007/035 which relates to tne Real
Propsrty. (8uch Permit and any modified reclamation permit which
may be igsued with respect to Ownar's Real Froperty shall pe
refarred ;o herein as thae "nglgmggign_zggmig"); ang

WHEREAS Kaisar, as leauaf; ahd Owner, as lessee,

antered into a Land Lease Agraeement dated a8 of Marech 30, 1987
and amended as of Decamber 28, 1987 (the 'Leage”) to pProvide an
ares for use as g gite for the Plant on Praperties described at
Exhibit wp» (thq "RPlant _Site") and to provide the right to use
righta—of~way for powsr lines and Other needs associated with the
Plant, provided that asuch use is calculated to minimize
interfarence with Operator’'s activities at the Sunnysida Mine;
and

WHEREAS, Operator purchased the Plant site rrop Kajser
Subject to the Lease; ang

WHEREAS, Operator, aa owner of +the Sunnyside Mine and
Juccessor in intarest to Raiser, has the benefit e all of the

righta reserved tg Kaiser under the Deed; and

- 2 -



w— et wrid Qe Els

WHEREAS, Owner and Operator desire to enter into thig
Operating Agresment teo further svidance ﬁheir respactive rights
and obligations with respoct.to the Real Property, the Plant Site
and the Reclamation Pernit.

NOW THEREFORE, in consideration of $10.00, the nutual
agreements and covenants contained herein ana other good aﬁd
valuable consideration, the receipt and sutficiency of which are

hereby acknowledged, tha Parties agree ag follows:

_ ARTICLE 1: ENVIRONMENTAL RESPONSIBILITY
11 Environmenta) Responsibility.

(a) sSubject to the terms of this Agdreement, Owner
shall be Tesponsible for cbt:aininq and maintaining in good
atanding a1} pernits, licenses, raclamation bonds and any other
governmental authority needed on the Real Property and the Plant
Site to transport, daposit, stockpile, store, use, axcavate and
reclainm Tailings as defined beloy transportad and depesiteda on
the Rea! Praparty or the Plant Site.

(b) Oanr shall be responsible ang liabla, except ag
provided for below, for any condition or situation that creates
a vielation °f any permit, licenae, ruil, regulation or statutae,
if that condition or situation eccurs on the Real Property. sca
#hall ba responsible ang liakle for any conditiem or sltuation
that creates a viclation of any permit, license, rule, regulation

or statute, or causes damage regarding the area 48 set forth in
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ot later than 13

Bement (such area
hereinafter being defineq &a tha n]ﬂngm") « to the extant that

condition op situation is_caused or contributed te by Sca.

months after the axecution date of tpig Agr

(o) Natwithstanding the foregoing, Operator shall be
responaible and liable for any conditien or situation that

Creates a violation of any psrmit, Licensa, Tule, regulation, or

statute~l\ if that conditien op situatien OCewrs on the Real
Propertyzor Causes damage tegarding tha Real Property to the
extent that condition Or situation i& caugeq Or contributed to by
the Operator or ag9ants of the operator. OUperator shall be
responsible for all cutstanding pogm violations given to Operator
| regarding the Real Property,

(a) Title to the Tailings as defined kelow shall

being agreed ang undergtood that Prior e such transfar the
Operator shall huve all of the responsibility, liability ang
duties with respact te such Tailings).

() Operator shall indemnity andg hold harmiess Cwnex,
its employees, contractors, agents, successorsg, assigns, partners
and representatives frop and against any losses or liability
includinq any claims, damagas, necessary costs or axpenses,

inecluding, without limitation, Isasonable 1legal, consulting,
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out of op resulting fron any hagzardous wasta, substance,
Pollutant °r contaminate arising Or occurring in, on, or at the
Real Property due to Or cccasioned by the acts or emissions of
the Operator, its agent, employeas or contractors subsequent to
the dats of thig Agreaement; providead .nowwcr, this proviaion
shall not relats te Tailinga, as derineﬁ below, rronm the
Sunnyaside Mine. This provision shall BUrvive the termination gf
thia Agreement ang shall remain in fulj force and efrect until
am¢nded-?r Cerminated in writing by the Owner and Operator.

1-2 _Reclamation Permit. on February 4, 1993, Owner
received a Reclamation Permit for the Real Property rrom the
State of Utsh Division of 0il, Gams anga Mining ("DOGM") whieh
dllews £or (a) excavation, transportation and use of Tailings, as
defined below, deposited on the Real Property as fuel in the
Plant, (b) delivery Gf Tailings, as defined below, airectly trom
the Sunnyside ﬁine Lo the Plant Site for use as fuel in <the
lPlant, (c) postponement of reclamation on those Portions of the
Real Property which are Proposed to be excavated agy fuel for the
Blant, and (q) designation of additional areas on the Real
Froparty for deposit of Tailings from the Sunnyside Mine. owner
shall forthwith amend the Reclamation Permit to pProvide that pogm
and the V.S, Office of Surface ¥ining shall furnish copies
directly to Operator of all written communicatisns from such

agencies to Owner regarding the Reclamation Permit, including,

-5”-
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ARTICLE II: pEPOSIT OF TAILINGS; OPERATIONS

2.1 Qmmummmﬂ

(a) without limiting the genarality of the réstrvation
of righte ocontained in the Deed, Owner herepy agrees that

Operator\ shall have the Sontinuing rignt during the tarm of this
Agreenment, subject to and ip cempliance with whe Reclamation
Permit, uppps Permit, étate of “Utah Division of Air Quality
Approval Ordar ("Aix__?_g;m") and all other applicable Partmits,
to transport and deposit on the Real Property, 9ob, coal
tailings, ang slurry diacharge (“Zailings") ang Rock, as defined
in section 2.5 belew, which come frem the Sunnyside mine, Owner
shall have the right to direct the placement ©of Tailings and Rock
°n the Real Preoperty, which Placenent shall alloyw for reasonable
access for Oparator, Notwithstandinq the rights set forth
herain, Operator shall not deposit indQustrial waste, such ag
hazardous materials or substancas (including but not limited to,
asbastos, chemicals, Pellutants, contaminants, or toxic
subctances), eonstruction waste, Petroleaum produets ana

byproducts, garbage, refuse, junk, mining machinery, lumber or

other materials or a similar nature (collactlvely “dndustrial

-6-
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Wagte") on the Real Proparty; Provided, however, thisa provision

ghall not ralata to Tailings from the Sunnyside Mine. The

Operator hereby agrees that it shall at its gole cost and sxpenge

inmediately remeve any prohibited Industrial Wagta transferred to

©f this agreement by
the Operatoer's acts or onisaions. The industrial waste Disposal

the Real Proparty after the exacution date

Araa locatad on the Real Proparty, Previously utilized by the
Operator, shall .not ba utilized after axecution of this
Agreement.

R'(b) Operator agrees that it will transpdrt and depesit
all Tailinge produced from or generated by the sunnyside Mine to
the extent the Sunnyside Mine éro&ﬁééa oY generates the game and
to the extent Owner is authorized by the terms of the Reclamation
Permit, UPDES Permit and applicable perﬁite te rnceivg the sanme;
providad, that nothing in <this Agreement shall impose any
ebligation on Opsrator to continua operations at the sunnyside
Mina or affect mining practices at the Sunnyside Mine or
Operator's ceal washing facilitiss. Declsions 28 to whather
particular preducts or materials are waste to the Sunnyside Mina
and, therafore, to ke depositea on tha Kaal Proparty (nt the
Flant site) pursuant to the terms hereof, shall rest selely with
Cperator as owner of ﬁhe Sunnyside Mine, sgubject to the
Industrial Waste prohibition set forth above and appiicable laws.

(¢) If in the event it ashall reasonably appear to operator

that the actions op inactions of Owner lave created an inminent

-7 -
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Operator will otherwise ba barrad by the governmental agencies

having jurisdiction from continuing to exercige its righta to
deposit Tailings from the Sunnyside Mine on tha Real Proparty,
and  Owner shall have teceived writtep notice from +tha
Jgovernmental agency having Jurisdiction and failed to take
appropriate actien to rémedy any such conditien or default set

forth in such notificatien, thepn Opsrator, subject to the rights
and interest of the Bonaneclders' Trustee and Utah Power and
Lighet, an assumed busiﬁess name of PacificCozp, ("UP&L") shall
have the right, but not tha obligation, to assume full and
cemplets cuatody and control of the Réal Properiy includinq
slurry pondes and all other sites and areas on the Real Property
reasonably required by Operator for the disposal of Tallings from
tha sunnyside Mine.

In such avent Cparatar, subject to the rights ang interest
of the Bondhaolders' Trustee and upern, shall have the further
right, but not thé obligation, to take 8Uch actiens as shall be
necessary to remedy the conditions or defaults associated with
the Rea) Froeperty which caused +the Reclamation Permit op
Operator's rights to deposit Talllngs on the Real Yroperty to be
$0 jeopardized.

Notwithstanding the foregoing, Operator shall have no right
to romedy. any condition or default if Owner is proceeding wien

duc diligenca to Temedy any such condltion or defauit set rforth

- 8 -
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default or {f Owner ig by proper proceedings appealing the action

by DOCM oy sthar governmental agency having jurisdiction over the

‘Real Property.

2.2 Qﬁmm;ggmm owner, in coenjunction
Wwith the ocparator of the Plant,‘ shall prepare :ior Teview by
Operator, at lasast 3 months prior to the beginning of each
calendar year during the term ©f this Agreement, an operation ang
maintenance plan ("O&M. Plann) for the Real Property for such
succcedigg calendar yYear, axcept foc 1993, Ownar shall update
the 0&M Pian 2N a quarterly basis. Owner shall make reaéonable
attempta to incorporate comments byHOPerStor in the 0&M Plan ae
ag .to Accommodate Operator concerns. The &M Plan shall lsat
forth, in reasonable detail, Owner's Plans for excavation or
Tailings during such succeediny year., Tha O&M Plan shall algo
demonstrate tﬁat areas of sufficient si.ze are permitted and
available on the Real Property for Opesrator to’dcposit all
Tailings produce‘d and generatsd by the sSunnyside Mine during such
ansuing c¢alendar Year regardless of. whéther Owner's excavation
‘operations are conducted as Planned or are Buspaenaed or curtailiedq
dues to Porce Majeurs or Other causes. It is the intent ol Qwner
and.OPeratcr, and the O&M Plan shall provide, that Owner and
Operator shall plan, schedule and conduct their respective

cperaticns on the Real Property during the term of thils Agreenent

in such manner that areas of sufficient size to allow Operator



during each calendar year to deposit at laast twalve montns worth
©f Tailings prodused and genarated by the Sunnyside mine.
2,3 Notice.
(a) Owner ghall prcvida‘Oparator with the following written

notifications: '

(1) Ownexr shall Provide Opezator with at leagt ninety
{90} days advance notice, or as scon a8 reasonably possible, of
tha broposed submission of any modification or amendment of the
Raclamation Permie. Owner shall make reasonabie attampts, but
not be obligataed, to incorporate Operator‘a concerns submitted in
writing to the Owner. Owner shall conform Such  proposed
amendment to the regquizrements or'this Agfeament.

(ii) owner shail} Provide Opearator with at least tvelve
(1?) months written advance notice, or, if lass than twelve (12)
months, as socn as teasonably pPessible, or any plannad temporary
Or parmanent cessation of operations at the Plant and shalil
Provide Operator with imméd.iate telephonic or written notice of
any unschedulad temporary or Permanent cessation or dperations at |
the Plant. @

{1ii) Owner shall provige Operator with notice of tha
rYaceipt of any notice of violation or cessation order relating to
the Reclamation Permit within ;wenty-fbur (24) hours, or as soon

a3 reasocnably possible, of the recaipt of any such notice or

order by Owner.

- 10 -
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of any other notifications,_rtgulatory changes or other Natters

affecting the Reclamaticn Permit, owner'g operations on the Real

Proparty, or Owner's gperation ol Plant.

(v) Owner shall provide oOperator with reascnable

dumping ang disposal instructicons in writing ror Tailings

Conaistent with Owner s Reclamation Permit ror @ach calendar

month at least thirty (30) days in advanca of the beginning of
such month or as soon 35 reasconably possible. Opearator shaii
have fixf (S) business days after receipt of instructiong from
Owner to approve or propose reasonabla changyes in writing, 1g
Owhar does not receive 0porator'§wprapésed changes in writing
within five {$) business days, the 1notfuctions shall be deemad
approvad., 0wne: shall incorporate Oparator's PLoposed changes
unless the proposed changes are deemed vy owner to be
unreascnable under the circumstancas.
{b) Operator shall prqvide Owner with the following written
notifications: '
(i) Oparator shall Provide Owner with at least twelve
(12) montha advance written hotice, or if less than twelve (12)
montﬁs, as soon as reasonably posaible, of any planned temporary
OF permanent cessation of operations at the Sunnyside Minae and
shall provide Owner with immediate telephone or written notice of

any unschedulad temporary or permanant cassation of operation at

the Sunnyside Mine.

~ 11 -



- e e et Gy

(ii) Opaerater shali Provide Owner with notification ang

a4 copy theraof af any notice it ray raceive relating to the

Reclamation Permit including notiricationg regarding regulatory

changes or matters telating to the Oparations of the Sunnyside

Mina or the use of the Real Property.

2.4 Ceoarge Refuse, Operator will deliver gob and coal

tailings frem tha Sunnyside Mine wash plant qenernuy'
charactarizged as larger than 28 megn {"Coarsa Refuse“) to either
 the Plant gice or the Real Froperty, as direcred RY awner.
Without limiting Section l.1, Owner shall e responsible far
obtaininq‘ all permits, licenses ang authority required on the
Real Property and/or Plant Site for dperator to triﬁsport,
deopoait, stockpile and store doaz‘se rwfuse on the Real Froparty
and/or Plant Site. Operater shall cooparat.é with‘ the Owner in
obtaining and maintaining all such permits, licenses ang
guthority. Owner shall lavel the Coarse Refuse s0 that Cparator
can continue to daliver Coarse Refuse to the Real Property.
~ Operator Agrees to drive over tphe Coarse Refuse in such a manner
a8 to compact the Coarse Refuse which will prevent firas ana
allew additional Tailings to be placaed on top of the iirt in
accordance with the ﬁeclamatian Permit, UPDES Pernit, air Farmit,
and other permitg.

2.5 Roek. c:mncr'will designate an area or areas fo;
disposal on the Real Property for rock from the Bradforu breaker

at the Sunnyside Mine wash Plant ("Rock") from development at the

- 12. -
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Sunnyaide Mine o expansions thereof or hev nines developed op

lands now ownaad or hareafter acquiraed by Operator which utilize

the Sunnyside Mina facilities for the Processing and shipment of

Tailings and Reck, and Owner shall provide Oparater with access

to the designated area(s) for purposes of transporting and

depesiting Rock within such area(s) . Oparator shall make hest
reasonable afforts to deliver Rock which is substantially frae
from Industrial Waste.

2.6 goal Slurry. Operator shall be responsibla for
dtlivarylof refuse slurry’whiuh is comprised of water ana tine
vaste coal generally characterized as smaller than 28 magh ("Coal
Slurry*) from the Sunnyside Mine to the Réal Propeciy pursuant to
the O&M Plan, Owner's instructions Snd in accordance with all
pcrmit#, via tha Operator's slurry ditch to the slurry ponds
(cells) located on the Real Property. owner shall be r!iponsible
for mnintaininé_ slurry ditches  and for cleaning out angd
maintaining the slurry ponds on the Real Property in accordance
with applicable laws, licensas, authorizations and pernmits.
Operator will be responsible for maintaining slurry ditches and
obtaining and maintaining all permits, licenses and authorization
associlated with the coal alurry until delivery to the slurry
ditch c¢n the Real Property. Owner shall be responsible for
maintaining sufficiént capacity in the slurry ponds for receipt

of slurry from Operator's alurry ditch.
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2.7 ﬁigg_ggggxigx. The parties harets agree that Qwner

shall not be Yesponsible for the loss or danage to any prbperty

©f Operatar and/or itas agents or subcontractors, iy any, excapt

1f such loss or damage results from the willful or grossly

its contractors or subcontractors,
ineluding Main, as defined in Section 6.1,

negligent acts of Owner,

Savage Industries Inc.

("Savage") or Tampella Services Inc. ("lanpelta“) .

Consiatenr

with the rights and obligationa of each Party nhereto, Operator

shall, at its sole cost and expensa, furnish whatavar security it

finds necessary to adequately protect its Praoperty.

2.8 £233. It shall be the agle responsibility
of Owner to construct and maintain  asuch roads, ways and
transportation facilities required for the transportalion of the
Tajilings on the Real Property and/aor to the Plant Sita in

accordance with applicable laws, licenses, authorizations and

Permits. Operater shall coordinate its activities with the Owner

50 as to promote efficiency of effort and to comply with the
vegulatery requirements imposed on the Real Propcrty and the use,
Operation, and maintenance of the Plant. Owner shall be
reaponsible for dust centrsl, in compliance with the air Permit,
for roads and working areas on the Real Property.

2.9 5g;gg;n:gg__nngh_;mn:gxgngntg, Notwithstanding the
reservation of rights of Operator contained in the Deed.‘the
congtruction of roads GE conveyors on the Real Freperty by the

Operatur shall be subject to the reasonable approval of the Owner

- 14 =
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or its designated agent; further, in no event shall Operator in

its exercise of auch rights, impair the transportation of parsons

and materials to, or the use, operation and maintenanca of the

Plant, or Owner's use of or access to the so-called Tonka Road.

The Operator agrees that aa Part of its duties hereunder it shall
notify Owner of any areas of, or structuras docated on, the Raal

Property which may need repair or alteration.

2.10 dedimentation Pondw. Owner shall be responsibla ror

maintaining the sedimentation ponds, basins, silt fences,

ditches, culverts and related items on the Real Proparty.
~

2.11 Reglamation Soi) Borrow Area. The Reclamation Soil

Borrow Area, located on the Real Pfoperty, is owned by Ownar ana

Owner shall utilize this material in the Owner's DOGM reclamation

Plans.

20 Test PLOT and Bounds demarcation. Owner
shall be responsible for the Revegetation Test rplot and for
maintaining the boundary markers between the Real Property and
the Sunnyside Mine permit area for the term of this Agreement.
Owner shall provide Oparator with copies of all reports or
studies whlch are conducted on the Rov.éutation Test Plot,

2.13 Powar Lines. Operator shall be responsible and liable
for all costs associated with waintaining power 1lines in
accordance with applicable laws that provide power t¢ the

Sunnyside Mine whivh touch or cross the Real Property.

- 15 -



ARTICLE III: TERM
3.1 Tsrm. fThe Term .of this Agrsement shall

from the datae herecf and

be effective
ahall continue for a perjoq of thirty

(30) years frem the date heraeor provided, however, tnat the

parties may mutually agree in writing to extend this Agreenment

for subsequent five (%) year terms at any time artar any date

which is ninecy (90) Qays prior to the expiration or terminatien

of thie Agreement,

ARTICLE IV: TFORCE MAJEURE
4.1 'EQEQQ.Mai&ggg. Neither Party shall be liable to the

other for any frilure to perform such Party's obligations
hereunder to the extent and for the period that such Tallure is
due to any cause beyond its Feasonable control which cannot be
remedied through exercise of due diliyence or - expanditure of
reascnable suma of money (all of which causeg are callad "Force
Majeure" herein), including but not limited <o eivil
diaturbancea,‘ war, fires, climatic cunditlons‘ not reasonably
focreseecable, acts of God, acts or publ;c enemy, or acts or
failures to act by any governmental ent;ty, and with respeoct to

8CA, if Utah Power & Light (vypsL“) (or its successors or

asgigns) shall net ba required to purchase electrical power
generatad at the Plant as a result of an event of Force Majeure
or otherwise under that certain Power Purchase Agreement between

3CA and UP&L dated Janary 30, 1987, as amended. Without
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limiting the foregoing, any such act, event or occufrgncg

resuleing from the negligence of such party shali not constitute

& Torce Majeurae under this Agreement ., o :

-2 gbligations of Affected pParty. 1The affected party
shall (a) netify the other pirty promptly i{in writing of the
occurrence of any Force Majaure which may hanper or impair the
performance of such affacted party, (b) givé tull information
ssncerning such Force Majeure, (o) Promptly exercise all duae
diligence and =xpend all reasonable sums of avney to ramdve or
lessen the effect of such Porce Majeure, and {Q) promptly notiry
the othef party of tha ending date of such Force Majeura. No
Suspensions or reductioen due to Feorce Majeure shall invalidate
the remainder of this Agrsement:; provided, howaver, on removal or
remedy of the rorcs Majeure avent in whole or in part, the

pafties shall resume their performance as provided for herein.

ARTICLE V: FEES AND TAXES
5. Pees and Taxes, Owner will pay all fees, taxes and
royalties, if applicable, assessed and levied directly on the
Real Property, including but not limited to real estate taxes,
. Teclamation fees inmposed pursuant o Sectiaen 402(x) of the
Tederal Surface Mining Control and Reclamation Act of 1977 and
the excise tax imposed pursuant to Section 4121 of the Federal

Black Lung Benefits Revenue Act of 1977. Operator agrees to



PO hwml’ Do udich . @31

Promptly forward to Owner any notifications it receives regarding

the Real Property, the Plant site or the piant.

ARTICLE VI: OWNER'S RTGHTS AND OBLIGATIONS

6.1 Other Mreements. owner has entared into an dperations

and Maintenanmce Agreement with chaa. T. Main Inc., now doing
business as Parsona Main, Inec. (5ugjn"} attached as Exhibit npn
and ¢ertain other AJgreements with thirda parties relating to the
Use, operation and maintenance of tha Plant (Collectively, the
"Pla O 1 nts*y. Operator further Acknowledges
that Owner may assign or deleagate certaip of its rights and
responoibilities to Main, Savage,'drampélla and cther parties

through the Plant Opnretion Agreemants, nowever, sueh agrsementsg

8hall not relieve Owner of any respensibilities or obligationg
under this Agreement.

6.2 gggngxggignﬁgng&ngsiggg. Uperator agrees to cooperate

With Owner's agents including Main, Savage and Tampella in their
exercisge of any of owneb's rights and responsibilities under this
Agreement asajgned or delegated under the $lant Operation
Agreenents. Operator shall‘accapt any autherized communication
from Ownar's Aagents pursuant to such Plant oOperation Agreasments
as ﬁhough the asame were given by Owner. owner gshall provide
Operatoer with a list of authorized agents, which list shall be

amended from time to tine to rafiect current conditions.
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ARTICLE VII: INDEPENDENT CONTRACTOR

7. Indznsnﬁzn:_snn:xgg;g;. It is agreed and understosa

that Operator is in all respects an indepandent contractor, and

nothing contained in this Agreement shall make Operator an agent

Or employee of Owner, its pPartners, parent corporatien op

affiliates. Operator shall be solely responsible for selecting

the manner and methoed of its obligations under this Agreement,

Operator shall cooperate with Owner, Main and Savage and shall
cowply with tha reasocnable raquests of Owner, Main or Savage
concerning the Qpermtor's activities on the Real Proporty as

provided for herein.

ARTICLE VIII: REPRESENTATIONS AND WARRANTIES

8.1 BgRxs&ﬂnzn:ignn_snﬂ_ﬁszrnn;iss- Each party te this

Agreement repreasents and warrants to the other party as follows:

(a) such party has all necassary power and authority

to execute and dslzver this Aqreanont and to perform its
oblzqatzons hereunder;

(P} the execution and delivory by such party of the

Aqreement and the performance of its obligatxons hereunder has

been authorized by all necedsary action {(corporate, partnership

or ctherwise) and, upon execution thereof by the other party,

this Agreement will bae the legal, valid and binding obligation of
such party;
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{¢) othex than 483 expressly sat }tcrth hcfein, no

consent, -approval or other authorization is needeq tar thae

execution or delivery by such party of this Agreement or the

performance of its obligations hereunder; and

(d) neither the execution or delivery by such party of
this Agreement nor the performnnce by such party of itas:
cbligations hereunder conflicts with or causes or will causa a
violation of any laws, dofporute or partnership documents {(as the
Catie may be) or default or breach under any other contracts,
agreements or instruments by which it or any of its properties
are or may be bhound.

8.2 Survival. The ‘rapro;ohtatihns contained in this

Article VIII shall surviva the exacution and delivery of this

Agreament.

ARTICLE IX: DEFAULT

9. Default. | It either party defaults in any ot its
material obligativns hereunder and fails to cure such default
within thirty (30) days aftar receiving written notice from the
other party ot sﬁch default (or if a cure cannot be comﬁlahed
within such thirty~day period, than within such longer period as
reasonably may he required so long as the Qefaulting party has
conmenced its cura within such thirty-day period and is
diligently pursuing such cure), then the other party in addition

to any other rights it may have at law or in equity may terminate

- 320 -
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this Agreement by giving written notice to the defaulting party

of its intention to do so specifying the date on which this

Agrecuent shall be terminated (which shall not be lass than tan
(10) days after the date such notice of termination is
delivered). Such termination shall net relieve any ebligation of

either party- arising or having beceome due prior to the

ﬁermination.

ARTICLE X: INDEMNIFICATION

10. Indemnification. Each party agrees to defand at its

5,

own cost and éxpense and to indemnify and hold harmless the other
party ana its officers, directors, employees, partners,
Successors and raepresentatives from any less, damage, li&bility,
demand, clain, damage to Property or persenal injury or death,
legal or administrative proceeding, and costs and expansas
(including but not limited to reasonable attornevs' fees and
axpenses) ralating to 6r arising from any of tha same, ineluding
those relating to or arising frém any Induatria1IWast-, (sach a
"Loss"), te the extent any Loss results from or arises direct;y
vor indirectly, or in whole or in part £rem any neqgligent or
willful act or omission or material breach of this Agreement by

Such party, its agents or its employeas,
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ARTICLE XI: EXISTING AGREEMENTS

11, ;xia&;ng_bg;ggmsn;g Owner and Operator acknowledgas

‘and agree that each ias subjact to all of the rignts, obligations,
terns and conditions imposed or reserved in the Deed and in the
Leage in accordance with their terms and that this Agresment does
not diminish, iimit, enlarge, terminate, supersade or nodify the

Tespactive rights, obligations, terms and conditions of thasme

agreanents.,

ARTICLE XII: MISCELLANFOUS
12*i Notlceg: All notices, paymenté reports, consents and
othar communications between the parties shall be in writing and
shall be sufficiant when déliversd in person or when'mailing by
certified United States mail, postage prepaid, or when deliversd
By personal delivery or sent by telecopy to the parties at thair

respective addressas, which shall prevail unless notice of a

changa is given in writing: .
TO OWNER: Lecal

Sunnyside Cogcn.tatian Aesociatus
Attantion: David Pearce

P.O. Box 38087 ‘

Salt Lake City, Utah 84158-0087

-~ 22 -
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Reston Office

Sunnyside Cogeneration Associates
Attention: President

¢/0 Environmental Power Corxp.

200 State Street, 13th Floor
Bogton, Mass. 02109

Tel: {617) 720-8830

Fax: (617) 720-4%44

WITH A COPY TG: Huntaon and Willianms
200 Park Avenue
43rd Floor ‘
New York, N.Y. 10166-013§
Attention: Bdward B. Koehler
Tel: (212) 309-1000
Fax: (212) 309-1100

. AND: Callister, Duncan and Nebeker
\ Suite 800 Kennecoctt Building
Salt Lake ¢ity, Utah 841313
Attention: Fred W. Finlinson
Tel: (801) $30-73S3
Fax: (801) 364-9127

TO OPERATOR: Sunnyside Coal Company
Attn: Robert Burnhan
1113 Spruce Street
Beulder, Colorado 80302
Tel: (303) 938-1506
Fax: (303) 445-0281

WITH A COPY TO: Forrest E. Cook, Esg.
Hutchinsen, Black and Cook
1215 Spruce Strast
Boulder, Colorade 8023032
Tel: (303) 242-6514
Fax: (303) . 442~6593

AND: Sunnyside Coal Company
Attn: Joe Fielder
P. 0. Box 9%
Highway 123 Whitmore canyon
Sunnyside, Utah 34539
Tel: (801) 888-~4421
Fax: (801) B3g8-2%81



deposited in the mail with sufficient pPoatage attached. Unless

otherwigze Frovided, twenty (29} days shall be dtemea sufficient
notice.

12.2  Gaverning raw. The validity, intarpretation anq

Performance of this Agreenent shall be governed by the laws of
the State of Utan.

12.3 kntire Agreement. This Agreement sats forth the

entire agreement betwaén the owner and tne Operator with respect
to the \subjcct matter hereof and Supersedes alj] prior
negotiations and dealings; pProvided, however, that thie Agreement
shall in ne event ba éunatrued a8 limiting or fuperseding the
reservation of rights contained in the Deed. No changa in,
addition to or nodification of any of the provisions or this
Agreemcnt shall be binding upen either pParty unless in writing,
signed by an authorized represantative of each party.

12.4 No Hajver. No waiver by either Party of any breaeh
of the other Party of any of the Provigsions of this Agraement
shall bc conastrued as a waiver of any subsequent breach, whethar
of the same or or g, different proviaioﬁ in this Agreement.

l12.% sugggaggxg_agnng. It {s understcod and Agreed by and

betveen the partiaes hereto that all the terms and conditions

herein contained shall extend to, inure to the benefit of, and

-~ 24 -
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Pective successors and
assigns, subject to the pProvisions or Sectiong 3.1.

12.6 Assignment. Excapt as ekpr-scly Provided ror. herein,
neithaer party shall have the right to assign this Agreaement to a
third persen or entity without first receiving <the express
written consent of the othay party, which shall ndt. be
unreasonably withheld; pProvidedq, however, that this Section 12.6
chall not prevent Owner from assigning this Agreement +o securse
porrowings by or preexisting indebtednress or Owner, nor shall it
Pravent Ownar fram assigning thigs Agreemsnt in connection with
any sala ;nd laaseback Or other type of finﬁncing Qf the Plant,

Any attamptag assignment inconsistent wien this Section 12.6

shall be null ang veold.

12,7 asxgzggiligx. The invalidiey or unenforceability of
any portion or Provision of this Agreement shall not affect the
validity or enforceability of tne remainder or this Agreement,
Any invaliq or unenforceable portien or prbvision shall be deemed
severed from this Agreement and the balance thereof shall be
Gonatrued and enforcad as if the agreement did not contain such
invalid or unenforceabla portion or provisien.

| 12.8 cCapuions. The captions céntainad in the Agreement are
for convenience and referencs only and in no way define,

descrike, extand or limit the SCope or intent of this Agreement

or the intent of any provision contained hergin.

- 25 -~
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12.9 Counterparts. This Agrasment may be axecuted by tha

parties in separate Counterparts, esach of which shall be
original but all ©f which shall be one and the sane

an

ins;rument.

IN WYITNESS WHEREOF, the parties hereto have caused this

Agreement to be executed au of the day and year first set fortn

abova.

suunvs:nz COGENERATION ASSOCIATES
@ Utah joint venture :

By: KAISER SYSTEMS INC.

By: _~
Name:

Title:

By: KAISER POWER oOF SUNNYSIDE, Inc.

By:
Name:

Title:

SUNNYSIDE COAL COMPANY

' By:
Name:

Title: _ Prestdent

G OHMMON AL AMAWBCONTOvI 625
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STATE OF

88.

Nt Vst e

COUNTY OF

The foregoing instrument was acknowledged before me this

day of June, 1993, by ' ’

of Sunnyside Coal Company, a Colorado corporation.

NOTARY PUBLIC

My Commission Expires: Residing At:
STATE OF )

) ss.
COUNTY OF )

The foregoing instrument was acknowledged before me this

day of June, 1993, by ’ v

of Kaiser Systems, Inc.

NOTARY PUBLIC

My Commission Expires: Residing At:

- 10 -



STATE OF

) s
COUNTY OF )

The foregoing instrument was acknowledged before me this

day of June, 1993, by . ’

of Kaiser Power of Sunnyside, Inc.

NOTARY PUBLIC

My Commission Expires: Residing At:

GOOMMONPUBRL\BWHEFORM\S0S] 4§
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Edward B. Koehler, Esq.
Hunton & Williams

200 Park Avenue, 43rd Floor
New York, NY 10166
Telephone: (212) 309-1000
Telecopy: (212) 309-1100

H.  ESCROW

The Parties agree that all documents including the

Operating Agreenent and funds mentioned herein shall be
placed with ("Escrow Agent®) to be held
until all documents have been executed, title in WRNUM

#91-231 has been verified, and regulatory approvals hav
been obtained, all as set forth in the Escrow Agreeme?fif?ii>

attached in Exhibit A.

IN WITNESS WHEREOF, the Parties hereto have executed
this Agreement as of the day and date first written above.

SUNNYSIDE COAL COMPANY

SUNNYSIDE COGENERATION ASSOCIATES
KAISER SYSTEMS, INC.

By:
Its:

KAISER POWER OF SUNNYSIDE, INC.






