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Office of Surface Mining Y OF OIL |
Reclamation and Enforcement s . GAS & MINING
P.0O. Box 360095M

Pittsburgh, PA 15251-6095

" ("M T \‘\
Re: Sunnyside Cogeneration Associates - Permit No/ ACT/007/03;\\\>
Coal Reclamation Fee Report - OSM-1 '

To Whom It May Concern: ’Z% P Ny

. . i @&d/ﬁ/{/
Enclosed please find OSM-1 Coal Reclamation Fee R pe¥t for the
fourth quarter of 1994 for Sunnyside Cogeneration Associites ("scav).

Please note that future correspondence relating to the 0OsSM-1
reports should be sent to the following address:

Plant Manager

Sunnyside Cogeneration Associates
P.O. Box 10

East Carbon, Utah 84520

Telephone (801) 888-4476

As you know, the Office of Surface Mining ("OSM") has determined
that SCA is not required to pay AML reclamation fees pursuant to OSM’s
decision dated July 27, 1994, a copy of which is attached hereto and
incorporated by reference herein.
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Thank you for your cooperation in this regard. If you have any
questions, please feel free to contact me.

Very truly yours,

CALLISTER NEBEKER & McCULLOUGH

“Bru— &) “13455355 -

Brian W. Burnett

cc: Utah Coal Regulatory Program
Utah Division of 0il, Gas & Mining
355 West North Temple
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203
Attention: Lowell Braxton

Jose Gutierrez

Sunnyside Cogeneration Associates
P.0O. Box 10

East Carbon, Utah 84520

Robert S. Evans II

NRG Energy, Inc.

1221 Nicollet Mall, Suite 700
Minneapolis, MN 55403-2445

Alane Boyd

Eckhoff, Watson & Preator Engineering
1121 East 3900 South

Suite 100

Salt Lake City, Utah 84124

G:\CDN\PUBL\BWB\LTR\129564-1



U.S. Department of the Interior, Office of Surface Mining Reclamation and Enforcement = 0S549351 )

Part1 -- OSM-1

2. | 1 hereby certify that the statements made herein are true, complete and |
= correct to the best of my knowledge and belief and are made in good faith.
Coal Reclamation Fee Report s 4 Ao
1. Reporting for 1st, 2nd, 3rd or _X 4th quarter, 19 g4 Print in ink or type the name of reporting person, corporate officer, agent or director
on behalf of the operator or the permittee.
m. This certification covers the following permit number(s): Beian W B ETT— Feb 21199 5
Signature Date

UT ACT/007/035

3. | Subscribed and sworn to before me in my presence the

-
NOTARY PUBLIC *
ET UARRIE :Z& day of \,»7?4 AL AA , 19 7J
Kennecott Bidg., #800
Salt Lake City, UT 84133 (seal)

My Commission s )

June 20, 1998 /u‘u//
STATE OF UTAH L
Notary Plblic signature

My commission expires _@éﬁ.,&L_

4.

Contact person: —BRIANW BURNETT Plant Marnsp)
828 - 4470

Telephone number _{_801)-530=7300"

ES
SUNNYSIDE COGENERATION ASSO_([Z‘m

Master entity number 128991
—RO-BOX-58087
Reporting entity number __128991
SAEFHHAKECTH—UF— Checkone ______ electronic funds transfer
-84158 check

P.0. Box 10

5. Total payment enclosed
East Corgon Utnn §4520 $ O . 00

Title 30 U.S.C. Section 1232 provides that any person, corporate officer, agent or director, on behalf of a coal mine operator who knowingly makes any false statements, representation or

certification, or knowingly fails to make any statement, representation or certification required in this section shali, upon conviction, be punished by a fine of not more than $10,000,
or by imprisonment for not more than one year or both.

BE - i ions.
Approved by OMB, no. 1029-0063. Expires 7/7 Return to OSM or call SUSAN BELL at (303) 236-0368 if you have any questions



0S549351

Part 2 -- Coal Reclamation Fee Report, OSM-1 128991
w- You must fill out a Part 2 and Part 3 for
each permit number you are reporting. 6. Reporting for 1st, 2nd, 3rdor X  4th quarter, 19 94
7. Permit Number ACT/007/035 Mine Name SUNNYSIDE COURSE REFUSE & SLGfhte uTt
a. MSHA number e. Permittee name h. Operator name
4201813 SUNNYSIDE COGENERATION ASSOCIATE < SUNNYSIDE COGENERATION ASSOCIATE s
b. County Tribe f. Address i. Address
—BEAVER— Coargon  |roBoxseee TF.o. Box (0O Po-BoxXseesz T.o. Box b
c. [l Mining complete East Ar@on, Wtany Y4520 EasT CArgoN, WAKR §4S20
SAEHHAKECTY <F 84158~ SAEHAKE-CPY-—UH 84458
; §4 - 102T75LY . gd = 102 75
d. D All stockpile reported g. Taxpayer I.D. NONE j. Taxpayer 1.D. NONE

8. Fee Computation

a. Gross tons ?2; 37S .0 O a. Gross tons e —— la Grosstons —_—
b. Moisture b. Moisture b. Moisture
m total __ . . . __ % m total . ___ __ ___ ___ % (M total . ___ ___ ___ ___ %
(2) inherent . —— .. . % (2) inherent —. — .« — —— _ __ % (2) inherent _ _ . ___ %
(3) excess ___ ___ . __ ___ ___ ___ % (3) excess ___ ___ .o __ ___ ___ % (3) excess __. __ .___ . ___ ___ %
c. Reduced tons — — c. Reduced tons . —— __ ]c. Reduced tons —_—
d. Nettons - — d. Nettons e __ |d. Nettons - —_—
e. Rate $ L e. Rate $ e o e. Rate $ -
f. Calculated fee $ O .00 | . Calculated fee $ .— - |f Calculated fee $ .

Approved by OMB, no. 1029-0063
Fxpires 7/97 9. Total calculated fee for this permit number $ 0.00




08549351

Part 3 -- Coal Reclamation Fee Report, OSM-1 128991

Complete a Part 3 for each permit number you are reporting. This 10. Reporting for 1st, 2nd, 3rdor X 4th quarter, 19 94
information is required under section 402(c) of the Abandoned

Mine Reclamation Act of 1990.
11. Permit Number ACT/007/035 Mine Name SUNNYSIDE COURSE REFUSE & SLUR State uT

12. | Mineral owners address city/state/zip

Suqnjs‘d.b Cosmzrah;u Associades P.o Bs 10 ; East CﬁﬂBdN) Utss J4820

13. | Purchasers of coal address city/state/zip

14. | Coal delivered to: (prep plant, tipple, loading point) address city/state/zip

S e

Approved by OMB, no. 1029-0063. Expires 7/97 If you need more space, please attach additional sheets.



United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and Enforcement
Washington, D.C. 20240

JUL 27 1994 Callister Nebeker
& McCullough

Brian W. Burnett JUL 29 1994
Callister, Duncan & Nebeker

Suite 800, K Buildi
Salt Lake City, UT 84133 RECEIVED
Dear Mr. Burnett:

This is in response to the correspondence and other data you submitted regarding the
applicability of reclamation fees to the coal waste material generated from the Sunnyside
Mine wash plant, and burned in the waste-coal fired small power production facility
operated by Sunnyside Cogeneration Associates (SCA).

According to the information you have provided, it is our understanding that:

1. the material was or is the by-product of the coal preparation process, and has been
found by the Federal Energy Regulatory Commission (FERC) to have little or no
commercial value;

2, FERC has certified the SCA operation as a waste burning facility and that
certification remains valid;

3. the material is not processed to remove the residual coal from the aggregate waste
material; and

4. the material from the Sunnyside wash plant, which will be burned in the SCA
facility, has no market value.

Based on this and related information, we find that the waste material in question has no
value and will not be subject to reclamation fees. We must emphasize, however, that this
information is subject to review by our staff, and that you must notify us immediately if
any of the conditions you cited or representations you made should change. In addition,
this finding does not release or in any way circumscribe SCA’s or related parties’
responsibilities under Title V of the Surface Mining Control and Reclamation Act, and as
specified in the permit issued by the Utah Department of Natural Resources.



Because SCA'’s refuse pile operation is permitted, it will still be necessary to report the
tonnage used from the pile on the Coal Reclamation Fee Report (Form OSM-1) that is
mailed to operators each calendar quarter. Should you have any questions on these

matters, please contact Jane Gray (606-233-2808) or James Krawchyk (412-921-2676) of
our audit staff.

Sincerely,

ssistant Director
Finan(€ and ACcounting



|Stat®of Utah o

c\d i DEPARTMENT OF ENVIRONMENTAL QUALITY
= DIVISION OF WATER QUALITY
Michael O. Leavitt 288 North 1460 West
Govemor P.O. Box 144870
Dianne R. Nielson, Ph.D. Salt Lake City, Utah 84114-4870
Executive Director (801) 538-6146 Voice
Don A. Ostler, P.E. (801) 538-6016 Fax
Director (801) 536-4414 T.D.D. -
February 3, 1995 ? g
‘ N;; |
5wmm L, GAS & MINING |
Mr. Mark Page

Regional Engineer
State Engineer’s Office

453 South Carbon Avenue
Price, Utah 84501-0718 gﬁ[ %M” @ &6
RE: Sunnyside Cogeneration Assomates -
Grassy Trail Creek :l:!:

Dear Mark: W/ M/ 03>

The Division of Water Quality (DWQ) met w1th representatives from Sunnyside Cogeneration
Associates (SCA) on Friday January 27, 1995 to discuss issues relating to the discharge of water
into Grassy Trail Creek from SCA’s drilling operations.

As you know, SCA'’s drilling operations are producing water that contains a foaming agent and
a polymer. DWQ has reviewed the MSDS sheets for these materials and have concerns regarding
their impacts to the aquatic ecosystem. DWQ is monitoring this situation and has issued a Notice
of Violation to SCA for unauthorized discharges and for discharges which do not meet the
parameters of SCA’s UPDES discharge permit. The water from the drilling operation is being
discharged at one of SCA’s approved UPDES outfalls into Grassy Trail Creek. The water travels
approximately three (3) miles downstream to Diversion #4.

We have been informed that your office has required that water reaching Diversion #4 on the
Grassy Trail Creek be split so that some minimum stream flow is maintained. Water containing
the foam and polymer from the SCA drilling operation reaching Diversion #4, thus far has been
diverted by SCA into a lined reservoir at the SCA plant site.

By placing all of the foam and polymer contaminated water produced from the drilling operation
in the SCA reservoir, the current damage to Grassy Trail Creek is limited to the stretch from the
UPDES discharge point to Diversion #4. Allowing the water to be split at Diversion #4 would
increase the potential for environmenta] damage. Also, future cleanup or mitigative efforts could

Printed on recycled paper



February 3, 1995
Page 2

be compounded by allowing this material to disperse into the lower reach of grassy Trail Creek,
the Price River, and Green River. Pending these cleanup efforts, DWQ endorses the recapture
of the water from the drilling operation at the SCA reservoir as a way to minimize the potential
environmental damage relating to these issues.

Thank you for your cooperation in this regard. If you have any questions, please contact Fred
Pehrson or me at 538-6146.

Sincerely,

Utah Water Quality Board

i o df—

Don A. Ostler, P.E.
Executive Secretary

DAQO:FCP:mhf

cc: Brian W. Burnett
Utah Division of Wildlife Resources
Southeastern Utah Health District
David Ariotti, District Engineer
Utah Division of Oil, Gas & Mining

P.FPEHRSON\WP\PAGE.LTR
FILE: SUNNYSIDE COGENERATION ASSOC



SUNNYSIDE COGENERATION ASSOCIATES
ONE POWER PLANT ROAD
SUNNYSIDE, UTAH 84539

January 30, 1995

ECEIVE
FEB - 3 1996

James W. Carter

Director - Division of Oil, Gas & Mining
3 Triad Center, Suite 350

Salt Lake City, UT 84180-1203

Phone: (801) 538-5340 DIV OF OIL, GAS & MINING

RE: Proposed Drilling Plan to Characterize the Refuse Pile for Acid/Toxic Materials
Sunnyside Cogeneration Associates, Permit No ACT/007/035

Dear Mr. Carter,

SCA previously requested that the Division waive the requirement to characterize the existing refuse pile by
conducting a drilling and sampling program. In your response, you indicated that you still believed that a
characterization program was necessary. You recommended that we meet with you to design a schedule to
meet the needs of the present MRP.

As you are aware, NRG Energy Inc. and Babcock & Wilcox (the "Partners") have submitted materials to your
Division in support of formally acquiring the joint venture partnership interest in SCA, formerly held by
Kaiser Power and Kaiser Systems, Inc. The Division's approval of this acquisition will allow the Partners to
assume management of SCA.

The Partners have expressed their interest in moving forward with technical discussions on characterizing the
refuse pile for acid/toxic materials to identify the Division's interests and determine cost effective options to
address them. They are interested in reaching an agreement on what must be done and will participate as
necessary to accomplish it.

Please let us know when we can organize a meeting that can be attended by all of those who need to
participate.

Sincerely,

Llone &

Alane E. Boyd, PE
Senior Engineer, EWP Engineering

AEB:ssc

cc: Brian Burnett CNM
Bob Evans NRG
Doug Bunham B&W
Lowell Braxton DOGM
Daron Haddock DOGM
Jose Gutierrez  Acting Plant Mgr.

c\aascottiscapermt\drilpile\drillmtg. wpd
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United States Departi %, . 25 G_2947 s Db 2085

OFFICE OF HEARINGS AND APPEALS

Hearings Division SIEE3 -2 Al L9
6432 Federal Building R AT AT R TP r e
Sale Luke Gicy, Utah 84138 veriio-VsE @l TR
(Phone: 801-524-3344) JLras
J& 777
January 31, 1995 qw#
SUNNYSIDE COGENERATION : Docket No. DV 94-11-R [ﬂ g
ASSOCIATED. a Utah joint venture. :
. Application for Review and Tcmpomry
Applicant : Relief
v. : Notice of Violatuon

No. 94-020-370-003
OFFICE OF SURFACE MINING

RECLAMATION AND : Permit No. ACT\00O7\035
ENFORCEMENT (OSMRI), :
Carbon County, Utah
Respondent

DECISION

Appearances: Brian W, Burnett. Esq.. and kred W. Finlinson, Esq., Salt Lake City, Utah,
for applicant.

DeAnn L. Owen. Denver, Colorado, for respondent.

Before: Administrative Law Judgc Child

Statcment of the Cuse

-

On June 3. 1994, Sunnyside Cogeneration Associates (Sunnyside) filed an application for
temporary and permanent relief regarding Notice of Violation No. 94-020-370-003 (NOV)
issued to Sunnyside by the Otfice ol Surfacec Mining Reclamation and Erforcement (O5M)
on June 2. 1994, The NOV charges Sunnyside, the owner and permittee of a coal refuse mine
in Carbon County. Utah (Mine). with a violation of R645-302-261 and R645-302-263 of the
Utah Administrative Code (Utah program) for “[fJailure to obtain a validly issued permit for
a coal processing plant in accordance with the approved Utah program.” (Ex. R-6) This coal
processing plant (Preparation Plant) is also owned by Sunnyside. As corrective action. the
NOV requires Sunnyside to cease all coal processing activities and to obtain a validly issued
permit addressing all parts of the Utal program. "including the bonding requirements.”

The matter came on regularly lor hearing on June 15, 1994, in Salt Lake City, Utah. The
partics stipulated that the application for temporary relicf was moot because OSM terminated
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the NOV cffcctive June 3, 1994, and therefore that the issue of temporary relief should be
dismissed. They also stipulated that two issues remained for determination: (1) whether the
NOV should bc vacated and (2) whether OSM should be ordered to pay Sunnyside’s costs,
including attorney’s fees, of defending against the NOV.

The parties have submitted proposed decisions, including proposed findings and conclusions,
and rcsponses wt support of their respective positions. To the extent proposed findings or
conclusions arc consistent with those cntered herein, they arc accepted; to the extent that they
are not so consistent or may be immaterial or irrelevant, they are rejected.

The issues o be here determined are:
I Was a prima facie case of the validity of the NOV established?

IL Was the coal crushing facility area validly permitted prior to issuance of the NOV
so that the NOV is invalid?

IJI. Did OSM take enforcement action against Sunuyside in bad faith or for the
purpose of harassing or embarrassing Sunayside so that Sunnyside is entitled ¢o
an award of attorney’s fees?

A. Does OSM’s handling of its dispute with the State over the exemption for
preparation plants located at the site of ultimate use evidence bad faith or
harassment?

B. Does OSM’s purported failure to follow the regulatory enforcement
provisions evidence bad faith or harassmcent?

C. Docs OSM's purported failure to recognize an exception to the
regulatory presumption of ¢cnvironmenta! harm evidencce bad faith or
harassment?

Statement of Facts .

The State of Utal. pursuant to sections 503(a) and 523(c) of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1253(a) and 1273(c). has assumed primary
responsibility for the regulation and control of surface coal mining and reclamation operations
on State and Federal lands within its borders. Se¢ 30 CFR Part 944, The State’s regulatory
program for these operations (the Utah program) is administered by the Utah Division of Oil,
Gas and Mining (DOGM).

Sunnyside is the sole owner and permitiec under the Utah program of the Mine. Itis also the
sole owner of the Preparation Plant and a power plant (Power Plant), both of which are
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located immediately adjacent to the Mine (Tr. 30-31; 70-71; Exs. A-27, R-] through R-4,
R-15). Construction of the Preparation Plant began in April of 1993 (Tr. 95). It consists of
coal crushing, screening, and conveying facilities, a belly dump truck loop (access road), coal
stockpile, and sediment pond (Tr. 30-31; 70-71; Exs. A-27, R-1 through R-4, R-15).

On September 1, 1993, as a result of a random sample oversight inspection conducted by OSM
Inspector Mitchell S. Rollings, OSM issucd Ten-Day Notice No. X93-020-370-002 TV1 (the
TDN) to DOGM and Sunnyside, allcging a violation of U.A.C. R645-300-112.400 and U.A.C.
R645-300-141 for a "disturbancc off the permit area" or “[fJailure to conduct ail coal mining
and reclamation operations only on thosc lands designated as the permit area.” (Tr. 69:
Ex. R-15) The area of off-permit disturbance identified in the TDN included the crushing
facilities and other components of Sunnyside’s Preparation Plant (Ex. R-15).

[n response, DOGM explained that the Preparation Plant, located next to the Power Plant, was
originally excluded from the permit area on the basis of the exemption contained in the Utah
program [or voul processing plants located at the site of ultimate coal use (Ex. R-20). DOGM
did, however, require Sunnyside to propose another basis, if one existed, for continuing to
exclude the Preparation Plant from the permitted area (Ex. R-20). Lventually, DOGM issued
a Notice of Violation (State NOV) to Sunnyside. The State NOV required as abatement action
that Sunnyside, by November 5, 1993, identify, describe, and locate all surface coal mining
and reclamation activities by submitting adequate permit changes which effectively describe
and/or incorporate the access road and facilities (Preparation Plant) located adjacent to the
permit area (Tr, 81-82; Ex. R-23). Becausc DOGM issued the State NOV, OSM refrained
from further Federal enforcement at that time (TT. 81).

Despute receiving extensions of the abatcment date, Sunnyside failed to timely abate the State
NOV. Consequently, on December 3, 1993, DOGM issued a cessation order (CO) to
Sunnysidc for "failure to identify and describe all mining and related activities within the
permit area.” (Tr. 81-83; Ex. R-22).

On December 8, 1993, Sunnyside submitted to DOGM a proposed permit change to include
within the permit area an arca encompassing the access road, a waste coal storage arca within
the loop of the access road, and certain drainage control structures (Ex. R-23). On January 21,
1994, DOGM approved Sunnyside’s proposed permit change (Ex. R-23).

At the same time, DOGM terminated the CO based upon DOGM’s finding that the "[pJlans
and designs provided by [Sunnysidej were . . . sufficiently complete and adequate to meet the
abatement requircments of [the State NOV]" (Ex. R-23) DOGM also concurred with
Sunnyside that the coal crushing facility area should not be included in the permit area because
it purportedly is an integral part of the Power Plant operations, is not in connection with the
Mine, and is not subject to the permitting requirements (Ex. R-23).

On April 11, 1994, OSM Inspector Rollings inquired regarding the actions which DOGM had
taken regarding permitting of Sunnyside's Preparation Plant (1r. 88). DOGM gave Inspector
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Rollings relevant documentation showing that only the arca encompassing the access road,
waste coal storage area, and drainage structures had been permitted (Tr. 88, 132). Prior to
May 4, 1994, OSM informed DOGM that it did not agree with DOGM's finding that the coal
crushing facility area need not be permitted (Ex. A-27). 1t f{urther informed DOGM that it
was proposing a fcderal inspection of Sunnyside's facilities as 2 follow up to the TDN
(Ex. A-27).

On May 12, 1994, OSM specifically informed DOGM that a permit for the coal crushing
facility area would have to be issued by June 1, 1994, or OSM would take enforcement action
(Tr. 89, 172-173). The next day DOGM relayed this information to Sunnyside and it agreed
lo submit an application to amend its permit to include the coal crushing facility area
(Tr. 173-175). On May 16 and 20, 1994, Sunnyside submitted the application and supporting
information (Tr. 175). On June 1. 1994, DOGM issued a letter conditionally approving
Sunnyside’s application subject to the fulfillment of certain stipulations by June 30, 1994
(Ex. R-24). One of those stipulations was the submittal of a reclamation cost estimate for the
coal crushing facility area (Ex. R-24).

On June 2, 1994, OSM Inspector Rollings canducted a follow up inspection of Sunnyside’s
Preparation Plant and issued the NOV in question. charging Sunnyside with a "|f]ailure to
obtain a validly issued permit for a coal processing plant in accordance with the approved
Utah program.” (Tr. 64; Ex, R-6) [n thc NOV, OSM identifics the portien of the operation
to which the NOV applics as the “coal processing facilitics (crushers. conveyors, etc.) adjacent
to the refuse mining operation.” (Ex. R-6) As corrective action, the NOV required Sunnyside
to obtain a permit for the coal processing facilities by August 2. 1994, and directed Sunnyside
to cease 1ts coul crushing operations until such time as Sunnyside obtained the permit {1r. 52-
53, 123-124; Ex. R-6). '

Inspector Rollings explained that DOGM's June 1. 1994 conditional approval of Sunnysidc's
application to include the coal crushing facility area within the permit area did not amount to
a proper permitting of this area (1r. 92-93, 120-121, 133-134). Inspector Rollings believed
that the area was not properly permitted because (1) DOGM could not legally approve the
application without first finding that the cxisting reclamation bond was adequate to cover the
cstimated reclamation costs for this additional arca, and (2) DOGM had not made this finding,
as Sunnyside had not submitted the reclamation cost cstimate upon which such a finding is
based (I'r. 92-93 120-121, 133-134).

On Junc 3. 1994, Sunnyside submitted to DOGM the reclamation cost estimate for the caal
crushing facility area and, by letter. DOGM finally approved Sunnyside's perimit amendment
application. finding that the bond was adequate and that all of the stipulations of the June 1.
1994 letter had been met (Ex. R-26). After twice modifying the NOV to allow Sunnyside 10
continue to opcrate the Preparation Plant. OSM terminated the NOV on June 10, 1994,

cffcctive June 3. 1994, in light of DOGM’s Junc 3. 1994 final approval of the permit
amendment application (Tr. 60-62. 95. 113-117. 136, 139: Exs. R-11 through R-14. R-26).
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Discussjon
I.
Was a prima facie casc of the validity of the NOV established?

Pursuant to 43 CFR 4.1171(a), OSM has the burden of establishing a prima tacic case as to

the validity of the NOV. The ultimate burden of persuasion rests with Sunnyside. See 43
CFR 4.1171(b). ‘ |

The partics have not focused upon whether a prima facie case of the validity of the NOV was
cstablished. The evidence shows not only that a prima {acie case was established, but also that
Sunnyside fatled to overcome the prima facie casc for the reasons set forth below.

Il

Was the coal crushing facility area validly permitted
prior te issuance of the NOV go that the NOV is invalid?

Sunnyside argues that the NOV is invalid because the coal erushing facility area was validly
permitted as of June 1, 1994, contrary to the charge in the NQV, On that date, DOGM issued
its letter conditionally approving Sunnyside’s application to revise its permit boundaries to
include the crushing facility arca. Sunnyside contends that this letier constitutes a valid
revision of its permit to include the crushing facility area.

Sunnysidc’s argument cannot be sustained because the June 1, 1994 letter does not and cannot
constitute 2 valid and {inal approval of Sunnysidc’s application. In thar letter, DOGM states
that the application “should be approved as an Incidental Boundary Change with the following
stipulations. The stipulations must be completed within 30 days.” Thus, the letter did not
finally approve the application, but only contemplated approval of the application if and when
the stipulations were completed within 30 days.

While the Dircctor of DOGM, James W, Carter, testified that the June 1, 1994 letter was a
final approval of Sunnyside’s permit amendment application, the wording of the letter and the
subsequent June 3, 1994 letter belic this testimony. The June 3, 1994 leuer refers to the June
1, 1994 lettcr as a "conditional approval.” It is the June 3. 1994 leter that states with finality
that the permit amendment application is "approved" without quatification or condition.

The evidence does not show that the stipulations were completed and the applicartion finally
approved until issuance of DOGM’s letter dated Junc 3. 1994, which occurred after issuance
of the NOV. Prior to June 3, 1994, Sunnyside had not completed at least one stipulation
which required it to "provide a reclamation cost estimate for the [crushing] facilities area.”
Before submittal of this reclamation cost estimate, DOGM did not and could not approve
Sunnyside’s application.
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Under the Utah program, an applicant for an Incidental Boundary Change must submit to
DOGM a detailed reclamation cost cstimate regarding the adjustment in acreage prior to
approval of the application. This conclusion is dictated by several provisions of the Utah
program. First, Incidental Boundary Changes are categorized as "Permit Amendments,”
U.A.C. R645-303-223, which must "be processed in accordance with the requirements of
R645-300-100 and R645-300-200, and the information requirements of R645-301 and R645-
302, except that permit amendments will not be subject to requirements for notice, public
participation, or nolice of decision of R645-300-100." See U.A.C. R645-303-227. Second
one of the applicable requirements provides in pertinent part:

[DOGM] will determine the amount of the bond for each ares to be bonded,
in accordance with R645-301-830. [DOGM] will also adjust the amount as
acreage 1n the permit area is revised, or when relevant conditions change
according 1o the requirements of R645-301-830.400.

U.A.C. R645-301-812.300. Third, U.A.C. R645-301-830.440 similarly provides: “In the cvent
that an approved permit is revised in accordance with the R645 rules, [DOGM] will review
the bond for adequacy and, if necessary, will require adjustment of the bond to conform to the
permit as revised.,” Fourth, the determination of the amount of the bond must “[b]e based on,
but not limited to, the detailed estimated [reclamation] cost, with supporting calculations for
the estimates, submitted by the permit applicant.” U.A.C. R645-301-830.140.

Read together, these regulatory rules clearly required Sunnyside to submit a detailed
reclamation cost estimate regarding the crushing facility area for DOGM’s review before the
Incidental Boundary Change could be approved. They also require DOGM ta make a finding
that the bond is adequate to cover the cstimated reclamation cost for this additional area.
Thus, even assuming, arguendo, that DOGM did finally approve Sunnyside’s application in
the June 1. 1994 letter, such approval would not be valid under the Utah Program because of
Sunnyside’s failure 10 provide a reclamation cost estimate for the crushing facility area prior
to this purported approval and because DOGM had not made a finding that the bond was
adequate to cover the estimated reclamation costs. Therefore, the coal crushing facility arca
was not validly permitted an June 2, 1994, and the NOV is valid.

1L

Did OSM take enforcement action against Sun'nysidc in bad faith
or for the purpose of harassing or embarrassing Sunnyside
80 that Sunnyside is entitled to an award of attorney’s fees?

Pursuant to 30 U.S.C. § 1275(c) and 43 CFR 4.1294(c), Sunnyside argues that it is entitled
to an award ol attorney’s fees because OSM's enforcement actions against it were taken in bad
faith and for purposes of harassing or embarrassing Sunnyside. However, Sunnyside
effectively concedes that it is not entitled 1o attorney’s fees if the NOV is valid, stating: "If
the NOV is not valid. the following issues have to be reviewed in relation to {Sunnyside’s)

6 .
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request for attorney’s fees . .. " Beeause the NOV is valid and because Sunnyside did not
meet its burden of proof regarding entitlement to attorney’s fees, see Dennis R. Patrick,
1 IBSMA 248, 86 1.D. 450 (1979), Sunnyside’s request for attormey’s fees must be denied.

Rather than acting in bad faith or with intent to harass or embarrass Sunnyside, OSM
attempted in good faith to resolve the matter for almost one year before resorting to direct
Federal enforcement. Because the conduct of a surface coal mining operation, such as the
Preparation Plant, without a valid permit constitutes a condition or practicc which can be
reasonably expected to cause significant, imminent environmental harm, 30 CFR 843.11(a)(2).
QSM could have issued, and arguably was required 10 issue, a cessation order immediately
without prior issuance of a ten-day notice upon discovery of the unpermitted status of the
Preparation Plant. See 30 CFR 843.1 1(a}(1). Instead, OSM issued the TDN and waited nearly
a year for DOGM and Sunnyside to take appropriate action. OSM issued the NOV only after
DOGM and Sunnyside failed to meet a final June 1, 1994, deadline to remedy the violation
and properly permit the Preparation Plant. When OSM issued the NOV, there was no
guarantee that the Preparation Plant would be properly permitted in the near future. [ssuance
of the NGV apparently had the desired effect of prompting a speedy resolution of the problem.
Once the Preparation Plant was permitted, OSM promptly terminated the NOV.

Nevertheless, Sunnyside cites numerous alleged OSM procedural or jurisdictional errors as
evidence of OSM's purported bad faith and harassment. These allegations arc addressed
briefly below.

A,

- Does OSM’s handling of its disputc with the State over the cxemption for prepardtion
plants located at the site of ultimate use evidence bad faith or harassment?

OSM has maintained that Sunnyside’s operation of the coal crushing facilities constitutes “coal
mining and reclamation operations” which must be permitted under the Utah program. DOGM
initially disagreed with OSM's position, contending that Sunnyside’s crushing facilities "are
located at the sitc of ultimate coal use" and arc thus exempt from the permitting requirements.
of the Utah program under U.A.C. R645-302-261 (Ex. R-15: Ex. R-20).

Sunnyside argues that OSM acted in bad faith or with intent to harass Sunnyside because OSM
should have resolved its disputc with DOGM by either seeking an amendment of the Utah
program or taking over the Utah program, pursuant to 30 CER Parts 732 and 733, and
30 U.S.C. § 1271(b). Sunnyside’s argument cannot be sustained, as OSM has the authority
to cnforce the Utah program through either of two statutory routes: (1) through direct Fedcral
cnforcement on @ mine-by-mine basis under 30 U.S.C. § 1271(a}, such as issuing a notice of
violation as it did in this case, or (2) through a takeover of the Utah program under 30 U.S.C.
§ 1271(b). See Annaco, Inc. v. Hodel, 675 F. Supp. 1052. 1056-57 (E.D. Ky. 1987); Turner
Brothers, Inc. v. OSM. 92 IBLA 320, 324-325 ( 1986).
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B.

Does OSM’s purported failure to follow the regulatory enforcement
provisions evidence bad faith or harassment?

The provisions of 30 CFR 842.1((b)(!1)(ii)(b)(1) and 30 CFR 843.12(a)(2) prescribec the
procedures that must be followed and the requirements that must be met before OSM may
eXcreisc its enforcement powers in certain instances. Sunnysidc argues that OSM had 1o
jurisdiction to issuc the NOV because OSM did not follow these procedures and that this
purported lack of jurisdiction is evidence of bad faith or harassment.

Sunnyside’s argument cannot be sustained because those provisions do not apply in this case.
Rather, where, as here, OSM lcarns of the existence of a violation involving significant,
imminent environmental harm, and it appears that the State has failed to take appropriate
action to correct the violation, OSM must conduct a Federa! inspection immediately.
30 US.C. § 1271(a)(1); 30 CFR 843.11(b)1). Accordingly. the Interior Board of Land
Appeals and the Federal courts have held that where. as here, OSM encounters a violation
involving significant, imminent cnvironmental harm. and the State has failed to take
approprialc action to correct the violation, a State’s primacy does not oust OSM of jurisdiction
lo take direct and immediate Federal enforcement action. Triple R Coal Co. v. Office of
Surface Mining Reclumation and Enforcement, 126 IBLA 310, 315 (1993); RCT.
Engineering, Inc. v. Office of Surfuce Mining Reclumation and Enforcement: 121 IBLA 142,
147 (1911); Slone v. Office of Surface Mining Reclumation and Enforcement, 114 IBLA 353,
357 (1990); Annaco. Inc., 675 F.Supp. at 1058. See also 30 CFR 843, 11(a)(1).

Bascd upon the testimony ar the hearing, Sunnyside attacks the premise thar significant,
imminent ¢pvironmental harm existed. However. this testimony is irrelevant because
Sunnyside’s opcration of the Preparation Plan without a valid permit is defined by regulation
to bc a condition or practice which is causing or can reasonably be expected to cause
significant, immincnt eavironmental harm to land. air. or water rcsources. 30 CFR
843.11(a)(2).

Given the foregoing, OSM clearly not only had the authority. but also was rcquired by law
o tuke immediate and direct Federal enforcement action through the issuance of the NOV.,

C.

Daes OSM’s purported failure to recognize an cxception to the regulato
P g
presumption of environmental harm cvidence bad faith or harassment?

Sunnyside corrcetly notes that OSM reguired the cessation of Sunnyside's coal crushing
operations becausc this operation of surface coal mining operations without a valid permit is
detined by regulation to be a condition or practice which is causing or can reasonably be
cxpected to causc significant. imminent environmental harm.  See 30 CFR 843.11(a)(2).
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Sunnyside argues that OSM acted in bad faith or with intent to harass becausc the presumption
that environmental harm can reasonably be expected from unpcrmitted surface coal mirling
aperations does not apply to Sunnyside’s coal crushing facilities.

In support of this argument, Sunnyside rcferences the exception to the application of this
presumption where the operations “are an integral, uninterrupted extension of previously
permitted operations, and thc person conducting such operations has filed a timely and
complete application for a permit to conduct such operations.” 30 CFR 834.11(a)(2)(D).
Sunnyside contends that this exception applies under the facts of this case.

This exception docs not apply because Sunnyside had not filed a timely and complete
application for a permit for the crushing facility area at the time the NOV was issued. It was
not timcly because it was not filed prior to the initiation of construction of the Preparation
Plant. [t was not complctc because it did not contain a reclamation cost estimate for the
crushing facility area. Because the exception does not apply, OSM’s rcliance upon the
presumption of environmental harm is not evidence of bad faith or harassment.

Without further belaboring this decision with additional references to contentions regarding
errors of fact and law, except to the cxtent they have been cxpressly or impliedly addressed
in this decision, they are rejccted on the ground they are. in whole or in part, contrary to the
facts and law or arc immatenal.

Now, having observed the demcanor of the witnesses and luving weighed the credibility
thereof. there are here entered the following:

Findings of I'act

L. Factual findings set forth elsewhere in this decision are here incorporated by reference
as though again specifically restated at this point.

2. Sunnyside’s application to amend its permit to include the coal crushing facility area
was not complete until after issuance of the NOV, as it lacked a reclamation cost estimate.

3. Sunnyside’s application to amend its permit w include the coal crushing facility arvea
was nol tinely, as it was nol submitted to DOGM prior to initiation of construction of the
Preparation Plant,

4. DOGM did not make a finding that Sunnyside’s bond was adequatc to cover the
estimated reclamation costs for the coal crushing facility area until after issuance of the NOV.
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Conclusions of Law

1. The Hearings Division of the Department of the Interior has jurisdiction of the parties
and of the subject matter of this proceeding.

2. Conclusions of law set [orth clsewhere in this decision are here incorporated by
relerence as though again specifically restated at this point.

3. A prima facie case of the validity of the NOV was established.

4. The coal crushing faciiity arca was not finally or validly permitted until after issuance
of the NOV.

S. OSM did not take enforcement action against Sunnyside in bad faith or for the purpose

of harassing or embarrassing Sunnyside.
6. Sunnyside is not entitled to an award of attorney’s fees.
7. The NOV is valid.

Order

Notice of Viotation No. 94-020-370-003 issued to Sunnyside on June 2, 1994, is AFFIRMED
and Sunnyside’s request for attorney’s fees is DENIED.

NETVIS SN T
Ramon M. Child
Administrative Law Judge

APPEAL INFORMATION

Any party adversely affected by this decision has the right Lo appeal to the Interior Board of
Land Appeals. The appeal must comply strictly with the regulations in 43 CFR Part 4 (sce
enclosed information pertaining to appeals procedures.)

10
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U.S. Department of the Interior
Office of Surface Mining

Attn: John Heider PSD

1999 Broadway Suite 3320
Denver, Colorado 80202-5733
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SUNNYSIDE COGENERATION : Docket No. DV 94-11-R
ASSOCIATED. « Utah joint venture.

. Application for Review and Temporary
Applicant : Relief

v. : Notice of Violanon
No. 94-020-370-003
OFFICE OF SURFACE MINING :
RECLAMATION AND : Permit No. ACTA\0O7\03S
ENFORCEMENT (OSMRIZ), :
Carbon County, Utah
Respondent

DECISION

Appearances: Brian W, Burnett. Esq.. and bFred W. Finlinson, Esq., Salt Lake City, Utah,
for applicant.

DeAnn L. Owen. Denver, Colorado, for respondent.

Before: Administrative Law Judge Child

Statement of the Cuse

On June 3. 1994, Sunnyside Cogencration Associates (Sunayside) filed an application for
temporary and permanent relief regarding Notice of Violation No. 94-020-370-003 (NOV)
issued 1o Sumyside by the Office of Surface Mining Reclamation and Enforcement (OSM)
on Junc 2. 1994, The NOV charges Sunnyside, the owner and permittee of a coal refuse ming
in Carbon County. Utah (Mine). with a violation of R645-302-261 and R645-302-263 of the
Utah Administrative Code (Utah program) for “[flailure to obtain a validly issued permiit for
a coal processing plant in accordance with the approved Utah program.” (Ex. R-6) This coal
processing plant (Preparation Plany) is also owned by Sunnyside. As corrective acton. the
NOV requires Sunnyside to cease all coal proce\smg activities and to obtain a validly issued
permit addressing all parts of the Utah program. “including the bonding requirements.”

The matter camc on regularly lor hearing on June 15, 1994, in Salt Lake City, Utah. ‘The
partics stipulated that the application for temporary relicf was moot because OSM terminated
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the NOV cffcctive June 3, 1994, and therefore that the wssue of temporary relief should be
dismissed. They also stipulated that two issues remained for determination: (1) whether the
NOV should be vacated and (2) whether OSM should be ordered to pay Sunnyside’s costs,
including attorney’s fees, of defending against the NOV.

The parties have submitted proposed decisions, including proposed fmdings and conclusions,
and responses in support of their respective positions. To the extent proposed findings or
conclusions are consistent with those cntered herein, they arc accepted; to the extent that they
are not so consistent or may be immaterial or irrelevant, they are rejected.

The issues to be here determined are:
I. Was a prima facie case of the validity of thc NOV established?

IL Was the coal crushing facility area validly permitted prior to issuance of the NOV
so that the NOV is invalid?

. Did OSM take enforcement action against Sunnyside in bad faith or for the
purpose of harassing or embarrassing Sunnyside so that Sunnyside is entitled to
an award of attorney’s fces?

A. Docs OSM’s handling of its dispute with the State over the exemption for
preparation plants located at the site of ultimate use evidence bad faith or
harassment?

B. Does OSM’s purported failure to follow the regulatory enfercement
provisions evidence bad faith or harassment?

C. Does OSM's purported failurc to recognize an exception to the

regulatory presumption of environmental harm evidence bad faith or
harassment?

Statemcnt of Facts

The State of Utah. pursuant to sections 503(a) and 523(c}) of the Surfuce Mining Control and
Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1253(a) and 1273(c), has assumed primary
responsibility far the regulation and control of surface coal mining and reclamation operations
on State and Federal lands within its borders. Se¢ 30 CFR Part 944. The State’s regulatory
program for these operations (the Utah program) is administered by the Utah Division of Oil,
Gas and Mining (DOGM).

Sunnyside is the sole owner and permittec under the Utah program of the Mine. [t is also the
sole owner of the Preparation Plant and a power plant (Power Plant), both of which are
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located immediately adjacent to the Mine (Tr. 30-31; 70-71; Exs. A-27, R-1 through R-4,
R-15). Construction of the Preparation Plant began in April of 1993 (Tr. 95). It consists of
coal crushing, screening, and conveying facilities, a belly dump truck loop (access road), coal
stockpile, and sediment pond (Tr. 30-31; 70-71; Exs. A-27, R-1 through R-4, R-15).

On September 1, 1993, as a result of a random sample oversight inspection conducted by OSM
Inspector Mitchell 8. Rollings, OSM issucd Ten-Day Notice No. X93.020-370-002 TV (the
TDN) to DOGM and Sunnyside, allcging a violation of U.A.C. R645-300-112.400 and U.A.C.
R645-300-141 for a "disturbance off the permit area" or "[flailure to conduct ail coal mining
and reclamation operations only on thosc lands designated as the permit area." (Tr. 69;
Ex. R-15) The area of off-permit disturbance identified in the TDN included the crushing
facilities and other components of Sunnyside’s Preparation Plant (Ex. R-15).

In response, DOGM explained that the Preparation Plant, located next to the Power Plant, was
originally cxcluded from the permit area on the basis of the exemption contained in the Utah
program [or coal processing plants located at the site of ultimate coal use (Ex. R-20). DOGM
did, however, require Sunnyside to propose another basis, if one existed, for continuing to
exclude the Preparation Plant from the permitted arca (Ex. R-20). Eventually, DOGM issued
a Notice of Violation {State NOV) to Sunnyside. The State NOV required as abatement action
that Sunnyside, by November 5, 1993, identify, deseribe, and locate all surface coal mining
and reclamation activities by submitting adequatc permit changes which effectively describe
and/or incorporate the access road and facilities (Preparation Plant) located adjacent to the
permit area (Tr, 81-82; Ex. R-23). Becausc DOGM issued the State NOV, OSM refrained
from further Federal enforcement at that time (Tr. 81).

Despite receiving extensions of the abatement date, Sunnyside failed to timely abate the State
NOV. Consequently, on December 3, 1993, DOGM issued a cessation order (CO) to
Sunnysidc for "failure to identify and describe all mining and related activities within the
permil area.” (Tr. 81-83; Ex. R-22).

On Deecmber 8., 1993, Sunnyside submitted to DOGM a proposed permit change to include
within the permit area an arca cncompassing the access road, a waste coal storage arca within
the loop of the access road, and certain drainage control structures (Ex. R-23). On January 21,
1994, NOGM approved Sunnyside’s proposed permit change (Ex. R-23).

At the same time, DOGM terminated the CO based upon DOGM’s finding that the "[pllans
and designs provided by [Sunnysidej were . . . sufficiently complete and adequatc to meet the
abatement requirements of [the State NOV]" (Ex. R-23) DOGM also concurred with
Sunnysidc that the coal crushing facility area should not be included in the permit area because
it purportedly is an integral part of the Power Plant operations, is not in connection with the
Mine, and is not subject to the permitting requirements (Ex. R-23).

On April 11, 1994, OSM Inspector Rollings inquired regarding the actions which DOGM had
taken regarding permitting of Sunnyside’s Preparation Plant (1r. 88). DOGM gave Inspector
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Rollings relevant documentation showing that only the arca encompassing the access road,
waste coal storage area, and drainage structures had been permitted (Tr, 88, 132). Prior to
May 4, 1994, OSM informed DOGM that it did not agree with DOGM’s finding that the coal
crushing facility area need not be permitted (Ex. A-27). It further informed DOGM that it
was proposing a federal inspection of Sunnyside's facilities as a follow up to the TDN
(Ex. A-27).

On May 12, 1994, OSM specifically informed DOGM that a permit for the coal crushing
facility area would have 1o be issued by June 1, 1994, or OSM would take enforcement action
(Tr. 89, 172-173). The next day DOGM relayed this information to Sunnyside and it agreed
lo submit an application to amend its permit to include the coal crushing facility area
(Tr. 173-175). OnMay 16 and 20, 1994, Sunnyside submitted the application and supporting
information (Tr. 175). On June 1. 1994, DOGM issued a letter conditionally approving
Sunnyside’s application subjcct to the fulfillment of certain stipulations by June 30, 1994
(Ex. R-24). One of those stipulations was the submittal of a reclamation cost estimate for the
coal crushing facility area (Ex. R-24).

On June 2, 1994, OSM Inspector Rollings conducted a follow up inspection of Sunnyside's
Preparation Plant and issued the NOV in question. churging Sunnyside with a "[f]ailure 10
obtain a validly issued permit for a coal processing plant in accordance with the approved
Utah program.” (Tr. 64; Ex. R-6) In the NOV, OSM identifics the portion of the operation
to which the NOV applics as the “coal processing facilitics (crushers, conveyors, ete.) adjacent
to the refuse mining operation.” (Ex. R-6) As corrective action, the NOV required Sunnyside
to obtain a permit for the coal processing facilities by August 2. 1994, and directed Sunnyside
to cease its coal crushing operations unti! such time as Sunnyside obtained the permit (1. 52-
53, 123-124; Ex. R-6). '

Inspector Rollings explained that DOGM’s June 1. 1994 conditional approval of Sunnyside's
application to include the coal crushing facility area within the permit area did not amount to
a proper permitting of this area (1r. 92-93, 120-121, 133-134). Inspector Rollings believed
that the area was not properly permitted because (1) DOGM could not legally approve the
application witlout first finding that the existing reclamation bond was adequate to cover the
cstimated reclamation costs tor this additivnal arca, and (2) DOUGM had not made this finding,
as Sunnyside had not submitted the reclamation cost cstimate upon which such a finding is
based (I'r. 92-93] 120-121, 133-134),

On Junc 3. 1994, Sunnystde submitred to DOGM the reclamation cost estimate for the coal
crushing facility area and, by lctter. DOGM [inally approved Sunnyside’s perinit amenclnient
application. finding that the bond was adequate and that all of the stipulations of the June 1.
1994 letter had been met (Ex. R-26). After twice modifying the NOV to allow Sunnyside 10
continue to opecrate the Preparation Plant. OSM terminated (he NOV on June 10, 1994,
cffcetive Junc 3. 1994, in light of DOGM's Junc 3. 1994 final approval of the permit
amcndment application (Tr. 60-62. 95. 113-117. 136, 139: Exs. R-11 through R-14. R-26).
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Discussion
L
Was a prima facie case of the validity of the NOV established?

Pursuant 10 43 CI'R 4.1171(a), OSM has the burden of establishing a prima facic case as to

the validity of the NOV. The ultimate burden of persuasion rests with Sunnyside. See 43
CFR 4.1171(b).

The partics have not focused upon whether a prima facie case of the validity of the NOV was
cstablished. The evidence shows not only that a prima facie case was established, but also that
Sunnyside failed to overcome the prima facie casc [or the reasons set forth below.

II.

Was the coal crushing facility area validly permitted
prior to issuance of the NOV so that the NOV is invalid?

Sunnyside argues that the NOV is invalid because the coal crushing facility area was validly
permitted as of June 1, 1994, contrary to the charge in the NOV, On that date, DOGM issued
its letter conditionally approving Sunnyside’s application to revise its permit boundaries to
include the crushing facility arca. Sunnyside contends that this letier constitutes a valid
revision of its permit to include the crushing facility area.

Sunnyside’s argument cannot be sustained because the June 1. 1994 letter does not and cannot
constitute a valid and final approval of Sunnysidc’s application. In that letter, DOGM states
that the application “should be approved as an Incidental Boundary Change with the following
stipulations. The stipulations must be completed within 30 days.” Thus, the letter did not
finally approve the application, but only contemplated approval of the application if and when
the stipulations were completed within 30 days.

While the Dircctor of DOGM, James W, Carter, testified that the June 1, 1994 letter was a
final approval of Sunnyside’s permit amendment application. the wording of the letter and the
subsequent June 3, 1994 letter belic this testimony. The June 3. 1994 letter refess to the June
1, 1994 lettcr as a "conditional approval.” It is the June 3. 1994 leuer that states with finality
that the permit amendment application is "approved" without qualification or condition.

The evidence does not show that the stipulations were completed and the application finally
approved until issuancc of DOGM’s letter dated Junc 3. 1994, which occurred after issuwice
of the NOV. Prior to June 3, 1994, Sunnyside had not completed at lcast one stipulation
which required it to "provide a reclamation cost estimatc for the [crushing) facilities area.”
Before submittal of this reclamation cost estimate, DOGM did not and could not approve
Sunnyside’s application.
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Under the Utah program, an applicant for an Incidental Boundary Change must submit 10
DOGM a detailed reclamation cost cstimate regarding the adjustment in acreage prior to
approval of the application. This conclusion is dictated by scveral provisions of the Utah
program. First, Incidental Boundary Changes are categorized as "Permil Amendments,”
U.A.C. R645-303-223, which must "be processed in accordance with the requirements of
R645-300-100 and R645-300-200, and the information requirements of R645-301 and R645-
302, except that permit amendments will not be subject to requirements for notice, public
participation, or notice of decision of R645-300-100." See U.A.C. R645-303-227. Second
one of the applicablc requirements provides in pertinent part:

[BOGM] will determine the amount of the bond for each area to be bonded,
in accordance with R645-301-830. [DOGM] will also adjust the amount as
acreage in the permit area is revised, or when relevant conditions change
according 10 the requirements of R645-301-830.400.

U.A.C. R645-301-812.300. Third, U.A.C. R645-301-830.440 similarly provides: "In the cvent
that an approved permit is revised in accordance with the R645 rules, [DOGM] will review
the bond for adequacy and, if necessary, will require adjustment of the bond to conform to the
permit as revised." Fourth, the determination of the amount of the bond must “[ble based on,
but not limited to, the detailed estimated [reclamation] cost, with supporting calculations for
the estimates, submiwed by the permit applicant.” U.A.C. R645-301-830.140.

Read together, these rcgulatory rules clearly required Sunnyside to submit a detailed
reclamation cost estimate regarding the crushing facility area for DOGM’s review before the
Incidental Boundary Change could be approved. They also require DOGM ta make a finding
that the bond is adequate to cover the cstimated reclamation cost for this additional area.
Thus, even assuming, arguendo, that DOGM did finally approve Sunnyside's application in
the June |. 1994 letter, such approval would not be valid under the Utah Program because of
Sunnyside’s failure to provide a reclamation cost estimate for the crushing facility area prior
to this purported approval and because DOGM had not made a finding that the bond was
adequate to cover the estimated reclamation costs. Therefore, the coal crushing facility arca
was not validly permitted an June 2. 1994, and the NOV is vahd.

, IiL
Did OSM take enforcement action against Sunnyside in bad faith
or for the purpose of harassing or embarrassing Sunnyside
so that Sunnyside is entitled to an award of attorney’s fees?

Pursuant to 30 U.8.C. § 1275(c) and 43 CFR 4.1294(c), Sunnyside argues that it is entitled
1o an award ol attorney’s fees because OSM’s enforcement actions against it were taken in bad
faith and for purposes of harassing or embarrassing Sunnyside. IHowever, Sunnyside
effectively concedes that it is not entitled to attorney’s fees if the NOV is valid, stating: "If
the NOV is not valid, the following issues bave to be reviewed in relation to {Sunnyside’s]

6
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request for altorney’s fees . .. ." Beeause the NOV is valid and because Sunnyside did not
meet its burden of proof regarding entitlement to attorney's fees, see Dennis R. Patrick,
1 IBSMA 248, 86 1.D. 450 (1979), Sunnyside’s request for attorney’s fees must be denied.

Rather than acting in bad faith or with intent to harass or embarrass Sunnyside, OSM
attempted in good faith to resolve the matter for almost one year before resorting to direct
Federal enforcement. Because the conduct of a surface coal mining operation, such as the
Preparation Plant, without a valid permit constitutes a condition or practice which can be
reasonably expected to cause significant, imminent environmental harm, 30 CFR 843.11(a)(2).
QSM could have issued, and arguably was required 1o issue, a cessation order immediately
without prior issuance of a ten-day notice upon discovery of the unpermitted status of the
Preparation Plant. See 30 CFR 843.11(a)(1). Instead, OSM issued the TDN and waited nearly
a year for DOGM and Sunnyside to take appropriate action. OSM issued the NOV only after
DOGM and Sunnyside failed to meet a final June 1, 1994, deadline to remedy the violation
and properly permit the Preparation Plant. When OSM issued the NOV, there was no
guarantee that the Preparation Plant would be properly permitted in the near future. [ssuance
of the NOV apparently had the desired effect of prompling a speedy resolution of the problem.
Once the Preparation Plant was permitted, OSM promptly terminated the NOV.

Nevertheless, Sunnyside cites numerous alleged OSM procedural or jurisdictional errors as
evidence of OSM's purported bad faith and harassment. These allegations arc addressed
briefly below.

A.

- Does OSM’s handling of its disputc with the State aver the exemption for preparation
plants located at the site of ultimate use evidence bad faith or harassment?

OSM has maintained that Sunnyside’s operation of the coal crushing facilities constitutes "coal
mining and reclamation operations” which must be permitted under the Utah program. DOGM
initially disagreed with OSM’s position, contending that Sunnyside’s crushing facilities "are
locared at the sitc of ultimate coal use” and are thus exempt from the permitting requirements.
of the Utah program under U.A.C. R645-302-261 (Ex. R-15; Ex. R-20).

Sunnyside argues that OSM acted in bad faith or with intent to harass Sunnyside because OSM
should have resolved its disputc with DOGM by either seeking an amendment of the Utah
program or taking over the Utah program, pursuant to 30 CKFR Parts 732 and 733, and
30 US.C. § 1271(b). Sunnysidc’s argument cannot be sustained, as QOSM has the authority
to cnforce the Utah program through either of two statutory routes: (1) through direct Federal
cnforcement on a mine-by-mine basis under 30 U.S.C. § 1271(a), such as issuinp a notice of
violation as it did in this case, or (2) through a takeover of the Utah program under 30 U.S.C.
§ 1271(b). See Annaco, Inc. v. Hodel, 675 F. Supp. 1052. 1056-57 (E.D. Ky. 1987); Turner
Brothers. Inc. v. OSM. 92 IBLA 320, 324-325 (1986).
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B.

Does OSM’s purported failure to follow the reguiatory enforcement
provisions evidence bad faith or harassment?

The provisions of 30 CFR 842.11(b)(1)(ii)(b)(1) and 30 CFR 843.12(a)(2) prescribe the
procedures that must be followed and the requirements that must be met before OSM may
exercise its enforcement powers in certain instances. Sunnyside argues that OSM had no
jurisdiction to issuc the NOV because OSM did not follow these procedures and that this
purported lack of jurisdiction is evidence of bad faith or harassment.

Sunnyside’s argument cannat be sustained because those provisions do not apply in this case.
Rather, where, as here, OSM lcamns of the existence of a violation involving sipnificant,
imminent environmental harm, and it appears that the State has failed to take appropriate
action to correct the violation, OSM must conduct a Federal inspection immediately.
30 US.C. § 1271(a)(1); 30 CFR 843.11(b)1). Accordingly. the Interior Board of Land
Appeals and the Federal courts have held that where, as here, OSM encounters a violation
involving significant, imminent cnvironmental harm. and the State has failed to take
appropriatc action to correct the violation, a State’s primacy does not oust OSM of jurisdiction
lo take direct and immediate Fedcral enforcement action. 7riple R Coal Co. v. Office of
Surface Mining Reclumation und Enforcement, 126 IBLA 310, 315 (1993); RC.I.
Engineering, Inc. v. Office of Surfuce Mining Reclumation and Enforcemenr: 121 [BLA 142,
147 (1911Y; Slone v. Office of Surface Mining Reclumation and Enforcement, 114 IBLA 353,
357 (1990); Annaco. Inc., 675 F.Supp. at 1058. See also 30 CFR 843.11¢a)(1).

Based upon the testimony ar the hearing, Sunnyside attacks the premise that significant,
imminent epvironmental harm existed. However. this testimony is irrelevant because
Sunnyside’s opcration of the Preparation Plan without a valid permit is defined by cegulation
to be a condition or practice which is causing or can reasonably be expected to cause
significant, immincat environmental harm to land. air, or water rcsources. 30 CFR
843.11(a)(2).

Given the foregoing, OSM clearly not only had the authority, but also was required by law
o take immediate and direct Federal enforcement action through the issuance of the NOV.

C.

Does OSM’s purported failure to recognize an cxception to the regulatory
presumption of cnvironmental harm evidence bad faith or harassment?

Sunnyside correetly notes that OSM required the cessation of Sunnyside’s coal crushing
operations because this operation of surface coal mining operations without a valid permit is
defined by regulation o be a condition or practice which is causing or can reasonably be
cXpected to causc significant. imminent environmental harm. See 30 CFR 843.11(a)(2).
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Sunnyside argues that OSM acted in bad faith or with intent o harass becausc the presumption
that environmental harm can reasonably be expected from unpcrnmitted surface coal mining
aperations does not apply to Sunnyside’s coal crushing facilities.

In support of this argument. Sunnyside references the exception to the application of this
presumption where the operations "are an integral, uninterrupted extension of previously
permitted operations, and thc person conducting such operations has filed a timely and
complete application for a permit to conduct such operations.* 30 CFR 834.11(a)(2)(i).
Sunnyside contends that this exception applies under the facts of this case.

This exception does not apply because Sunnyside had not filed a timely and complete
application for a permit for the crushing facility area at the time the NOV was issued. It was
not timcly because it was not filed prior to the initiation of construction of the Prcparation
Plant. [t was not complictc because it did not contain a reclamation cost estimate for the
crushing facility area. Because the exception does not apply, OSM’s rcliance upon the
presumption of environmental harm is not evidence of bad faith or harassment.

Without further belaboring this decision with additional references to contentions regarding
errors of fact and law, except to the cxtent they have been cxpressly or impliedly addressed
in this decision, they are rejccted on the ground they are. in whole or in part, contrary to the
facts and law or arc immatenial.

Now, having observed the demcanor of the witnesses and having weighed the credibility
thereof. there are here entered the following:

Findings of [act

1. Factual findings set forth elsewherce in this decision are here incorporated by reference
as though again specifically restated at this point.

2. Sunnyside’s application to amend its permit to include the coa! crushing facility area
was not complete unti] after issuance of the NOV, as it lacked a reclamation cost estimate.

3. Sunnyside’s application to amend its permit w include the coal crushing facility area
was not tunely, as it was not submitted o DOGM prior to initiation of construction of the
Preparation Plant.

4 DOGM did not make a finding that Sunnyside’s bond was adequate to cover the
estimated reclamation costs for the coal crushing facility area until after issuance of the NOV,
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Conclusions of Law

1. The Hearings Division of the Department of the Interior has jurisdiction of the parties
and of the subject matter of this proceeding.

2. Conclusions of law set forth clsewhere in this decision are here incorporated by
reference as though again specifically restated at this point.

3. A prima facie case of the validity of the NOV was established.

4, The coal crushing facility arca was not finally or validly permitted until after jssuance
of the NOV.

5. OSM did not take enforcement action against Sunnyside in bad faith or for the purpose

of harassing or cmbarrassing Sunnyside.
6. Sunnyside is not entitled to an award of attorney’s fees.
7. The NOV is valid.

Order

Notice of Viotation No. 94-020-370-003 issued to Sunnyside on June 2, 1994, is AFFIRMED
and Sunnyside’s request for attorney’s fees is DENIED.

— e {(_/ N A _
Ramon M. Child
Administrative Law Judge

APPEAL INFORMATION

Any party adversely affected by this decision has the right to appeal to the Interior Board of
Land Appeals. The appeal must comply strictly with the regulations in 43 CFR Part 4 (sce
enclosed information pertaining to appeals procedures.)

10
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