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Canyon Fuel Company, LLL
Dugout Canyon Mine
P.O. Box 1029
Wellington, Utah 84542

U."Z*r*q
r/ear/d$

February 2,2007 w743
Ms. Pamela Grubaugh-Littig
Utah Division of Oil, Gas and Mining
1594 West North Temple, Suite 1210
Salt Lake City, UT 84114-5801

RE: Permit Area Expansion - Addition of 40 Acres to Federal Lease U-07064-027821,
NW1/4 NW1l4 of Section 2l,Township 135 Range 13E, Task lD # 2729
Dugout Canyon Mine, Canyon Fuel Company, LLC, C10071039, Carbon County, Utah

Dear Ms. Grubaugh-Littig:

Per a telephone conversation today with you, Wayne Hedberg and Jerriann Ernstsen, Dugout
Canyon Mine is submitting the following information.

Surface Owner Agreement

A copy of the Thayn Trust Surface Owner Agreement is attached to this letter. The agreement is
currently within Appendix 4-2 of the approved Dugout permit. Please note the incorporation date
stamped in the corner of the attached photocopy.

In the agreement, ltem 2 Surface Use Grant to CFC, it states 'CFC shall have and is hereby
granted an easement on, over, and through, and right to use, the surface of the Thayn Lands as
may be necessary and appropriate for the following purposes in connection with mining coal by
underground mining methods: ... (e) exclusively subside the surface of the Thayn Land."

During a conversation today with David Thayn the contact for the Thayn Trust (ltem 1 1) he
stated that, "annually he receives from Ark Land or Dugout Canyon Mine a letter describing the
surface activities planned for the lands described in the surface owner agreement, with a copy of
the mine plan map". He also stated that he had recently reviewed the 2007 mine plan map at a
meeting with Ark Land and Dugout Canyon Mine personnel.

Surface lands described in Exhibit A of the "surface owner agreement" are the lands to which
the agreement pertains. The 40 acres proposed for inclusion into the Dugout Canyon Mine
permit area are described on this list as T135, R13E, Salt Lake Meridian, Utah, Section 21,
NW/4NW/4. This 40 acres is a portion of the pending expansion to Federal Lease U-07064-
027821
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Page 2
February 2,2007
Permit Area Expansion - Addition of 40 Acres to Federal Lease U-07064-027821,
NW 1/4 NW 114 of Section 21 , Township 1 33 Range 1 3E, Task lD # 2729
Dugout Canyon Mine, Canyon Fuel Company, LLC, C10071039, Carbon County, Utah

A copy of this submittal has been delivered to the DOGM Price field office.

Thank you for your assistance and if you have any questions please call me at (435) 636-2869.

Sincerely yours,

t l,t / /1 llA. '/tH /'*
r /  I '

I

Vicky S. Mil ler

cc: Dave Spil lman
Price Field Office

SUFCO Mine Skvline Mines Dugout / Soldier Canyon Mines
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ST]RFACE USE AGREEMENT

THIS SUMACE USE AGREEMENT (ttris "Agreepgg!'), dated as of November
-, 1999 ("Effective Date'), is by and between Canyon Fuet Company, L.L.C.,
("gEg"), whose mailing address is 6955 Union Park Center, Suite 540, Midvale, Utah
84047, and Milton and Ardith Thayn Trust ("ThAl'n'), whose mailingaddress is 2730
East Hwy 6, Price, Utah 84501.

Recials

Thayn is the surface owner of lands located in Carbon County, Utah, which are
described on Exhibit (An attached hereto (the "IheE_LanG). CFC is a coal mining
company and owns and operates the Soldier Canyon Mine and Dugout Canyon Mine (the
"MiIgE"). CFC holds rights under Federal coal leases and pursuant to mine permits
granted or to be granted by the Utah Division of Oil, Gas and Mining (the "Mine
Permits') to develop and mine underground coal. Thap has agreed to grant to CFC the
nonexclusive use by CFC of the surface of the Thayn Lands to facilitate its coal mining
operations in exchange for rights and services from CFC. . " = ' ,

Asreement

IN CONSIDERATION of the mutual covenants contained in this Agreement and
other good and valuable consideration, the receipt and sufficiency'.of which are hereby
acknowledged, the parties agree as follows:

l. Grants and Services to ThaJm.

(a) CFC shall lease to Thayn for fanning and grazngthe following
lands and grazing and water righb described in Exhibit '{8"

3g9he!|e1e1o : (l) lands owned by CFC located in the Clark
Valley (the "Clark Valley Lease ); (2) water rights owned by
CFC appurtenant to the Ctark Valley Lease Lands (the "glgrk
Valley Water R.ights'); (3) state and feder:rl grazing rights hetd by
CFC related to the Clark Valley Lease Lands (the "Grazigg
Bights'); and (4) water rights represented by 50 shares of water
stock in the Wellington Canal Company owned by CFC (the "\l&tel

: Shares). The 
9l*!Va!ey Leasg Lands, the Clark Va[Ly Water

Rights, the Grazing Rights and the Water Shares shall all be leased
to Thayn under the "Lease Agreement" attached hereto as Exhibit
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(b) CFC hereby $ants to Thayn, for the term of this Agreement and for
so long thereafter as agrced in writing by tre partiJs, the non-
exclusive, limited use of ttre Dugout Cunyon unimproved road lyrng
norttr of *re Dugout Canyon Mine as may be reasonable and
necessary for Thayn's cattle ranching activities, provided that such

' ' use shall (i) not interfere with the regular activities of the Mines; (ii)
comply with all CFC and applicable federal" state and local rules and
regulations imposed on the use of the road; and (iii) not include use
of the road by any third parly including hunters, tourists or sight-
seers.

(c) Upon written notice to CFC, Thayn may request that CFC rnonitor
the flow of springs, streams and seeps locatid on the Thayn Lands
that Thayn reasonably believes may be impacted by cFC;s

: underground mining operations. Upon receiving the written request,
CFq shall meet with Thap to discuss the monitoring sites and io
reach a mutually acceptable schedule for such moni6ring, provided
that CFC shall only be required to monitor such sites for flow..
Nothing in this Agreement shall modi$ CFC's water monitoring
program as required by the Mine permits.

(d) Thayn shall have the non-exclusive iight to'submit bids as an
independent contractor for earth-motltg projects conducted on the
Thaytr I^ands that CFC elects, in its sole discretion, to conhact to a
third party. Thayn shall have a prefercnce for selection as the
confractor for the project provided that Thayn can demonstate to
the reasonable satisfaction of CFC that (i) Thayn ewls or has right
to use the necessary equipment for the pioject ii1 Thayn carrid
insurance covenge required by CFC's risk management procedures
for the pr-gec! (iii) Thayr has the necessary licenies and permir to
conduct the project, and (iv) Thayn's proposed bid is competitive
with other bids solicited by CFC for the project. NorwithStuaiog
the for€going, nothing in ttris Agreement shall be construed to
requirp CFC to use a third parry conhactor for any project on theI Ttt"yt Lands or to conduct-a Uia process to seleci a third party
contractor for work conducted on the Thap Lands or on be11uf of
Thayn

Surftie use grants to CEe. cFc shalt have and is hereby gr$Gffip(\ r i * rF'r:
' easem€nt onr.over' and through: and a right.to use, the surface offfi$rftyftOS

2./ ,
r-' '---
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Lands as may be necessary and appropriate for the following purposes in
connection with mining coal by underground mining methods: (a) conduct
subsidence and soil and umter sampling, and carry out raptor, wildlife and
other environmental studies; (b) conduct exploration drilling and analyses
of subsurface conditions by all reasonable means; (c) place or install minor
mechanical insbuments such as geophones, geo-seismic lines and the like
to monitor underground, mine-related activities and results; (d) drill
production holes, place ad relocate pipelines, and place surface facilities
to develop, vent or remove coalbed methane gas, provided such use shall
not interfere with regularactivities of Thayn's ranching and hunting, and
further provided, CFC shdl coordinate such activities with Thayn to
minimize disruption to Thayn's ranching and hunting activities; and (e)
exclusively subside the surface of the Thayn Lands. Except as provided in
Sections 3 and 5, CFC shall have no obligation to pay to Thayn any
compensation for use of th Thayn Lands.

ln the event CFC is required to place temporary or semi-permanent
stnrctures on the Thap Lands (such as methane venting, exhausting
equipmen! methane drainage pump stations, pipelines and utilities)
in connection with exercising its rights hereunder, CFC shall
reasonably compemate Thayn for the use ofthe Thayn Lands for
such stmctures at rates comparable to other operations in the area. '

,(By way of examplg coalbed methane venting and degasification
wells are currentlycompensated at rates in the range of $2,000 to
$3,500 per year unlil the well is plugged and reclaimed.) The parties
shall use their best good faith efforts to negotiate compensation for
any permanent stnrcture placed on the Thayn Lands.

CFC shall pay Thayn $2,000 for each exploration drill hole placed
on the Thayn Lands. Thayn aqknowledges that $2,000 represents
fair and reasonable compensation for each zuch drill hole, provided,
however, if any Such exploration drill hole is subsequently used for
coalbed methane venting, Thayn shall be entitled to additional
compensation in aaordance with the provisions of Section 3(a).

Carq of Thayn Lands.

t \
F f .
\-'.4=

I

(a)

(b)
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(a) CFC shall use and maintain the Thap Lands in a careful, safe, and
lawful nranner and shall conduct its operations in conpliance with
all applicable federal, state and local laws, rules and regulations.
CFC shall only use the Thalm Lands for the purposes set forth
herein and shall not permit the use or occupancy of the Thayn Lands
by any person other than CFC, its employees, agents and
conftactors.

(b) CFC shall provide Thayn with written notice prior to undertaking
any activities on the Thayn Lands. Thayn's concurrence shall be
obtained regarding the location of any proposed material surface
disturbance, including but not limited to drilling exploration
boreholes. Thayr's permission shall not be unrff$onably withheld.

(c) CFC shall give special siting considrratioo to potential-borehole
locations near springs and seeps on the Thayr Lands.

(d) CFC shall repair or replace any improvements upon the Thayn
Lands damaged by CFC's operations. CFC shall reclaim all surface

, - :' .ir'tas disturbdd as a rezult of CFC's operations and shall implement
a noxious weed control program for all such disturbed areas for a
period of not less than four years frorn the date of reclamation

-  . ' :  feSeeding.  , . i . - .  
' , ' . . '  : ' , ; .  ' : - ;  ' .1 : ' , :1r - , . : . - ; .1 : . . .1 . , ,  . . . . - . .1 , , . ,

(e) All drilling or other similar activities and all CFC-related facilities,
such as kmud pits,"that could result in injury or death to livestock
shall be fenced or otherwise isolated to protect livestock. CFC shall
repair or reclaim to ttre extent techonogically and economically
feasible zubsidence darnage to the Thayn Lands that could be
harmful to livestock

(0 CFC shall maintain insurance coverage for its activities conducted
on the Thayn Lands consistent with coverages customary for the
coal industry and in compliance with all appligable regulatory'requiremen$ 

and shall provide Thayr with a copy of all insurance
certificates naming Thayn as an additiogal insured against CFC's
operations conducted pursuant to this Agreement.

(e)

MAY O
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Term.

(a)

(b)

domestic, agricuttural, or other legitirnate use from an undergfound

or surface source where the water supply has been adversely

impacted by contamination, diminutiorU or intemrption proximately

resulting from CFC's mining operations.

5 .

This Agreement shalt be for a terrn of yean beginning on the

Effective Date and continuing for a period for the life of the Mines

plus two (2) years, but in no event longer than twenty (20) yeT'

Fot p,ttposesof this Agreemen! the life of the Mines shall end upon

pr*r*"nt closure of the Mines and cessation of all operations for

the production and sale of coal from the Mines'

CFC shall have no obligation to make any rental or other paynent to

maintain this Agreemegt in full force and effect. The parties

acknowledge *A ugr.t that the Lease Agreement shall.constihrte

full and fair consideration for.this-Agreemenl ln the event the

Leasb Agreement terminate, o,.*pitri as ptquiaeatn.rein prior tq a

date t\ilenty (z})years from the Effective Date, CFC shall pay to

Thayn the sgm oi $S,OO0 annually on the anniversary date for the

,r.uioiog terrl of this Agreement in lieu of the rights granted under
:tbe Leasr.eggtment C'Bental Pa)4r&d) . ::.- :j:- .'-- '

The monetary payment terms set forth in Sections 3 Td 5(b) of this

Agreeme"t Ctaymr"t fttrns') shalf be adjusted fo1 inflation on thg

seienth (fl;"d fb*t enth (14*) annual anniversaries after the

Effective Date based on the cumulative changes in the Consuner

Price Index (CPD, or other ge,nerally-recognized economic pricing

index, for the preceding seve,lFyear period. The proposed

adjusfinents shall be ealculated by CFCand communi'cated to Thayn

in writing within thirtv (30) dap'after thd seventh and fourteenttr

anniversaries. All adjustmentsto Paymeirt Terms shall be effective

as of the seventh and fourteenttr anniversary dates and shall

otherwise apply prospgctively and shall not aPpty to payments

previou5ly made under this Agreement. All other claims fof

adjustment of non-monetary tirms of this Agreement, including
'atlegations of non-compliance with any express terrn 'shall be

subject !o the provisions of Section 7.
e-.......-._1
i 1
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7.

(d) Nothing in this Section 5 shall, nor shall it be interpreted to, amend,
modiry or waive any tenn or prwision of Section 2 thatgrants rights
to CFC to the Thayn Lands. Thap shall have no right to claim a
default of or to terminate this Agreement based on the Payment
Terms readjustment provisions of this Section 5.

Title. Thayn warrants generally the title to the surface of the Thap Lands
and represents that Thayn has all necessary right and authority to grant to
CFC the properly rights and privileges conveyed hereunder.

Breach of Obtigations. If either parly believes that the other party has nbt
complied with any express term, obligation or covenant of this Agreement,
then in such event such party shall notiff the other party in writing setting
out specifically the details regarding the alleged breach or default. The
party in default shall have thirqy (30) dap after receipt of the notice within
which to cure or commence to cure all or any part of the breach or default
alleged by the other parIy. If the defaultiog putty fails to cure or commence
to cure the atleged default or breach as required, then the non-defaulting
party shall have the option, but not the obligation, to subrnit the matter to
binding arbitration as provided in this Agreemenl

Arbitration. Disputes arising under this Agreement between the parties
based upon any alleged breach of any of the obligations hereunder, which
the parties are unable to resolve, shall be finally settled in accordance with
the provisions of the Utah Arbitation Act by a single arbitrator. The
arbitrator shall have broad power to grant relief for any dispute submitted
pursuant to this Section 8, including without limitation termination of this
Agr.ement. The arbitation proceedings shtill be conducted in Price, Ud.
CFC shall be responsible for all costs incurred in arbitation, including all
fees and expenses of the arbitrator. Either party rnay enforce any
arbitratibn award by instinrting an actioir in the appropriate state or federal
district court.

Indemnification. CFC shall indemniff, defend and hold harmless Thayn
from and against all claims, costs, losses and expenses of any and every . . . .
kind or character (including without limitation, mechanic liens and
additional ta:ces) that are caused by or arise out of CFC's operations
conducted on tre Thayn Lands pursuant to this Agreement, provided that

, 
Th?yn shall not be indemnified for matters expressly cover.O 01.11. :

]4AY 0 6 zfifi5
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Agreement including without limitation the grant to CFC to subside the
surface as a result of its underground mining operations.

Assignment. CFC's rights under this Agreement may not be assigned or
sublet without ttre prior written consent of Thayn, which consent shall not
be unreasonably withheld, provided that CFC may assign or sublease its
interest hereunder without consent if such assignment or sublease is to an
affiliate, PilrcDt or subsidiary of CFC, or to a party which acquires all or
substantially all of the assets of CFC or the Mines.

Notices. All notices shall be in writing and addressed as follows:

If to Canyon Fuel Company:

,lT'Jfflcompany
CityPlace One
Suite 300- -' ..,.,
St Louis, MO 63141-7056
(3r4) 994-2700

With ic6py to: 
-

Canyon Fuel Company, L.L.C.
Soldier Canyon Mine
P.O. Box l(Jzg
Wellington, IJT 84542
Ath: David G. Spillman
(435) $6.2872

If to Thalm:

Milton and Ardith Thayn Tmst
7730 East Hwy 6
Price, UT 84501
Atfir: David Thayn
(43s) 47242sr

:

q

i  i .
, t
- l
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Notices are nrffrcient if delivered by hand, sent by facsimile tansmission
or deposited in ttre United States mail, postage prepaid and addressed to the
appropriate address es.

12. CFC Permir. Thtyn expressly agrees to not oppose CFC's application for
or issuance of the Mine Permits or for such othir permits or.fprovals
necessary or required to conduct coal mining operations at the Mines that
n}sy relate to or involve the Thayn Lands. In the event that CFC's Mine
Permits are materially revised to require access or use of the Thayn Lands
not granted by this Agreement, the parties shall use their respective best
good faith efforts to negotiate such required access or use. 

:

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date.

cAtlYoN FUEL COPIPA:NY L.L.C.
a__f^ 

"t.  , , ,By:\cn*r.

Its Ll P ( 7'< 64/J\)\r^

Milton and Ardith Thayn Trust

sworn did say tlrat hi is the

INCORPORATED
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who being by me duly

t was acknow
a

Canyon Fuel Company; L.L,C., - - --- --- -
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and that the foregoing Surface Use Agreement was signed on behalf of said liririted
liabiliry company.

My Cornm,iss ion Expires:
9- ty'- a.oS

STATE OF UTAH )
)ss:

couNTY oF CARBON)

DIONNE M. OMAN
I0 ni y fuilt tr, s nt| d tlrft t
53 E. SMITH CIFCLE
PRICE UTAH !450I

coMM. EXP. r2-t5-2002

LA
T foregoing Surface Use Agreem.nq *no auty

The foregoing instmment was acknowledged bgforg me this 15 day of
VrNOt./ 

t 
. bu N\lttft-"^ T\. ^,. ,^ +L^ ̂!-- -

rvrsE,uruB ourraug use Agleemenq wnO duly aclobwledged to me that he executed the
same as Trustee of and for the benefit of the Milton ana Laith Thayn TrusL

My Commiss!.on Expires:
\2-t5- aOOa

t-  :

t
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EXTIIBIT "A'
to

Surface Use Agreement

Thavn Lands

T[3S. Rl2 E. Salt Lake Meridian. Utah
Sec. 12: EJ2 SE/4;
Sec. 13: E/2; SE/4 NW4; E2 SW4; NW/4 SW4;
Sec.24: All;
Sec.25: NW/4.

Tl3S. Rl3 E. Salt Lake Meridian. Utah
Sec. 7: SIZSW/4, NW4SW/4;
Sec. 18: S/2, NW4, S/ZNE74, hl-\M/4NH4;

'' . - : : r,, Seq.l9; All Except Lot 4;
Sec20: All; --

Sec. 2l : Sl2, SIZN/2, NW4NW4;
Sec. 22: SWl4, S/2NW4- 'i
Sec.27: Wl2; .
Sec.28: 'Al l ; ' '  -  '  :

Sec. 29: All;
Sec. 30: All Except Lots I and 2;
Sec.33: N/2N/2.'1 ..,. i ',.

{r
) - -Y t
, n
, , j
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to
Surface Use Agreement

CLARK VALTEY LEASE LANDS

(approximately 4,+61 acres):

Township Ranse

14 South 12 East
t t  t t

t t  t t

Description

S%SE%;S%SW%

S%SE%

NE %NE %;W %NE%;SW %;E%NW %

SEYI

E%;SW %; E %NW % ; S W lzrN W %

SE %;}VE %;E%SE%;SW %SE%;W %
rtr%;SW%;S%NW%;NE%SW%

E%;SWyt;E|/:Jl{WYt

IVW%;SE%;E%SW%;NW%SW%

EYuI{E%

N%NE%

NEZTNW%;W|/z}{-Y,|%;SE%NE%

Nly%

{+

t t

[- :
* i
!

I- f

Water Right No.
(Irrigation &

Stockwaterine)
9t-23
9l-85
9l-86
9r-409

Water Riglrt No.
(Stoch+ratering)

91410 9t47
g1-4t I g t-Mg
9r4t2 9t49
91413 g i-4SO

INCORPORATED

MAY 0 6 2005
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Exhibit B
to Surface Use Agreement

Water Right No.
(tnigation &

Stockwaterine)

9t4s7
9t49r'
91492
91493
9t494
9r495
9r-604
9l-605 j

9 r-606
9r-607

Water Right No.
(Stochvaterins)

\

t , -
9 . .

!
J

{ i
\ A\ . /  i{

9t4t4
9t4t5
91416
9r4t7
91418
91419
91420
9t42t
9t422
9t426
91427
9t428
91429
9r430
91443
9t 444
9t45
er45

91451
9r452
91453
9r4s6
91458
91459
9t460
9r46r
9r465
91466
9t467
9r468
9t469
9t470
9r-591
9t-3729
9l-3730

BLM Grazing Allotment ##IOTI (North Clark Valley) Approx. (Acreage 9,480)
Period of Use - March 206-June 5s

state Grazing Permit #21722 (Approx. Acreage 6g0)

wATpR SI{ARES

50 Shares of water stock in The Wellington Canal Company from Certificate No. 881

INCORPORATED

MAr 0 0 20CI5
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to
Surface Use Agreement

LBASE AGREEMENT

THIS LEASE AGREEMENT (this "Lease') is made and entered into as of November
-, 1999 ("Effective Delg'), by and between CAIYYON FttEL CONIPANY, L.L.C.
("Lgssgr"), and ivIILToN AI\[D ARDITH THAYN TRUsr C.Lessee').

Recitals

A- Lessor is the owner of certain lands and water and grazing rights located in
Carbon County, Utah, and more particularly described in fxtritit *A" attached
hereto: (l) lands located in Clark Valley ("Clark Valley Lease Lands'); (2) warer
rights appurtenant to the Clark Va[ey kase lands ("Ct*L V.: : ffi?.b,3iffiilflf,i:nlffi:,:,ff*'ffil:: ,.,
stockintheWellingtonCanalCompanyC@').TheclarkValley
Lease Lands, thc Clark Valley Water Rights, the Grazing Righs and the Water
Shares are collectively referred to as the ..Irasg.Inrcrcslg.'l

, i . . ' .  .  - ' .  . : . , .  ' .  l " j , .  . - . . . . , ' .  . - : - . .  - : - ;  . '  -  i : . .  : ' ' ; : . : - 1 . , "

B. The parties have entered into that cetain'surface Use A-ereement dated . 
' - ;r

- ( Surface Use esreement') whereby Lessee granti'to hisor riEhts
to use the surface of Lessee's lands to facilitate Lessor's coal mining operatiLns in
exchange for this Lease, Lessee desires to lease from Lessor and Lessor and other
consideration.

Agreement

NOW, THEREFORE, in consideration of the mutual promises and obligations herein
contained, &d for other good and valuable consideration, the receipt and suffiri*ry of which aie
hereby acknowledged" l,essor hereby leases to l-essee the lcase Interests subject to and
conditioned upon the following agreement between the parties:

ARTICLE I

1 .1 Lessee shall
havetherightloY:9qart^oralloftheClarkValleyW.te.Righffiprcscntidbythe
WaterShares(co!iectively,CIe@')fortf,eso|epu,po,,sofirrigBtionor
stock watering on or for the bencfit of ttri Ctart< Vattcy f"rr. f"oar, 

"r'r".1, 
ililIfitEERpORATED

/ _'.
i i

i l

l
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expressly allocated to thc Leased Water Rights, upon the condition that Lessee notifies Lessor of
its intention to use the I-eased Water Ri-ehts at leastone (l) month prior to the datc of use by
Lessee. Nonvithstanding Lrssee's exercise of its ri$t granted hereunder, Lessee shall make
beneficial use of the Leascd Water Rights during the term of this Lease and shall ake all
necessary and reasonable actions so ils to preserve the validity of the Leased Water Rights and
prevent any reversion back to the State of Utah. Lessee's prornise to make beneficial use of the
Leased Water Riglits:provides an essential portion of the ctnsideration given byLessee to cause
Lessor to enter into this Lease.

1.2 Interest in Clark V?llev Water Riehts. Lessor and Lessee expressly acknowledge that
the interest of Lessee in the Leased Water Rights is that of a tenanr, that L.rr.. shall acquire no

. o\wership interest in the Leased Water Rights, and that l.essee shall have no right, title, or
interest in the Leased Water Rights'from and after the tennination of this Lease. Lessee shall not
in any w?y, intentionallyor otherwise, directly or indirectly, take or encourage others to take any
action which is inconsistent with or which will or mayjeopardize the interests of Lessor in the
Leased Water Rights.

1.3 Chanei oTDiversion or Use. Without the prior written consent of l-essor, Lessee
9!all not file any change application or exchange application with the Utah State Engineer for
purposes of changtng the nature, poin_t of diversion or use of the Leased Water Rightr.

l-4 Vqtlng Rieht!. Llsee shall have no right to vote the Water Shares and nothing
contained in this Lease shall, nor shall it be interpreted to, grant to Lessee any rights to
participate in me-efing of the Wellingon Canal Company oi to act for or on Uenaf of Lessor as
the record title.owner of the Shares.

2.L Conditions. lcssor shall have the rigbt to use the Grazing Rights shall be subject to
the following conditions:

(a) Lessee shall comply with al[ applicable statutes and regulations and.the terms and
conditions of theGiazing Rights and shall perform all other duties or tasks
necessary to preserve the Grazing Righs in.good standin_e and prwent any
cancellation or other loss of th. Cr.tiog Rights. Lessee shall preserve and protect
theinterestoftheI.cssortheieinandshatlnottakeany.actionwhidis
inconsistent with orwill jeopardize the urterest of Leisor in the Gruing Rights.
Lessee shall promptly provide Lessor with a copy'of any notice ofviolatio",
cancellation, inquiry or rental'requirem.ent received by iessee relating.to.the .
Grazing Rrghts and shall undertake all necessary andieasonabir md;nElgO*pORATED
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(b)

(c)

remedy, cure or otherwise remove the basis for ttre notice. Lessee shall fully

cooperate with Lessor to perform such actions as are necessary and advisable to

prrir*r in futl force and effect the Grazing Rights.

Lessor shall remain responsible for and shall pay directly to the BLM and/or State,

as appropriate, all fees, rents, costs, or other charges required by statute'
: regUlation, or agreement to keep the Grazing Ri-ehs in good standing'

Lessee hereby expressly waives any riglrt or claim that it may have pursuant to 43

C.F.R. Part4100 as now enacted or as hereinafter amended to receive

compensation for any interests lessee may have in authorized range improvements

on the Grazing Righis; and Lessee expressly acknowledges that the munral

promises and obligations of Lessor as specffied in this Lease shall be deemed to

be adequate compensation for any interess that Lessee may have in authorized

range improvements on the Grazing Rights'

the Grazing Rights and the lands governed.thereby as tholgh inctud-ed within the

,; Clark VaUIy liase Lands. .fuiy Uttagh or flilur_e.by LesCee to satisfy ttt-'
. covenanrs oi conditions relative to the Grazing Rights sliall constitute a breach of

this Lease.

(d)

{ i
\ H

:-- !

2.2 ["esseers Cattle. At all times during the t.nl of this Lease, Lessee shall gwl-a

minimum of forty percent go;h)of the qTtl: acti;ely qrazingon ol *llg F: 
clark valley Lease

Lands. Lessee shall not permit grazing of third party livest;k og the clit< vil:y ryTt Iands

that would resutt in a breach of this provision'

ARTICLE M
GENERAL TERMS A}.ID CONDITIONS

. 3,,I Term. The term of this Lease shall commence upon the Effective Date and continue

for a primqry t * five (5) years or the equivalent of sixty (o!).91eudar months. Lessee at its

op.tion shatt have the right to renew this l-ease for three (3) additional extendedterms of five (5)

years each by giving Lessor t*i*q nqtigeof Lessee's election to renew 60-dap prioi to the

termination of the then effective term. Unless otherwise temrinated, this Lease shall tennin'ate at

the end of the last extended term which terrnination in no event shall Qccur later than 20 years

after the Effective Date.

3.2 Consideratioh.
lhfcoRPOHArE L)
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(a) Lessee shalt have no obligation to pay any rental to maintain this l-ease in full

force and effect for the term herco{, dre consideration for this Lce being
represented by the covenants and obligations set forth in the Surhce Use
Agreement.

In the event that this Lease is terminated or expires prior to a date hventy (20)
years from the Effective Date, Lessor shall pay to Lessee as continuing
consideration for the Surface Use Agreement the sum of $5,000 annually ("Bental

Pavmentl in lieu of this Agreemeng papble on the anniversarydate of the
Effective Date each year for twenty (20) years from the Effective Date, or until the

Surface Use A-ereement tenninates as provided therein.

(b)

{ t
\--Fl

3.3 Use and Occnoancv bv Lessee. Lessee shall use the Clark Vallcy Lcase l:nds,
Leased water Rights thc Grazing Rights and the wuer atrr'butable to the wat€r shales
exclusively for thc grazing ofcattle and for the raising offorage for the feeding of livestock.
Lcssee shall not authorizc or conduct mining, drilling operations or hunting on lhe Clark Valley

Lease t ands or removc sand gra.vel, dirt, minerals, vater, or associated substarrces from thc

clark Valley Lease Landi; shall not commit any wutc upon thc clart valtey hase knds; and

shall not conduct or allow any business, activity, or thing on thc Clark Vallcy Lcase lands which

is oi bdcomps unlawfir! frobibid4 oi a nuisancc, c which may cause damage lo lessor, to

occupants of the vicinity, or tb other third parties. l.essee shall conply with and abide by all

laws, ordinances, and regulations of all municipal, county, state and Federal arftoritics which are

. now in force. or yhich may hoeinaftcr becomc effectivc with respect to thg USc-tDd occLtpancy of

thc Cti* Vatley f*iie f-anai, tne Gasi)a Water IW'itS and the Grazing Rights. I-ess€e shrlt
conduct operations of the Ctar* VaUey Lease Lands il accordance with good gfrzing ald range

or husbandry practices iith rcference to practices ofothers in tlie geographic vicinity ofthe .

Clark Vallcy trase Lands andin compliance with qplicable law. Lessee shall trot overgtaze the

Clark Valley Leasc l-anits. Lcssei shall cnsure that ell main cntrance gates arc lept lockcd with

locks providcd by kssor.

3.4 Usc bv lpFsor. Use of 6e Clark Valley Lcase knrts by Lessec sha|l be
.nonexclusive. Lcssor shall be cntitled, without coqcusation to Lcssee, to usc lbe Clart Valley

Lease knds or grant othc partics the right to use ttc ClarkVatlcy Leasc Laodn iacluding but
not limited to rights for casements, license$, and leases, but Lesor shall not gnnt rights for
grazing or agricultural usc of the Clark Velley l*rsc Lanrts to third parties or mrke use of the
Clark Valley Lcase Lands icelf for such purpose6.- However, Lcssor shall reinhrse Lessce for
any damages dofle to Lcssee's crops as a result of tte use of the Clark Valley [r*se tands by
Lessoi.

3.5 lriprovemcns. l,csspe shall not constrlci any pcrmanent building o the Clark
Valley Lcase Lands and shall not constnrct airyte4orary building or advertisiry sip on rhe
Clark Vallcy Leasc Lands withoutthc prior writtenconscnt 6f Lcsspr, Hspee{fr195/ffiORA.rFD

I  I  T t ,  A  4 I  A A A P
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and/or pay for the labor, material, and equipment for any fences, gates, cattle guards, ditches,
ponds, reservoirs' or other improvements for l-cssee to make use of ttre Clark Valley Lease
Lands, the GtazingRights, orto make beneficial use of the Leased WaterRights. Unless
otherwise agreed in writin E, My improvenrents which Lessee shall make to the Clark Valley
Lease Lands shall be made at no expense to Lessor and shall not be removed and shall remain on
the Clark Valley Lease Lands upon the termination of this Lease unless otherwise directed by
Lessor. Lessee mdy use whatever fences, gates, cattle guards, ditches, ponds, reservoirs, *d
other improvements which now exist on the Cla* Valley Lease Lands.

3.6 Representation of Lessee. I-essee represents as follows:

(a) Lessee is experienced in farming methods, farm equipmenf and inigation
methods generally used in Carbon County Lessee shall cultivate grazingpastures
and make beneficial use of the Clark Valley Water Rights and otherwise Lxercise
Lessee's rights and privileges under this Lease.

(b) Lessee has sufficient farming and constnrction equipment available for its use and

Lease for the constntction and maintenance of ditches, roads, pondr, fences, and
the performance of other tasks which may be needed to satis$ Lessee's
obligations under this Lease.

' i .

i -

(c) Lessee has knowledge of the requirements necessary to presewe the Leased Water
Rights in good standing aud prevent any loss of nonrse Lr other reversion back to

3'7 Rieht of Entrv. At any time throughout the tenn of the Lease, Lessor shall have the
right to entcr upon thc clark vdley Lcasehrids or any portion thereof for purposes of,. .
inspecting thc-same, determining whcther Lcsscc is perfonning its obligations rmder the 6ase,
including but iiot limited to the obligation to makc bincficial ise of the-Leascd water ni4rts,
taking any action neccssary or dcsirable to remedy any default by lessce in any oflcsseeis
obligations hereunder, showing or exhibiting the clark valley Lease Linrls to existirrg 6s
prospcctive mortgbgc lendcrs, purchascrs, or l*sces; placing.ilgt r4.'' or .fo1 lcacl-signs on the ..
clark valley l*ase l-ands, perforrning cnvironmcntal or analytical studies, or fo, *y otf,r,
purpose whatsoever.

3.8 Insurance. At all times during the term hereofi, Lessee shall secure and maintain
public liability insurancc providing coverag! agrinst damage to persons or pmpcity itrsulting
from acts or omissions of kssor or kssec respccting thc chrk varrey rea; rrni$ wittr limis
of liability in such ariounts as lessor may dctcnirine., All insurance requirdl or peimritted
hcreundcr shall be written by reputable; responsible companies liccnscd in 6c Statc of Utah ahd .
shall nanre Lessor as inslred: Lessor shalt be.fumished.with copies of 0ri insurancc ilolici* then . .

ITCONPORATED
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in forcc pursuant to this scctioq togcther with cvidcncc that drc premiums thcrefor havc been

paid.

3.9 Taxes. Throughout the term hereof Lcssor shall pay all real propertytaxes,

assessments, and special asscssments, (all of which are hereinafter collectively refened to as
..Taxes"), which are tevied against or which apply with respect to the Clark Valley Leasc Lands,

the Grazing Righti or the Watcr Rights. Lessce shall pay all tares, assessments, charges and fees

which during the rcrm hcreof may be imposed, assessed, or levied by any govemmental or public

authority against or upon Lcssee's use of the Clat* Valley Lease Lands or any personal proPerty,

equipment, or' fixtures kept or insalled therein by Lessee.

3.10 Assisnment and Sublettine

(a) Lessee shall have the right to assign or sublct a portion ofthis Lease 1!ft the prior

wdtten consent oflessor, which consent shall not bc unreasonably withheld'
provided, however, that such assignment or sublease shall expressly provide and

reguire ttat Lcssee own and maintain a minimum of forty pcrceni (407o) of the

. .. : . . , _ , cattle actively. grazing 9n or using lhc clark valley Leasc lands (as required.
. under Scction 2.2 of this Agrefirot) and that such assignment or sublcase shall

automatically terrninate if at any time Lessee breaches the covenant under Section
2.2. In the event ofany sudh assierment or subleasc with the consent ofthe
Leisor, Lcssee shall remain tiable on all of its covenants and obligations
hercundcr unless tlte iusthment whereby Lessor consents to the assigument or
subletting contains a provision in which l*ssor specifically releases Lessee from

such ftrther liability. Any purported assignmeot rvithout the written consetrt of

the Lessor shall constitute a defrult hereundcr and shall bc void rnd ofm cffect

O) Lrssor shall have the right to assignits interests under this Lease withoutttre
conscnt oflessee. In the event l:ssor assigns such intircsts, L€ssor shall, from
and after the Effective Date (inespcctive ofwhen the assignment occurs) , be

relievcd of any and all liability or obligation to Lcssee hersuoder, and all zuch
liability and obligation shall, as cif thc timc of zuch assigment or on the Effective
Datg whichcver is bitcr; automa.ticrlly pass to l*ssor's assignee,whether or not . . .' specifically assumed by ir

3.1 l. Default and Rcmedies. ln the event Lessee breaches or fails to pcrfonh any of is

oblieations hereurider and Lessec does not within sixty (60) da5, unless a lesser time is required

by alpficabte law for thc Grazing Rights, after thc giving of wriftcn noticc by Lcssor. curc the
default or begin action to curc the.dcfault and thcrtafrcr diligcntly prosecute such action to
iompletion if the dcfault cannot bc reirsonably curcd withing siity (60) days, or * requircd by
applicable law, Lcssor shill have the right, at its optionn to exercise any of the fgllowing righs
and retnedieS:

INCORPORATED
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(a) Lcssor may itsetf pfgq o: 1Pt 

to^-be pcrformed dre obligtion with respect to

whic,h Lcssce is in 'tefault' ln tbe cvent iessor docs so' is cost of such

p.rr"rtitttl i"'r"o"g '""'on*rt 
"ttotnffees 

and atl cxpcnses incuircd by

Lessor, plus intcrcst ther€on at6c ratt 
"ilin"* 

pt":"t(1S-1"]T:*num from

,h" &"T;;;;t*"' tnJfit att*'a to ie addiiional rent and shall be

immediatelY Paid bY Lessee'

(b)LessormaytcrminatethisLease,immediatelyentertlreClarkValleyLeaseLands'

"'d "k:;";';ffi; "fri"ii*in"ir'v 
I-'"'" r**' tle.Lcased vallev water

*tuno #it#oJ"g oert" yltrt "1'*i*t""t 
process of law' and remove all

penous and poperly from the Clart Valiev Lease Lands' No such action by

Lessor shall bc considered or construeJioie a forciule enry' By aking such 
-

"".ioo,;;J.o.ih"lliicurnoliabititytoLesseeortoanyotherpersonsoccupyng
",*i"ioitrJviri.yi.*.r"'ia"*usingttrel-casedwaterRightsorfteGrazing Righs foi any damagc causea or zustiinea Uy reason of such entry and

,.rno"i of-p'oons and property' and-Lessee hereby coveDants and agrees to

iodernni& and save harmlcss Lcssor from all costs' loss' or damage arising Aom

",*#il;;;.'J*.r"i.r".r..eventLessortcnnin.tes-thislrasepursuanttothisSubsectiou(b)'itshallalso-havttttt'i*ttt'ott"overfromleiseeallother

",'"*i.'.il'.'yiJ'*.p""*"Lessorforilldamagescausedbylessee's{ r . a.aortit Jit#"ua u titety to rezult from such default'
. --l

(c)LessormaycoatinuethisLeascineffectandenforcsalloficrightherarrrder.If
t"*"t;;;;;i"rr il""t 'ut trgn to rclet or sub-lit $e Clark'VallevLcase

Lands, the Leaseilwater Rigls, -a fr. drii"g nilhd orportions thercof, and

any such relcning or subt"ttiog n"y U" foia tcri wfrctr cxtcnts beyond the tenn

' of this Leasc' Nosrithstanding any etection by fessor to Progeel under

su**ii** i"j oi 1uj"uo""' ti roiu tt Gt"t t"ttint in &Jault under this

r_r*., irill-li"rii"u. *r.hgnt 
"t "ny 

time to tcrminatc this Lease pursuant to

Subsection (b) above and to exe'"o" ii"igls ooio pmvided" The rcmcdies

specidil.;fiiJ"'3.ttarecrrmutativlandarenotintcndedoexcludeany
' othcr remedy or mdans of redress to Jich kssor may bc cntite! 1n 

the cven of

-v d;;;;;t;;;iea deourt uv r'essee with rtspect to anv of its obligations

under this Lease'

3.12lndemnificationandWaiver.I'rsseeshalllndemdfyandshallholdharmlcssLessor..and 
all of Lessor,s directors, partnen, ..r*o,oti".o, rg"n,t, -a 

"tproy"es, 
and cach of

them, froni and 
"g"i*-'--y 

liJ;ii"dris"tl"*, {o' 
lois'-damage' clairrrs' demands' suits'

controversies, costs,Tcesr 
',liens, 

en.u*br"oc.s;"ndiioitiio "'tittooro; 
inclirding auomcys'

fces, in iny way *sulil; ;;;;rt"e oyt oianr failurc by l.cssee to abidg by all of the terms

of.this Lease 
". 

-y 
"ir?e; "iiJ*ri"""t "r, 

* omission by l,essee oi any of its ageats, '

. '. cmptoyees, invitces, licensccs' or contractoF an"ng'o* oioiin 
"onnection 

and occqiaricy of the

{  : l  - , , -
I :

DIV OF OIL GAS & NiifqrNG



' i.,.ru 
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not be responsibre or tiable for any loss or ar.g, to Lessee'o' 'o Lesscc's property or business

that may be occasioned by or thdgh the rts or-omissions of personti:upYlng' uing' or

trespassing upon th9 ltuk v.it.y ir*. I-dr. Irssee ,t rri utt the clark Vatley lrase Lands'

trre Leased water Rights and the G nzingnigt ts al its 
"T::k, ""11:y 

releases Lessor' to

the fu* extent perminea uyi.*, from .u ,r.i'* oiru.ry kind or naturt, including claims for loss

of life, prrronut or bodity injury' or property damage'

3.13 Enforcement. If any action isbrought to recover any rentunder this Lease' or

because of any breach of or io .nror.. o, loi.rprE!"q.t d;;;isions.of this Lease' or for

recovery of possession of the ctark vattelleis, r"nor, *r o"t trevailing in such action shall

be entitled to recover from the other party reasonabr. "norri.lt 
ilr (rncluding those incurred in

connection with any appeal), the amount or*tri.t shalt u, n*ta by the court and made a part of

anY judgment rendered'

3. r 4 Notices. Any notice required or permitted hereunder to be given or transmitted

between the parties shalr be either persomlty i.nu.red or mailed, posta-ee prepaid by certified or

registered mait, addressed as follows: :

t .
-r1

I

t

TO LESSOR:

With a coPY to:

President
Ark l-and OomPanY
CiryPlace One
Suite 300 '

St. Louis; MO 63141-7056

CanYon Fucl CornPanY, L'L'C'

Soldier CuYon Mine
P. O. Box 1029
Weltinglo+ W 84542
Attn: David G. SPiltman
(435) 63G2872 INCORPORATED

TO LESSEE: Milton and Arqith Thavr Trust MAY 0 6 2005

T73}EastHighway 6 
Dlv oF ori- ciAs & ,vi,i.ji,rr('

Price' Utab 84501
Ann: David ThaYn
(435) a724t51 

:-*'^-

Any {rotice which is mailed shall be eftctive on receipt as evidenced by the registration

certifrcatc. Either party ** by 
"rtt; 

,o q; othel.qven as nresgribld in this scction 3" 14'

:ffiH; ffi;"ikil i;; ;;tu;io,i'o which are maited un{er this Leas:

' i
-8-
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3.15 Liens and Encumbrances. Lessor shall keep the Clark Valley Lease Lands, Leased

Water Rights, *a Cr.zing Rights, free of all liens and encumbrances of every nature and kind

arising uftrt the Effective Date and shall proceed with all diligence to contest or discharge any

lien or encumbrance that is filed or claimed-

3. I 6 Miscgll,aneous.

(a) Neither this instrument nor any memorandum or notice concerning the same shall

be recorded without the prior written consent of Lessor. Lessor may, at its option

and at any time, file this Lease or a notice or short form concerning the same
(which said notice or short forrn Lessee hereby a-srees to execute upon Lessor's

request) for record in Carbon County, Utah.

(b) The captions which precede the sections of this Lease are for convenience only -
and shall in no way affect the manner in which any provision hereof is construed.

(c) There are no representations or agreements between the parties except as set forth

in this Lease, and this Lease zupersedes any and all prior negotiations, agreements'
or understandings between Lessor and Lessee in any way related to the.qu[e.p! .
matter hereof. None of the provisions of this Lease may be altered or mbdified 

' ' '

except thrciugh an instnrment in writing signed by both parties.{L
I

(d)

(e) Time is of the essence to the provisions of this Lease. Anywaiver, either express
q1 implie4 by Lessor or any breach by Lessee of any promise, condition or tenu

hereoi shall not be constnred or claimed to be a waiver of any other breach of any

condition, promise, or term of this Lease.

Nothing in this Lease shall, nor shall it be interpreted to, amend, modiff or waive

any provision of the Surface Use Agfeement. Except for the expire$s provision to

make the Rental Payments under Section 3.?O), any default under or termination
of this.Lease shalt notaffect in any manner the terms, conditions orvalidity of the
Surface Use Agreement, it being the intent and undelstanding of the parties that :
the Surface Use Agreement and this Lease shall constitute separate and
independent legal agreements, enforceable in accordance witti their respective

(f)

terms. INCORPORATED
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IN wnNESS WHEREOF the parties hereto have executed this Lease as of the Effective

Date.

LESSOR:

CA|'{YON FIIEL COMPAI'IY, L-L.C.

STATE OF UTAH ]
)ss:

couNTY OF CARBON)

LESSEE:

MILTON A}{D ARDITH THAYI{
TRUST

By
Its Trustee

STATE OF UTAII )' . . , . ,  
;  : :  ) ss :

COUNTY OF 
' -)

: . :  -  
t - .

:egoing instrument was acknowledged before urc this ' ' day of ' ' by

#whg bqlo_g byme duly sworn did saythathe is the

of Canyon Fuel Company, f.i.i., ild that the foregoing l-ease was signed on behalf of said

l imited l iabi l i ,q,-9.9*l*Yi .-  .  -  : . . .  :  i .  ,  , , , . , , t , . ,  ,r , , , ,_ , . .  : ,  .- .  , .  _.:-. . .- j . . , . :
:.,. ': i: i -r-,.,,=- -,, , -:. . .. : -, :.-. , , ;,NOTARy pUBLIC -:,,.-,i;-!,s1.: .

; i - . . -  
.  . .  _ . . :  

- - : _  
l ,  

. - .  
,  

, -  ,

Residing at:

My Coqmission ExPires:

B1
Its

( . \

i \
I

INCORPORATFD
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The foregoing instnrment was acknowledged before'rire this day of , by
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the signer of the foregoing Lease; who duly acknowledged to me that he
executed the same as Tnstee of,and for the benefit of the Milton and Ardith Thayn Trust.

NOTARY PUBLIC

Residing at:

My Comrnission Expires:

lNcoRPoRprf D"
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EXHIBIT *A'

to
Lease Agreement

Section

3

5

8

9

l0

l l

l3

l4

15

l7

l8

20

2 l

22

(-*

I  : \

l l
t

' j

9LARK VALLEY LEASE LAIYDS

(approximately 4,461 acres):

Tqwnship Ranee

14 South 12 East
t f  t t

t t  t t

t t  t t

t t  t t

t t  " t t

t t  t t

t !  t t

t t  t t

,, ,,

, ,  . r ,

t t  t t

t t  t t '

,, ,,

9r-23
9l  -85
91-86
91409
9l-457

Descriotion

S%SE%; S%Sw%

S%SE%

NE%NE%;WYNE%;SW%;EYzNW%

SEY.-

E%;SW %;Et/zNY,l %: S W %NW %

S E %;NE Y,;E%SE%;SW %SE% ;W %

W%;SW%;SZNW%;NE%SWVI

All

E%;SW%;E|/*TV,\Y,

NW%;SE %;E%SWIa;NW%SW%

Et/tr{E%

NYNE%

NE %NW %;W /zNW %;SEL/IN,E%

NW%

CLARK VALLEY WATER BIGHTS

'Watpr Right No.
(Irrigation &

Stockwaterine'l
Water Right No.
_(Stochvatering)
g t.410 91447
9l -41 I 9l-448

'91412 9t49
914t3 91-450
91414 9l -45 r

INCOHPORofFL. .
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,! Exhibit A
to Lease Agroement

{4

Wder Rigbt No.
(lrrigation &

Stockwaterine)

9t491
9t492
91493
9t494
91495
9t{f,4
91405
9l{06
9t{07

Water Right No.
(Stockwaterine)

9t4ts 9t-452
91416 9t4s3
9r4r7 9t456
91418 9l -458
9t4t9 9t459
91420 9t460
91421 9 t46l
9t422 9t46s
91426 9t466
91427 9t467
91428 91468
91429 9t469
91430 9t470
9t443 9l-591
91444 9t-3729
9r44s 9t-3730
9t446

GRAZING RIGHTS

BLM Grazing Allotment#4}79 (North Clark Valley) Approx. (Acreage 9,480)
Period of Use ,. M'arch 206-June 5ft

state GrazingPermit #22966 @eplacing Permit #21722)(Approx. Acreage 6g0)

WATER SIIARES

50 Sbares of water stock in The Weilington Canat Company from Certificate No. 881

lNCORpgp4rr:D
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Canyon Fuel CompanyLrc
6955 Union Park Center, Suite 540
Midvale, Utah 84047

RE: Soldier Canyon Mine
Dugout Canyon Mine

Gentlernen:

The Milton and Ardith Thayn Trust ("Trust') is the record title owner of the surface to
the lands described below that cover or othenvise relate to coal leases Canyon Fuel Company
now or in the future intends to develop ('Lands"):

Tl3S. R12 E. Salt Lake Meridian. Utah
Sec. l2:Et2 SE/4;
Sec. l3:El2; SE/4 NW4; EZSWA; NW4 SW4;
Sec. 24: /Jl;
Sec. 25: l.I\V/4.

{A
I

!  i r
I

. I

T13S. Rl3 E. Salt Lake Meridian. Utalr
Sec. 7: SfZSWl4, \rW4SWl4;
Sec. 18: S/2, MV/4, SPNE/4, I.I\M/4NE/4;
Sec. 17: ST[/4, SDSH4, ].lUM/4SEl4;
Sec. 19: All Excep! Lot4;
Sec.20: All;
S ec. 2l ; Sf2, S 12N12,IW4NW4;
Sec. 22: SWl4, SPI.I-\il/4;
Sec.27:Wli l ;
Sec.28: All;
Sec.29: All;
Sec. 30: All kcept tnts I and 2;
Sec. 33: N/2N/2.

INCONPORATED

MAY 0 6 2005

DIV OF OfL GAS & MINING

...
n. Subject to the Surface Use Agreernent dated efifective Novemb 

"145599, 
between the

parties, the Trust herebyconsents to Canyon Fuel's underground mining activities below the
I-ands and access to the surface to repair subsidence.

. :
Very tnrty yours,

\
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flR.ST AII{ETDMET{T TO SI]RFACD USE AGREIMENT

THIS FrnSr M TO SIJRFACE USE AffiEEMENT (*Amendment),
dated effective as of-13- Augrxq z0ol, is by and between Cenyon tr'uel Company, L.L,C.
C'CFC") and Milton aud Ardith Thlyn Trust ('Thayn").

Recitds'

A. The parties have eutqed into that certain Surface Use Agreement dated as of
November ?2,1999, betrpeen CFC aad Thalm f'surface Use Agrecurenf). All capitatizcd terms
used in this Amendment, unless othsrrise definod hereig shall luve the meanings assigned to
them in the Surface Usc Agreemem

B- The parties uoat desire to amend the Surface Usc Agreement consistent with the
terms of this Amendmerrt

AmeBdment

NOW, THEREFORE, for gpod and valuabto consideration, thc parties agree as follows:

1- The Surface Use Agrcomeft is amended by addition of the following provisions:

^ . a. Sater Purottascs. CFC rnay, at its optiou any t'me during the torrn ofthe
Surface Use Agroement purchnse vater ftonr Thalrn, for which Thayn holds bJneficial use rights
or otherwise controls, to *oq{ any ofthe activities peruritred Wtliu Surface Ur" Agr;*ton the Thayn l-ands- CFC aud Thayn r/itl cooperate to m"t" nfisary fitings ruith ti'e_Uta1,--, ',
state lgqiqeel to facilitate srch waler uses. Ihe prrchase price for th; vynreiis $'.gdil diob., r,,
Td *ill be adjusted as pnovid€d in subparqgraphid) beJow. mayn -" a"tir*ine it its 

-

discrction when water is available ftrimrchlsa byCFC and CFC wirit;*p*iUf. roi .fr costs
pa utpgnses to deliver the waterto the locdion o{usage. Thepurbhase price fo, tt 

"'*to 
tUff 

'
have no bearing on firttre determinaions ofthe viahre olthu fdyo 

".ateJtights 
or water *g[; ,

the Thayn Lands. 
---r- ---- --e-

' b. Iderfercncc vith Euding-Activities

111;ssf v.rora",",,"S"ffi Jll;Hhffi ffi*'r"ffi SnH#ffig$*.inability to conduc! aecr and etk l."I'rilg S_fiiria" i.rui*, ;th; Th"y, irrd" iy ,t V*,
*rtfittcj' du.cqocprorarion orpro&rcion anri+gcmeuctea uyo""oGi"lrorcrc ortau' r na)d rlncs. ror turposcs ofthis Fo/isio4 the dccr hunting scason includes tle muzzlc load,. archery aod rifle hunts. Ihaynwill providc CFC with a writti daim for lo$ rw;nue describing

. . tle basis for the claini no .rqter than io days aftor thc r{ of aurri"g -e"s"n. Th" outics agrcctt st thc tctul presencc aud ongoing oporaion of a rtriuine ris od ftI ruv" i"il-i*iag tt""lt .'
' or tlo deer hunting ecasonsvriu amrifcally coastitutc irrt&.Fce 

"ttt'A*G. "ti"ito. 
.f"

suct wcog upon written aotice trom Tlray4 Aroh wiu pay to rtayn siiso o16" a"* i*i 
-

eeabon and $3?50 ror tle $k hr{ T:r"o'r.b*,i".ry fi;*t"d bt ail;;-j"p#i" .ra dri[ing ris: Arch's iua*iaum tioility.tnalr *,tr pl*,i** t"-L.t-fiiffi]fr"sbru Dot
- 

'l INCoRPORATED
A:lTt*yu rlacndncnt doc

t  / -

/  r {€
0
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occeed $5,000 for the elk hunt and $5,00O for the decr hurt. The reimbunemsrf pa]ryn€rnt will be
readjusted as provided in subparagraph (4 below. Ttayn aclcnowledges that the payme,ut
provided represents fair and reasouable comperrsation and Thayu waives any and all othcr claims
4gainst CFC for alleged damages arising out of interferenoe with deer and elk hunting and guide
services on the Thayn Lands.

(ii) CFC and Thayn have jointly established a 100-yard non-hunting
buffer zone surrounding any drilling rig or active drilling operations, Thayn will iuform hunters
on the Thaya Larrds of astual driiling locations and operations in an effort to crede a safc
operations buffer zone. CFC will prohibit its employees and e,nployees of its cnntractors from
carrying firearms, inoluding mtrzzle loaders, archery eguipment and rifles during the hunting
seasons. OnIy road use necessary to conduct Areh's operations and activities undor the Surface
Use A€reement will be allowed duriqg the elk and deer huntirg scasons on the Thap Lands in
an effort to rnaintain a qualrty huuting environment. .

c- Rezoning. Thap will zupport and not oppose any reaoning ofthe Thayn
I-ands that is required by or results ftom mining or oil and gas operations conducted on the
Thayn Lands, grovid{, however, that CFC will reimbune Tbalm for all additionat taxes, or
other @sts and expeiseq inctrrred by Thap as s re$It of such rsonilg.

. d. ,=,- AdjustmeutstoPayments.-- ..-: . ; :. : : :. :: ,: .

(1) Thc purchase pricc for the waten desoribed in subparagraph (a) will
!e adjusted fof inflation oa the fifth annual annivcrsary date after tle Effestive b"tr, aoe *Lry
five years thereafter oa theanniversary ofthe Effestive Date based on the cunulativc cUaqgejin
tle Consurner Price Index (CPI), or other generally-recognized ecouomic pricing iode4 for the
precedingfive-yearpenod- ., .: .r ...;;," . .) : ,.... . .. . .....r: .- 

- ,.. i . :.

- ^' . G) Thereimbursemed payient aescriUea in zubparagraph (b) *r, Ou 
'

adjusted for inflatioo on tha fourth annual annivcriaqy date a.fter the Effective D;tu, *it *rry
forrr years tlereafter on the annivcsary ofthe Effective Date based on the then orrr.enr fcc
arraqgement with Thayn or on a written bona fide offer from a hunting outfttter who, ifrequired
by state law, is licensed. Allocation of the reimbursemeut palment between the deei and elk
hunts shall be based on the tenns ofthe off€tr

(iii) The proposed adjustment shall be calculated by CFC and
communicated to Thayn i" t'/rititrg wiahin tbitry (30) days a$er the applicable rooi*trgrydatc.
All adjustments shalt be effestive as of the thea appiicaUle anuivers.iy a"tu ald shall othenvise' aPpl)f prospgctively and shall no! apply to palmeuis prwiously made undcr this Amendment-

' 
2, Except as cteressly provided in this Amondmefi, nothing herein shall, nor be

i"lp"preted.to, amend, moffi :1w.i"" any prqvision of the Surface use egreement. The panies
acknowledEe that ttre Surface Usc Agrtrmcut is in full force ard ctrcct and-ourrently in good
standing. This Amendmerrt ruay be &ecuted in corruterparts W the parties.

Eiecuted and dated as of the Efeqtivc Date.

@ ooJ . '
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By
Its:

Canyon Fuel Company, LL.C. Milton and Ardith Thnyn Trust

6 ' . , : i . {
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t SECOND: AITIESTI}MENT TO S URFACE USE AGNEE MANT

Trrls,sEcontD, 'To sI.tRf;]AcEUsB AGREEMEIIT rqecon4
4meqd$ept'),,datod effcclivg as qf $pptember 1, 20O4 ("8&Sye-DatG'), is by and betwe€ill
Ark Land Company, ("a*Iagdl), whose mailing address is One CityPlaoe Drive; Suite 300,
St, tnuis, MO: 63t41; aird:Milton,,and Ardith Thayn Tmst ('&1nr), whose mailing address
is 7730 East l:[wy 6, Prioc, Utah 8450f .

Recitals

A. Canyon Fuel CompanS L.L-C. ('CU'), 8n affltiate of Ark Lan{ and Thayn
entered into a Surface Use Agreernent dated as of Nsvember 22,l:999 ('A '). The
Agreornent was amended by a F'int Amendme,nt to Surface Use Agreem€nt dated effective as of
August ,13 2001, All capit ali?A terms, used in this Second Amendment unless othenvise
defined herein, shall have the meanings assigned to them in the Agreeinent, as amonded.

B. By Assignment datd as of the Effective Date, CFC assigned to Ark tand all
right" title and interest ln, to and under the Agreement.

C. The parties now desire to amend the Agre,eur€nt consistent with and as set forth in
this Second Amendment.

Amend$ent

NOW, THEREFORE, for and in consideration of Ten Dollars and other good and
valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties
agl.ee as follows:

l. The Agreement is hereby amended by adding the following provisions:

a. Vent Fan Eassm€nrt.

(i) In addition to the surface use grant in favor of Ark Land under
Section 2 of the Agreement, Thayn hereby grants to fuk Land an exclusive easemeirt on, over,
across, under and througfu the Thayn l^ands, as more specifically described on the plat rnap
attached hereto as Exhibit A f'Eggemg$], for access to consftnc! maintain, utilizq rqpair and
reclaim a mine vent fan and all surface structures related to a mine.vent fan and an associated air
intake (collectively "Ygd-Fan') to be located on lands adjacent to the Thalm Lands and for
access to provide water, power and communication facilities to, in association with and for the
benefit of the VentFarr (l'Vent Fen Facrliti '). Third Parties providing services for Vent Fan
Facilities shall have the non-exclusive right to uso the Easem€nt under the same terns and
conditions as Ark Land's designation. The Easemerrt shall have a term that runs concurrent with
the term of thg Agreemen! providd however, that uporr ternrination of the "A,greemeitt Ark
Land, at its sole option, may elect to gxtend the term of the Easement for an additional five (5)
year period upon 3O-days prior uritten notice to.Thayn. In suoh cv€nt, Thayn shalt er(€cute an
independent instrument susceptible to recording in the remrds of the Carbon County Recorder
evidencing the Easement under the extended term

48474460-82s6\1
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beforetheannivprsary$*,#mrrl[T#*Hf"sHffi:#ffiiT,l1"'
effect, A* Ixnd shall'payto Thayt,theoum,of'ThirtyThousandDollars ($30r00d)("qggq'9nt
Pgrmcnt'). Ihayn acknowledges trat &re Easement Palment represe,nts full and fah
oompensation for the giant of the Easement, placement of the V€ntlan adjacent to the Thayn
Lands, and placement of'the Vent'Fan Facilities on, ov€r; across, under or through Se Easeme,nt,
Thayn disclaims and hereby waives any and all further claims and causes of action for
compensation or dnnages arising out ofor relating to use of the Easeme,nt and the placement,
use, operation, repair and reolamation of tlie Vent Farr and the Verrt,Fan Facilities, inoluding
rvithout limitation, claims based on allegod noise, visual or environmental,poJlution or nuisance.
In particularr without limitatio-n, theplaq€r-ment, use, operation, repairand reclamation of the
Vent F'an and the Vent Fan Facilities shall not constitute the basis for any claim for interfere,nce
with the use and er{oynent of the Thayn tands including hunting activities described in the First
Anendment.

(iii) Thalm hereby conours witlL joins in and ratifies, and shall provide
such fudher assurances as necessaq/ for, any and all permits and authorizations nocessary or
required by applicable regulatory authority to permit the consbuctiorL rqpalr, use and
reclamation of the Vent Fan and Verrt Fan Facilities. Thayn shall not oppose any permit,
application or plan involving the Vent Fan or vent Fan Faoilities.

2. Thayn consents to the assignment from CFC to Ark land and fully recognizes
Ark Land as the legal successor to CFC und-er the Agreement. Thuyn represents that the
Agreement is in full force and effect and in good standing, is not subject to any defaults or
activities or events of which Thayn is aware which could result in a default, and that all
payments due under the Agreement have been timely and properly made.

3. Except as expressly provided in this Second Amendment, nothingherein shall,
nor shall it be interpreted to, amen4 nrodi$ gr waive anyprovisis:r of the Agreement.

4.

ARK LAND COMPAI\TY

By:
Its:

t .
i :

)
j

2

This Second Arnendment may be executed in counterparts by the p{NCORpORATED

Executed and dated as of the Effective Date.
MAY 0 0 2005

DIV OF OIL GAS $ iu' '  i tt\ lG

MILTON AND ARDITH THAYNTRUST

Blr:
Name:

4&47{X60-8256\l



STATE OF

CCIUNTY OF

The ffi acknowledged before ^"byQ
ofArk Land Company.

MARYC. t-tAlt,lTor,j
Sr t-oub(Ity

My Oran#sron Expres
sqpbnber 14,2w7

STATEOF \r\*_o" _ , .t
)ss.

COUNTYoTM

The foregoing instrume,nt was acknowledged before me by kvr . L\,r,, ,J\r.o*l r,-- . as
A=G,r=+..-toS*.* . of the Milton and Ardith Thayn TrusL \

,ffiwtr,Iflilffi
l8r tr?fiTtfonE

Eb&tflffi.iilfi.rffi
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