4/18/2018 State of Utah Mail - Re: PRIOR CERTIFICATE OF INSURANCE

Suzanne Steab <suzannesteab@utah.gov>

Re: PRIOR CERTIFICATE OF INSURANCE

Dana Dean <danadean@utah.gov> Wed, Apr 18, 2018 at 9:39 AM
To: David Norris <DNorris@bowieresources.com>

Cc: Meg Osswald <Mosswald@agutah.gov>, Steve Alder <stevealder@agutah.gov>, John Baza <johnbaza@utah.gov>,
Steve Demczak <stevedemczak@utah.gov>, Steve Christensen <stevechristensen@utah.gov>, Daron Haddock
<daronhaddock@utah.gov>, Suzanne Steab <suzannesteab@utah.gov>

Hi David,

This is correct. This should take care of the Insurance problem, but there is another issue you may be unaware of that
could be a big problem soon. A separate Cessation Order was written on February 1 for taking waste off site. Kyle
appealed the CO and | upheld it because there is no way around it legally. The original CO required Bowie to clean up all
waste that was taken off-site by April 30. My Order said the same. We can probably negotiate an extension to that if no
one at Bowie received my Order until today, we did send it to Kyle as the Registered Agent, but heard he is no longer
there. You also have time to appeal the Order to our Board of Oil, Gas and Mining, but | truly don't think there is a legal
way to say that what happened is allowable. That decision is up to you and your attorneys.

Once we get the official new certificate by email you can begin to operate again. Steve will need to do the paperwork to
officially terminate the CO, but that is a formality.

Please let me know if you have questions about the off-site waste problem.

Thanks.
Dana

Dana Dean, P.E.
Associate Director - Mining
Utah Division of Oil, Gas and Mining

ogm.utah.gov
Like us on Facebook! https://www.facebook.com/utahoilgasandmining

On Wed, Apr 18, 2018 at 7:59 AM, David Norris <DNorris@bowieresources.com> wrote:

Dana, | found the attached in a file after | sent you the earlier e-mail. |s this how the "Certificate Holder" box should be
completed?

Dave Norris
Bowie Refined Coal, LLC

2 attachments

EL_‘I 02012018.5607.pdf
209K

'l'-j 04022018.5607.pdf
— 257K

https://mail.google.com/mail/u/1/?ui=2&ik=458c8c1bf8&jsver=4NKEmp68DEc.en.&view=pt&msg=162d96a2a883ee46&search=inbox&siml=162d96a2a883ee46
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DNR Citation for Non-Compliance Citation #: 21201
=G Utah Coal Regulatory Program Permit Number:  C0070045
1594 West North Temple, Salt Lake City, UT 84114
Milieammss  Phone: (801) 538-5340 Fax: (801) 359-3940 Date Issued: 02/01/2018

NOTICE OF VIOLATION / CESSATION ORDER (CO) FAILURE TO ABATE CO

Inspector Number and ID:

39 SDEMCZAK
01/30/2018 9:00 am

Permittee Name: BRC WELLINGTON, LLC

Mine Name: WELLINGTON DRY-COAL CLEANING FACILITY Date and Time of Inspection:

Certified Return Receipt Number: Date and Time of Service: 02/01/2018 9:00 am

Nature of condition, practice, or violation:
Failure to keep "Coal Processing Waste" on a DOGM permitted area.

Provisions of Act, regulations, or permit violated:
R645-301-528.320, R645-301-536, R645-301-542.730, R645-301-746.

I_I This order requires Cessation of ALL mining activities. (Check box if appropriate.)

D Condition, practice, or violation is creating an D Permittee is/has been conducting mining activities without a
imminent danger to health or safety of the public. Permit.

D Condition, practice, or violation is causing or can D Permittee has failed to abate Violation(s) included in
reasonably be expected to cause significant, imminent [INotice of Violation or [_] Cessation Order within time
environmental harm to land, air, or water resources. for abatement originally fixed or subsequently extended.

This order requires Cessation of PORTION(S) of mining activities.
Mining activities to be ceased immediately: DYes No Abatement Times (if applicable).

The selling of "Coal Processing Waste" such as the material sold to ATTCO Trucking

Company Inc. No Coal Processing Waste is to be sold or transported to a

Action(s) required: Yes |:| No

1. Recover all Coal Processing material at ATTCO Trucking Company property and properly dispose of it in the permit area by
April 30, 2018.

2. Submit and receive a Division approval of an amendment to update the MRP to address the reclamation of Coal Processing
Waste by April 30, 2018. Using section R645-302-262 and R645-302-264.300.

3. Submit and receive a Division approval of an amendment to update the MRP to address the operational requirements of having
Coal Processing Waste pile by April 30, 2018. Using section R645-302-262 and R645-302-264.300.

Kyle Edwards > pd STEVE DEMCZAK

Original - DOGM Files Copy — Permittee Form DOGM NOV/CO  Revised — August, 2006



IMPORTANT - READ CAREFULLY

Pursuant to the Utah Coal Mined Land Reclamation Act, Utah Code Ann. § 40-10-1 et. seq. (Act), the undersigned authorized
representative of the Division of Oil, Gas, and Mining (DOGM) has conducted an inspection and found that a Notice of Violation
or Cessation Order must be issued.

This order shall remain in effect until it is modified, terminated or vacated by written notice of an authorized representative of
DOGM.

1. PENALTIES.
Proposed assessment. DOGM assesses fines based upon a proposed recommendation by an assessment officer. If there is
additional information you wish DOGM to consider regarding the cessation order and proposed fine, please submit that to
DOGM within 15 days of the date this notice or order is served on you or your agent. Such information will be used by the
assessment officer in determining facts surrounding the violation(s) and amount of penalty. Once DOGM has determined the
proper penalty, it will serve the proposed assessment on you or your agent, within 30 days of the issuance of this notice
or order. See Utah Admin. Code R645-401-600 et. seq.

The penalty will become final unless you or your agent file, within 30 days of receipt of the proposed assessment, a written reque
for an informal hearing before the assessment officer or a formal hearing before the Board of Qil, Gas and Mining.

Assessment. For each violation included in this notice, a penalty of up to $5,000 may be assessed for each separate day the
violation continues.

If you fail to abate any violation within the time set for abatement or for meeting any interim step, you will be assessed an
additional minimum penalty of $750 for each day of continuing violation beyond the time set for abatement. You will be
issued a Cessation Order requiring cessation of surface coal mining operations or the portion of the operations relevant to the
violation.

2. INFORMAL PUBLIC HEARING.
On the reverse side of this page, an authorized representative has made a finding as to whether or not this notice requires
cessation of mining. If this order or notice requires cessation of mining, expressly or in practical effect, you may request that
an informal public hearing be held at or near the mine site. If you wish an informal public hearing be held, please contact an
authorized representative from DOGM. See Utah Admin. Code R645-400-350 et seq. Once an informal public hearing is
scheduled, you will be notified of the date, time, and location of the hearing.

If this notice requires cessation of mining, it will expire within 30 days from the date you are notified unless an informal
public hearing is held or waived, or the condition, practice, or violation is abated within the 30-day period.

3. FORMAL REVIEW AND TEMPORARY RELIEF.

You may appeal this notice or order to the Board of Oil, Gas, and Mining by submitting an application for hearing within 30
days of receipt of this notice or order. See Utah Admin. Code R645-300-164.300. Please submit the application for hearing
to:

Secretary

Board of Oil, Gas, and Mining

1594 West North Temple, Suite 1210

PO Box 145801

Salt Lake City, Utah 84114-5801

If applying for a formal board hearing, you may submit with your petition for review a request for “temporary relief” from
this notice. Procedures for obtaining a formal board hearing are contained in the Board’s Rules of Practice and Procedure and
in Utah Admin. Code R645-401-800 et. seq.

4. EFFECT ON PERMIT.
The permit may be suspended or revoked if it is determined that a pattem of violations of the Act, regulations or permit
conditions exists, and that the violations were caused by an unwarranted or willful failure to comply.
For further information, consult Utah Code Ann. § 40-10-20 through 40-10-23 and Utah Admin. Code R645-400-300 et. seq.
and R645-401 et. seq., or contact the Division of Qil, Gas, and Mining at (801) 538-5340.

Original - DOGM Files Copy — Permittee Form DOGM NOV/CO —Page 2. Last Revised — August, 2006
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BEFORE THE DIVISION OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

-—-00000---
IN THE MATTER OF THE H
INFORMAL ASSESSMENT
CONFERENCE for CESSATION - FINDINGS of FACT,
ORDER; CITATION NO. 21201, : CONCLUSIONS OF LAW
WELLINGTON DRY-COAL AND ORDER
CLEANING FACILITY, ' '
C/0070045, CARBON COUNTY, CAUSE NO. C/0070045
UTAH

—00000---

On March 6, 2018, the Division of Oil, Gas and Mining (Division) held an Informal
Assessment Conference as provided for by Utah Administrative Code Rule R645-401-700 in
response to the written request by operator BRC Wellington, LLC (BRC) to review the fact of
violation for Cessation Order No. 21201 (CO) issued to it on February 1, 2018 for operations at
the Wellington Dry-Coal Cleaning Facility (WDCC Facility), C/007/045, Carbon County, Utah.

INTRODUCTION

The Division issued the CO because BRC was selling a material produced as a byproduct
of its coal separating process to Attco Trucking Company (Attco), which Attco was using for
road base at Attco’s off-site facility. The Division alleged that by doing so, BRC was violating
Utah Administrative Code Rules R654-301-536; R654-301-542.730; R654-301-746; and R654-
528.320 for failure to keep ““coal processing waste” as defined by R645-100-200 on a Division
permitted arca.

BRC responded to the CO by requesting an Informal Assessment Conference on
February 2, 2018; within the 30-day timeframe allowed by Utah Administrative Code Rule
R645-401-700. BRC requested the Conference before the Division assessed a penalty associated
with the violation. Thus, only the fact of the violation itself, not proposed assessment, was

addressed at the Conference. At the Conference, BRC alleged that the material being sold to



Attco was not waste, but rather a product, and thus it was permissible for BRC to sell the
material without regard for its final disposition. In other words, BRC does not dispute the facts
surrounding this violation, but rather, the Division’s interpretation of the relevant regulations and

resulting CO.

PARTIES

_ The Conference was conducted as an informal adjudicative proceeding. Dana Dean,
Associate Director of the Division’s Mining Program served as the Assessment Conference
Officer. Meg Osswald, Assistant Attorney General, represented the Assessment Conference
Officer. Steve Demczak, Division Inspector, presented the facts and arguments in support of the
CO and Daron Haddock, Division Permit Supervisor, also attended to support the reasoning for
the CO. Steve Alder, Assistant Attorney General, represented the Division. Richard White and
Kyle Edwards acted as the permittee representatives and presented the position and arguments on

behalf of BRC. No recording or transcript of the conference was made.

FINDINGS OF FACT
Based on the information provided at the conference and found in the Division’s files,
and based on the fact that BRC does not dispute the Division’s recounting of the facts
surrounding the CO, the Conference Officer makes the following findings of fact:

1. At the WDCC Facility, BRC currently processes raw material from the Sufco Coal Mine
and has historically processed raw material from multiple different coal mines.

2. BRC’s process separates raw material delivered from the Sufco Coal Mine to create two
main materials: a higher-quality, low ash coal that goes back to the mine operator(s) to be sold as
fuel, and the material that is the subject of the Division’s CO.

3. This second material is a low-quality, high-ash byproduct of BRC’s process, and cannot
be used as fuel without further processing or by mixing it with higher-quality material.

4. The Division received a citizen complaint in January 2018 that material from the WDCC
Facility was being transported by truck and used at the separate Attco Trucking Facility as a road

base.



5. Upon investigation and inspection on January 30, 2018 by Division Inspector Steve
Demczak, the Division confirmed that since at least March of 2017, BRC has been selling the
low-quality, high-ash material produced on site to Attco.

6. Mr. Demczak found that BRC was in fact allowing Attco to use Attco trucks to transport
the material to the Attco Trucking Facility where Attco personnel were depositing the material
on raw dirt to make it suitable for driving.

7. Acheck from Attco to BRC and BRC receipts show that BRC was sclling the material to
Attco for twenty-five cents per pound.

8. The check from Attco on August 8, 2017 notes that it was for “4,000 Tons Rock.”

9. The receipts from BRC denote “Out By-Product Sales” with the material listed as “By-
Pro Sales” from March 2017 through October 2017, and “Out L/Q/C Sales” with the material
again listed as “By-Pro Sales” from November 2017 through January 2018.

10. The Division Issued the CO to BRC on February 2, 2018 for failure to keep “Coal
Processing Waste” on a DOGM permitted area, ordering BRC to immediately cease selling
“’Coal Processing Waste’ such as the material sold to Attco.”

11. The CO also required that BRC recover all Coal Processing material at the Attco facility
and properly dispose of it in a permitted area by April 30, 2018 and required BRC to amend its
MRP to address the reclamation of Coal Processing Waste on the BRC Facility.

12. The Division also submitted photos from the Attco facility, showing the material spread
across a large area with tire tracks indicating that it was being driven on, and stockpiles of the
material adjacent to the driving area.

13. BRC’s Mine Reclamation Plan (MRP) when the CO was issued indicated that BRC “toll
processes” material from off-site clients to generate high-quality or low-quality coal and does not

accept or produce coal mine waste or coal processing waste.



CONCLUSIONS OF LAW
Based on the findings of fact described above, the Assessment Conference Officer upholds
the CO, finding that BRC improperly disposed of coal processing waste, based on the following

conclusions of law:

L The Material Sold to Attco Fits the Rules’ Definition of Coal Mine Waste, Not Coal.

14, Utah Administrative Code Rule R645-100-200 defines Coal Mine Waste as “coal
processing waste and underground development waste,” and Coal Processing Waste as “earth
materials which are separated from the product coal during cleaning, concentrating or processing
or preparation of coal.” Id.

15. Utah Administrative Code Rule R645-100-200 defines Coal as “combustible
carbonaceous rock, classified as anthracite, bituminous, subbituminous, or lignite by ASTM
Standard D388-95.”

16. The material that BRC sent to the Attco facility does not fit the definition of coal because
it is not combustible and therefore not useable as a fuel.

17. Thus, the material sold to Attco fits the definition of Coal Mine Waste under Utah
Administrative Code Rule R645-100-200 because it is not combustible fuel, but rather, an “earth

material” separated from coal product during processing.

IL BRC Must Amend its MRP to be Consistent With the Rules and Its Operations.

18. The MRP’s representation that no coal mine waste or coal processing waste will be on
site cannot be constituted to override the Rules.

19. The MRP’s representations also do not constitute a variance and do not give BRC the
legal right to act out of accordance with the Rules.

20. Variances are allowed only under specific circumstances as outlined by Utah
Administrative Code Rule R645-302 and must be granted by the Division and outlined by the
operator’s MRP.

21. BRC’s production of a coal waste product, rather than only high or low-quality coal is
inconsistent with the MRP.

22. The MRP must be amended to reflect that coal waste product is created on site.



23. The MRP must be amended to create a Division permitted location for coal waste at the
Wellington Facility, or to reflect that coal waste will be taken back by operators with Division

permitted sites after processing.

III.  BRC’s Sale of Material to Attco Was Improper Disposal of Coal Mine Waste.

24. Utah Administrative Code Rule R645-301-528.320 requires that Coal Mine Waste be
placed in permitted disposal areas approved by the Division for specific disposal purposes.

25. The Attco Facility is not permitted by the Division.

26. The Wellington Facility is not permitted to store or dispose of Coal Mine Waste.

27. Thus, BRC’s sale of the non-coal product to Attco for use as a road base constitutes
improper disposal of Coal Mine Waste under Utah Administrative Code Rule R645-301-
528.320.

ORDER

Based on the Findings of Fact and Conclusions of Law discussed above, the fact of the
violation is UPHELD under Utah Administrative Code Rules R654-301-536; R654-301-542.730;
R654-301-746; and R654-528.320. Therefore, BRC must immediately recover all Coal
Processing Material from the Attco Facility for proper disposal in an area permitted by the
Division. BRC may either amend its MRP to create permitted areas for Coal Mine Waste at its
facility (as required by the CO), or it may send the material offsite to a different facility
permitted by the Division to store Coal Mine Waste. Additionally, because the CO is upheld, a
penalty will be assessed according to Utah Administrative Code Rule R645-401.

ad
ORDERED this £ ~ day of April, 2018

Dana Dean, Associate Director
Utah Division of Oil, Gas and Mining
Assessment Conference Officer



NOTICE OF RIGHT TO APPEAL

BRC, as the operator of the Wellington Dry-Coal Facility, has the right to appeal the
Conference Officer’s Order to the Utah Board of Oil, Gas and Mining (the Board) under Utah
Code § 40-10-20 and Utah Administrative Code Rule R645-410-810. To exercise this right to
appeal, BRC must, “within 30 days of receipt of the decision made by the division in the
1nforma1 conference, request a hearing before the Board” Utah Code § 40-10-20(2)(d). This
Assessment will be final in 30 days unless appealed to the Utah Board of Oil, Gas and Mining,.
See also Utah Admin. Code R. 645-401-810. If BRC appeals this Order, the hearing before the
Board will be formal, and review of the fact of violation “will be conducted by the Board under

the provisions of the procedural rules of the Board (R641 Rules).” Id. R. 645-401-830.



