BEFORE THE DIVISION OF OIL GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

-==00000---
IN THE MATTER OF THE APPEAL : FINDINGS, CONCLUSIONS
OF FACT OF VIOLATION OF AND ORDER
N91-35-6-1, N91-35-7-1, AND :
N91-32-6-1, WESTERN STATES
MINERALS CORPORATION, J. B. :
KING MINE, EMERY COUNTY, INFORMAL HEARING
UTAH, ACT/015/002 : CAUSE NO. ACT/015/002
-=—00000---

On February 11, 1992, the Division of 0il, Gas and Mining
("Division") held an informal hearing concerning the fact of
violation for the above-referenced Notices of Violation ("NOV").

The following individuals attended:

Presiding: Dianne R. Nielson, Director
Division of 0il, Gas and Mining

Petitioner: Denise Dragoo, Esqg.
Fabian and Clendenin
Counsel for Western States
Minerals Corporation

E. M. (Buzz) Gerick
Vice President of Operations
Western States Minerals Corporation

Dwight J. Crossland
J. B. King Minesite Representative
Western States Minerals Corporation

Samuel Bamberg, Ph.D.

Reclamation Specialist

Consultant for Western States
Minerals Corporation

Division: Lowell Braxton
Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor



Susan White

Reclamation Biologist

Issuing Inspector (N91-35-6-1
and N91-35-7-1)

Henry Sauer

Reclamation Soils Specialist

Issuing Inspector (N91-32-6-1)

Tom Munson
Reclamation Hydrologist

Bill Malencik
Reclamation Specialist

Paul Baker
Reclamation Biologist

Jess Kelley
Reclamation Engineer

Board: Joe Helfrich

Assessment Officer
Penalty Assessment

The Findings, Conclusions, and Order in this matter are
based on information provided during this informal hearing and

information in the files of the Division.

FINDINGS OF FACT

1. Notice of this hearing was properly given.

2. An assessment conference to review proposed
assessments was not scheduled in conjunction with this informal
hearing, because the abatements were not completed.

3. When the J. B. King Mine permit was renewed on
August 13, 1990, one of the stipulations to the permit was R614-

301-742.113(TM), which required:
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Within 60 days of permit approval, the applicant must submit
a plan to provide long term solutions for phasing out silt
fences and incorporating more permanent erosion control
structures in their place. The plan must identify the
structures that will be used and how they will be designed and
implemented. This material must be submitted for insertion
into the PAP.

4. The date for submission of the plan, per stipulation
R614-301-742.113(TM), was extended numerous times, with the most
recent extension to November 1, 1991. The plan was not submitted
by the November 1, 1991, deadline. No plan had been submitted at
the time of the complete inspection on November 7, 1991.

5. Following the inspection by Susan White on November
7, 1991, NOV N91-35-6-1 was written and mailed on November 18,
1991. N91-35-6-1 was written for failure to comply with the terms
and conditions of the permit, and failure to completely address and
satisfy the requirements of stipulation R645-301-742.113 (TM) in a
timely manner, and in accordance with Utah Admin. R645(614)-300-
143.

6. Reports of inspections of the J. B. King Mine,
conducted on September 10, 1991, and October 3, 1991, and copied to
the operator, indicate that erosion which required maintenance was
occurring on the site. During the October 17, 1991, technical site
visit by Division staff and the operator, the operator was informed
that erosion on the site must be repaired by the time of the next
inspection or it would constitute a violation.

7. During the complete inspection by Susan White on

November 7, 1991, the operator was conducting repairs on site.

However, the inspector determined that the work was insufficient to
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repair the previously referenced erosion damage, and the erosion
damage was not repaired by the time the inspector left the site at
the conclusion of the inspection.

8. Following the complete inspection on November 7,
1991, NOV N91-35~7-1 was written and mailed on November 19, 1991.
N91-35-7-1 was written for failure to minimize erosion to the
extent possible and failure to minimize erosion off the refuse
pile, in accordance with Utah Admin. R645(614)-301-742.113.

9. Based on an inspection by Henry Sauer on December
12, 1991, NOV N91-32-6-1 was issued and mailed on December 19,
1991. N91-32-6-1 was written for failure to comply with the terms
and conditions of the approved permit and failure to implement and
construct the main feeder ditch and the feeder ditch in accordance
with the design criteria specified in the permit, in accordance
with Utah Admin. R645(614)-~300-143.

10. Correspondence and inspection reports in Division
files document an extensive history of problems associated with the
construction, maintenance and reconstruction of the feeder ditch
and main feeder ditch, beginning with the construction of the
diversions in 1985, through reconstruction in 1988-89, and up to
the present. The documents reflect on-going problems, principally
insufficient riprap, improper placement (key-in and armoring) of
riprap, necessity to replace or increase riprap, and damage to
ditches during high intensity storms, which have been continually

addressed by the Division and the operator.



11. The inspection report of the December 7, 1991,
inspection verified that the feeder ditch and the main feeder ditch
were not in compliance with the approved plan at the time of that
inspection. Drawings and notes from Henry Sauer’s February 3,
1992, site visit, while not documenting the site condition during
the December inspection, do verify that the feeder ditch and main
feeder ditch were out of compliance during the February site visit.
Henry Sauer has stated that the ditches looked the same in February
as they did in December.

12. During the informal conference, Dwight Crossland
stated that Western States Minerals Corporation recognized the
problems with erosion and high maintenance on the site and was
concerned that the reclamation plan for the ditches and the refuse
pile needed to be revised. The Division and Western States
Minerals Corporation agreed that Western States would submit a
revised plan to the Division by March 16, 1992, to address these
reclamation problems.

13. The abatement dates for the NOVs were extended to

March 16, 1992, to accommodate the informal hearing process.

CONCLUSIONS OF LAW

1. NOVs N91-35-6-1, N91-35-7-1, and N91-32-6-1
specifically address three distinct violations: 1) failure of the
operator to comply with permit stipulation R614-301-742.113(TM),
which would require the submission of plans for phasing out silt

fences and establishing permanent erosion control structures (N91-
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35-6-1), 2) failure of the operator to minimize erosion on the
surface of the refuse pile (N91-35-7-1), and 3) failure of the
operator to ensure that the feeder ditch and the main feeder ditch
were constructed, reconstructed, implemented, maintained or
otherwise operated in accordance with the approved plan. While the
abatement of the N91-35-6-1 may include actions which would also be
appropriate for abatement of N91-35-7-1, the violations cited in
the three NOVs do not duplicate each other and the abatements
required in the three NOVs are not contradictory with each other.

2. The operator contends that the storm event which
damaged the feeder ditch and the main feeder ditch exceeded the
design criteria for the ditches. The Division has no information
to substantiate that statement, and the operator has provided no
substantiating data.

3. The Division is not precluded from issuing NOV N91-

32-6-1 due to Utah Code Ann. § 40-8-9(2) under Utah Code Ann.
§ 40-10-4. Inspection reports and correspondence in the files of
the Division indicated that the construction and maintenance of the
feeder ditch and the main feeder ditch have received continuous and
ongoing attention since their original construction as part of the
reclamation plan.

4, Because the Division and operator have agreed to the
submission of the March 16, 1992, plan regarding erosion on the
refuse pile and the ditches, it would be contradictory to require
the operator at this time to abate N91-32-6-1 by constructing the

feeder ditch and the main feeder ditch in accordance with the
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approved permit. N91-32-6-1 should be modified to provide an
abatement consistent with the plan proposal and review agreed upon

by the Division and the operator.

ORDER

NOW THEREFORE, it is ordered that:

1. NOVs N91-35-6-1 and N91-35-7~1 are upheld.
2. NOV N91-32-6-1 is upheld with modification of the
required abatement. The remedial action required for abatement

will be the submission of a complete and adequate plan for design
and construction of the feeder ditch and the main feeder ditch to
meet the requirements of Utah Code Ann. § 40-10-1 et seqg. and Utah
Admin. R645(614)-100-1 et seg.

3. The Petitioner may appeal to the Board of 0il, Gas
and Mining the informal determination of fact of violation by
filing said appeal within 30 days of the date of this Order, in

accordance with statutory and regulatory requirements.

SO DETERMINED AND ORDERED this 10th day of March, 1992.

WA

Diamfe R. Nielson, Director
Division of 0il, Gas and Mining
State of Utah




CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No. ACT/015/002
to be mailed by certified mail, postage prepaid, the 10th day of

March, 1992 to:

+Denise Dragoo, Esq.

Fabian and Clendenin

215 South State Street
Salt Lake City, Utah 84111

+E. M., Gerick
Vice President of Operations
Western States Minerals Corporation
4975 Van Gordon Street
Wheat Ridge, Colorado 80033

“Dwight J. Crossland

Western States Minerals Corporation
4975 Van Gordon Street

Wheat Ridge, Colorado 80033
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

-==00000~—-
IN THE MATTER OF THE APPEAL : FINDINGS, CONCLUSIONS
OF FACT OF VIOLATION AND ORDER
#N93-25-2-1, :
J.B. KING MINE,
EMERY COUNTY, UTAH : INFORMAL HEARING
CAUSE NO. ACT/015/002
-==00000--~-

On Monday, June 21, 1993, the Division of 0il, Gas and
Mining ("Division") held an informal hearing concerning the fact
of violation for the above-referenced Notice of Violation

("NOV"). The following individuals attended.

Presiding: James W. Carter
Director
Division of 0il, Gas and
Mining

For the Petitioner: E. M. Gerick

Western States Minerals

Sam Bamberg
Consultant

Ingrid Hannie
Consultant

For the Division: Pamela Grubaugh-Littig
Permit Supervisor

Tom Munson
Reclamation Specialist

Joe Helfrich
Reclamation Specialist

Susan White
Reclamation Specialist

Henry Sauer



Reclamation Specialist

The Findings, Conclusions, and Order in this matter are
based on information provided by the Petitioner in connection
with this informal hearing, and information in the files of the

Division.

FINDINGS OF FACT

1. Notice of this informal hearing was properly given.

2. NOV #N93-25-2-1 consisted of one part. This part
was written on the failure of the undisturbed diversion above the
refuse pile behind the revegetation test plot to prevent to the
extent possible additional contributions of suspended solids to

streamflow outside the permit area.

CONCLUSIONS OF TAW

1. Because the diversion flows off the permit area
and captures disturbed area flows and transports them off the
permit area without any treatment, this diversion is not exempt
from the requirements of Utah Admin. R.645-301-742.312.3 to
prevent to the extent possible additional contributions of
suspended solids to streamflow outside the permit area. No
information was presented to the confirm that the drainage was

treated prior to leaving the permit area.

ORDER



NOW THEREFORE, it is ordered that:
1. The fact of violation NOV #N93-25-2-1, Part 1 of 1

is upheld.

2. The finalized assessment for NOV #N93-25-2-1, Part
1 of 1 is due and payable within 30 days of the date of this
Order.

3. The Petitioner may appeal to the Board of 0il, Gas
and Mining the informal determination of fact of violation and
finalized assessment by filing said appeal within 30 days of this
informal Order, in accordance with statutory and regulatory
requirements, including escrowing the assessed civil penalty.

SO DETERMINED AND ORDERED this ~£3£5 day of July, 1993.

STATE OF UTAH
DIVISION OF OIL, GAS AND MINING

~ (S

Jamges W. Carter
Dirgector
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of
the foregoing FINDINGS, CONCLUSIONS AND ORDER in Cause No.
ACT/015/002 to be mailed by certified mail, postage prepaid, on
the 20th day of July, 1993, to the following:

V%. M. Gerick
Vice President of Operations
Western States Minerals
Suite 130
250 South Rock Boulevard
Reno, Nevada 89502

/%am A. Bamberg
R. A. Consultants
26050 East Jamison Circle
Aurora, Colorado 80116

g/ingrid Hannie
R. A. Consultants
26050 East Jamison Circle

Aurora, Colorado 80116 .
Ac71007/0/?V/H7
. Bernie Freeman S e [ he
: T form=
Office of Surface Mining =t
Albuquerque Field Office £/ (e

505 Marquette NW Suite 1200
Albuquerque, New Mexico 87102
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