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Executive Director J 801-538-5340

James W. Carter 801-359-3940 (Fax)

Division Director 801-538-5319 (TDD)

Michael O. Leavitt

May 21, 1993

CERTIFIED RETURN RECEIPT REQUESTED
No. P. 540 713 950

Robert Hagen, Director
Albuquerque Field Office

Office of Surface Mining
Reclamation and Enforcement
505 Marquette N.W., Suite 1200
Albuquerque, New Mexico 87102

Dear Mr. Hagen:
Re: Response to Ten-Day Notice (TDN) X93-02-190-02 TV2, Western. States

Minerals Corporation, (WSMC) J. B. King Mine, ACT/015/002, Folder #5,
Emery County, Utah

This letter is in response to the above-referenced Ten-Day Notice (TDN), the
certified copy of which was received at the Division on May 14, 1993.

Number 1 of 2 Reads:

"Failure to establish a diverse, effective and permanent vegetative cover."
Location: North side of refuse area and area shown in green on permit topographic
reclamation map disturbed during channel construction. Regulation cnted R. 645-
301-353.110 and R. 645-353.140.

Division Response:

| believe OSM'’s inspector is premature in concluding there is a violation of
the Utah’s vegetation requirements at the referenced portions of the
J. B. King mine site. The alleged violation might be appropriate if Utah had made a
finding that adequate vegetation was established at the subject sites, and if OSM
presented evidence to support its case, but neither of these is true.
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The general revegetation requirements of the Utah program (R. 645-301-
353) read as follows: "The permittee will establish on regraded areas and all other
disturbed areas except water areas and surface areas of roads that are approved as
part of the post-mining land use a vegetative cover that is in accordance with the
approved permit and reclamation plan. "The regulations that OSM alleges have
been violated, R. 645, 301,353.110 and 353.140 are some of the performance
criteria constituting ultimate vegetation success and reclamation bond release.

Utah shares OSM’s concern that diverse, effective and permanent vegetative
cover be established at all reclaimed sights. The vegetation success standards for
bond release in the Utah program contemplate a minimum responsibility of ten
years for low precipitation areas such as the J. B. King Mine. However, having
prepared the ground and seeded in accordance with the approved Mining and
Reclamation Plan, and by virtue of having augmented the seeding in certain areas
of the permit, with the intent of establishing the requisite vegetative cover,

WSMC is in compliance with the terms and conditions of the permit and Utah
program at the time of the inspection.

There is substantial difference in facts between the situation at J. B. King
and that of IBLA 87-190, Coal Energy, Inc vs OSM. In the Coal Energy case, Coal
Energy admitted steps to reseed were inadequate, and OSM prevailed. At J. B.
King, the operator is following the terms and conditions of the permit with respect
to seed and augmented seeding.

Issuance of this TDN is a capricious action on OSM'’s part given the concern
Utah has and continues to show regarding vegetation success at J. B. King, given
the efforts and in some cases augmented efforts of WSMC, and given the fact that
the state regulatory authority has not made a finding of revegetation success.
Following the logic of OSM’s inspector it would be appropriate to allege a violation
of the Utah Program the day following planting of the reclamation seed mix.
Please withdraw Number 1 of 2 of X93-020-130-03.

Number 2 of 2

This TDN has been superseded by the issuance of TDN #X93-020-190-03.
In a telephone conversation on May 17, 1993, OSM’s Tom Wright informed
Pamela Grubaugh-Littig, DOGM Permit Supervisor, that he would be reissuing the



Page 3
Robert H. Hagen
May 21, 1993

second part of the TDN, and therefore, a response would not need to be included
with this TDN response. We will respond to the new TDN upon receipt of the hard

copy.

Sincerely,

Lowell P. Braxto
Associate Director

vb
cc: E. M.Gerick, WSMC
P. Grubaugh-Littig



, «‘Mb

nd. B . .
.Put youraddress in tié “RETURN TO""Space-on'th
tafdfrom being returned to you. The re

.to a~d tha date of delivery.
._o.r. 65 and chac!
<& ‘Show mo whom deliv

1. Col
.« o

mp

Pﬁ.&muiw&@ms

d'2

or 8

(Extra charge)

LR}

onal fees the Fellowing serviceg are ava
ox{es) for additional service(s )
eréd, date, and

} requested.
addresses’s address.

whan,additiqngl-aervices are desired, ‘and complete items

e'raverse sidé:.Failure to ‘do this will prevent thig -

ill provide you the name of the person detivered
“Consult postmaster

2.0 Restricted Delivery
(Extra charge)

s

T ST,

505 ' MARQUETTE ,
'ARBUQUEROUE - NM'_ 87102

3., Article Addressed to:
ROBERT H-HAGEN DIR .
" ALBUQUERQUE .FIELD OFFICE

(OFFICE OF SU

.SFE .1200.

vy .

@

RFACE MININE R & E

4. Article Number-
P 540 713 950

Type of Service:
I &uman_wsz& o 0 Insyred

(X certiied : "+ [ cop

L] Express Mail' | [ ﬂ%c&whﬂ%. iae
Always. obtain signature of addressee
or agent-and DATE DELIVERED.

B.. Signature — "Address -

-

8." Addressee’s Address (ONLY if
requested and \wn.. paid}

.

7. Dats;of Delivery -

.

Sabs

P8 Form'3811, Mar, 1988 " # U,

)

—_———r

‘P 540 713 950
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL
(See Reverse)

g/a.P.0. 1988-212-865

DOGM VB . ACT/015/002 TDN 93-02-190-0;
>~ O
Gh] O O <,
L o
™ S~ \
Sle -
m ~
= [e0]
| .
N em °
Mm MM 3 |25
. © u 0l
r_m.. w PW & > |2e .ms
WZQ > |8 |28|29
e O X $ |2 |aC s
= m & © 2 % el vaM o
- ! ew ) o) 2 wwm % [e)
GBS s S |2 |B |2g €8 x
S k=N R A A
: DMz (8 (8 |8 |25|2¢ %
Mm‘mmM% 3 |8 [& |&c|85 g
956-pET-6861 0A'D'SNH Gg6lL aunp ,ooww uno4 Sd

DOMESTIC RETURN RECEIPT. " o Coo

T

.| in the space below.

o

By e

UNITED STATES POSTAL SERVICE
OFFICIAL BUSINESS

“

L

T

A SENDER INSTRUCTIONS /
'+| Print your name, address end ZIP Code

Complete items 1, 2, 3, and 4 on tha.
' raverse. =
& Attach to front of article i space:
- permits, otherwise affix to back of-
article,

Endorse article ‘‘Return’ Receipt’
Requested’’, adjacent-to-number,

s

PENALTY FOR PRIVATE
USE, $300 :

- __u..m_aﬂ Sender’s name,isddreas, and ZIP Code in the space below.

! GTATE OF UTAH
. ces

. : Al
T ,

[——

STICK POSTAGE STAMPS TG ARTICLE TO COVER FIRST CLASS POSTAGE,
CERTIFIED MAIL _"mm,_,,)zo CHARGES FOR ANY SELECTED OPTIONAL SERVICES. (ses front)

4 1. If you want this receipf gm_amzep stick the gummed stub to the nght of the return address _mms:@

the receipt attached and present the article at a post office service window or hand it to your rural carner
(no extra charge)

m‘_:3:832523538_2uom_sm;g.m:nxsm %338mscasfaaasmaesm%ammz
the article, date, detach and retain the receipt, and mail the article B

3. If you want a return receipt, write the certified mail number and your name and address on a return
receipt card, Form 3811, ‘and attach it to the front of the article by means of the gummed ends if space per-

mits. Otherwise, affix to back of article Endorse front of articie RETURN RECEIPT REQUESTED
adjacent to the number

4. If you want delivery restricted to the addressee, or to an

authorized agent of the addresses, endorse
RESTRICTED DELIVERY on the front of the article.

5. Enter fees for the services requested n the appropriate spaces. on the front of this receipt. If return
recelpt is requested, check the applicable blocks in item 1 of Form:3811.
RS —

6. Save this receipt and present it if you make Inquiry. wU.8,G.BD. 1989-234-555





