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1.  Purpose. The purpose of this directive is to proude pol:.cy gu:.dance
and procedures: for. determmmg whether backfilling. and gradmg have met
the requirements-of approximate original contour:.as.:defined in section
701(2) of the Act; sections.701.5. and 710.5 of:the regulatlons -and the
corresponding -definitions in ‘approved State programs: ‘This guidance may
prove particularly dmportant for: interim program sites where the
permits:lacked the detail and: clarity on premining:and postmining
topography expressed in permanent program-permits; isolated or fringe
‘areas not. represented by typical cross sections; or for any site where -
the postmining: topography does not exac:tly match that-antJ.C1pated in the
appx:oved penm.t" ' Lo : i1

2. Defmlfions. o :

‘ Aoproxmate 0r1glnal Contour As deflned m sect:.ou 701(2) Jof the .
'Act and,seclnons : 101¢5and* 71035 of the . regulatmns,‘ i
contour:-{aac) meansnthabsurfaoemonf;guratmnoad 14

~and. gradmg ofgj:hermned«area_:so thatﬁ-the»reclaim_edsa:ea*a;-

. the dramage pattern of the. surroundmg tex:ram,
spoil: -piles:€liminated.x “Water. upoundment&myrbe;;permxtted whex:e the
regulatoryzaothority determines~that-they-are inscompliarnicé:with the- -
implementing. regulatloneroorrespondmg to. sectmn::‘SlS(b) (8) “of the-Act.

SESD T o N . LS

3. Pohcy/_Procedureo s s _:’ :

TIERTRES LTl LEA

Backg_r.:ound‘ In*mdlfymg the phrases orlgmal oontour" and -

'surfaoe_ confiquration®,:in the..definition of. AOC:with -the terms

. "approximate” and "general", .respectively, Congress recognized :ané
acknowledged that there would likely be differences between the premining
and postmining topographv.. Furthermore, the reclamation of any minesite
must take into consideration and accommodate site-specific and unique
characteristics of the surrounding terrain and postmining land uses.
Consequently, AOC determinations must necessarily retain a certain amount
of subjectivity and often rely principally on the judgment of the
regulatory authority, which has been given the primary responsibility for
such decisions under the Act.

b. Polig.j. Before concluding that any AQOC violation has occurred
and reshaping of already reclaimed areas is required, evaluations to.
determine whether AOC has been achieved shall be conducted in accordance




(b) Drainagé. The test applied to determine if the
reclaimed area blends into and caomplements the drainage pattern of the
surrounding area is whether water intercepted within or from the

surrounding terrain flows through and from the reclaimed area in an
unobstructed and controlled ranner.

(c) Highwalls -and spoil piles. - All highwalls, spoil piles,
and depressions,. except small depressions neéeded to retain moisture,
shall be eliminated in a manner which blends in-with the surrounding
terrain. This element should not be ‘interpreted as necessarily requlrmg -
SPOJ.]. from the first cut to be transported to £ill the last cut in area .-~
mining, provided highwalls are eliminated and both cuts are graded to
blend in with the surrounding terrain. (See 42 FR 62643, December 13,
1977; 44 ER 15227, March 13, 1979: and 48 FR. 3291.1, July 19, 1983).

(3) OVetSLght of State AOC Detemmatlons there & permit

| ‘contains little quidance depicting the postmining topography-and

backfilling and grading has been .completed, as may often be the case with
interim program minesites, any earlier gquidance on or acceptance of the
reclamation by the regulatory authority should be given considerable
deference. This’'is because the regulatory -authority has .the primary-
-responsibility for mtex:px:etmg what constitutes AOC- at.a:given minesite
and, at the time, the permittee who received -such guidance. acted :
reasonably in oenstruing the State's accepbance as. assurance that A0C
‘requirements had been: met according to;the State's counterpart. to 30 CFR
‘715,14 or 816.102, as-appropriate; or the permttee would uot have

‘proceeded with re501ling and revegetatlon. A

R Onepu:poseofoversmhtzstndetemnexfadecxsmnofthe -
regulatory authority was .reasonable:and . niot an abuse of ‘discretion. '
"¥vhile a subsequent dlfferent AOC opmmn of ian OSHRE: inspector

_ demonstrates the subjectivity inherent in interpreting AOC, it

nevertheless serves no useful purpose ‘to substantially redisturb a
stabilized and reclaimed minesite when the regulatory authority has
exercised its discretion in good faith and remains satisfied that the
applz.cable program standards, including restoration of AOC and postmining
land use capability, have been met. Since environmental goals may be
frustrated through the additional siltation and further degradation from
a second topsoil removal and replacement, regrading, and revegetation,
unless one or more of the three principles enumerated abowe have been
clearly violated, the acceptance by the regulatory authority should stand.

4. -Repotting Requirements. None.

5. References.

a. 42 FR 62643, December 13, 1977.
b. 44 FR 15227, March 13, 1979.
c. 48 FR 32911, July 19, 1983.



