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Mr. James W. Carter, Director T T e

Division of 0il, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203

Dear Mr. Carter:

The Office of Surface Mining Reclamation and Enforcement (OSM)
has completed a review of Utah‘s November 12, 1993, formally-
proposed amendment (Administrative Record No. UT-875; State
Program Amendment Tracking System (SPATS) No. UT-025-FOR) .
The amendment consists of changes to provisions of the -Utah
backfilling and grading rules pertaining to spoil and waste,
. refuse piles, previously mined areas, continuously mined
areas, and areas subject to approximate original contour (A0C)
' requirements, and AOC. OSM finds those provisions of the
proposed amendment identified in the enclosure to this letter
to be less effective than the Federal counterpart ‘regulations
and less stringent than the  Surface Mining Control and
Reclamation Act of 1977 (SMCRA). . :

‘The Director of OSM is prepared to delay final rulemaking on
the proposed. amendment to.allow.Utah an opportunity to submit
draft proposed rule changes, policy statements, clarifying
opinions or other evidence that the pProposed rules are no less
effective than the Federal regulations and no less stringent
than SMCRA. Utah must submit such additional information no
later than 30 days from the date of this letter. Upon
submission by Utah of new material to address the
deficiencies, OSM would, as appropriate, reopen the comment
period on the new information for 1§ days. After the close of
the reopened comment period, OSM would then publish a final
rule announcing the Director‘s decision on the amendment. The
_ Director’s approval of -the rules in proposed form is
contingent upon Utah‘s adoption of the rules in the form in
which they were reviewed by OSM and the public. Should Utah
indicate that it does not wish to or is unable to submit '
further modifications to address the identified deficiencies,
. the Director would not approve those provisions which contain
identified deficiencies. :




Mr. James W. Carter

Please advise me, at your earliest convenience, whether Utah
wishes to submit materials to address OSM‘s concerns within
the next 30 days. If Utah does not intend to submit
additional material, OSM will proceed directly with the
publication in the Federal Register of the Director’‘s
decision.

We are available to meet with you to discuss our review
findings or any matters of concern regarding the proposed

_rules. Please call me or Vernon Maldonado, Program Analyst,

at (505) 766-1486 if you have any questions.
. Sincerely.,
. Corr
Robert H. Hagen

Albuquerque Field Office

Enclosure

cc: PSD, WSC
BSP, HQ ‘
Field Solicitor, Denver




ISSUES IDENTIFIED BY OSM FOR UTAH’S NOVEMBER 12, 1993,
FORMALLY-PROPOSED AMENDMENT
(ADMINISTRATIVE RECORD NO. UT-875, SPATS NO. UT-025-FOR)

1. Backfiiling and Grading of Disturbed Areas.

Utah Admin. R. 645-301-553.110 30 CFR 816.102(a) (1)
30 CFR 817.102(a) (1)

Although Utah has not proposed any revisions to existing Utah
Admin. R. 645-301-553.110, the rule contains references to
other Utah rules that were proposed for addition, deletlon,
.and recodification by Utah and were approved by OSM in the
September 17, 1993, final rule Federal Register notice (58 FR
48600, admlnlstratlve record No. UT-872). '

In the State Program amendment submittal of September 30, 1992
(administrative record No. UT-788), which was the subject of
the aforementioned Federal Register notice, Utah proposed and -
OSM approved the recodification of Utah Admin. R. 645-301-
553.641 and -.642 as .Utah Admin. R. 645-301-553.632 and .633
respectively.

Utah did not revise Utah Admin. R. 645-301-553.110 to reflect
these approved revisions. Accordingly, Utah must, in order to
“maintain accuracy and consistency within the Utah rules,
revise Utah Admin. R. 645-301-553.110 to read. ** * + [e]lxcept
as provided in R645-301-553.600 through R645-301-553.633;*

rather than ** * * [e]xcept as prov1ded in R645-301-553. 600
through R645-301-553.642." .

2. Organization of Utah‘s Rules Pertaining to Retained

Highwalls. -
Utah Admin. R. 645-301-553.500 30 CFR 816.106
Utah Admin. R. 645-301-553.600 30 CFR 817.106

30 CFR 816:102 (k)
30 CFR 817.102 (k)

Various rules in subsections under Utah Admin. R. 645-301-
553.500 and .600 pertain to highwalls retained in previously
mined areas, in continuously mined areas, and pursuant to the
"approximate original contour (AOC) alternative.® (For a
discussion of these three types of retained highwalls- that OSM
has approved for the Utah program, see OSM’s September 17,
1993, Federal Register notice (58 FR 48600) .

As discussed in the following items, Utah‘s rules are not
always clear as to their application to these types of ]
retained highwalls. To ensure clarity and that the rules will
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be interpreted and implemented in a manner that Utah intends,
OSM recommends that Utah consider reorganizing its rules at
645-301-553.500 and .600 so that (1) provisions applying to
all retained highwalls (all three types of highwalls) are in
one group, (2) provisions applying to highwalls retained in
previously mined areas and continuously mined areas are in
another group, and (3) provisions applying to highwalls
retained pursuant to the AOC alternative are in another group.

3. General Backfilling and Grading Requirements.
Utah Admin. R. 645-301-553.510 30 CFR 816.106(a)

30 CFR 817.106(a)
Utah Admin. R. 645-301-553.522 30 CFR 816.106 (b) (2)

30 CFR 817.106(b) (2)

As proposed, Utah Admin. R. 645-301-553.510 requires that
highwalls retained pursuant to the exceptions to the
requirement to completely eliminate highwalls for previously
‘mined or continuously mined areas must meet certain other
cross-referenced performance standards regarding general
backfilling and grading requirements. However, Utah Admin. R.
645-301-553.510 does not apply the cross-referenced provisions
to highwall remnants and retained highwalls left pursuant to
the Utah AOC alternative. To be no less effective than the
Federal regulations at 30 CFR 816.106(a) and 817.106(a), Utah
must revise Utah Admin. R. 645-301-553.510 to apply the
referenced requirements to any and all highwall remnants and
retained highwalls left pursuant to the AOC alternative. 1In
addition, Utah must revise Utah Admin. R. 645-301-553.510 to
specify that the referenced rules are applicable, *([e]lxcept as
provided in Utah Admin. R. 645-301-553.500 and .650."

4. Slope Stability and Drainage.

Utah Admin. R. 645-301-553.522 30 CFR 816.106(b) (2)
. , 30 CFR 817.106(b) (2)

It is not clear that the provisions of Utah Admin. R. 645-301-
553.522 apply to any and all highwall remnants and retained
highwalls, whether they are retained pursuant to the :
exceptions to the requirement for complete elimination of all
highwalls for previously mined areas, continuously mined
areas, or the AOC alternative. To be no less effective than
30 CFR 816.106(b) (2) and 817.106(b) (2), these provisions must
apply to all three types of retained highwalls.




