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U. S. Department of Labor Mine Safety and Health Administration
P.O. Box 25367
Denver, Colorado 802250367
Coal Mine Safety and Health
District 9

APR 3 995

Robert H. Hagen, Director

Office of Surface Mining Reclamation and Enforcement
Albugquerque Field Office

505 Marquette Avenue, N.W., Suite 1200

Albuquerque, NM 87102

RE: Formal Amendment to
Utah’s Coal Mining Rules (UT-1019)
SPAT No. (UT-031-FOR)
General Comments

Dear Mr. Hagen:

This 1is in response to your letter dated February 28, 1995,
requesting general comments concerning the referenced Utah rules
being changed for surface mining. The information was reviewed by
MSHA personnel, for possible conflicts with MSHA regulations,

no conflict between the proposed changes and current MSHA
regulations could be found. :

MSHA appreciates the opportunityvto comment on matters of such

importance. If you have any questions, concerning this matter,
please contact this office at (303) 231-5462.

Sincerely,

. - A¢t£> .
f£¥;iin A. Kuzar ﬁ

avias L Caa

District Manager
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'disturbances from surface mining have-

ceased; (5) require that the permit shall
terminate on all areas where all bonds:

“~have been released; and (6) require at

Phase IIl release that the operator

‘provide evidence that an affidavit has

been recorded at the county lands *
affected by underground mining,
augering, covered slurry ponds, or other
underground activities that could. -
impact future land use for lands where
Phase I reclamation was completed on
or.after September 1, 1992.

II1. Public Comment Procedures

In accordance with the provisions of
30 CFR 732,17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Missouri program. ’

1. Written:Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time

-indicated under DATES.or at locations

other than the Kansas City Field Office
will not necessarily be considered in the
final rulemaking or included in the -
administrative record. ’

2. Public Hearmg

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by 4:00 p.m., c.s.t.
on April 11, 1995. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listing under FOR FURTHER INFORMATION
CONTACT. The location and time of the
hearing will be arranged ‘with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public heanng, the hearmg will not be
held.

Filing of a wntten statement at the
time of the hearing is requested as it

" will greatly assist the transcriber.

Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions. ,
The pub }1) ¢ hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who havemot
been scheduled to testify, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons present in the

audxence who wish to testxfy have beenv
heard. )

3. Public Meeting

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the’
administrative record.

Iv. Pmcedurz_ll- Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Rev1ew]

2. Executzve Order 12778

“The Department of the Interior has -
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and: (b} of that section. However, these
standards are not applicable to the

‘actual language of State regulatory

programs and program amendments
since each such program is drafted.and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11,'732.15, and 732.17(h)(10},
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met. . _
3. National Environmental Policy Act
No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C, 1292(d))
provides that agency decisionson
proposed. State regulatory program
provisions do not constitute ma)or
Federal actions within the meaning of
section 102(2)(C) of the National '
Environmental Pohcy Act of 1969 (42
U.S.C. 4332(2)(C)).-

4. Paperwork Reductlon Act -

This rule does not contain
information collection requirements that

require approval by OMB under the -
Paperwork Reduction Act (44 U.S. C
3507 et seq.).

5. Regulato_xy Flex:bzhty Act .

" The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5 -
U.S.C. 601 et seq.}). The State submittal
that is the subject of this rule is based
upon counterpart Federal Tegulations for’
which an economic analysis was’
prepared and certification made that
such regulations would not have a
significant economic effect upona °
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 925
Intergovemmental relations, Surface
mining, Underground mining.
Dated: March 16, 1995.
Charles E. Sandberg,

Acting Assistant Du'ector, Westem Su pport
Center.

[FR Doc. 95~7437 Flled 3—24—95 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part'944 -

Utah Permanent Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

~ ACTION: Wxthdrawal of proposed

amendment.

SUMMARY: OSM is.announcing the
withdrawal of a proposed amendment to
the Utah permanent regulatory program
{(hereinafter, the “Utah program”’) under
the Surface Mining Control and .

Reclamation Act of 1977 (SMCRA, '36

U.S.C. 1201 et seq. '). The amendmen_t
consisted of revisions that.Utah. -

" proposed to its hablllty self-xnsurance .

rule.

EFFECTIVE DATE. Thls thhdrawal is .
effective March 27,1995,

FOR FURTHER INFORMATION CONTACT .
Thomas E. Ehmett, Telephone (505) .-
766——1486 .

SUPPLEMENTARY INFORMAT!ON By letter

dated October 4, 1994; Utah submitted
a proposed amendment to its program
pursuant to SMCRA (administrative
record No. UT-979). Utah submitted the

; 15728 -
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'proposed amendment atits own -

- initiative with the intention of allo.wmg‘-

companies in the coal mdustry, if they
" so desired, to provxde a certain amount

" of their liability insurance through self-
insurance. The provision of the Utah
Coal Mining Rules that Utah proposed
to revise was Utah Administrative Rule
(Utah Admin. R.) 645-301-890.400,
Terms and Conditions for Liability
Insurance.

OSM announced receipt of the
proposed amendment in the October 21,
1994, Federal Register (59 FR 53123),
provided an opportunity for a public
hearing or meeting on its substantive

" adequacy, and invited public comment
on its adequacy (administrative record
No. UT-982). Because no one requested
a public hearing or meeting, none.was
held. The public comment period ended
on November 21, 1994. '

During its review of the amendment,
‘OSM identified concerns relating to
Utah’s proposed rule and notified Utah
of the concerns by letter dated
November 30, 1994 (administrative
record No. UT-992).

In response to OSM’s concerns, Utah
by letter dated December 16, 1994,
submitted copies of the Utah Interlocal
Cooperation Act and Utah
Governmental Immunity Act that were
intended to clarify Utah’s proposed rule
revisions (adm1mstrat1ve record No.~

- UT-999).

. OSM announced receipt of the

,adqunal £xplanatary information in -

“Hie I’an'uéry 10, 1995 Federal Register

(60 FR 2520), and reopened and

extended the comment period

(administrative record No. UT-1005).

The public comment period ended on

~ January 25, 1995.

" " -During its review of the amendment,.
.OSM identified concerns relating to the
additional explanatory information as it
applied toUtah's proposed rule.and
notified Utah of the concerns by letter.

" dated February 14, 1995 (administrative
record No. UT-1020).

. By letter dated February 24, 1995,
Utah requested that the proposed
amendment be withdrawn
_(admuustratwe record No. UT—1026).
Utah indicated that it intends to =" -
conduct additional research on the

“issues before resubmitting the
amendment at a later date for approval
as part of the Utah program. -

Therefore, the proposed amendment

. announced in the October 21, 1994, and

. January 10, 1995, publications.of the

“Federal Register is withdrawn.

, Llst of Subjects in 30 CFR Part 944 -

Intergovemmental relations, Surface
mmmg, Underground mining.

Dated March 1'>0: 1995.
Charles E. Sandberg,

Actmg Assistant D1rector Western Su pport
Center.

[FR.Doc_. 95-7438 Filed 3-24—95;‘8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE TREASURY
Office of Thrift Superyision

31 CFR Part 1

[No. 94-260]

Privacy Act of 1974; Implementation

AGENCY: Office of Thri Supervision,
Treasury.
ACTION: Proposed rule. \

SUMMARY: The Office of Irhnft
Supervision (OTS) is perosmg to
exempt a system of records from certain
provisions of the Privacy Act of 1974, 5

- U.S.C. 552a (Privacy Act) to the extent

the system contains investigatory
material pertaining to the enforcement
of laws or compiled for law enforcement
purposes. The OTS js.also proposing to
add a Privacy Act exemption to an
existing exempt system. ;

DATES: Comments must be received no

later than April 26, 19951

ADDRESSES: Send comments to: Director,
Information Services Division, Public

.Affairs, Office of Thrift Supervision,

1700 G Street, NW., Washington, DC
20552, Attention Docket No. 94-260.
These submissions may be hand
delivered to 1700 G Street, NW., from 9
am. to 5 p.m. on busmess days; they
may be sent by facsimile transmission to
FAX number (202) 906-7753 or (202)
906-7755. Submissions/must be
received by 5 p.m. on the day that they

‘are due in order ta be c«pnsxdered by the .

OTS. Comments will bg available for . -
inspection at 1700 G Street, NW., from

1 p.m. until 4 p.m: on l?usiness days.
Visitors will be escorted to.and from the
Public Reading Room at estabhshed
intervals.

FOR FURTHER INFORMATPN CONTACT:
Mary Ann Reinhart, Chief, Disclosure
Branch, (202) 9065895, ;1700°G Street
Nw., Washmgton, DC. 0552

. SUPPLEMENTARY INFOR ATION' The OTS

is proposing to exempf the Criminal
Referral Database systein of records from

: specx_ﬁed provisions ofhe anacy Act

" generally requires

‘Federal Register; ar|

(). () (1) and (2}, (e)(4) (A) through (F)

" (e} (6), (7), (9), (10), and-(11), and (i), .

provided that the system of records is

. maintained by “the agency or -

component thereof which performs as
its prmmpal function gny activity:
pertaining to enforcement of criminal .
laws” and includes: “(A) Information - -
compiled for the purpgse of identifying
individual criminal offenders and
alleged offenders and ¢onsisting only of
identifying data and n btations of arrests,
the nature and disposition of criminal
charges, sentencing, confinement,
release and parole and] probation status;
{B) information compiled for the
purpose of a criminal {nvestigation,
including reports of informants and
investigators and assoqiated with an
identifiable individual} or(C) reports
identifiable to an individual compiled at
any stage of the procesp of enforcement -
of the criminal laws from arrest or
indictment through release from -
supervision.” Sectxon,SSZa(k) of the
Privacy Act provides that an agency -
may promulgate rules to exempt any
system of records within the agency
from sections 552a (€)(3), (d), {e)(1),”

(e)(4) (G) through (1)} and (f) of the Act,

pursuant to 5 U.S.C.:552a(k)(2), if the
system of records is}“investigatory
material compiled for the law
enforcement purpos'es, ‘other than
material within the Fcope of subsectlon

00

Ifa system of reco[rds is not exempted
from these sections,ithe Privacy Act
1e agency to: Make .
an accounting of disclosures to the -
individual named i# the record of their:
request; permit individuals access to
their records; permi} individuals to
request amendmentjto their records;
maintain only relevant or necessary
information in its system of records; -
publish certain infofmation in the
arjd promulgate rules. -
that establish procetiures for notice and
disclosure of records. The exemptions -
that may be asserte wnth respectto
investigatory systems of record permit .
an agency to protec information when
disclosure would inperfere with the .
conduct of the agengy’s. investigations. -
Exemptions undex subsections :

552a(j)(2) and (k)(2) b _"néces_sary*to
maintain the integrity and.. -~ ...~ . -
confidentiality of thgse mvestlgatwe R

files. These systems

Fontain information

on possible criminallinvestigations and

may indicate curren

administrative -

investigations by OTS. The disclosure of "

this information wo
impair the enforcemn

hld significantly -
ent activities and -

- form these systems wo'uld,_give. :

lings of OTS; other;

-«
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conformity with-the Federal standards
without undue delay. Consrstency of
State and Federal standards is requrred
by SMCRA. -

VI Procedural Determmatxons

1. Executive Order 12866

This final rule is exempted from
review by the Office of Management and
Budget under Executive Order 12866
{(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections:(a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State rfegulatory
programs and program amendmeénts
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
30 CFR 730.11, 732.15 and 732.17(h)
(10), decisions.on proposed State
regulatory programs and program. .
‘amendments submitted by the States

must be based solely on a determination -

of whether the submittal is consistent
.with SMCRA and its implementing
Federal regulations and whether the
other requirements of 30 CFR Parts 730,
731, and 732 have been met. .

3. National Environmental Policy Act

No environmental 1mpact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed'State Tegulatory program
provisions-do not coristitute malor .
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U S.C.
.4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by:-OMB under the

-Paperwork Reduction Act (44 0. S C
3507 et seq.). :
-5 RegulqtozyFIexibiIityAct
. The Department of the Interiorhas.
:determined that this rule will not have -
a significant economic effect on a
- substantial number of a small entities .
- under the Regulatory Flexibility Act (5
U.S.C. 601 ét seq.) The State submittal
_‘that is the subject of this rule is based " -
apon counterpart Federal regulations for
- which an economic analysis was -
prepared and certification made that
such regulations would not have a -

. significant economic effect upona
- substantial number of small entities. -
Hence, this rule will ensure that- ex1st1ng‘

requirements: previously promulgated -
by OSM will be implemented by the
State. In making the determination as to
whether this rule would have a
srgmﬁcant economic impact, the
Department relied upon the data and .
assumptions for the counterpart Federal
regulations.

List of Subjects in 30 CFR Part 943

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 21, 1995.

Charles E. Sandberg, )
Acting Assistant Director, Western Support
Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, of the Code of Federal
Regulations is amended as set forth
below: '

PART 943—TEXAS

1: The authorrty citation for part 943 .
continues to read as follows: .

Authority: 30 U.S.C._1201 et'seq.

2. Section 943.15 is amended by
adding anew paragraph (j) as follows:.

§943.15: Approval.of amendments to the
Texas regulatory program.’
* * * * * .

(]) The revisions to-16 Texas
Administrative Code 11.221, the Coal .
Mining Regulations of the Railroad
Commission of Texas, as submitted on
May 24, 1994, and as further revised on
October 6, 1994, are approved effective
March- 27, 1995.

Revisions to the following regulatlons
are approved

~TCMR 778.116(m), identification of interests

‘and compliance information.

TCMR 786.215(e)(1), review of violations.

TCMR 786.215(f), pattems of wrllful
violations. -

TCMR 786.216(i), exrstmg paragraph deleted.

TCMR 786. 216()) through (o}, recodlﬁed as (i)
-through (n). -~ -

TCMR 786 225(f)(3) and (4) Commxssron
review of outstandmg permxts remed1a1
measures. .

TCMR 786. 225(g) (g)(l) ) (x) throueh

(iv), rescission procedures. . .-

TCMR 786. 225(g)(2), cessation of operatxons
. TCMR '786.225(h), recodification.. .

3. Section 943.16 is amended by
removing and reserving paragraphs {c),
(d), (8, (§), and {s), and adding . i
paragraphs (t) and (u] to read as follows

§ 943.16 Requried progfam amendments

- {a)) [Reserved]

* * * * - *

(s) [Reserved]

(t) By September 25, 1995 Texas shall.

formally propose-an-amendmentto -

OSM for TCMR 778.116(m) to requxre a.- '

permit application to-include
information on all viclations of any
State law, rule, orregulation that
pertains to air or water environmental
protection, not just these violations that

were enacted pursuant to Federal law,

rule, or regulation.

(u) By September 25, 1995, Texas
shall formally propose an amendment to
OSM for TCMR 788.225(g)(1} or
otherwise revise the Texas program to
require that the Commission's findings
with regard to the permittee’s challenge
of the Commission’s decision to
suspend and rescind an improvidently
issued permit must be consistent with
the provisions of the Federal
requirements at 30 CFR 773.25.

[FR Doc. 957440 Filed 3-24-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 944 5'Pﬁf1- UT-02.9

Utah Permanent Regulatory Program

AGENGY: Office of Surface Mining
Reclamation and Enforcement (OSM), -
Interior.

-ACTION: Final rule; approval of
" amendment. _

SUMMARY: OSM is approvrng a proposed
amendment to the Utah permanent
regulatory program (hereinafter-referred
to as the “Utah program”} under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA, 30
U.S.C. 1201 et seq.). Utah proposed
revisions to its rules pertaining to the

confidentiality of coal exploration

information. The amendment is
intended to revise the Utah program to

- be consistent with the corresponding
- Federal regulations. ’

EFFECTIVE DATE: March 27, 1995.

FOR FURTHER INFORMATION CONTACT.
Thomas E. Ehmett Telephone (505)
766-1486. T

SUPPLEMENTARY lNFORM_ATl(_)N:/ -
L. Background on the Utah Program -

On January 21, 1981, the'Secretary of *

the Interior condxtlonally approved the -
Utah program for the. regulatxon of coal
exploration and coal mining-and .
reclamation operations.on non-Federal
and non-Indian lands. General - - .~
background information on the Utah- '

" program, including the Secretary’s-;

findings, the disposition of comments, -

and an explanation of the'conditions of
approval of the Utah- program can be ">
found in the January 21,1981, Federal -

R NP .
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subsequent to approval of the Utah - .
program are codified at 30 CFR 944.15,
944.16, and 944. 30.

-II_._Su_bmissmn of Proposed Amendment

By letter-dated September 9, 1994,
Utah submitted a proposed amendment
to its program pursuant to SMCRA and
the Federal regulations at 30 CFR
chapter VII (administrative record No.
UT-971). Utah submitted the proposed

-amendment in response to the required

program amendment at 30 CFR
944.16(a) (59 FR 35255, 352589, July
11, 1994). The provisions of the Utah ~
Coal Mining Rules that Utah proposed
to revise were at Utah Administrative
Rule (Utah Admin. R.) 645-203~200 and
pertain to the public availability and
confidentiality of coal exploration
information.

OSM announced receipt of the

proposed amendment in the September

27, 1994, Federal Register (59 FR
49227), provided an opportunity for a
public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(Administrative Record No. UT—976).
Because no one requested a public

-hearing or meeting, none was held. The

public comment penod ended on
October 27, 1994. -

During its review of the amendment
OSM identified concerns relating to the

.proposed provisions.of Utah’s rule.

OSM notified Utah of the concerns by
letter dated November 15, 1994

" (administrative record No. UT-991).

Utah responded in a letter dated January
5, 1995, by submitting a revised
amendment and additional explanatory
information (Administrative Record No.
UT-1003).

Based upon the revisions of and the
additional explanatory information for

“the proposed amendment submitted by

Utah, OSM reopened the public
comment period in the January 24,
1995, Federal Register (60 FR 4581,
Administrative Record No. UT-1009).
The public comment period ended
February 8, 1995. : .

II. Director s F mdmgs

As discussed below, the Director in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the

_ proposed program amendment

submitted by Utah on September 9,
1994, and as revised by:it and
supplemented with additional. -
explanatory information on January 5,
1995, is-no less effective than the
corresponding Federal regulations.
Accordingly, the Director approves the

-proposed amendment.;

" Utah Admin R.:645-203-200, Public
. Availability and Confidentiality of Coal
‘Exploration Information -

In response to the requxred
amendment at 30 CFR 944.16(a) Utah
proposed to revise its coal exploration
rule at Utah Admin. R. 645-203-200
concerning the obligation of the State to
keep information submitted with a coal
exploration permit application
confidential. As proposed, the rule
would provide that—

[T]he Division [of Oil, Gas and Mining]
will not make information available for
public inspection, if the person submitting it
requests in writing, at the time of submission,
that it not be disclosed and the information
concerns trade secrets or is privileged
commercial or financial information relating
to the competitive rights of the persons
intending to conduct coal exploration.

(emphasis added).

Proposed Utah Admin. R. 645-203—
200 includes two confidentiality criteria
that are joined by the word “and.” The

- first criteria is that the person

submitting the information request that
the information be kept confidential.
The second criterion is that the
information concern trade secrets or
other privileged commercial or financial
information relating to the competitive
rights of the person intending to
conduct coal exploration operations.
Both criteria must be satisfied before
Utah would keep coal exploration
confidential. Proposed-Utah Admin. R.
645-203-200 contains the same
conﬁdentiahty requirements as are
contained in the counterpart Federal
regulation at 30 CFR 772.15(b).
However, the second criterion of
proposed Utdh Admin. R. 645-203-200,
which requires that the information the
applicant wishes to remain confidential
must concern trade secrets or other
privileged commercial information, is

- already present in the Utah program at
_existing Utah Admin. R. 645-203-210.
" This provision of the Utah program

provides that—
[T}he Division will keep mformatzon

mterpretation the ex1$t1ng provxsmn at-
- Utah Admin: R. 645-203-210.is simply

s

confidential if it concerns trade secrets or 1s :

privileged commercial or financial
information which relates to the competitive
rights of-the person mtendmg to conduct coal
exploration.

By letter dated November 15, 1994

"OSM asked Utah to clarify what effect,

if any, the similarity between these two
provisions would have on the : .
implementation of Utah’s coal
exploration rules. By letter dated

‘January 5, 1995, Utah responded that
" the existing rule at Utah Admin. R. 645-

203-210 would only apply in situations
where-the first criterion of Utah Admin.
R. 645-203-200 also applied. Under this

extra regulatory language that is
redundant with the second criterion in
proposed Utah Admin. R. 645-203-200.
This redundant language does not
render proposed Utah Admin. R. 645—

- 203-200 less effective than the

corresponding Federal regulation at 30
CFR 772.15(b).

Because proposed Utah Admin. R.
645—203-200 and existing Utah Admin.
R. 645-203-210, concerning the public
availability and confidentiality of coal
exploration information, require the
same criteria in determining whether
coal exploration information is to be
kept confidential and provide for the
same responsibility in keeping such
information confidential as does 30 CFR
772.15(b), the Director finds that
proposed Utah Admin. R. 645—-203-200
is no less effective than 30 CFR
772.15(b). The Director approves the

-proposed rule and removes the required

amendment at 30 CFR 944.16(a).

IV. Summary and Dlsposmon of
Comments -

Following are summaries of all oral

_and written comments on the proposed

amendment that were received by OSM,
and OSM’s responses to them.

1. Public Comments

OSM invited public comments on the
proposed amendment, but none were
received.

2. Federal Agency Comments

Pursuant to 30 CFR 732. 17(h)(11)(1)
OSM solicited comments on the © -
proposed amendment from various
Federal agencies with an actual or
potential interest in the Utah program.

The U.S. Army Corps of Engineers
responded on October 12, 1994, and
January 31, 1995, that it found the
changes to be satisfactory - -
(admuustrative record Nos. UT—981 and
UT-1018). :

By memorandum dated October 26,
1994, the U.S. Fish and Wildlife Service
stated that it had reviewed the changes
and had found nothingthat would be -
detrimental to fish and wildlife -
resources (admmlstratwe record No
UT-986). ~ = -

By letter dated ]anuary 6, 1995 the
Mine Safety and Health Administration
(MSHA) stated that MSHA persoiinel -
had reviewed the amendment and that -
there appeared to be na conflicts with
the reqmrements of:30 CFR pertalmng
to coal mine safety and health .. - -
{administrative record No. UT—1004)

The Bureau of Mines responded in a
telephone conversation on January 18, -
1995, that it had no comments on the . .
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' .' proposed amendment (admrmstratrve

record No. UT—1007)

3. Envzronmental Protectxon Agency
(EPA) Concurrence and Comunents

Pursuant to 30 CFR 732.17(h)(11)(ii),

‘OSM is required to solicit the written

concurrence of EPA with respectto -
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Utah proposed to
make in its amendment pertain to air or
water quality standards. Therefore, OSM
did not request EPA’s concurrence.
Pursuant to 30 CFR 732.17(h)(11)(i),
OSM solicited comments on the
proposed amendment from EPA
(administrative record Nos. UT-972 and
UT-1008). It responded on September
29, 1994, and February 1, 1995
(administrative record Nos. UT-975 and
UT-1017), that it had no comments on

" the amendment and that it believed

there would be no impacts to water
quality standards promulgated under
authority of the Clean Water Act, as
amended (33 U.S.C. 1251 et seq.).

4. State Historic Preservatxon Ojfzcer
(SHPO)

Pursuant to 30 CFR 732;17(h)(4), OSM

. solicited comments on the proposed -

amendment from the SHPO

(administrative record Nos. UT-972 and’

UT-1008). The SHPO did not respond
to OSM'’s requests. )

A Drrector s Decision

Based on the above finding, the
Director approves Utah's proposed
amendment as submitted on September
9, 1994, and as revised by it and
supplemented with additional
explanatory information on Ianua.ry 5,
1995. . :

" The Director approves Utah Admm
R. 645-203-200, concerning the
confidentiality of coal exploration

- information, and removes 30 CFR

944.16(a), which requlred Utah to. rewse
this rule..The Director appraves.the rule
as proposed by.Utah with the provision

- _that it be fully promulgated in identical

form to the rule submitted to and .
reviewed by OSM and the public. -

" TheFederal regulations at 30 CFR-
part 944, codifying decisions concerning

- the Utah prégram, are being amended to

1mplement this decision. This final rule
is being made effective immediately to
expedite the State program amendment

" process and to encourage States to bring
- their programs into conformity with the"

Federal standards without undue delay.

Consrstency ‘of State and Federal -

. standards is-required by- SMCRA

~VI. Procedural Determmatxons

1. Executive Order 12866 .

This final rule is exempted from
review by the Office of Management and
Budget (OMB) under Executive Order
12886 (Regulatory Plannmg and
Rev1ew) .

2. Executxve Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h}(10),

- decisions on proposed State regulatory

programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and -

-its implementing. Federal regulations

and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met."

3. National Envzronmenta] PoIzcy Act

No environmental 1mpact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d)) -
provides that agency decisions on
proposed State regulatory program
provisions do not constitute ma]or
Federal actions within the meaning of
section 102(2)(C) of the National i
Environmental Policy Act of 1969 (42

~ US.C. 4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U S C.
3507 et seq.). - :

* 5. Regulatory FIexzbrIrty Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a .

‘substantial number of small entities

under the Regulatory Flexibility Act (5

U:S.C. 601 et seq.). The State submittal

that is the subject of this rule is based

upon counterpart Federal regulations for

which an economic analysis was
prepared and certification made that -
such regulations would not havea . .

: Selectwe Serw
. Employment.Cogflict of Interest .-

srgnrﬁcant economic effect upon a’

. substantial number of small entrtles :
-Accordingly, this-rule will ensure that

existing requirements previously
promulgated by OSM wiil be - )
implemented by the State. In making the
determination as to whether this rule-

would have a significant economic

impact, the Department relied upon the
data and assumptions for the .
counterpart Federal regulations. -

List of Subjects in 36 CFR Part 944
Intergovernmental relations, Surface
mining, Underground mining.:
Dated: March 20, 1995.

Charles E. Sandberg,
Acting Assistant Director, Western Su pport
Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below: '

PART 944—UTAH o

1. The authority citation for part 944
continues to read as follows: -

Authority: 30 U.S.C. 1201 et seq.

2. Section 944.15 is amended by
adding paragraph (cc) to read as follows:

§944.15 Approval of amendments to.State
regulatory program.-. .

x * R 2 I

(oc)Revision'S'to Utah Admin. R. 645_—
203-200, confidentiality of coal - -
exploration information,-as submitted to
OSM on September 9, 1994, and as
revised and supplemented with
additional explanatory information on
January 5, 1995, are approved effectlve
March 27, 1995.

§944.16 [Amended] -
3. Section 944.16 is amended by

.removing and reserving paragraph.(a).

[FR Dac. 95-7436 Fxled 3-24-95; 8:45 am]
BILLING CODE 4310—05—M N - .

SELECTIVLE SEvR‘!IQé‘S\YSJTEMV e
32 CFR Part 169q .-

Regulatipns; Ppst_

" AGENCY: Selectiv Semce System

ACTION: Franlru .

SUMMARY: 32°CFRpart 1690—-Post
Employment Coi}flict of Interest is being
removed:from th¢ Code of Federal -
Regulatrons becagse it has been made T
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Salt Lake City, Utah; March 14, 1995, 10:00 AM.

MR. SANDBERG: If you would, we’ll take our seats
and get started.

.I’d like to introduce myself; I’m Charles Sandberg,
the Acting Regional Director for the Office of Surface
Mining in Denver. With me is Tam Ehmett, the field
Office Director from the Albuquerque field office;4

This morning we’re here to conduct an informal
conference with the State of Utah pursuant to 30 CFR 733
12 C.

I’d like to read that section, and then some
portions of the Federal Register which announced this
informal conference. 30 CFR 733 12 C reads, the
director shall provide the state regulatory authority an
opportunity for an informal conference, if the state
requests an informal conference, within 15 days after
the expiration of the time limit specified in paragraph
B3 of this section. |

The informal conference may pertain to the facts and
time period for accomplishing remedial actions as
specified by the director’s notification. In reading
from the Federal Register, in which announced the
informal conference, on February 7th, 1995, OSM notified
the Director of the Utah Division of 0il, Gas and Mining

that it had reason to believe that violations of the
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Utah Surface Coal Mining Regulatory Program, approvedl
under SMCRA, were resulting from the failure of the
state to enforce all or any part of the program
effectively with respect to the state’s regulation of
mine access énd haul roads.

In the February 7th, 1995 notification, OSM
specified a date for the Division of 0il, Gas and Mining
to present a plan to correct the deficiencies in the
implementation of its program. On February 22, 1995,
the OGM responded that its position with regards to
OSM’s wish to have the division reconsider its
permitting decision as set forth in the complaint filed
in Utah versus Luhan (sic), DOGM also responded to the
facts in legal arguments set forth in the complaint were
being incorporated as its response to OSM’s February
7th, 1995 letter.

Housekeeping rules pertaining to the informal
conference: The informal conference may pertain to the
facts of deficiencies or the time periods for
accomplishing remedial actions. The rules for informal
conference is it’s an opportunity for OSM to discuss the
status of the implementation of Utah’s program with Utah
officials. No testimony from the public will be taken,
but a verbatim transcript of the meeting will be kept.

We do provide public notice, but this informal
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conference is just that, it’s an opportunity for the
State of Utah to respond to our director’s letter, and
that will be the extent of the testimony that’s offered
this morning.

I’11l talk a little bit, after Utah’s presentation,
of what happens next. And with that, I understand Mr.
Cérter, you are presenting Utah’s view?

MR. CARTER: I am. Thank you very much and thank
you for the opportunity to address you in this somewhat
less formal forum, although it’s more formal than I
anticipated. I have prepared a written statement which
will make available to you and to the recorder and those
who are interested, because -- well, in order to amplify
and more clearly explain the state’s position with
regard to the 733 letter in its response, referring to
the o0ld federal litigation and incorporated that.

We are here today because the federal Office of
Surface Mining believes that the Utah Division of 0il,
Gas and Mining has failed to enforce the Utah Coal
Mining and Reclamation Act by not requiring publicly
owned and operated roads within the State of Utah --
roads often many miles from any coal mining operation --
to be permitted under the act. Contrary to the
allegations of OSM, the State of Utah is in fact

regulating mine access and haul roads in a manner
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consistent with both the federal Surface Mining Control
and Reclamation Act, SMCRA, and the Utah Coal Mining and
Reclamation Act. The only failure in this situation has
been that of the Office of Surface Mining, not the State
of Utah. The initiation of this section 733 process is
only the latest of many chapters in the Office of
Surface Mining’s own failure to come @o grips with the
issue of public roads. This failure;‘which continues
today, has been at the expense of the State of Utah, the
coal industry, coal field citizens, local governments
and not least, the spirit of federalism that the Surface
Mining Act is supposed to embody.

While I will address the history of OSM’s flawed
position in a moment, it’s important that we are clear
about the larger issues involved here, the roads in
dispute are public roads outside of the mining areas,
and are neither owned nor controlled by a coal
permittee. They are owned by public entities, including
the counties of the State of Utah, the State of Utah
itself, and other government agencies, such as the
United States Forest Service. They extend miles beyond
the actual mining locations which they serve, and are
not directly part of any one mining operation. In most
instances they are fully regulated under applicable

highway regqulations, including federal regulations




Pewa e e i

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

governing safety and maintenance. Yet now, OSM seeks to

intrude in this traditional area of state and local
authority, attempting to enforce requirements which may
be entirely inconsistent with other state and federal
regulation, which ignore state and local priorities, and
which may impose large financial burdens on local
governments, all with no legal need to do so.

OSM cannot say that it is attempting to require
enforcement of a uniform national policy. As I will
describe in a moment, OSM has been utterly unable to
reach a coherent internal policy on this issue. It has
in the past, and continues in the present to take
inconsistent policy positions on the public roads issue
nationally, as a review of OSM practices in other states
as would quickly reveal. The citizens of Utah can
legitimately feel that this dispute and the Utah tax
payer funds being expended to deal with it, are the
result of internal disarray in OSM, not any failure on
the part of the state to enforce the law.

The history of the public roads dispute turns, in
large part, upon O0SM’s failure to adequately define the
term "affected area". On March 13th, 1979, OSM
published its final permanent rules for the
implementation of SMCRA. At that time, OSM defined the

term "affected areas" to include in relevant part, "any
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land upon which surface miﬁing or underground mining
activities are conducted or lbcated." On April 5th,
1983, OSM modified the definition of the term "affected
area". The revised definition of "affected areas"”
specifically excluded any road, and I’m quoting now, (a)
which has been designated as a public road pursuant to
the laws of the jurisdiction of which it is.;ocated."
That should be in which it is located. " (b) which is
maintained with public funds in a manner similar to
other public roads of the same classification within the
jurisdiction; and (c), for which there is substantial
(more than incidental) public use." This definition was
proposed because of what OSM characterized as, and I’m
quoting again, "difficulties and ambiguity concerning
its application to roads." This was in the 47 Federal
Register, 3424, 33430. On May 16th, 1983, OSM
promulgated final rules defining the term "road", which
"limited its application to routes within the ’affected
area’."

On March 23, 1984, Utah was first affected by OSM’s
problems with the inherent ambiguity of the definition
of "affected area". OSM served the state with a section
32, 732 letter requiring the state to amend its
regulatory program, asserting that Utah’s program and

"public roads criteria for coal haulage and access
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roads" were less effective than OSM’s new definition-of
roads in 30 CFR 701.5."

In response, on April 27th, 1984, the Utah Board of
0il, Gas andeining adopted, verbatim, by emergency
rulemaking, the latest federal definition of "affected
area". These rules were submitted to OSM and approved
as the adoption of 0SM’s definition of "affected area".

On January 29th, 1985, OSM informed the State of
Utah and a permit applicant, Utah Power and Light
Company, that the road leading to the Deer Creek Mine,
need not be regulated because it "substantively meets
the definition of public road as outlined in 30 CFR
761.5, and the state roads policy adopted January 7th,
1984." That should be 701.5. In addition, OSM based
its decision to exclude Deer Creek Mine road from
regulation based on the December 30th, 1983, opinion of
the Administrative Law Judge Torbett in South Atlantic
Coal Company vs OSMRE.

The OSM definition (and therefore the identical Utah

definition) of "affected area" was challenged in In Re:

..Permanent Surface Mining Requlation Litigation. On July

15th, 1985, Judge Flannery upheld the Secretary of
Interior’s conclusion that Congress "intended the SMCRA
to cover public roads used for coal haulage and access

only when they are directly, rather than incidentally,
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part of the mining operation." The court then remanded
that portion of the revised "éffected area" definition,
which he found to be inconsistent with the Secretary’s
interpretation of the Act. That is, subsection (c),
which provides, "substantial (more than incidental)
public use."

On December 3, 1985, OSM, in response to Utah’s
August 13th, 1984, program submission, found that the
state had replaced its previous definition of "affected
area" with a definition virtually identical to the
federal definition of that term at 30 CFR 701.5. Based

on Judge Flannery’s decision in In Re: Permanent, Utah

was informed that OSM was approving only those portions
of the Utah definition that do not conflict with the
Court’s decision.

In its partial approval and partial disapproval of
the Utah program, the Office of Surface Mining stated
that, "following promulgation of a revised federal
definition for ’affected area’, which reflects the
Court’s decision, OSM will review the Utah definition
and Utah may be required to amend its definition."”

On November 20th, 1986, in response to the remand
ordered by Judge Flannery, OSM suspended the definition
of "affected area", to the extent it excludes public

roads which are included in the definition of surface

10
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coal mining operations in the Act.

OSM acknowledged that thié suspension provided
imperfect guidance in a difficult area. To quote OSM,
"Thus, OSMRE intends to develop and propose at a later
date a new rule to clarify the relationship between
public roads, and the "affected area”. Two years later,
on November 8th, 1988, OSM published final rules to
replace previously suspended rules, defining the term
"road", establishing a "road classification system",
and "performance standards". Three defined terms.

In response to a request by a commentor for a
revision of the definition of "affected area", and
permit area in 30 CFR 701.5, OSM stated, and this is a
quotation from the Federal Register,.

"The definition of "affected area" is not a part of
this rulemaking, nor is there any reference to "affected
area" in the definition of road. On the specific
concern relative to federal lands roads, neither this
definition or the definition of "affected area" as
partially suspended, citing a previous CFR, is intended
to expand or limit the jurisdictional reach of
definition of surface coal mining operations, contained
in Section 701, (28) (B) of the Act, relative to roads.
That jurisdictional reach must be determined on a case

by case basis by the regulatory authority."

11
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Continuing in the quotation. "The definition of
affected area was modified iﬁ 1983, as it related to
public roads in order to address the practice in some
states of operators constructing new access roads and
then deeding them to a public entity in order to keep
the operation less than two acres in an area, and thus
avoid applicability of the act for the entire mining
operation.

"The litigation on this definition" referring to
"In Re: Permanent, also concerned the two acres
exemption and the definition of "affected area" was
suspended insofar as it might limit jurisdiction over
roads covered by the definition of ’surface coal mining
operation’. Since the definition of "affected area" as
partially suspended no longer provides additional
guidance as to which roads are included in the
definition of ’‘surface coal mining operation’, no
reference to "affected area"™ is included in the
definition of road."

That was 53 Federal Register 45190.

From 1986 to July 6th of 1989, the Office of Surface
Mining not only expressed no displeasure, but approved
Utah’s definitions of "affected area" and "road". On
July 6th, 1989, OSM informally approved Utah’s May 5th,

1989 proposed amendment, deleting all mention of "public

12
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roads" from its definition éf "affected area". After
Utah’s self initiated responsé, to the In Re: Permanent
decision, OSM for the first time acknowledged that it
had no intention of promulgating a rule clarifying the
relationship between public roads and "affected area",
instead, OSM suggested that Utah should adopt rules to
determine its jurisdictional reach on a case by case
basis after an evaluation of the extent of mining
related uses of the road to the public uses of the
road. This was in 53 Federal Register 45191, and
45193.

This request was made of the State of Utah, despite
the fact that this criterion appeared nowhere in the
Federal Rules, and despite the fact that 0SM found there
was no need for a change in the Federal rules. Thus
began a series of Section 732 letters from the Office of
Surface Mining, and what proved to be futile attempts on
the part of the State of Utah to respond to a constantly
changing target.

For example, on November 9th, 1989, Albuquerque
field office of the Office of Surface Mining, wrote to
the State of Utah, "After further agency review it has
been determined the approach I had suggested on July
6th, 1989, would not satisfy the concerns raised by the

1985 U.S. District Court for the District of

13
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Columbia."

The Albugquerque office of.OSM found that Utah’s
definition of roads, which included "language similar to
the federal regulation, except that Utah’s definition
includes the additional phrase, ’‘the term does not

include public roads when an evaluation of the extent of

-"the mining related uses of the road to the public uses

of the road has been made by the division..." did not
conform to the remanded federal definitions of the
"affected area™. 1In other words, OSM now took the
position that mining-related use of a road was an
improper criterion.

In a letter dated June 28th, 1990, the Albuquerque
field office developed its own internal policy and rule
for formal adoption by Utah, which created five criteria
for evaluating the need for permitting a public road.
OSM’s position was that the failure to meet any one of
the five should subject a public road in Utah, (although
apparently not in any other portion of the country) to
regulation.

The Office of Surface Mining at this time then
described 38 public roads in Utah, 35 of which it
believed should be permitted, using these five
criteria. On August 31, 1990, the assistant director

for program policy, of the Office of Surface Mining,

14
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informed the deputy director of the Office of Surface
Mining’s office of Technica1>Services that the
Albuquerque field office criteria were inappropriate for
use in oversight, because of an absence of an explicit
basis in either the approved Utah program, or in the
current federal regulations. Nevertheless, OSM
persisted in attempting to require Utah to adopt this
approach. Despite the internal disagreement within the
Office of Surface Mining, the quixotic desire on the
part of OSM to establish a rule in Utah which it would
not adopt for itself resulted in two federal actions of
note.

First, on March 20th, 1991, the OSM issued three
10-day notices, (TDN’s) to the State of Utah alleging
three different public roads were required to be
permitted. One of these was State Highway 57 which
services the Deer Creek Mine, which I have previously
identified as one which OSM had specifically determined
not to regulate. The others were a county road and
forest service road which the Office of Surface Mining
had also previously:determined, in response to a
citizen’s complaint, was not subject to regulation under
the definition of "affected area", or "surface coal
mining operations".

Because the State of Utah declined to take

15
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enforcement action in response to these TDN’s, federal
notices of violation were written. Second, in response
to the secretary’s disapproval of Utah’s rulemaking
definitions of "affected area", "road" and "public
road", the State of Utah filed a complaint with the
Federal District Court of Utah January 17th, 1992.
Utah’s complaint alleged the failure of OSM to clarify
the definition of "affected area", so as to allow Utah
to determine which public roads in Utah were subject to
regulation under the coal requlatory program, and that
the Office of Surface Mining was therefore precluded
from finding that the Utah regulatory program was less
effective than the federal rules and statute. What was
at issue in this litigation was whether or not the
state’s interpretation of its own statute and SMCRA was
entitled to deference by the secretary where the
secretary had failed to provide, through rulemaking, any
guidance which could provide a basis for judging the
Utah program to be less effective.

This federal litigation and the state’s position
with regard to the three Federal NOVs regarding public
roads were settled by an agreement between Utah and OSM
dated September 4th, 1992.

OSM essentially admitted that its rules lacked

sufficient clarity either for the purpose of enforcement

16
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action, or for judging state program amendments, and
withdrew the three Federal Nst.

The state of Utah agreed to adopt the federal
definitions of "public road", "road" and "affected area"
as found in the Code of Federal Regulations. The office
of Surface Mining acknowledged there WAS no basis in
existing law for revisiting prior permitting decisions .
on public road within the State of Utah. September,
1992. No basis. In reliance on this settlement of a
long-standing dispute and substantial litigation, the
State of Utah dismissed its action in Federal District
Court, with prejudice, and submitted program amendments
adopting federal definitions of "road", "public road".
And "affected area" verbatim, including the footnote.
The Office of Surface Mining agreed that all roads not
previously determined to be part of an existing surface
coal mining operation would not be subject to review
without a change of the then current federal statute and
regulations, and corresponding Utah statute and rules.

It was understood that, with respect to new permit
applications, the state would apply statute and rules
existing on the date of permit approval. Because the
decision to not reexamine previous decisions was based
upon then-current federal law and regulations, it was

also understood that when Federal rulemaking was finally

17
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implemented, all earlier pérmitting decisions would then
be reevaluated in light of the new rules. The state of
Utah and the Utah coal operators believe that final
chapter in the continuing battle to require Utah to
attempt regulation of public roads in the absence of
rules was over.

Unfortunately, the long history of OSM flip-flops,
changes of heart, and absence of any coherent basis for
oversight or enforcement had not yet played out.

On May 19th, 1993, I received a letter from the then
acting director of the Office of Surface Mining, Hord
Tipton, purporting to disavow the entire settlement
Agreement with the exception, of course, of the
commitments made by the State of Utah. This letter
characterized the agreement as invalid in respect to a
fundamental mutual understanding. Attached to the
letter was a document entitled, this is a quote,
"Analysis of the September 4th, 1992, the Office of
Surface Mining and Reclamation and the Division of 0il,
Gas, and Mining settlement agreement concerning the
regulation of roads." By this letter and attachment, the
Office of Surface Mining unveiled the novel, and
somewhat surprising, theory that the state and federal
governments had entered into an invalid and illegal

agreement for the purpose of avoiding the requirements
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of SMCRA and for thwarting the intent of congress.

For the first time, OSM énnounced that paragraph
II.1 of the Agreement was intended to be a permanent
blanket exemption from regulation of all roads existing
on September 4th, 1992, notwithstanding future statutory
or requlatory changes. This unfounded, and frankly
disingenuous interpretation of the Agreement was raised
for the first time after Utah, in reliance upon the
clear and lawful intent of the parties, had acted to its
detriment. OSM’s new position brought federal and state
relations to a new low. The state of Utah had given up
its litigation, not because it had any doubts as to the
outcome of that litigation, or because it had any doubts
as to the validity of its position, but instead because
it believed it finally reached a binding agreement with
the Office of Surface Mining which would result in
additional rulemaking and clarification before
revisiting the public roads question.

In an attempt to provide OSM with an opportunity to
reaffirm the legal and valid binding commitments it made
under the agreement, I addressed a letter dated July
27th, 1993, to Mr. Hord Tipton of the Office of Surface
Mining explaining the basis for the State of Utah’s
interpretation of the agreement. I told the Office of

surface Mining that the division took the position that
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the letter of May 19th, 1993, was not a repudiation of
the September 4th, 1992 agreément, but instead a
clarification which sought to uphold the validity and
legality of the document. 1In response to my letter, I
received a letter dated July 27th, 1993, from Mr.
Tipton, which reaffirmed the intent and spirit of the
agreement as set forth in my letter. With the long
history of this issue clearly in mind, Acting Director
Tipton said, "in connection with the exercise of our
statutory responsibilities, OSM may, from time to time,
discover a road that has not been, but in our opinion
needs to be, permitted under the Utah program. In such
a case we will bring the situation to DOGM’s attention
for an appropriate response, consistent with essential
federal statutory and regulatory provisions cited in my
May 19th letter.™

Mr. Tipton not only did not repudiate the State of
Utah’s position concerning the enforceability of the
September 4th, 1992 agreement, but with the entire
history of the proceeding 12 years in mind, allowed that
if somehow there existed a road out there, that no one
had previously been aware of, it would be called to
Utah’s attention. Since the July 27th, 1993,
communication with Acting Diréctor Tipton, the State of

Utah has received no information from OSM concerning any
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road which has not previously been discussed and
permitted or not permitted under the existing federal or
state law.

Although there have been discussions with OSM,
concerning the long awaited promised federal rulemaking
in this area, no road has been discovered by OSM that
has not been acted upon under the current Utah
regulatory program. Instead, what Utah has received is
a Section 733 letter, dated February 7th, 1995, which
alleges that the office of Surface Mining has reason to
believe that violations of the Utah Surface Coal Mining
and regulatory program are resulting from the failure of
the State of Utah to enforce all or any part of its
program effectively.

It is alleged that a situation now exists with
respect to the State’s failure to regulate mine access
and haul roads included within the Utah program
definition of coal mining and reclamation operations.
The situation which now exists, as it has always
existed, is that the state has taken all actions
necessary to effectively implement its program on all
lands properly within the jurisdiction of SMCRA and the
Utah Act. Utah enforces its program regarding roads,
both public and private, no differently than any only

state, or, for that matter, the Office of Surface Mining
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in those states ﬁhere a federal program is implemented.

Why the State of Utah has been singled out as a
proxy for OSM’s new attempt to make federal rules
without the burden of the required legal process is not
clear. Rather than attempting to force the State of
Utah to regulate public roads without a proper legal
basis for doing so, the Office of Surface Mining should
do what it has committed to do by both Federal Register
notice and legal agreement, and what it has been ordered
to do by the District of Columbia Federal District
Court. That is to undertake federal rulemaking to
clarify the relationship between "affected area” and
public roads. OSM cannot argue that Utah is not
implementing its state program to permit public roads,
when OSM knows that there exists no such federal
program. Utah should not be forced to act, by
administrative fiat, as a surrogate for OSM’s legal duty
to promulgate and implement rules to give affect to
Congress’s act.

In closing, great strides have been made in recent
months in improving the working relationship between the
Office of Surface Mining and the State of Utah. Close
examination will reveal that the roads issue in Utah is
a remnant of an earlier, less cooperative and more

acrimonious relationship. If the Office of Surface
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Mining perpetuates this unnecessary feud, the State of
Utah will have no recourse other than to exercise all
legal remedies available to it to resist this
unwarranted and illegal invasion of its program and
sovereign rights as a state. With the clearly defined,
and legal, option of federal rulemaking before it, the
continuation of this attack on the State of Utah and its
coal requlatory program can only appear to the state to
be malicious and in bad faith.

I ask that the Office of Surface Mining address the
public roads issue as a matter of national public
policy, rather than as an internecine intrigue. The
citizens deserve better. Thank you.

MR. SANDBERG: Thank you, sir. Any other further
comments?

MR. CARTER: I think not. Thank you very much.

MR. SANDBERG: I’d like to read and then discuss
briefly what happens next in this process of an informal
conference, and I’m reading from 30 CFR 733 12 (d). If
an informal conference is not held under paragraph C of
the section or if following such a conference the
director still has reason to believe that the state is
failing to adequately implement, administer, maintain or
enforce in part or all of the state program, the

director shall give notice to the state and to the
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public, specifying the basis for that belief and shall
hold a public hearing in the State within 30 days of the
expiration of the time period specified in paragraph B3
of this section, or as modified at the informal
conference held under paragraph C of this section.

I’d also like to read a paragraph out of the
original, what we would classify as the 733 letter dated
February 7th, 1995. After the conclusion of the
conference or the expiration of the time allowed to
request a conference, whichever is later, I will
reevaluate whether I still have reason to believe that
Utah will not be able to adequately implement or enforce
its approved program with regard to roads.

If such basis still exists, I will notify both you,
Utah, and the public, and schedule a public hearing to
obtain input from other parties. Following the hearing,
I will forward a recommendation to the Secretary of
Interior, setting forth the actions that I believe to be
appropriate and necessary to insure that the Surface
Coal Mining and Reclamation operations in Utah are
regulated in a fashion consistent with SMCRA and its
implementing regulations.

So this is just a step in a process initiated by
the Director’s letter of February 7th. The informal

conference is an opportunity for the State of Utah to
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present its discussion on the 733 letter. Our director,
Bob Uram, then has a period 6f time to evaluate the
situation, and Mr. Carter’s brought up some points that
will be considered as part of that process.

From a broader perspective, Director Uram is a
strong believer in primacy and wants to make the program
work the way it was supposed to work, and that is, the
states have the lead and OSM has an oversight role. We
have that role in 23 other states, and in all 23 of
those states, believe it or not, there are haul roads
and public roads, and we have been able to come to an
agreement in most of those cases. There’s been some
feuds nationwide. And I think that’s the direction that
Bob Uram would like to go. We don’t like 733’s. We
want the program to work. We have been able to agree in
other states over a period of time, and even the State
of Utah on some roads. And so I think the period that
will follow now is a pefiod for the federal government,
OSM, and the State of Utah, to evaluate the testimony
that’s been offered here today in this informal
conference, to see where we have common points and where
the uncommon points may be, and try to arrive at a
solution in everybody’s best interest, to the operators
of the State of Utah and for the federal government.

We’ve got a responsibility as OSM to insure
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consistency as best we can among all the states so the
operators are all treated faifly in terms of what is
permitted and what is not. We have a responsibility to
protect the public in terms of what happens to these
roads through the states. And this is the balance that
OSM always has to play, consistency and the primacy
issue, and Bob Uram wants to insure that happens in the
State of Utah.

So we will move forward. OSM probably will involve
some people from some other states where these decisions
have been made to assure that we are doing things
consistently. We will be discussing this with the State
of Utah, and if we can come to some agreement, there
won’t be a public hearing.

I realize it’s frustrating to you, for those in the
room, to come to a meeting and not be able to say |
anything, but that’s the nature of the informal
conference. If the process shouid move forward and
there is a public hearing, you’ll have your
opportunity. We’re here today to listen to what the
State of Utah has to say, and so Mr. Carter presented
some points for us to consider.

And with that, unless, Mr. Ehmett, you have anything
to say, I’d like to close the informal conference.

Thank you for attending. Like I say, I understand the
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frustration, but this is the process that we go forward
with, and I’'m sure you’ll be'talking to Mr. Carter in
making your particular interests known. We’ll talk to
the state of Utah.

Thank you.

MR. CARTER: Thank you.

27
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STATE OF UTAH )
COUNTY OF SALT LAKE )

I, Linda J. Smurthwaite, Certified Shorthand
Reporter, Registered Professional Reporter, and notary
public within and for the county of Salt Lake, State of
Utah do hereby certify:

That the foregoing proceedings were taken before me
at the time and place set forth herein, and was taken
down by me in shorthand and thereafter transcribed into
typewriting under my direction and supervision.

That the foregoing pages contain a true and correct
transcription of my said shorthand notes so taken.

In Witness Whereof, I have subscribed my name this

14th day of March, 1995. “

i
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Accordingly, this rule will ensure that
existing requirements previously.
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 926

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 8, 1995.
Charles E. Sandberg,
Acting Assistant Director, Western Support
Center.
[FR Doc. 95-6302 Filed 3—14-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 944

Utah Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Utah .
regulatory program (hereinafter, the
“Utah program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA]. The proposed
amendment consists of revisions to
rules pertaining to permit application
requirements and normal husbandry
practices and Utah's “Vegetation
Information Guidelines.” The
amendment is intended to improve
operational efficiency.

DATES: Written comments must be
received by 4:00 p.m., m.d.t. April 14,
1995. If requested, a public hearing on
the proposed amendment will be held
on April 10, 1995. Requests to present
oral testimony at the hearing must be
received by 4:00 p.m., m.s.t. on March
30, 199s.

ADDRESSES: Written comments should

be mailed or hand delivered to Thomas .

E. Ehmett at the address listed below.
Copies of the Utah program, the
proposed amendment, and all written
comments received in response to this
document will be available for public
review at the addresses listed below
during normal businéss hours, Monday
through Friday, excluding holidays.
Each requester may receive one free
copy of the proposed amendment by
contacting OSM’s Albuquerque Field
Office. ) ’
Thomas E. Ehmett, Acting Director,
Albuquerque Field Office, Office of

Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue,
NW., Suite 1200, Albuquerque, New
Mexico 87102

Utah Coal Regulatory Program, Division
of Oil, Gas, and Mining, 355 West
North Temple, 3 Triad Center, Suite

350, Salt Lake City, Utah 84180-1203,

Telephone: (801) 538-5340.
FOR FURTHER INFORMATION CONTACT:
Thomas E. Ehmett, Telephone: (505)
766—-1486.

SUPPLEMENTARY INFORMATION:
1. Background on the Utah Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program. General background
information on the Utah program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Utah

program can be found in the January 21,

1981, Federal Register (46 FR 5899).
Subsequent actions concerning Utah’s
program and program amendments can
be found at 30 CFR 944.15, 944.16, and
944.30.

II. Proposed Amendment

By letter dated February 6, 1995, Utah

submitted a proposed amendment to its
program pursuant to SMCRA
(administrafive record No. UT-1025).
Utah submitted the proposed
amendment at its own initiative. Utah

proposes to revise its Coal Mining Rules

at Utah Administrative (Utah Admin.
R.) 645-301-321.100 and .200, 645—
301-322.332, and 645-301~-342.352,
concerning permit application
requirements, and Utah Admin. R. 645~
301-357.300 through 365, concerning
normal husbandry practices. Utah also
proposes to revise its ‘“Vegetation
Information Guidelines,” concerning a
Bibliography of referenced publications
for the proposed normal husbandry
practices.

{~ Specifically, Utah proposes to revise

'Utah Admin. R. 645-301—321.100 and

-.200, 645-301-322.332, and 645-301-

352 by adding the terms “surface

coal mining and reclamation activities”
and/or “underground coal mining and

. reclamation activities;” Utah_Admin. R.
'645-301-357.300 by deleting existing ¢

general information concerning Utah’s
authority to approve selective
husbandry practices; and Utah Admin.
R. 645-301-357.301 through .365 by
adding, as proposed normal husbandry
practices, (1)} Limited reseeding or .
replanting of trees or shrubs, (2)

. chemical, mechanical , and biological

weed control and associated
revegetation, (3) control of pests
including big game, small mammals, -
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and insects, (4) reseeding and/or
replanting as a result of third-party
interference or natural disasters,
excluding climatic variation and
including vandalism which is not
caused by any lack of planning, design,
or implementation of the mining and
reclamation plan, wildfires, earth
quakes, and mass movement originating
outside the disturbed area, (5) limited
irrigation, and (6) limited repair of
highly erodible areas and rills and
gullies. Utah also proposes to revise its
“Vegetation Information Guidelines” by
adding Appendix C, a bibliography of
referenced publications supporting the
proposed normal husbandry practices.

III. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Utah program.

1. Written Commments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

2. Public Hedring

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by 4:00 p.m.,
m.s.t. on March 30, 1995. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
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to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons present in the
audience who wish to testify have been
heard.

3. Public Meeting

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
administrative record.

IV. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d}))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).

- ACTION: Proposed rj

4. Paperwork Reduction Act

This rule does not contain

information collection requirements that

require approval by

OMB under the

Paperwork Reduction Act (44 U.S.C.

3507 ef seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a

substantial number
under the Regulator

of small entities
v Flexibility Act (5

U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based

upon counterpart Federal regulations for

which an economic
prepared and certifi

analysis was
cation made that

such regulations would not have a
significant economic effect upon a

substantial number

of small entities.

Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be

implemented by the State. In making the

determination as to

whether this rule

would have a significant economic
impact, the Department relied upon the
data and assumptions for the

counterpart Federal

regulations.

List of Subjects in 30 CFR Part 944

Intergovernmenta

1 relations, Surface

mining, Underground mining.

Dated: March 7, 199
Charles E. Sandberg,

5.

Acting Assistant Director, Western Support

Center.

[FR Doc. 95-6301 Filed 3--14-95; 8:45 am]

BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE

32 CFR Part 311

Privacy Program
AGENCY: Office of th

- Office of the Secrethry

Secretary, DOD.
le.

SUMMARY: The Offid
Defense proposes tqg
records identified a
Political Appointm

The DoD General

e of the Secretary of
exempt a system of
b DGC 16, entitled
ent Vetting Files.
Counsel performs

suitability screening of individuals

seeking, or who hay
recommended for,
within the DoD.
EFFECTIVE DATE: Co

e been
on-career positions

ments must be

received no later thin May 15, 1995, to
be considered by the agency.

ADDRESSES: Send cd

mments to the OSD

, Correspondence

Privacy Act Ofﬁcer:%Washington

Headquarter Servic

and Directives Divisfon, Records

Management Divisipn, 1155 Defense
Pentagon, Washingtbn, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mr.
Dan Cragg at (703) 6p5-0970.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

The Director, Adnjinistration and
Management, Office pof the Secretary of
Defense has determihed that this
proposed Privacy Aqt rule for the
Department of Defenke does not
constitute 'significant regulatory action’.
Analysis of the rule indicates that it
does not have an anri;:xal effect on the
economy of $100 million or more; does
not create a serious ibconsistency or
otherwise interfere with an action taken
or planned by anothédr agency; does not
materially alter the bjidgetary impact of
entitlements, grants, {iser fees, or loan
programs or the rightp and obligations of
recipients thereof; dops not raise novel
legal or policy issues grising out of legal
mandates, the Presidgnt’s priorities, or
the principles set forth in Executive
Order 12866 (1993).

Regulatory Flexibility] Act of 1980

The Director, Admigistration and
Management, Office of the Secretary of
Defense certifies that this Privacy Act
rule for the Department of Defense does
not have significant eqonomic impact on
a substantial number {f small entities
because it is concernegl only with the
administration of Privacy Act systems of
records within the Department of
Defense.
Paperwork Reductionj Act

The Director, Administration and
Management, Office of the Secretary of
Defense certifies that this Privacy Act
proposed rule for the Pepartment of
Defense imposes no ifformation
requirements beyond the Department of
Defense and that the information
collected within the [Jepartment of
Defense is necessary gnd consistent
with 5 U.S.C. 552a, erown as the
Privacy Act of 1974.

The DoD General Cdunsel performs
suitability screening df individuals
seeking, or who have been :
recommended for, nonj-career positions
within the DoD. Confidlentialilty is
needed to maintain th¢ Government’s
continued access to information from
persons who otherwisd might refuse to
give it. During the scre¢ning process,
investigatory material is compiled for
the purpose of determifping the
suitability of candidatep for Schedule ‘C’
positions, taking charagter, security and
other personal suitability factors into
is limited to
disclosures that would feveal the
identity of a confidential source.
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U.S. Army Corps of Engineers
WASHINGTON, D.C. 20314-1000

March 15, 1995

REPLY TO
ATTENTION OF:

Engineering Division

Mr. Thomas E. Ehmett, Acting Director
Albuquerque Field Office
Office of Surface Mining

Reclamation and Enforcement
505 Marquette Avenue, NW, Suite 1200
Albuquerque, New Mexico 87102

Dear Mr. Ehmett:

This is in response to your letter of March 7, 1995,
concerning Administrative Record No. UT-1025.

Our review of the amendment to Utah’s Coal Mining and
Reclamation Regulatory Program, found the changes to be
satisfactory to our agency.

Sincerely,

Douglas J./ Kdmien, P.E.
Deputy Chjef, Engineering Division
Directorate of Civil Works
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\=£PARTMENT OF THE ARMY - UT— 103>

U.S. Army Corps of Engineers
WASHINGTON, D.C. 20314-1000

March 14, 1995
REPLY TO
ATTENTION OF:

Engineering Division

Mr. Thomas E. Ehmett, Acting Director
Albuquerque Field Office
Office of Surface Mining

Reclamation and Enforcement
505 Marquette Avenue, NW, Suite 1200
Albuquerque, New Mexico 87102

Dear Mr. Ehmett:

This is in response to your letter of Februaty 28, 1995,
concerning Administrative Record No. UT-1019.

Our review of the amendment to Utah’s Coal Mining and
Reclamation Regulatory Program, found the changes to be
satisfactory to our agency.

Sincerely,

Douglas{J. Kamien, P.E.
Deputy Chief, Engineering Division
Directorate of Civil Works
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Rules and Regulations

Federal Register
Vol. 60, No. 48

Monday, March 13, 1995

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510. .

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERN_
REGISTER issue of each week.

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 944

Utah Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Notice of informal conference.

SUMMARY: On January 21, 1981, the
Secretary of the Interior conditionally
approved Utah’s program under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA} (see
46 FR 5899). On February 7, 1995, OSM
-notified the Director of the Utah

0'7} Division of Oil, Gas and Mining

(DOGM) that it had reason to believe
that violations of the Utah surface coal
mining regulatory program approved
under SMCRA were resulting from the
failure of the State to enforce all or any
part of the program effectively with
respect to the State’s regulation of mine
access and haul roads (see
*Supplementary Information” below).
Under the provisions of OSM’s
regulations at 30 CFR 733.12(c}, OSM
will hold an informal conference to
discuss the facts surrounding such a
notification if an informal conference is
requested by the State. By letter dated
February 22, 1995, DOGM requested an
e informal conference. Accordingly, OSM
hereby notifies Utah and the public that
it will hold an informal conference. All
interested persons may attend the
informal conference.
DATES: OSM has scheduled an informal
conference on Tuesday, March 14, 1995,
beginning at 10:00 a.m, m.s.t. _
ADDRESSES: The conference will be held
in the Red Butte Room on the second
floor of the Double Tree Hotel, 215 West
South Temple, Salt Lake City, Utah
84180.

Copies of the Administrative Record
documents referenced in this notice are
available for public inspection and
copying during normal business hours
at: Office of Surface Mining Reclamation
and Enforcement, Albuquerque Field
Office, 505 Marquette Avenue NW.,
Suite 1200, Albuquerque, New Mexico
87102. :

FOR FURTHER INFORMATION CONTACT:

Mr. Thomas E. Ehmett, Acting Assistant
Director, Albuquerque Field Office,
Office of Surface Mining Reclamation
and Enforcement, 505 Marquette
Avenue NW., Suite 1200, Albuquerque,
New Mexico 87102. Telephone: (505)
766—1486.

SUPPLEMENTARY INFORMATION: On

. January 21, 1981, the Secretary of the

Interior conditionally approved the
Utah program (46 FR 5899).

On February 7, 1995, OSM notified
the Director of the Utah Division of Oil,
Gas and Mining (DOGM]} that it had
reason to believe that violations of the
Utah surface coal mining regulatory
program approved under SMCRA were
resulting from the failure of the State to
enforce all or any part of the program
effectively with respect to the State’s
regulation of mine access and haul
roads (administrative record No. UT—-
1023). ’

Since the approval of Utah’s program,
and in keeping with its policy of
working closely with the State, OSM has
had numerous discussions with DOGM
officials about the State’s performance.
Recent discussions and investigations
have centered on inadequacies of
DOGM'’s implementation of the
approved program in areas set forth
below.

1. Mine Access and Haul Roads:
Failure to regulate mine access and haul
roads included within the Utah program
definition of “coal mining and
reclamation operations” at Utah
Administrative Rule (Utah Admin. R.}
645-100—200 and the virtually identical
Federal definition of “‘surface coal
mining and reclamation operations” at
30 CFR 700.5.

2. Exclusion of Public Roads From
Regulation: Both the State and Federal
definitions include all lands affected by

. the construction of new roads or the

improvement or use of existing roads to
gain access to the site of mining-related
activities and for haulage or excavation
purposes. Contrary to the manner in
which Utah is implementing its

program, the corresponding Federal
definition of “‘surface coal mining
operations’’ in section 701(28) of
SMCRA does not exclude, as asserted by
Utah, all roads designated as public
roads or open to public use except when
deeded by mine operators to public
entities to avoid compliance with
SMCRA.

In the February 7, 1995, notification,
OSM specified a date for DOGM to
present a plan to correct the deficiencies
in the implementation of its program.
On February 22, 1995, DOGM
responded that its position with regard
to OSM’s wish to have the Division
reconsider its permitting decisions is set
forth in the complaint filed in Utah v.
Lujan, 92—-C—063-G {(D. Utah). DOGM
also responded that the facts and legal
argument set forth in the complaint
were being incorporated as its response
to OSM's February 7, 1995, letter.
Lastly, DOGM requested that OSM hold
an informal conference to discuss the
facts supporting the assertions of the
February 7, 1995, letter (administrative
record No. UT-1024).

Section 733.12(c) of 30 CFR requires
OSM to provide the State regulatory
authority an opportunity for an informal
conference. ‘

The informal conference may pertain
to the facts of the deficiencies or the
time period for accomplishing remedial
actions.

Conference Rules

The informal conference is an
opportunity for OSM to discuss the
status of the implementation of Utah’s
program with Utah officials.

No testimony from the public will be
taken but a verbatim transcript of the
meeting will be kept.

Dated: March 2, 1995.
Peter A. Rutledge,

Acting Assistant Director, Western Support
Center.

{FR Doc. 95-5923 Filed 3-10-95; 8:45 am)]
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OFFICE OF SURFACE MINING otte o

Reclamation and Enforcement
Suire 1200
505 Marquette Avenue N.W.
Albuquerque, New Mexico 87102

March 8, 1995

Mr. James W. Carter, Director ‘ :
Division of 0il, Gas and Mining e ; jiccg
3 Triad Center, Suite 350 DIV OF OIL, GAS & MINING §

355 West North Temple

Salt Lake City, Utah 84180-1203

Dear Mr. Carter:

Enclosed are the latest entries to the Utah Administrative Record,
UT-998 through UT-1027, and the corresgsponding pages of the log -
reflecting these entries. I have also enclosed a current copy of the

State Program Amendment Tracking (SPAT) report for your information and
reference.

Please call me at (505) 766-1486 if you have any guestions.

Sincerely,

\ Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosures



Administrative Record Log: UTAH

no. | Date of Corres
Originator Organization Description of Document pgs | Date Received | ID No. By
Douglas J. Kamien Army COE SPAT UT-025 12-09-94 UT-998 | VEM
No comment letter regarding amendment 1
UT-990 12-15-94
Carter DOGM SPAT UT-030-FOR 12-16-94 UT-999 | DJG
Copy of Utah’s Interlocal Cooperation Act 75
and its Governmental Iimmunity ACT 12-29-94
submitted in response to UT-992
, )obert E. Walline EPA SPAT UT-025-FOR 12-22-94 UT- VEM
N No comment letter for UT-990 1 1000
12-23-94
Thomas E. Ehmett OsSM Letter notifying Utah of the Energy Policy 12-14-94 uT- VEM
Act of 1992 and of OSM’s intent to publish 4 1001
final regulations to implement the new
provisions of SMCRA at section 720. Also
the letter requests pertinent information
regarding the State program requirements
and actions taken with regard to the
subject requirements.
59 FR 64636 OSM SPAT UT-024 12-15-94 uT- VEM
Proposed rule reopening the comment 3 1002
period for amendment UT-997 01-08-94
“~ames W. Carter Utah - DOGM SPAT UT-029 01-05-95 uT- VEM
Amendment revision submitted in 2 1003
- response to UT-991 01-09-95
John A. Kuzar MSHA SPAT UT-029 01-06-95 uT- - VEM
No comment letter for UT-971 1 1004
01-09-95
80 FR 2520 OSM SPAT UT-030 01-10-95 UT- VEM
Proposed rule reopening the comment 3 1005
period for amendment UT-999 01-17-95
John A, Kuzar MSHA SPAT UT-025 & UT-027 01-12-95 UT- VEM
No comment letter regarding amendments 1 1006
UT-941 and UT-950 01-17-95




Administrative Record Log: UTAH

no. | Date of Corres
Originator Organization Description of Document pgs | Date Received ID No. By
(not recorded) BCM SPAT UT-029 01-18-95 UT- VEM
To record that there are no comments fo"r 1 1007
amendment UT-1003 ‘ 01-30-95
Thomas E. Ehmett OSM SPAT UT-029-FOR 01-12-95 uT- VEM
Distribution letters for amendment No. UT- 10 1008
1003
/R0 FR 4581 OSsM SPAT UT-029 01-24-95 uT- VEM
Proposed rule reopening the comment 2 1009
. period for amendment UT-003 01-31-95
Vernon E. Maldonado OSM SPAT UT-025 08-30-94 UT- VEM
Reconstructed telephone conversation 1 1010
record regarding issue number 11 of UT- 02-01-95
967
Robert J. Uram OSM Letter to Utah pursuant to 30 CFR 09-26-94 uT- VEM
884.15(b) and (d) telling Utah of the need 4 1011
to amend its reclamation plan 10-03-94
Mary Ann Wright Utah - DOGM Letter responding to UT-1011 by 11-14-94 uT- VEM
confirming to work with OSM to develop a 1 1012
timetable to amend the AML Plan 11-16-94
Daniel N. Martinez OsM Response to Ut-1012 and request for 11-30-94 UT- VEM
’ information regarding how DOGM can 1013
) perform AML Contractor responsibility
provisions/AVS checks until its AML plan
is amended
Mary Ann Wright Utah - DOGM Draft schedule for amending the Rules 01-12-95 uT- VEM
and Plan for the Utah AMR Program 2 1014
01-17-95
James W. Carter Utah - DOGM Response to UT-1001 regarding the status 01-20-95 uT- VEM
of regulatory & statutory changes 2 1015
mandated by Energy Policy Act (EPACT) 01-30-95
Daniel N. Martinez OSM Response to schedule proposed in UT- 02-02-95 UT- VEM
1014 1 1016




Administrative Record Log: UTAH

1994 (UT-920)

no. Date of Corres
Originator Organization Description of Document pgs Date Received | ID No. By
Robert E. Walline EPA SPAT UT-029-FOR 02-01-95 uT- VEM
Letter indicating that EPA has no 1 1017
comments regarding amendment UT- 02-03-95
1003
Charles L. Baldi Army COE SPAT UT-029 01-31-95 UT- VEM
No comment letter for amendment UT- 1 1018
D) 1003 02-06-95
»—v!ames W. Carter Utah - DOGM SPAT UT-031 02-10-95 uT- VEM
Formal amendment in response to an 40 1019
issue letter for a previous informal 02-16-95
amendment
Thomas E. Ehmett OSM SPAT UT-030 02-14-95 UT- VEM
Issue letter for formal amendment UT- 5 1020
979 and clarifying information UT-999
Thomas E. Ehmett OsSM SPAT UT-031 02-28-95 uT- VEM
Distribution letters for amendment UT- 10 1021
1019
Mary Ann Wright Utah - DOGM SPAT UT-032-INF 02-24-95 UT- VEM
Informal amendment to Utah's 22 1022
. Abandoned Mine Reclamation Program 02-27-95
! ) tules
\ %ber‘r J. Uram OSM Part 733 Notification of 733 action 02-7-95 uT- MP
against Utah on roads 2 1023
02-13-95
James W. Carter DOGM Response to UT-1023 02-22-95 UT- MP
1 1024
03-07-95
James W. Carter DOGM UT-028-FOR 11 02-06-95 UT- VEM
Formal Amendment regarding plus 1025
husbandry practices, to incorporate also 6
some pages from the informal add'l | po.0g-95
amendment submission of April 25, docs




Administrative Record Log: UTAH

J

no. | Date of Corres
Originator Organization Description of Document pgs | Date Received | ID No. By
James W. Carter DOGM UT-030-FOR 02-24-95 UT- VEM
Withdrawal of amendment UT-979 and °* 1 1026
UT-999 re: self-liability Insurance 02-27-95
Thomas E. Ehmett OSM UT-028-FOR 03-07-95 UT- VEM
Distribution letters to Utah mailing list for 10 1027

Pane

amendment UT-1025

N/
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STATE PROGRAM AMENDMEMT TRACKING SYSTEM PASE 1
ACTIVE DATRBASE REFORT.
Report date: O2./C6/95

Report par ameters!? Field office: AFD State: UT Service Center: HSC Pericd cowvered: up thru D2/06/95 Include Archives; N
STATE REQUEST AMENDMENMT PROPOSER FROPOSED FROFOSED COMMENTS COMMEMTS CLOSE FoD TEL LETTER STHTE EXTEMD EXTEND EXTEND END EXT EPRA FIMAL FED FINAL FED FINAL FIiNAL STATE
p FIlELE sUBMIT Fi.D OFC AGENCY SENT TO RULE TO RULE RULE SENT FRM SENT FRM COMMENT HOTIFY ISSUE TO RESFPONSE NDTICE MOTECE HROTICE COMMENT COMCURRE . REB NOTICE REG NOTICE FoD FED REG FED REB FROMULGATED
HO OFFICE  DATE RECWD COMMEMTS  ESC/WSCA/HR  ESC/MWSE S1GHED FUBLISHED  FOD He PERIOD STATE LTR STATE TO LETTER  TD ESC/WSC ~ SIGHED PUBLISHED  PERIOD SENT TO SOLICITOR FR SOLICITOR  COHCUR SIGHED PUBLISHED  DATE
UT-010-FOR AFDQ 043092 R3-04.°92 051432 0S/04-92 B5-/05-32 a5/07/92 0&/02/92 D&/19/92 o5-/22/92 o7 saz2s92 Far s Y 09/°10/92 ﬁD/D?/?E 10/21/7°92 10/23~92 12/°09/92 12/24,92 11717792 L2/24/92 09-/02/33 09-/07/92 091053 R9/170 33 e
a7 s, [P s s sf I I's
I .
SUBJECT = 1. 732R 1-1 o 2. O 2. o 4. o 5. D
REMARKS 3 AMEND. CAR HO. UT—-7S58> CONCERMNING HIGHWALLS. I.L. WAS WRITTEN IN COOP. WITH H®, SOL, RHD AFO. UT RESUBMITTED BMEND. ON D9-30-92 (AR HO. UT-788>. COMP. W/ PRES. MORATOR. ON FEP REGS DELAYED REOP. PUB. FINAL RULE FR ALDER 4 RA'S DUE 11/16/93 (UT-D025-FOR>. ACT. ELAPSED TIME FOR OFS TO REV. FINAL RULE WRS ¥2 DAYS
) . i
UT—017-FOR AFo 09/ PAS2 09-21,/92 10/16/52 16-/01/92 10,0792 10/,0%/92 11-16/92 11/18/92 12-30/92 12716/92 01/19/93 Y 01421793 0a/25.,93 03/25/92 DR/21/93 04-08/,93 04/ 23793 02/17-93 o7 /0793 03-22-99 03/729/94 0331794 04,0794 07 A0 /94
s AN s 7 0?/19{93 Q7 /2993 081 3-93 D&/10/93
SUBJECT : 1. S00R 2,2 ox 2. 0% 3. 819 4. Qx S o Lo ‘
REMARKS : BMEMD. RE: ROADS DEFINITIONS t{R.R. UT-7B2>, RESFPONDING TO RER. RMENDS. "N" AMD *0" & IN RESP. TD THE SETTLEMENT AGREEMEMT OF D9-04,92. PER WUT'S LTR OF 0&/10-92, ROAD FDL. WA/DRAWN EFFECTIVE 12/05-92. COMPL. W/PRES. MORATORIUM AFTER $-MD. DELAY W/ OFS8., ACT. ELAPSED TIME FOR OFS TO REVIENW FIMNAL RULE HRS 187 DAYS.
uT-nzi—-fFoR RFQ D2/07/%4 03,1494 Q3/21-94 03/18-94 03-/21-/94 03/23/94 0372994 T 05-20/94 O4/28,24 0&-10/94 by 0&6/10/94 P =g ) 07 ~22/9% P 25/24 QP/2%9,94 08,1594 03-31./94 ue/22-'%4 09/14-34 08/15-94 09/16/54 0SA27/94 08-/05/33
I /s 7 [ 4 s s 7 s 7
SUBJECT 3 1. STIN 0 2« ox 3. 0% 4, oX S. a4 ‘
REFMARKS £ WCA 40-10—-14 ¢(PERMIT REUVIEW>H.B.3%94 (NOT SEEN BY 0SM>; «40-10-20 (CIV. PEWALTY), 40-10-28 {RECL. COSTS~TITLE IV», & 40-1i0-28.1 (CERT.-COMPL. OF CORL RECL.—TITLE IVI»-8,.,B. 22. NOT ALL OF U¥-021-INF IMCL. IN THIS AMDT.
UT-022--FOR AFD 08/02/93 103/10/93 08,1893 08s18/93 Q818,93 08-/19/93 oB/27793 I 093093 OS/27<93 12/09/93 Y 12,/09-93 p1-,10/94 o1/12-94 01-/14-/94 01/24/ %4 D2/08- 24 09/2793 O3/25-/94 05/08-94 QS 2994 Q& 20,94 o7 11/54 P
L PO s Lae [ s/ s
SUBJECT: 4. STIN N/A =1 2. o 3. ox 4. o 5. ox
REMARKS & AOMIN RECORD #UT—-851} COMSISTS OF REVISIDNS TO Ré41 & RE45 RULES-CONSIDERED BY UT TO BE NONSUBSTRNTIVE & PER UT RULES REVIEW COMMITTEE. RCTUAL ELAPSED TIME FOR DOFS REVIEW OF FINAL RULE WAS 75 DRAYS.
uT-023~1IHF RAFR 08/06./°93 08/13/93 ¢ 0BA20/ 93 s s 7 s s D9/30-°93 P 0%/01°53 b g 0%/03-°93 e s 7 A7 P P e 7 . A ;7 s L
A 7 -7 ;7 oo /s 7 s s
SUBJECT = i. EPRA Q% 2. ox 3. 0% 4. 244 0%
REMARKS: RESPOHSE TO 0OSM'S 3/ ~923 LTR TO UT RE: EHERGY POLICY ACT REQMTS FOR SUBSIDEHCE—-INDUCED MATERIAL DAMAGE . NDT PRDMULGHTED YET «~ UT PLANS TO GET HR SUPPDRF FOR THESE CHRNGES IW SEPT. SD THEY CRN BE FRASSED IN THE *$4 LEG. SESSION. DRAFT TL TO AFD OH 05-01/93. AROTHER INF AMOMT SUBMITTED < SEE UT-024-INFO>.
f
UT—D24—-FOR AFD D4/14-24 04.°19/24 042894 Q425,94 04/ 2694 0506794 us/12/94 P 0B/0% 94 06/13/94 10-20/94 b's 1072454 12-12-94 P 12/0%/54 12/15-94 122094 O5/09/94 ' PO e 42 e P
- * e 7 e L P P
SUBJECT 2 1. STIN QX 2. 0¥ 3. a4 4, o S. ox e
REMARKS : FORMAL SUBMITTAL OF UT-024-INF; COMBINES PREVIOUS INWF’S <UT-D18, 021. 0235, STIN TO RDDRESS AMR ACT OF S0 & ENERGY POLICY ACT OF $2. DOES NOT INCLUDE WATER REPLACEMENT PROVISION. HQS AML COMMENTS RECD O&/07/94.
]
UT—-025-FOR AFD 1171292 11/15.93 11/24-93 11717793 112493 12/01/93 12/08/92 P 01-28/54 D1-07/54 I Y 033134 07 05/94 P O7FA07A 54 0714754 O7/29,94 07/ 19,94 s 7 sl s T s 7 e
og8/24,/94 082494 F1214/94 s 11-/22/94 12702/ %4 12/197°94 ’ 7
SLBJECT 3 i. S0O0R 4.4 X 2. ukd . O 4. 0% S oR
REMARKS: RESFONSE TO REQUIRED AMEMDMENTS FOR UT—-010. ADMIN. RECORD HO. UT-87%5. HIGHWALL RETENTION AMD RECLAMATION. MEETING WITH DOGM TO DISCUSS THE D3/31-94 ISSUE LETTER WPAS HELD ON 0SA12/94 AT WSC. PER 09-/07/94 MEETING WITH 03M AND DEARDLINE EXTENSION REQUEST OF 926794, DOGM RESPOMDED TO 2MD ISS. LTR. ON 11/14.94.
UT-D26—+F0R RAFO 03/07794 0371094 D3-/16.,°%4 0371594 03/17/94 0=3-18-94 Q372899 A 03/24-/'94 0472824 T H e e 7 e s T s 051194 05/1&6-24 05-/16-°94 057177949 052494 o
s s s Far ' T PO ’ 7
b
SUBJECT: 1. STIH ox 2. D# 3. ox 4, ox 5. 0% :
REMARKS ! FROPOSED REVISIOM TO RULE SO THAT UTAH WOULD NOT HAVE TO PROCESS ALL DOGM- ORDERED PERMIT CHANGES AS SIGMIFICAMT PERMIT REVISIONS. ACTUAL ELAPSED TIME F OFS TD REVIEW FINAL RULE WRAS 1 BRY.
uT-027-FOR RAFO - 01-°27 94 01731794 Qz/08-94 02/08/ 34 s 02/ 18+/94 D&/25/94 s G3-25/94 03/28,94 041524 b C4/15/54 95/10/94 05-/23+/ 94 05-/17-94 QS/ 24,94 Q&-0894 02/ 1594 OB/Z22¢ 94 09/ 14694 o8/ 2524 09./19/54 O09~/27- 94 s s
. . - Q70794 07-11-94 ' or/22-/24 O7/29/24 oe’/ 15,94 08,0894
. !
SUBJECT 1. 8TINH 0% 2. =>4 2. 0% . 4. 024 S oy i
REMARKS: CORL EXPL SUBJ TO 43 CFR 2480-24873 REMOVE INSIDEA/QUTSIDE PERMIT AREA TIE; CHANGE COMPLIANCE REQS FOR REMOVAL OF <250T; PR FR PUBL DELAYED DUE TO DECISIDH THRT RSLM WOULD SIGH-FINAL DEC WAS TO EXEMPT STRTE PROGRAM AMOTS.
!
uT-D28—~1IHF AFD 04/25/94 04/28/ 34 P 04287594 s P L L P I P Y O7<07 /94 ' s 7 ¢ 7 ~ s 7 s [ s Far P4 s S 7
7’7 P R P o s P ;s
SUBJECT : 1. STIN [+4 2. o= Sa [nr 4, o S ox
REMARKS INEORMAL SUBMITTAL OF REVISED RULES RADDRESSING HORMAL HUSBANDRY PRACTICES AMD A FEW MISC RULE CHANGES TO INCORPORATE REFERENCES TO BOTH "SURFACE"™ AND "UNPEPGROUHD MINING ACTIVITIES."
I .
LT-029~FOR AFC D9/09/94 09412799 091994 09/13,94 09/16794 09-19-94 09/27-94 P 10728794 rto-/27- 94 11/14.94 by 11/15-94 b1/11,/95 01/711/95 D1-/13-95 o1/24/93 DZ~/0B8/95 09 /2994 s s sl 4 Lo s 7
P4 A 7’ A Fa Fa s
SUBJECT : 1. 944 1 0% 2. k] 3. ox 4. (=P = ox :
REMARKS: RESFONSE TO REGD AMNDT @ 944.18¢AY FROM UT-022-FOR PERTAINING TO CONFIDEMWTIALITY OF COARL EXPLORATION INFORMATION.
|
. \ . .
UT~030-FOR AFD 10/04/94 1O0/06/ 94 10/26/94 10-/°26/94 s’ 7 10/14./94 1072134 s 11/16,94 11/21/94 t2/01724 by 11/30/94 12/22/94 s A 01/04/95 01710795 D1/25-95 s o ' e P 7 ;s Ol
A s i s P s ¢’ o P
SUBJECT: 1. STIN 1 o% z. o% 3. 0% 4. ox 5. ox I :
REMARKS ! RAMEND. REVISES UT RULES BY REFEREMCIMG U,.C.A. STAT. PROVISION WITH IMTENT OF ROMWING COAL COMPAMIES TO PROVIDE A CERTRIN AMT. OF LIRBILITY IMS. THROUBH SELF-8. WSC PREPARED PROP. RULE FR HOTICE AND PROP. RULE FR REQFENING MOTICE. R. R
UT-Q21-INF AFO0 10/28.,94 10-°21/94 T 11/09-°94 ;o7 s s P P ’l 7 P ¥ 11-30/94 e Ea ;7 s 7 s I T A 7 s s 7 P ;s 7
s A P 1 < 7 A7 s ;s 7 s e
. |
SUBJECT & 1. STIH o7 2. ox = 1] 4. Ox S. ox 1
REMARKS: REI CIVIL PENALTIES i
l
UT~032-EXP AFD O7F~15/95 T ' ’ 7 s 7 s ;7 s v’ s s 7 s [ s T ’ S e s P T Fars 7’ ¢ 7 s rdrs L
A7 P [ e ' P P a7
SUBJECT £ 1, QX 2. 0 3. ox 4, 0 S. o
REMARKS:® UTAH AML AMEMODMENT 1IN RESPONSE TO DIR. URAM®S 09-26-5%4 LTR. <UT-011)>, SEE UT®S

EGEIVE
L e 1 31095

DIV OF OIL, GAS & MINING
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March 7, 1995

MAR 1 3 1995

Mr. Max J. Evan, Director
State Historical Society

300 Rio Grande
Salt I%.Zke gity, Utah 84101 DlVOFOHL" GAS & MINING

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules {UT-1025, SPAT No. UT-028-FOR)

Dear Mr. Evan:

On February 6, 1995, the State of Utah submitted an amendment to its
permanent regulatory program for surface coal mining and reclamation
operations as approved under Section 503 of the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1253). The proposed amendment was
submitted as a State initiative. Except for the publication titled "Weed
Control Handbook," copies of the additional documentation items listed on
the first page of Utah’s transmittal letter are available upon request. A
copy of the "Weed Control Handbook" is available for review at the
Albuquergue Field Office and at the Utah Division of 0il, Gas and Mining in
Salt Lake City, Utah.

The Office of Surface Mining Reeclamation and Enforcement (OSM) did not
identify any aspects of the amendment that pertain to cultural or historic
resources. Unless comments are received to the contrary, OSM will proceed
as if a determination of no effect is in place with respect to the
consultation requirements of 36 CFR Part 800.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by interlining of all text
deletions and by underlining all text additions.

Your comments are requested by April 4, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially reopen the comment period for this amendment, additional time
may be available for review, depending on the date of publication and the
date established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1025 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any guestions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquerque Field Office ’
Enclosure



March 7, 1995
Memorandum

To: Galen C. Knutsen, Chief
Intermountain Field Operations Center

From: Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Subject: Solicitation of Comments on a Formal Amendment to Utah’s Coal
Mining Rules (UT-1025, SPAT No. UT-028-FOR)

On February 6, 1995, the State of Utah submitted the attached amendment
(UT-1025) to its permanent regulatory program for surface coal mining and
reclamation operations as approved under Section 503 of the Surface Mining
Control and Reclamation Act of 1977 (30 U.S.C. 1253). The proposed
amendment was submitted as a State initiative. Except for the publication
titled "Weed Control Handbook," copies of the additional documentation
items listed on the first page of Utah’s transmittal letter are available
upon request. A copy of the "Weed Control Handbook" is available for
review at the Albuquerque Field Office and at the Utah Division of 0il, Gas
and Mining in Salt Lake City, Utah.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by the interlining of all text
deletions and by the underlining of all text additions.

Your comments are requested by April 4, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment, additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1025 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albugquerque, NM 87102

Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Attachment



Galen C. Knutsen, Chief
Intermountain Field Operations Center

Sandra Humphrey, Acting Director
Policy and Regulations Section
Mining and Minerals Branch
National Park Service

Robert Williams, Field Supervisor
U.S. Fish and wWildlife Service

G. William Lamb, Acting Director
Bureau of Land Management



March 7, 1995

Mr. Max H. Dodson, Director
Water Management Division

U. S. EPA , Region 8, Suite 500
One Denver Place, 999 18th Street
Denver, Colorado 80202

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules (UT-1025, SPAT No. UT-028-FOR)

Dear Mr. Dodson:

On February 6, 1995, the State of Utah submitted the enclosed amendment
(UT-1025) to its permanent regulatory program for surface coal mining and
reclamation operations as approved under Section 503 of the Surface Mining
Control and Reclamation Act of 1977 (30 U.S.C. 1253). The proposed
amendment, regarding husbandry practices, was submitted as a State
initiative. Except for the publication titled "Weed Control Handbook",
copies of the additional documentation items listed on the first page of
Utah’s transmittal letter are available upon request. A copy of the "Weed
Control Handbook" is available for review at the Albuquerque Field Office
and at the Utah Division of 0il, Gas and Mining in Salt Lake City, Utah.

The Office of Surface Mining Reclamation and Enforcement did not identify
any sections of the amendment that pertain to air and water quality
standards or discharge limitations established under the Clean Air Act or
Clean Water Act. Consequently, although your written concurrence is not
necessary for these proposed revisions to be approved, your comments are
welcome.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by the interlining of text
proposed for deletion and by the underlining of text that is proposed for
insertion.

Your comments are requested by April 4, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment, additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1025 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any questions.
Sincerely,
Thomas E. Ehmett, Acting Director

Albuquerque Field Office '
Enclosure



March 7, 1995

Mr. Charles L. Baldi, Chief

Engineering Div., Directorate of Civil Works
U. S. Axrmy Corp of Engineers

20 Massachusetts Avenue, NW

Washington, DC 20314

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules (UT-1025, SPAT No. UT-028-FOR)

Dear Mr. Baldi:

On February 6, 1995, the State of Utah submitted the enclosed amendment to
its permanent regulatory program for surface coal mining and reclamation
operations as approved under Section 503 of the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1253). The proposed amendment was
submitted as a State initiative. Except for the publication titled "Weed
Control Handbook,* copies of the additional documentation items listed on
the first page of Utah’s transmittal letter are available upon request. A
copy of the "Weed Control Handbook" is available for review at the
Albuquerque Field Office and at the Utah Division of 0il, Gas and Mining in
Salt Lake City, Utah.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by interlining text proposed
for deletion and by underlining text proposed for insertion.

Your comments are requested by April 4, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment, additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate the processing of your comments, please refer to
Administrative Record No. UT-1025 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuquergque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquergue Field Office
Enclosure



Mr. Charles L. Baldi, Chief \r,

Engineering Div., Directorate of Civil Works

U. S. Army Corp of Engineers

20 Massachusetts Avenue, NW

Washington, DC 20314

Mr. Baldi:

Assistant Secretary for
Environment, Safety, and Health

Department of Energy

Forrestal Building

1000 Independence Avenue, SW

Washington, DC 20585

Sir

Mr. Dale Bosworth, Regional Forester
U.S. Forest Service

Federal Building

324-25th Street

Ogden, Utah 84401

Mr. Bosworth

Mr. Phillip Nelson, State Conservationist
Soil Conservation Service

P.O. Box 11350

Salt Lake City, Utah 84147

Mr. Nelson

District Manager

U.S. Department of Labor

Mine Safety and Health Administration
P.O. Box 25367

Denver, Colorado 80225-0367

Sir

Ms. Carolyn Johnson
286 S. Gilpin Street
Denver, Colorado 80209
Ms. Johnson

Mr. Alexander Jordan, President
Utah Mining Association

825 Kearns Building

Salt Lake City, Utah 84101

Mr. Jordan

Mr. Ken Rait, Director

Southern Utah Wilderness Alliance
1471 South 1100 East

Salt Lake City, Utah 84105

Mr. Rait

Ms. Christine Osborne
Sierra Club

1536 East 3080 South

Salt Lake City, Utah 84106
Ms. Osborne



Wilderness Society o’
7475 Dakin St., #410

Denver, Colorado 80221-6918
Sirs

Mr. Brent Blackwelder

Friends of the Earth
Environmental Protection Agency
1025 Vermont Ave, NW, Ste.300
Washington, DC 20005

Mr. Blackwelder

Harold P. Quinn, Jr., Sr. VP
Nattional Coal Association
Coal Bldg. - 1130-17th St, NW
Washington, DC 20036

Mr. Quinn

Stuart Sanderson, Senior Counsel
American Mining Congress

1920 N. Street, NW

Washington, DC 20036

Mr. Sanderson
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March 7, 1995

Memorandum

To: Peter Rutledge, Chief
Program Support Division

From: Thomas E. Ehemtt, Acting Director
Albugquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1025, SPAT No.
UT~-028-FCR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. A proposed rule was
prepared by your staff for processing and publication in the Federal
Register, to amnnounce receipt of the amendment and reopen the comment
period for 30 days.

Similar memoranda transmitted the amendment to the Assistant Director,
Reclamation and Regulatory Policy and to the Field Solicitor, which
instructed them to send their comments to you by April 4, 1995.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
questions.

Attachment
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March 7, 1995

Memorandum

To: Gina Guy
Office of the Regional Solicitor
Rocky Mountain Region

From: Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1025, SPAT No.
UT-028-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. The Western Support
Center (WSC) has prepared a Federal Register notice to announce receipt of

the amendment and reopen the comment period for 30 days.

Please submit your comments by April 4, 1995, to Mr. Peter Rutledge, with a
copy to me. WSC will be preparing an issue letter or final rule Federal
Register notice for this amendment.

Similar memoranda transmitted copies of the amendment to Mr. Rutledge and
to the Assistant Director, Reclamation and Regulatory Policy.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
questions.

Attachment



g-/ ;;) grg -

March 7, 1995

Memorandum

To: Mary Josie Branchard, Acting Assistant Director
Reclamation and Regulatory Policy, Headquarters

Through: Allen D. Klein, Assistant Director
Field Operations

From: Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1025, SPAT No.
UT-028-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. The Western Support
Center (WSC) has prepared a Federal Register notice to announce receipt of

the amendment and reopen the comment period for 30 days.

Please submit your comments by April 4, 1995, to Mr. Peter Rutledge, with a
copy to me. WSC will be preparing an issue letter or final rule Federal
Register notice for this amendment.

Similar memoranda transmitted copies of the amendment to the Field
Solicitor and to Mr. Rutledge.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
questions.

Attachment
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United States Department of the Interior
OFFICE OF SURFACE MIT\II@

EGEIVE
Reclamation and Enforcement: : ’! f
Washington, D.C. 20240 o %B a2

FEB -7 1995

James W. Carter, Director

Division of 0il, Gas and Mining
Department of Natural Resources and Enerqgy
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203

Dear Mr. Carter: DIV OF OIL, GAS & MINING

Under the Surface Mining Control and Reclamation Act of 1977
(SMCRA), 30 U.S.C. 1201 et seq., I am obligated to notify you.
whenever I have reason to believe that violations of all or any
part of the Utah surface coal mining regulatory program approved
under SMCRA result from the failure of the State to enforce all
or any part of the program effectively. This situation now
exists with respect to the State’s failure to regulate mine
access and haul roads included within the Utah program definition
of coal mining and reclamation operations at Utah Admin. R. 645-
100-200 and the virtually identical Federal definition of surface
coal mining and reclamation operations at 30 CFR 700.5.

Both the State and Federal definitions include all lands affected
by the construction of new roads or the improvement or use of
existing roads to gain access to the site of mining-related
activities and for haulage or excavation purposes. Contrary to
the manner in which Utah is implementing its program, the
corresponding definition of "surface coal mining operations" in
section 701(28) of SMCRA does not exclude, as Utah has asserted,
all roads designated ‘as public roads or open to public use

except when deeded by mine operators to public entities to avoid
compliance with SMCRA.

During our meeting on November 4, 1994, I agreed to delay any
Federal action on this issue for 90 days in the hope that our
agencies would reach a mutually acceptable resolution. By letter
dated February 1, 1995, you provided Charles E. Sandberg, Acting
Assistant Director, Western Support Center with additional
information and analyses concerning the permitting of roads in
Utah. While I appreciate your efforts, the material does not
indicate that any significant movement toward a solution has been
made. Therefore, I regret to inform you that




.y

Mr. James W. Carter 2

Pursuant to 30 CFR 733.12(b), I request that, within 15 days of
the date of this letter, you submit a plan that provides for the
prompt permitting and regulation of all mine access and haul
roads included within the Utah program definition of coal mining
operations and the definition of surface coal mining operations
in SMCRA. My staff is available to assist you in developing this
plan.

I urge you to take this opportunity to resolve the issue at hand.
However, if you decide not to submit a plan, or if we are unable
to agree upon a mutually satisfactory timetable for resolution,
you may request an informal conference in accordance with 30 CFR
733.12(c) to discuss both the facts supporting the assertions
contained in this letter and the timeframe for initiating and
completing the necessary remedial measures. You must request an
informal conference on or before March 9, 1995. To avoid delays
in scheduling such a conference .should you determine a conference
is advisable, it will be held on March 14, 1995, unless an
alternative mutually agreeable date is established.

After the conclusion of the conference or the expiration of the
time allowed to request a conference, whichever is later, I will
reevaluate whether I still have reason to believe that Utah will
not be able to adequately implement or enforce its approved
program with regard to roads. If such basis still exists, I will
notify both you and the public and schedule a public hearing to
obtain input from other parties. Following the hearing, I will
forward a recommendation to the Secretary of the Interior setting
forth the actions that I believe to be appropriate and necessary
to ensure that surface coal mining and reclamation operations in
Utah are regulated in a fashion consistent with SMCRA and its
implementing regulations.

This issue has been under review for many years. We have a duty
to the coal miners and to Utah to clarify what obligations they
have to permit haul roads. I am hopeful that this issue wilil be
resolved in a manner that maintains State primacy in the
regulation of surface coal mining and reclamation operations in
Utah and our shared commitment to the implementation of SMCRA.
Please contact Charles E...Sandberg, Acting Assistant Director,
Western Support Center, if you need clarification of the matters
raised in this letter. . :

Sincerely,

Robert J. Uram

Robert J. Uram
Director

cc: Acting Assistant Director, Western Support Center
Acting Director, Albuquerque Field Office
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February 28, 1995
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Mr. Max H. Dodson, Director

Water Management Division QLE

U. S. EPA , Region 8, Suite 500

One Denver Place, 999 18th Street

Denver, Colorado 80202 DIV OF OiL, GAS & MINING
Re: Scolicitation of Comments on a Formal Amendment to Utah’s Coal Mining

Rules (UT-1019, SPAT No. UT-031-FOR)
Dear Mr. Dodson:

On February 10, 1995, the State of Utah submitted the enclosed amendment
(UT-1019) to its permanent regulatory program for surface coal mining and
reclamation operations as approved under Section 503 of the Surface Mining
Control and Reclamation Act of 1977 (30 U.S.C. 1253). The proposed
amendment, regarding civil penalties, was submitted as a State initiative.

The Office of Surface Mining Reclamation and Enforcement did not identify
any sections of the amendment that pertain to air and water quality
standards or discharge limitations established under the Clean Air Act or
Clean Water Act. Consequently, although your written concurrence is not
necessary for these proposed revisions to be approved, your comments are
welcome.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by the interlining of text
proposed for deletion and by the underlining of text that is proposed for
insertion.

Your comments are requested by March 27, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment, additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1019 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marguette, NW, Suite 1200
Albugquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure
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February 28, 1995

Mr. Max J. Evan, Director
State Historical Society
300 Rio Grande

Salt Lake City, Utah 84101

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules (UT-1019, SPAT No. UT-031-FOR)

Dear Mr. Evan:

On February 10, 1995, the State of Utah submitted an amendment to its
permanent regulatory program for surface coal mining and reclamation
operations as approved under Section 503 of the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1253). The proposed amendment was
submitted as a State initiative.

The Office of Surface Mining Reclamation and Enforcement (OSM} did not
identify any aspects of the amendment that pertain to cultural or historic
resources. Unless comments are received to the contrary, OSM will proceed
as if a determination of no effect is in place with respect to the
consultation requirements of 36 CFR Part B800.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by interlining of all text
deletions and by underlining all text additions.

Your comments are requested by March 27, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially reopen the comment period for this amendment, additional time
may be available for review, depending on the date of publication and the
date established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1019 in your response.

Comments should be submitted to:
‘Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albugquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure

REG/Date INE/Date AML/Date

Originator:
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February 28, 1995

Mr. Charles L. Baldi, Chief

Engineering Div., Directorate of Civil Works
U. S. Army Corp of Engineers

20 Massachusetts Avenue, NW

Washington, DC 20314

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules
(UT-1019, SPAT No. UT-031-FOR)

Dear Mr. Baldi:

On February 10, 1995, the State of Utah submitted the enclosed amendment to
its permanent regulatory program for surface coal mining and reclamation
operations as approved under Section 503 of the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1253). The proposed amendment was
submitted as a State initiative.

. Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by interlining text proposed
for deletion and by underlining text proposed for insertion.

Your comments are requested by March 27, 1995. However, because a proposed
rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment, additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate the processing of your comments, please refer to
Administrative Record No. UT-1019 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albugquerqgque Field Office

Enclosure



Mr. Charles L. Baldi, Chief \o/

Engineering Div., Directorate of Civil Works

U. S. Army Corp of Engineers

20 Massachusetis Avenue, NW

Washington, DC 20314

Mr. Baldi:

Assistant Secretary for
Environment, Safety, and Health

Department of Energy

fForrestal Building

1000 Independence Avenue, SW

Washington, DC 20585

Sir

Mr. Dale Bosworth, Regional Forester
U.S. Forest Service

Federal Building

324-25th Street

Ogden, Utah 84401

Mr. Bosworth

Mr. Phillip Nelson, State Conservationist
Soil Conservation Service

P.0. Box 11350

Salt Lake City, Utah 84147

Mr. Nelson

District Manager

U.S. Department of Labor

Mine Safety and Health Administration
P.O. Box 25367

Denver, Colorado 80225-0367

Sir

Ms. Carolyn Johnson
286 S. Gilpin Street
Denver, Colorado 80209
Ms. Johnson

Mr. Alexander Jordan, President
Utah Mining Association

825 Kearns Building

Salt Lake City, Utah 84101

Mr. Jordan

Mr. Ken Rait, Director

Southern Utah Wilderness Alliance
1471 South 1100 East

Salt Lake City, Utah 84105

Mr. Rait

Ms. Christine Osborne
Sierra Club

1536 East 3080 South

Salt Lake City, Utah 84106
Ms. Osborne



Wilderness Society -
7475 Dakin St., #410

Denvey, Colorado 80221-6918
Sirs

Mr. Brent Blackwelder

Friends of the Earth
Environmental Protection Agency
1025 Vermont Ave, NW, Ste.300
Washington, DC 20005

Mr. Blackwelder

Harold P. Quinn, Jr., Sr. VP
National Coal Association
Coal Bldg. - 1130-17th St, NW
Washington, DC 20036

Mr. Quinn

Stuart Sanderson, Senior Counsel
American Mining Congress

1920 N. Street, NW

Washington, DC 20036

Mr. Sanderson



February 28, 1995
Memorandum

To: Galen C. Rnutsen, Chief
© Intermountain Field Operations Center

From: Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Subject: Solicitation of Comments on a Formal Amendment to Utah’s Coal
Mining Rules (UT-1019, SPAT No. UT-031-FOR)

On, February 10, 1995, the State of Utah submitted the attached
amendment (UT-1019) to its permanent regulatory program for surface
coal mining and reclamation operations as approved under Section 503 of
the Surface Mining Control and Reclamation Act of 1977 (30 U.S.C.
1253). The proposed amendment was submitted as a State initiative.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program
are already approved and are not subject.to challenge through this
amendment action. The subject changes are identified by the
interlining of all text deletions and by the underlining of all text
additions.

Your comments are requested by March 27, 1995. However, because a
proposed rule is being prepared for publication in the Federal Register
to officially open the comment period for this amendment, additional
time may be available for review, depending on the date of publication
and the date established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1019 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marqgquette, NW, Suite 1200
Albuquerque, NM 87102

Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Attachment



Galen C. Knutsen, Chief
Intermountain Field Operations Center

Sandra Humphrey, Acting Director
Policy and Regulations Section
Mining and Minerals Branch
National Park Service

Robert Williams, Field Supervisor
U.S. Fish and Wildlife Service

G. William Lamb, Acting Director
Bureau of Land Management



February 28, 1995

Memorandum

To: Peter Rutledge, Chief
Program Support Division

From: Thomas E. Ehemtt, Acting Director
Albuquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1019, SPAT No.
UT-031-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. A proposed rule was
prepared by vour staff for processing and publication in the Federal
Register, to announce receipt of the amendment and reopen the comment
period for 30 days.

Similar memoranda transmitted the amendment to the Assistant Director,
Reclamation and Regulatory Policy and to the Field Solicitor, which
instructed them to send their comments to you by March 27, 1995.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
gquestions.

Attachment



February 28, 1995

Memorandum

To: Gina Guy
Office of the Regional Solicitor
Rocky Mountain Region

From: Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1019, SPAT No.
UT-031-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. The Albuquerque
Field Office has prepared a Federal Register notice to announce receipt of
the amendment and reopen the comment period for 30 days.

Please submit your comments by March 27, 1995, to Mr. Peter Rutledge, with
a copy to me. The Western Support Center will be preparing an issue letter
or final rule Federal Register notice for this amendment.

Similar memoranda transmitted copies of the amendment to Mr. Rutledge and
to the Assistant Director, Reclamation and Regulatory Policy.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
guestions.

Attachment



February 28, 1995

et
Memorandum f)\ f 4

To: Wahlquist,} Assistant Director

Reclamation and Regulatory Policy, Headquarters

Through: Allen D. Klein, Assistant Director
Field Operations

From: Thomas E. Ehmett, Acting Director
Albuguerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1019, SPAT No.
UT-031-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. The Albuquerque
Field Office prepared a Federal Register notice to announce receipt of the
amendment and reopen the comment period for 30 days.

Please submit your comments by March 27, 1995, to Mr. Peter Rutledge, with
a copy to me. The Western Support Center will be preparing an issue letter
or final rule Federal Register notice for this amendment.

Similar memoranda transmitted copies of the amendment to the Field
Solicitor and to Mr. Rutledge.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
questions.

Attachment



Iy
I

- W,

United States Department of the Interior

OFFICE OF SURFACE MINING

Reclamaton and Enforcement

Suite 1200 .
505 Marquette Avenue NLW. J
Albuquerque, New Mexico 87102 J('

February 14, 1995

OIV OF OIL, GAS & MINING

Mr. James W. Carter, Director
Division of 0il, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203

Dear Mr. Carter:

The Office of Surface Mining Reclamation and Enforcement (OSM)
has completed review of Utah’s October 4, 1994, formal amendment
and the December 16, 1994, submission of two Utah Statutes
submitted for clarification (administrative record Nos. UT-979
and UT-999); State Program Amendment Tracking System (SPATS) No.
UT-030-FOR). The amendment consists of revisions to Utah’'s Coal
Mining Rules concerning liability self-insurance requirements for
coal mining operations that qualify as government entities under
the Utah Interlocal Cooperation Act and the Utah Governmental
Immunity Act. OSM finds the provisions of the proposed amendment
identified in the enclosure to this letter to be less effective
than the Federal counterpart regulations.

The Director of OSM is prepared to delay final rulemaking on the
proposed amendment to allow Utah an opportunity to submit draft
proposed rule changes, policy statements, clarifying opinions or
other evidence that the proposed rule is no less effective than
the Federal regulations. Utah must submit such additional
information no later than 30 days from the date of this letter.
Upon submission by Utah of new material to address the
deficiency, OSM would, as appropriate, reopen the comment period
on the new information for 15 days. After the close of the
reopened comment period, OSM would then publish a final rule
announcing the Director’s decision on the amendment. The
Director’'s approval of the rule in proposed form is contingent
upon Utah’s adoption of the rule in the form in which it was
reviewed by OSM and the public. Should Utah indicate that it
does not wish to or is unable to submit further modifications to
address the identified deficiency, the Director would not approve
the provision which contains the identified deficiency.

Please advise me at your earliest convenience whether Utah wishes
to submit materials to address OSM’s concerns within the next 30
days. If Utah does not intend to submit additional material, OSM

Ur-/020



Mr. James W. Carter

will proceed directly with the publication in the Federal
Register of the Director’s decision.

We are available to meet with you to discuss our review findings
or any matters of concern regarding the proposed rules. Please

call me at (505) 766-1486 or Vernon Maldonado, Program Analyst,

at (505) 766-1486 if you have any questions.

Sincerely,

/”2ZQ/L/Ci/éigzl/z/ﬁé’””w

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure

cc: PSD, WSC
BSP, HQ
Regional Solicitor
Rocky Mountain Region
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ISSUES IDENTIFIED BY OSM FOR UTAH’S
DECEMBER 16, 1994, REVISED AMENDMENT
(ADMINISTRATIVE RECORD NO. UT-979, SPATS NO. UT-030-FOR)

Utah Administrative Rule 30 CFR 800.60(a)
(Admin. R.) 645-301-890.400 30 CFR 800.60(d)
Applicability.

Utah proposes to revise existing Utah Admin. R. 645-301-
890.400 with the intention of allowing certain coal mining
companies in Utah to provide required liability insurance
through self-insurance. Specifically, Utah proposes to revise
Utah Admin. R. 645-301-890.400 to reference the provisions of
the Utah Governmental Immunity Act at Utah Code Annotated
(UCA) §63-30-28, which allows "any governmental entity within
the State" to purchase commercial insurance, self-insure, or
self-insure and purchase excess commercial insurance in excess
of the statutory limits of the Governmental Immunity Act
against "any risk created or recognized by this chapter or any
action for which a governmental entity or its employee may be
held liable." 1In its transmittal letter for its revised
amendment, Utah stated that certain coal mining companies in
Utah qualify as governmental entities under the provisions of
the Interlocal Cooperation Act at UCA 11-13-5.5(2) (a).

In reviewing UCA 11-13-5.5(2) (a), OSM notes that it applies to
contracts by "public agencies" to generate electricity. 1In
citing this provision, Utah apparently asserts that certain
coal mining operations associated with electrical generation
facilities qualify as "governmental entities" under the
Governmental Immunity Act and "public agencies" under the
Interlocal Cooperation Act, which then allows them to self-
insure for the liability coverage required by the Federal
regulations at 800.60(d).

OSM requests confirmation from the Office of the Attorney
General that it interprets these Utah statutes in the same
manner as the Division of 0il, Gas and Mining. OSM further
requests that, in addressing the above issue, the Office of
the Attorney General specifically address the following
issues:

1. The Interlocal Cooperation Act does appear to
encompass electrical generation and transmission
operations. It is not clear, however, that the
Interlocal Cooperation Act also encompasses the
surface coal mining and reclamation operations that
supply coal to the electrical generation and
transmission operations. OSM, accordingly, requests
clarification from the State as to how the

1



Interlocal Cooperation Act covers surface coal
mining and reclamation operations.

2. Would the provision be limited to mine-mouth
operations?
3. Would the provision be limited to entities who own

and control both an electrical generation and
transmission operation and the surface coal mining
and reclamation operations that supply coal to the
electrical generation and transmission operation?

4. What methods of self-insurance will be allowed
{e.g., trust account, reserve account, payment of
claims out of operating income, or excess liability
insurance coverage)?

5. The provision of the Governmental Immunity Act at
UCA § 63-30-28(2) (a) allows the establishment of a
trust account as a means of self-insuring *with
respect to specified classes of claims." Would
claims regarding potential liability under SMCRA or
the State program be one of those "specified classes
of claims™"?

Limits of liability coverage.

The Federal regulations at 30 CFR 800.60(d) allow an applicant
to self-insure if it meets all of the applicable State self-
insurance requirements approved as part of the State
regulatory program and all requirements of the Federal
insurance regulations at 30 CFR 800.60.

Utah’s proposed revision to Utah Admin. R. 645-301-890.400
cross-referencing UCA §63-30-28 is less effective than the
Federal counterpart regulations because the limitation of
judgments provision at UCA §63-30-34 of the Utah Governmental
Immunity Act establishes coverage levels that are lower than
the minimum levels required by the Federal regulations at 30
CFR 800.60(a). This Federal regulation specifies that minimum
insurance coverage for bodily injury and property damage shall
be $300,000 for each occurrence and $500,000 aggregate.

By comparison, UCA §63-30-34(1)(a) limits judgments to
$250,000 for each occurrence of personal (bodily) injury for
one person, and $500,000 for two or more persons. Similarly,
U.C.A. §63-30-34(1) (c) limits judgments for property damage to
$100,000 in any one occurrence.

Therefore, in order to be no less effective than the Federal
regulations at 30 CFR 800.60(d) and (a), Utah must revise its

2
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provision at Utah Admin. R. 645-301-890.400 to reguire that
any governmental entity who self-insures pursuant to the
Interlocal Cooperation Act and the Governmental Immunity Act
must supplement the self-insurance with additional commercial
liability insurance to make up for the shortfall between the
insurance amounts provided by the Utah Governmental Immunity
Act and the insurance amounts required by 30 CFR 800.60(a).
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1. How much lpad-time is necessary
for market partic/pants to be able to
comply with sugh a new regulation?

- Treasury staff ponsulted with staff of
the SEC, Federa] Reserve Board, FRBNY
and CFTC in deyeloping the questions
that are containéd in this ANPR. As the
rulemaking pro{‘ess continues in the -
months ahead, ve will continue to
solicit the views of these agencies, share
information mih them and include
them in the deljberative process.

The prehmm1 ry views expressed in
this notice may; change in light of
comments re(‘clued In any case, the
Treasury will publish proposed large
position reporting rules for public
comment after ive have had an
opportunity to review the comments
that we receiveiin response to this
ANPR.

List of Subjects

17 CFR Part 404

Banks, banking, Brokers, Government
securities, Repagrting and recordkeeping
requirements.

17 CFR Part 403
Brokers, Govgrnment securities,
Reporting and rgcordkeeping
requirements. ' .
Authority: Sec.f101, Pub.L. 99-571 100
Stat. 3209; Sec. 4{b). Pub.L. 101432, 104
Stat. 963; Sec. 10, Sec. 106, Pub.L. 103-202.
107 Stat. 2344 (15 U.5.C. 7805 (b)(1)(B).
(LY1XC). (b)(4)). -
Dated: January|17, 1}95
Frank N. Ne
Deputy Secrelaryl /
{FR Doc. 95-1682
BILLING CODE 481

~

iled 1-23-95: 8:45 am|}

SPAT UT=029

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

. 30 CFR Part 944

Utah Regulatory Program

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: OSM is announcing receipt of
revisions and additional explanatory
information pertaining to a previously
proposed amendment to the Utah
regulatory program {(hereinafter, the
_““Utah program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), The revision and
additional explanatory information for
Utah’s'proposed rul pertam to the
confideitiality of ¢oak: 12 4(4) | mimas
- informiation, The

intended to revise the Utah program to

be consistent with the corresponding

Federal regulations.

DATES: Written comments must be

received by 4:00 p.m., m.s.t.,

1995.

ADDRESSES: Written comments should

be mailed or hand delivered to Thomas

E. Ehmett at the address listed below
Copies of the Utah program, the

proposed amendment, and all written

comments received in response to this
document will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.

Each requester may receive one free

copy of thie proposed amendment by

contacting OSM's Albuquerque Field

Office. .

Thomas E. Ehmett, Acting Direcior,
Albuquerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue
NW.. Suite 1200, Albuquerque, New
Mexico 87102

Utah Coal Regulatory Program, Division
of Qil, Gas and Mining, 355 West
North Temple, 3 Triad Center, Suite

350, Salt Lake City, Utah 84180-1203,

Telephone: (801) 538-5340.

* FOR FURTHER INFORMATION CONTACT:

Thomas E. Ehmett, Te]ephone (505)
766-1486:

SUPPLEMENTARY:lNFORMATlON2
I. Background on the Utah Program -

. On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program. General background
information on the Utah program,
including the Secretary’s findings, the
disposition of comments. and the
conditions of approval of the Utah

program can be found in the January 21,

1981, Federal Register (46 FR 5839).
Subsequent actions concerning Utah's
program and program amendments can
be found at 30 CFR 944.15, 944.16, and
944.30.

II. Proposed Amendment

By letter dated Septembeér 9. 1994,
Utah submitted a proposed amendment
to its program pursuant to SMCRA
(administrative record No. UT-971).

~Utah submitted the proposed

amendment in response to the required
program amendment at 30 CFR .
944.16(a). The provisions of the Utah
Coal Mining Rules that Utah proposed
to revise were at Utah Administrative
Rule (Utah Admin. R.) 645-203-200,

Confidentiality. .
.OSM announced receipt of the

- proposed amendment in the September

=Federal Register (59 FR
tovided an opportunity for a

February 8,

“public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
{administrative record No. UT-976).
Because no one requested a public
hearing or meeting. none was held.
public comment period ended on
October 27, 1994.

During its review of the amendment,
OSM identified concerns relating to the
provisions of Utah's rules at Utah
Admin. R. 645-203-200 and 645-203—
210, confidentiality of coal exploration
information. OSM notified Utah of the
concerns by letter dated November 15,
1994 (administrative record No. UT-
991). Utah responded in a letter dated
January 5, 1994, by submitting a revised
amendment and additional explanatory
information (administrative record No.
UT-1003).

Utah proposes revisions to Utah

The

~ Admin. R. 645-203-200, by deleting the

phrase “or that the information is.
confidential under the standards of the
Federal Act.”” In addition, Utah provides
additional explanatory information
pertaining to Utah Admin. R. 645-203-
210, by stating that there is some. .
question as to the repetitious aspects of
Utah Admin. R. 645-203-210. Utah -
states that Utah Admin. R. 654-203-210
requires the Division of Oil, Gas and -
Mining (Division) to “keep" information
confidential while Utah Admin. R. 645—
203-200 directs the Division to “not
make” information available.

1. Public Comment Procedures

OSM is reopening the comment
period on the proposed Utah program
amendment to provide the public an
opportunity to reconsider the adequacy
of the proposed amendment in light of
the additional materials submitted. In
accordance with the provisions of 30
CFR 732.17(h), OSM is seeking _
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Utah program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations. -
Comments received after the time

- . indicated under DATES orat locations
. other than the Albuquerque Field Office

will not necessarily be considered in the '
final rulemaking or included i m the

’ 'admlmstratxve record.
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IV. Procedural Determinations

7. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
{OMB) under Executive Order 12866
(Regulatory Planning and Review).

‘2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform} and has
determined that this rule meets the
applicable standards of subsections {a)
and (b} of that section. However. these
standards are not applicable to the
sctual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
(SM. Under sections 503 and 503 of
SMCRA (30 U.S5.C. 1253 and 1255) and
the Federal regulationsat 30 CFR
730.11, 732.15, and 732.17(h}{10},
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702{d)} of SMCRA (36 U.S.C. 1292({d})
provides that agency decisions on
proposed State regulatory program
provisiens do not constitute major .
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collectien requirements that
require approval by OMB under the
Paperwork Reduction Act (44 11.5.C.
3507 et seq.).

5. Regulatory Fiexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a -
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that

- Mr. Ralph Eppard

existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule’
would bave a significant economic
impact, the Departmen’t relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part §44

Intergovernmental relstions, Surface
mining, Underground mining.

Nated: January 13, 1945.
Charles E. Sandbery,

Acting Assistant Director, Wesisrn Support
Center.
IFR Doc. 95-1798 Filed 1-24-715: 5:45 am|

EiLLING CODE 4310-05F4

DEPARTRENT OF DEFENSE
Corps of Enginéer
33 CFR Part 334

Danger Zone and Restricted Area
Regulations

AGENCY: Army Cofps of Engineers, DoD.
ACTION: Proposed fule.

- NOAA, 1315 East-W

SUMMARY: The U. '. Army Corps of
Engineers is proppsing to amend the
regulations in 33 {CFR part 334 to add

a clause that alertg mariners that
potential navigatijon and charting errors
may occur in the poundaries of some

. danger zones andjrestricted areas as a

resuit of the upddting and replacement
of the North Amegican Datum of 1927
with the North Aerican Datum of
1983. The promujgation of these
regulations will fotify mariners that
geographic coordinates establishing
danger zone and festricted area
boundaries, pronjulgated in 33 CFR part
334 are nol to be used for plotting on
maps and charts fwhere NAD 83 is
referenced unlesg the geegraphic
coordinates in the regulations are
oxpressly labeled “NAD 83",
Geographic coordinates without the
NAD 83 referenct¢ may be plotted on
charts or maps which are referenced to
NAD 83 only aftdr applying the correct
formula that is pgblished on the map or
chart being used.
DATES: Commentp must be submitted in
writing on or befére February 23, 1995.
ADDRESSES: HQUSACE, CECW-O0R,
Washington, D.C120314-1000.

FOR FURTHER INFORMATION CONTACT:

at (202) 272-1783.
SUPPLEMENTARY INFORMATION: A datum:
is a reference point, line or surface used
as a reference in shrveying and

- mapping. Througlj the use of satellites

"has determined th

and other modern st
it is now possible to

eying techniques,

establish globat

reference systems. The North American _

Datum of 1983 {NA
adjustment of the U.
horizontal control,

¢

83), a new
. network of
s been adopted as

a standard referenceldatum by the

tinited States and C
1988, the National

nada. In March
cean Service,

National Oceanic an{l Atmospheric

Administrgtion, co

enced publishing

charts in NAD 83. The parameters of the

Ellipsoid of referenc
are very close to thos

World Geodetic Sys

84}. The ellipsoid us

Ceodetic Reference

80}, is earth-centered
opposed to the nong

previously employe
the center of the elli

used with NAD 84
o used for the

tem of 1984 (WGS
bd for NAD 83,
System 1980 (GRS
or geocentric as
rocentric ellipsoids
¢. This means that
bsoid coincides

with the center of thp mass of the earth.
Any inquiries and rqquests for further
information regardigg NAD &3 and

National Ocean Sery

should be addresseq
Survey (NCG2), Nat]

Station 6147, Silvery
20810-3282.

Pursuant to its ay
7 of the Rivers and

(40 Stat. 266; 33 U.$

ice nautical charts
to: Director, Coast
onal Ocean Service,
est Highway,
Spring, Maryland

thorities in Section
Harbors Act of 1817
5.C. 1) and Chapter

XIX of the Army Agpropriations Act of
1919 (40 Stat. 892; p3 U.S.C. 3}, the -
Corps of Engineers|is proposing to

amend the regulati

ns in 33 CFR part

334 by inserting th¢ following clause

that alerts mariners
navigation and ch
consequence of the
“Geographic ceaf
terms of latitude o

to the potential for
ting errors in

NAD 83.

dinates expressed in
longitude, or both,

aré 1ot intended Top plotting on maps or
charts whose refergnce horizontal

datum is the Northj
1983 {(NAD 83), un
coordinates are exj

American Datum of
ess such geographic
ressly labeled NAD

83. Geographic coqrdinates without the
NAD 83 reference nay be plotted on
maps or charts refdrenced to NAD 83
only after application of the appropriate

corrections that ard

published on the

particular map or dhart being used”.

Notes

1. The U.S. Armm

Corps of Engineers
this proposed rule

is not a major rule pvithin the meaning
of Executive Order}12866 and is in

accordance with ti
provided military
2. This propose
reviewed under the
Flexibility Act (Pul
requires preparatio
flexibility analysis
that will bave a sig
impact on a subst

exemption
mctions.
rule has been
Regulatory =
. L. 96-354) which
of a regulatory
or any regulation
ificant economic .
tial number of small




January 12, 1995

Mr. Max H. Dodson, Director
Water Management Division

U. S. EPA , Region 8, Suite 500
One Denver Place, 999 18th Street
Denver, CO 80202

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules (UT-1003, SPAT No. UT-029-FOR)

Dear Mr. Dodson:

On January 5, 1995, the State of Utah submitted the enclosed amendment
(UT-1003) to its permanent regulatory program for surface coal mining and
reclamation operations as approved under Section 503 of the Surface Mining
Control and Reclamation Act of 1977 (30 U.S.C. 1253). The proposed
amendment was submitted to address required amendment 944.16(a) that the.
Office of Surface Mining Reclamation and Enforcement (OSM) placed on the
Utah program on July 11, 1994, (59 FR 35255).

OSM did not identify any sections of the amendment that pertain to air and
water quality standards or discharge limitations established under the
Clean Air Act or Clean Water Act. Consequently, although your written
concurrence is not necessary for these proposed. revisions to be approved,
your comments are welcome.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by the interlining of text
proposed for deletion and by the underlining of text that is proposed for
insertion.

Your comments are requested by January 30, 1995. However, because a
proposed rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment,. additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1003 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure
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January 12, 1995

Stuart Sanderson, Senior Counsel
American Mining Congress

1920 N. Street, NW

Washington, DC 20036

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules (UT-1003, SPAT No. UT-029-FOR)

Dear Mr. Sanderson:

On January 5, 1995, the State of Utah submitted the enclosed amendment to
its permanent regulatory program for surface coal mining and reclamation
operations as approved under Section 503 of the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1253). The proposed amendment was
submitted to address required amendment 944.16(a) that the Office of
Surface Mining Reclamation and Enforcment placed on the Utah program on
July 11, 1994, (59 FR 35255).

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by interlining text proposed
for deletion and by underlining text proposed for insertion.

Your comments are requested by January 30, 1995. However, because a
proposed rule is being prepared for publication in the Federal Register to
officially open the comment period for this amendment, additional time may
be available for review, depending on the date of publication and the date
established for the close of the comment period.

To facilitate the processing of your comments, please refer to
Administrative Record No. UT-1003 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuguerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any qguestions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure



Mr. Charles L. Baldi, Chief

Engineering Div., Directorate OF Civil Works

U. S. Army Corp of Engineers

20 Massachusetlts Avenue, NW

Washington, DC 20314

Mr. Baldi:

Assistant Secretary for
Environment, Safety, and Health

Department of Energy

Forrestal Building

1000 Independence Avenue, SW

Washington, DC 20585

Sir

Mr. Dale Bosworth, Regional Forester
U.S. Forest Service

Federal Building

324-25th Street

Ogden, Utah 84401

Mr. Bosworth

Mr. Phillip Nelson, State Conservationist
Soil Conservation Service

P.O. Box 11350

Salt Lake City, Utah 84147

Mr. Nelson

District Manager

U.S. Department of Labor

Mine Safety and Health Administration
P.O. Box 25367

Denver, Colorado 80225-0367

Sir

Ms. Carolyn Johnson
286 S. Gilpin Street
Denver, Colorado 80209
Ms. Johnson

Mr. Alexander Jordan, President
Utah Mining Association

825 Kearns Building

Salt Lake City, Utah 84101

Mr. Jordan

Mr. Ken Rait, Director

Southern Utah Wilderness Alliance
1471 South 1100 East

Salt Lake City, Utah 84105

Mr. Rait

Ms. Christine Osborne
Sierra Club

1536 East 3080 South

Salt Lake City, Utah 84106
Ms. Osborne



Wilderness Society w
7475 Dakin St., #410

Denver, Colorado 80221-6918
Sirs

Mr. Brent Blackwelder

Friends of the Earth
Environmental Protection Agency
1025 Vermont Ave, NW, Ste.300
Washington, DC 20005

Mr. Blackwelder

Harold P. Quinn, Jr., Sr. VP
National Coal Association
Coal Bldg. - 1130-17th St, NW
Washington, DC 20036

Mr. Quinn

Stuart Sanderson, Senior Counsel
American Mining Congress

1920 N. Street, NW

Washington, DC 20036

Mr. Sanderson



January 12, 1995
Memorandum

To: Galen C. Knutsen, Chief
Intermountain Field Operations Center

From: Thomas E. Ehmett, Acting Director
Albuguerque Field Office

Subject: Solicitation of Comments on a Formal Amendment to Utah’s Coal
Mining Rules (UT-1003, SPAT No. UT-029-FOR)

On January 5, 1995, the State of Utah submitted the attached amendment
(UT-1003) to its permanent regulatory program for surface coal mining
and reclamation operations as approved under Section 503 of the Surface
Mining Control and Reclamation Act of 1977 (30 U.S.C. 1253). The
proposed amendment was submitted to address required amendment

944 .16 (a) that the Office of Surface Mining Reclamation and Enforcement
placed on the Utah program on July 11, 1994, (59 FR 35255).

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program
are already approved and are not subject to challenge through this
amendment action. The subject changes are identified by the
interlining of all text deletions and by the underlining of all text
additions.

Your comments are requested by January 30, 1995. However, because a
proposed rule is being prepared for publication in the Federal Register
to officially open the comment period for this amendment, additional
time may be available for review, depending on the date of publication
and the date established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1003 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marguette, NW, Suite 1200
Albuquerque, NM 87102

Please contact Vernon E. Maldonado at 505-766-1486 with any questions.

Attachment



Galen C. Knutsen, Chief
Intermountain Field Operations Center

Sandra Humphrey, Acting Director
Policy and Regulations Section
Mining and Minerals Branch
National Park Service

Robert Williams, Field Supervisor
U.S. Fish and Wildlife Service

G. William Lamb, Acting Director
Bureau of Land Management



January 12, 1995

Mr. Max J. Evan, Director
State Historical Society
300 Rio Grande

Salt Lake City, Utah 84101

Re: Solicitation of Comments on a Formal Amendment to Utah’s Coal Mining
Rules (UT-1003, SPAT No. UT-029-FOR)

Dear Mr. Evan:

On January 5, 1995, the State of Utah submitted an amendment to its
permanent regulatory program for surface coal mining and reclamation
operations as approved under Section 503 of the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1253). The proposed amendment was
submitted to address required amendment 944.16(a) that the Office of
Surface Mining Reclamation and Enforcement (OSM) placed on. the Utah program
on July 11, 1994, (59 FR 35255). -

OSM did not identify any aspects of the amendment that pertain to cultural
or historic resources. Unless comments are received to the contrary, OSM
will proceed as if a determination of no effect is in place with respect to
the consultation requirements of 36 CFR Part 800.

Please restrict your comments to those rules being changed or directly
impacted by the changes, because all other aspects of the Utah program are
already approved and are not subject to challenge through this amendment
action. The subject changes are identified by interlining of all text
deletions and by underlining all text additions.

. Your comments are requested by January 30, 1995. However, because a
proposed rule is being prepared for publication in the Federal Register to
officially reopen the comment period for this amendment, additional time
may be available for review, depending on the date of publication and the
date established for the close of the comment period.

To facilitate our processing of your comments, please refer to
Administrative Record No. UT-1003 in your response.

Comments should be submitted to:
Office of Surface Mining Reclamation and Enforcement
505 Marquette, NW, Suite 1200
Albuquerque, NM 87102
Please contact Vernon E. Maldonado at 505-766-1486 with any gquestions.

Sincerely,

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure



January 12, 1995

Memorandum

To: Peter Rutledge, Chief
Program Support Division

From: Thomas E. Ehemtt, Acting Director
Albuquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1003, SPAT No.
UT-029-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. A proposed rule was
prepared and transmitted to your staff for processing and publication in
the Federal Register, to announce receipt of the amendment and reopen the
comment period for 15 days.

Similar memoranda transmitted the amendment to the Assistant Director,
Reclamation and Regulatory Policy and to the Field Solicitor, which
instructed them to send their comments to you by January 30, 1995.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
gquestions.

Attachment



January 12, 1995

Memorandum

To: Gina Guy
Office of the Regional Solicitor
Rocky Mountain Region

From: Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1003, SPAT No.
UT-029-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. The Albuquerque
Field Office has prepared a Federal Register notice to announce receipt of
the amendment and reopen the comment period for 15 days.

Please submit your comments by January 30, 1995, to Mr. Peter Rutledge,
with a copy to me. The Western Support Center will be preparing an issue
letter or final rule Federal Register notice for this amendment.

Similar memoranda transmitted copies of the amendment to Mr. Rutledge and
to the Assistant Director, Reclamation and Regulatory Policy.

Please call Vernon Maldonado or me at 505-766-1486 if you have any
questions.

Attachment



INITIALS

January 12, 1995

Memorandum

To: Brent Wahlquist, Assistant Director
Reclamation and Regulatory Policy, Headquarters

Through: Allen D. Klein, Assistant Director
Field Operations

From: Thomas E. Ehmett, Acting Director
Albugquerque Field Office

Subject: Formal Amendment to Utah’s Coal Mining Rules (UT-1003, SPAT No.
UT-029-FOR)

Attached for your evaluation and processing is a copy of a formal amendment
submitted by the Utah Division of 0il, Gas and Mining. The Albuguerque
Field Office prepared a Federal Register notice to announce receipt of the
amendment and reopen the comment period for 15 days.

¢

Please submit your comments by January 30, 1995, to Mr. Peter Rutledge,
with a copy to me. The Western Support Center will be preparing an issue
letter or final rule Federal Register notice for this amendment.

Similar memoranda transmitted copies of the amendment to the Field
Solicitor and to Mr. Rutledge.

Please call Vernon Maldonado or me at 505-766-1486 if you have any

gquestions.

Attachment
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Thomas E. Ehmett, Acting Director

Office of Surface Mining Reclamation and Enforcement
Albuquerque Field Office

505 Marquette Avenue, N.W., Suite 1200

Albuquerque, NM 87102

RE: Formal Amendments
Utah’s Coal Mining and
Reclamation Regulatory Program
(UT-941 and UT-950) General Comments

Dear Mr. Ehmett:

This 1is in response to your letters, dated July 12, and July 25,
1994, respectively, requesting general comments on the referenced
proposed formal amendments to Utah’s mining and reclamation
regulatory program. The amendments have been reviewed by MSHA
personnel, and it appears there are no conflicts with the
requirements of 30 CFR.

MSHA appreciates the opportunity to comment on matters of such
importance. If you have any questions, concerning this matter,
please contact this office at (303) 231-5462.

Sincerely,

<:iin A. Kuza L?S

District Manager
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- 30 CFR Pan 730, 731, and 732 have
been met.

3. National Environmenta] Po]icy Act

No environmentalximpact statement is
required for this ruld since section
702(d) of SMCRA (3p U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not cpnstitute major
Federal actions within the meaning of
‘section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(c)(C))}

4. Papenwvork Redpction Act

This rule does pot contain
information collection requirements that
require approvaljby OMB under the
Paperwork Redu%tion Act (44 U.S.C.
3507 et seq).

5. Regulatory Flexibility Act

- The Departindnt of the Interior has
determined that/this rule will not have
a significant ecgnomic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.}). The State submittal
which is the supject of this rule is based
upon counterpdrt Federal regulations for
which an econ¢mic analysis was
prepared and certification made that
such regulations would not have a
significant ecopomic effect.upon a
substantial number of small entities.
Accordingly, thiis rule will ensure that
existing requiréments previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a sjgnificant economic
impact, the Department relied upon the
data and assumiptions for the
counterpart Federal regulations.

List of Subjects|in 30 CFR Part 936

Intergovernmental relations, Surface
mining, Underground mining.

Dated: December 29, 1994.

Charles E. Sandberg, _
Acting Assistant Director, Western Support

set out in the
preamble, Title 30, Chapter V1],
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 936—OKLAHOMA

1. The authority citation for Part 936
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

amendments.

* * * * *

§ 936 15 Approval of regulatory program

(n) Revisions tg the following
provisions of the Bond Release
Guidelines, which include revegetation
success standardsi and statistically valid
sampling techniques, and guidelines for
phase [, II, and II] bond release, as
submitted to OSM on February 17, 1994,
and as revised afjd supplemented with

. explanatory information on July 21 and

September 2, 1994, are approved
effective January 10, 1995:

Subsection LE.3.b, concerning
requirements for ground cover on land
reclaimed for cgmmercial or industrial
use;

Subsection 1.F.3.d, concerning
requirements for ground cover on
previously mingd areas;-

Subsection LF.5.b, concerning the
requirements fgr water discharged from
permanent imgoundments, ponds,
diversions, and treatment facilities;

Subsections [1.B.2.d, l1l.B.2.d, and
V.B.2.c, concemning the method for
calculating a tdchnical productivity
standard on pastureland, grazingland,
and prime farmland; -

Subsections JV.A.1.a and b, and
sections VII.A gnd B, concerning
revegetation $yccess standards for
diversity, seas¢nality, permanence, and
regeneration;

Subsections {V.B.2.d and V.B.2.e,
concerning the use of test plots as a
statistically valid sampling technique
for demonstratjng success of
productivity on prime farmlands;

Subsections V.B.2.f and VI.B.2.e,
concerning thelmethod for calculating a
technical prodyctivity standard for grain
or hay crops orf prime and nonprime
farmland;

Subsectlon VI.B.2.e, concerning the
method for megsuring row crop
production on nonprime farmland;

Appendix A,{concerning the
definitions of “Initial establishment of
permanent vegdtative cover" and

“productivity;”

AppendixF, oncemmg the method
of sampling for productivity;

AppendlcesJ nd V, concerning
editorial revisions; and

Appendix R, doncerning the repair of
rills and gullies #s a normal husbandry
practice;

Appendix O, doncerning the methods
for calculating telichnical productivity
standards on langls reclaimed for use as
pastureland and grazingland.

3. Section 936.16 is revised to read as
follows:

§936.16 Requir
amendments

lﬁegulatory program

2. Section 936.1
adding paragraph {]

t to 30 CFR 732.17(f)(1),
b is required to submit to OSM

by the specified date the following
written, proposed program amendment,
or a description of ah amendment to be
proposed that meetslthe requirements of
SMCRA and 30 CFRChapter VIl and a
timetable for enactment that is
consistent with Oklahoma's established

. administrative or Iegxglatwe procedures.

(a) Reserved.

(b) Reserved. :

{c) By March 13, 1995, Oklahoma
shall revise sections/IL.B'and lII.B in the
Bond Release Guidelines to identify the
method it will use in developing a
phase III revegetation success standard
for diversity on lands reclaimed for use
as pasturland and grazingland.

(d) Reserved.

(e) Reserved.

(f) Reserved. .

(g} By March 13,{1995, Oklahoma
must submit, before Oklahoma allows
the use of test plots as proposed at
subsectionsé’.B.2.d and V.B.2.e in the
Bond Release Guidelines, evidence of
consultation with the U.S. Soil
Conservation Service regarding the use
of test plots as a statistically valid
sampling technique¢ for demonstrating
success of productiyity on prime
farmlands.

(FR Doc. 95-568 Filed| 1£9-95; 8:45 am]
BILLING CODE 4310-0

30 CFR Part 944

Utah Regulatory Program

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: OSM is announcing receipt of
additional explanatory information
pertaining to a previously proposed
amendment to the Utah regulatory
program {hereinafter, the *‘Utah
program”) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The additional explanatory
information for Utah's proposed rule
pertains to liability self-insurance
requirements for coal mining
operations. The amendment is intended
to allow coal mining operators who
qualify as government entities under the
Utah Interlocal Cooperation Act and the
Utah Governmental Immunity Act to
provide a certain amount of their
liability insurance through self-
insurance.

DATES: Written comments must be
received by 4:00 p.m., m.s.t., January 25,
1995. ,

ADDRESSES: Written comments should
be mailed or hand delivered to Thomas
E. Ehmett at the address listed below.

SPAT LTH-o30
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Copies of the Utah program, the -
proposed amendment, and all written
comments received in response to this
document will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.
Each requester may receive one free
copy of the proposed amendment by
contacting OSM’s Albuquerque Field
Office.

Thomas E. Ehinett, Acting Director,
Albuquerque Field Office, Oifice of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue,
NW., Suite 1200, Albuquerque, New
Mexico 87102

Utah Coal Regulatory Program, Division
of Oil, Gas and Mining, 355 Waest
North Temple, 3 Triad Center, Suite
350, Salt Lake City, Utah 84180-1203,
Telephone: (801) 536-5340.

FOR FUATHER INFORMATION CONTACT:

Thomas E. Ehmett, Telephone: {505)

766-1486.

SUPPLEMENTARY INFORMATION:
I. Background on the Utah Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program. General background
information, on the Utah program,
including the Secretary’s findings, the
disposition of comments, and the .
conditions of approval of the Utah
program can be found in the January 21,
1981, Federal Register (46 FR 5899).
Subsequent actions coneerning Utah’s
program and program amendments can
be found at 30 CFR 944.15, 944.16, and
944.30.

1I. Proposed Amendment

By letter dated October 4, 1994, Utah
submitted a proposed amendment to its
program pursuant to SMCRA
(administrative record No. UT-979).
Utah submitted the proposed
amendment at its own initiative with
the intention of allowing companies in
the coal industry, if they so desire, to
provide a certain amount of their
liability insurance through self-
insurance. The provision of the Utah
Coal Mining Rules that Utah proposes to
revise is Utah Administrative Rule
(Utah Admin. R.) 645-301-890.400,
Terms and Conditions for Liability
Insurance.

OSM announced receipt of the
proposed amendment in the October 21,
1994, Federal Register (59 FR 53123},
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record

No. UT-982). Because no one requested

a public hearing or meeting, none was

held. The public comment period ended
on November 21, 1994.

During its review of the amendment,
OSM identified concerns relating to the
provision of Utah’s Coal Mining Rules at
Utah Admin. R. 645-301-890.400. OSM
notified Utah of the concerns by letter
dated November 30, 1994
(administrative record No. UT-892).
Utah responded in a letter dated
December 16, 1994, by submitting
additional explanatory information
{administrative record No. UT-9699).

In response to the issue letter, Utah
proposes additional explanatory
information with the intention of
clarifying that, Utah’s proposed revision
to Utah Admin. R. 645-301-890.400
will allow companies in the coal
industry to provide a certain amount of
their liability insurance through self-
insurance only if they qualify as

-government entities under {1} a Utah

statutory provision allowing for the
creation by two or more public agencies
of a separate legal or administrative
entity at Utah Code Annotated (U.C.A.)
§ 11-13-5.5(2)(a) of the-Utah Interlocal
Cooperation Act and (2) a Utah self-
insurance statutory provision at U.C.A.
§ 63-30-28 of the Utah Governmental
Immunity Act.

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed Utah program
amendment to provide the public an
opportunity to reconsider the adequacy
of the proposed amendment in light of
the additional materials submitted. In
accordance with the provisions of 30
CFR 732.17(h}, OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 36 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Utah program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

IV. Procedural Determinations
1. Executive Order 12866

“This rule is exempted from review by
the Office of Management and Budget -
(OMB) under Executive Order 12866
{Regulatory Planning and Review).

2. Executive Order 13778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
{Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under-sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h})(10),
decisions on proposed State regulatory
programs and program amendments
subrnitted by the States must be based
sciely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702{d) of SMCRA (30 U.S.C. 1292(d)}
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National

. Environmental Policy Act (42 U.S.C.

4332(2)(C)).
4. Paperwork Reduction Act

This rule does not contain _
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
woild have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.



2522

: : bt
Federal Register / Vol. 60,\‘!’(’). 6 / Tuesday, January 10, 1995 / Ruldssénd Regulations

V. List of Subjects in 30 CFR Part 944
Intergovernmental relations, Surface
mining, Underground mining.
Dated: January 3, 1985.
Charles E. Sandberg,

Acting Assistant Director, Western Support
Center.

[FR Doc. 95-569 Filed 1-9-95; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3

RIN 2900-AH12

Exclusions from Income (RECA
Payments)

AGENCY: Departmaént of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This doqument amends the
Department of Vetérans Affairs (VA)
adjudication reguldtions concerning
income and net wdrth exclusions. The
purpose of the ruld is to implement
legislation excludipg from consideration
as countable inconje and net worth
amounts paid to clpimants under the
Radiation Exposurg Compensation Act
(RECA). The intenfed effect of this
amendment is to Have VA regulations
conform to the reguirements of that
statute.
EFFECTIVE DATE: This amendment is
effective October 15, 1990, the date
specified in Pub. L. 101-426.

FOR FURTHER INFORMATION CONTACT: Paul
Trowbridge, Consjultant, Regulations
Staff, Compensatipn and Pension
Service, Veterans{Benefits
Administration, §10 Vermont Avenue,
NW, Washington| DC 20420, telephone
(202) 273-7210.
SUPPLEMENTARY INFORMATION: Public
Law 101-426, th¢ Radiation Exposure
Compensation A¢t (RECA), was enacted
by Congress to campensate individuals
who may have suffered adverse health
effects from workiing in uranium mines
or living downwipd of above-ground
nuclear tests. Section 6(h) of that law
provides that RECA payments shall not
be included as indome or resources for

* .

(38} Income received uhder Section 6 of the

Radiation Exposure Qompensation Act (Pub. L. 101-326)

3. In § 3.262, parggraph (w) and its
authority citation afe added to read as

follows:
§3.262 Evaluation df income.

* * * * *

urposes of determining eligibility for

efits described in section

J(2}(C) of Title 31, United States
‘itle 31 U.S.C. 3803(c}(2)(C)(viii)

which gove s payment of VA beneﬁts
VA administers several income- -based

claimant’s countable income determines
the rate of VA benkfits payable. Net
worth may also affext eligibility. Those
affected by RECA are\death
compensation (38 U.SXC. chapter 11},
Parents’ Dependency arid Indemnity
Compensation (38 U.S.C.\chapter 13)
and the Improved Pension program (38
U.S.C. chapter 15). Other VA benefits
which are income-based, notagly the
prior pension programs known'as the
Section 306 and Old Law pensio
programs, are no longer authorize
under those chapters of 38 U.S.C. listed
in Public Law 101-—426.
VA regulations at 38 CFR 3.271 sta
that payments of any kind from any
source shall be counted as income for
purposes of the Improved Pension
program unless specifically exclud
under 38 CFR 3.272. 38 CFR 3.261fa)
indicates whether various categorjies of
income are included or excluded/ when
determining eligibility for Parents
Dependency and Indemnity
Compensation or pension programs
which were in effect prior to January 1.
1979. It also indicates whether various
categories of income are ingiuded or
excluded when determining whether a
parent qualifies as a dependent parent
for purposes of 38 U.S.C. ¢hapter 11. 38
CFR 3.274 states that Improved Pension
shall be denied or discontinued when
the corpus of a claimant/s estate is such
that it is reasonable tha} some of the
estate be used for the claimant’s
maintenance. )
We are amending 38 CFR 3.261,
3.262, and 3.272 to show that RECA
payments are excludable from countable
income for Parents’ Dependencv and
Indemnity Compens/atlon the Improved
Pension program, and in determining
whether a parent is'dependent for
purposes of 38 U.§.C. chapter 11. We
are amending 38 GFR 3.275 to show that

/

- -

[
|
! Excluded
i
|
i

(w) Radiation Exposure
Compensation A¢t. For the purposes of
parents’ dependehcy and indemnity
compensation, thére shall be excluded
from income computation payments

Excluded

RECA payments are not to be in ixded

of this rule is to amend t}e regulations

to be consistent with thé provisions of
section 6 of Public Latv 101—426.

This final rule is shade effective
without notice and comment since it
makes changes rderely to reflect
statutory requiyements.

The Secretary certifies that this final
rule will not have a significant
economic finpact on a substantial
number ¢f small entities as they are
defined/in the Regulatory Flexibility Act
(RFA)/5 U.S.C. 601-612. This rule will
diregtly affect VA beneficiaries but will
noy/affect small businesses. Therefore,

}1rsuant to 5 U.S.C. 605(b), this final
regulation is exempt from the initial and

/fmal regulatory flexibility analyses

requirements of sections 603 and 604.

The catalog of Federal Domestic Assistance
program numbers are 64.104, 64.105. 64.109,
and 64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Health care,
Individuals with disabilities, Pensions.
Vetgrans.

Approved: December 22, 1994.
Jesse Brown,

1. The authonty citation for part 3,
subpart A contijues to read as follows:

Authority: 38 U..C. 501(a). unless
otherwise noted.

2.1n §3.261, a néw paragraph (a){38)}
is added to read as fallows:

§3.261 Character of intome; exclusions
and estates.

(a) Income
. R

1
Included Included) 3.262{w)

-

under Section 6 of the Radiation
Exposure Compensation Act of 1940.
(Authority: 42 U.S.C. 2210 note
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Thomas E. Ehmett, Acting Director

Office of Surface Mining Reclamation and Enforcement
Albuquerque Field Office

505 Marquette Avenue, N.W., Suite 1200

Albuquerque, NM 87102

RE: Formal Amendment
Utah’s Coal Mining and Reclamation
Regulatory Program
(UT-971) General Comments

Dear Mr. Ehmett:

This 1is in response to your letter, dated September 19, 1994,
requesting general comments for the referenced proposed formal
amendment to Utah’s mining and reclamation regulatory program. The
amendment has been reviewed by MSHA personnel, and it appears that
there are no conflicts with the requirements of 30 CFR.

MSHA appreciates the opportunity to comment on matters of such
importance. If you have any questions, concerning this matter,
please contact this office at (303) 231-5462.

Sincerely,

District Manager
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December 14, 1994

Mr. James W. Carter, Director
Division of Oil, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203

Dear Mr. Carter:

On October 24, 1992, the President signed the Energy Policy Act of 1992 (EPACT) into law.
Among other things, this law added a new section 720 to the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). This section, a copy of which is enclosed, provides that
all underground coal mining operations conducted after that date must:

. Promptly repair material damage to noncommercial buildings and occupied residential
dwellings and related structures if the damage occurs as a result of subsidence caused
by the underground mining activities. Alternatively, the operator or permittee may
compensate the owner of the damaged structure for the diminution in value resulting
from the subsidence damage.

. Promptly replace any drinking, domestic, or residential water supply adversely
impacted by underground mining operations. This requirement applies only if the
supply consists of a well or spring in existence prior to the date of application for the
operation’s mining permit.

In the near future, the Office of Surface Mining Reclamation and Enforcement (OSM) expects
to publish final regulations implementing these new provisions. Following publication, OSM
will notify States of the changes needed to ensure that State regulatory programs remain no
less effective than the new regulations.

Because EPACT’s structural repair and water supply replacement requirements took effect
immediately upon enactment, the final rule will address the enforcement of these requirements
between October 24, 1992, and the date the State program is amended to include provisions
consistent with EPACT. Two documents previously published in the Federal Register (an
April 13, 1993, notice of intent and a September 24, 1993, proposed rule) provided prior
public notice of OSM’s intent to ensure enforcement of the statutory requirements after
October 24, 1992,




Mr. James W. Carter

However, OSM recognizes that many States have relied upon existing program provisions or
subsequent amendments to implement the two statutory requirements discussed above as of
their October 24, 1992, effective date. If this situation exists in your State, please provide the
following information:

A copy of or citations to the applicable State program provisions.

An explanation of the enforcement procedures.

Number of underground coal mines in operation after October 24, 1992.

Number of complaints received alleging subsidence-related structural damage or water
supply loss or contamination as a result of underground mining operations conducted
after October 24, 1992.

A summary of the disposition of those complaints.

On the other hand, if your program either lacks a counterpart to section 720(a) of SMCRA or
contains a counterpart with an effective date later than October 24, 1992, please submit the
following information:

The extent to which the State program does not contain or authorize enforcement of
the structural damage repair and water supply replacement requirements of section
720(a) of SMCRA. For example, does the State program exclude certain classes of
structures or water supplies, provide exemptions or limitations, or apply only to
permits issued after a certain date?

In the absence of enforcement authority, a statement as to whether the State has the
authority to investigate complaints of structural damage or water loss caused by
underground mining operations conducted after October 24, 1992.

An explanation of the specific statutory, regulatory, or policy changes that you believe
may be needed to fully implement section 720(a) of SMCRA.

An estimate of the time required to accomplish these changes.

Number of underground coal mines in operation after October 24, 1992.

A list of complaints received alleging subsidence-related structural damage or water
supply loss or contamination as a result of underground mining operations conducted

after October 24, 1992.

The current status of those complaints.
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Mr. James W. Carter
To assist OSM in determining how to implement EPACT, I request that this information be
submitted to me within 30 days. After receiving your response, I will consult with you

further before making a final determination concerning enforcement of section 720(a) of
SMCRA in your State following promulgation of the final Federal regulations.

I look forward to working with you to fully implement EPACT’s requirements in a mutually
acceptable manner. Please let me know if you have any questions or concerns.

Sincerely,

origingl Signed 87
‘-T-HOMAS £ EHMET?

Thomas E. Ehmett, Acting Director
Albuquerque Field Office

Enclosure



SUBSIDENCE
[30 U. S. C. 1309a]

SEC. 720.(a) Underground coal mining operations conducted after the date of
enactment of this section shall comply with each of the following requirements:

(1) Promptly repair, or compensate for, material damage resulting from subsidence
caused to any occupied residential dwelling and structures related thereto, or non-
commercial building due to underground coal mining operations. Repair of damage shall
include rehabilitation, restoration, or replacement of the damaged occupied residential
dwelling and structures related thereto, or non-commercial building. Compensation shall
be provided to the owner of the damaged occupied residential dwelling and structures
related thereto or non-commercial building and shall be in the full amount of the
diminution in value resulting from the subsidence. Compensation may be accomplished
by the purchase, prior to mining, of a noncancellable premium-prepaid insurance policy.

(2) Promptly replace any drinking, domestic, or residential water supply from a
well or spring in existence prior to the application for a surface coal mining and
reclamation permit, which has been affected by contamination, diminution, or interruption
resulting from underground coal mining operations. Nothing in this section shall be
construed to prohibit or interrupt underground coal mining operations.

(b) Regulations. Within one year after the date of enactment of this section, the Secretary
shall, after providing notice and opportunity for public comment, promulgate final
regulations to implement subsection (a). :

Note: Section 720 added October 24, 1992
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December 22, 1994 .

Mr. Thomas E. Ehmett, Acting Director
Albuquerque Field Office
Office of Surface Mining
505 Marquette Avenue N.W., Suite 1200
Albuquerque, NM 87102

Dear Mr. Ehmett,

This is in response to your December 1, 1994 request for
comments on the proposed amendment to Utah's program for
regulating surface coal mining and reclamation operations,
described as, Administrative Record No. ‘UT-990 (SPATS No.
UT-025-FOR) ," regarding amendments to Administrative Rules,
R645-100-200 and R645-301-553, on highwall management.

EPA has no comments on this proposed amendment. We do not
believe theré would be any impacts to water quality standards
promulgated under the authority of the Clean Water Act, as
amended (33 U.S.C. 1251 et seg.).

Thank you for providing us the opportunity to review this
material.

ely,

[ T Wt

ining Waste National Expert

)

’ Printed on Recycled Paper
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December 16:

Thomas E. Ehmett, Acting Director
Office of Surface Mining
Reclamation and Enforcement

505 Marquette N.W., Suite 1200
Albuquerque, New Mexico 87102

Re: UT-030-FOR, Self Liability Insurance

Dear Mr. Ehmett:

Thank you for your November 30, 1994 response to the proposed Utah
program amendment which would allow certain coal mining companies to self-
insure, providing they qualify under the provision of the Governmental Immunity
Act, UCA § 63-30-28. The program amendment cites the Governmental Immunity
Act because it is the only state statute which allows self-insurance, and its
provisions allow that option for governmental entities only.

Perhaps it is necessary to point out to you that there are coal mining
companies in the state of Utah which qualify as governmental entities under part of
the Interlocal Cooperation Act, UCA § 11-13-5.5(2)(a) (1992). A copy of this act
is enclosed for your information, as is a copy of the entire (Utah) Governmental
Immunity Act, UCA 63-30-1, et seq.

Please proceed with the processing of this program amendment considering
this new information and feel free to contact me if you need additional clarification
of the state’s position in this regard.

Very truly yo

James W. Carter
irector

- I
mg{ ifw f::,éag E’; ﬁ;@;&ﬁmj
jbe

cc/enc: C. Sandberg, OSM, Denver
P:UT-030-F.LTR
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CHAPTER 13 i
INTERLOCAL CO-OPERATION ACT OFFICE Or SURFACE RANING
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Section
11-13-1. Short title.
11-13-2. Purpose of act.
11-~-13-3. Definitions.

11-13-4. Joint exercise of powers, privileges or authority by public
agencies authorized.
11-13-5. Agreements for joint or cooperative action - Resolutions by

governing bodies required.

11-13-5.5. Contract by public agencies to create new entities to provide
services - Powers and duties of new entities - Generation of electricity.

11-13-5.6. Contract by public agencies to create new entities to own sewage
and wastewater facilities - Powers and duties of new entities - Validation of
previously created entities.

11-13-6. Agreements for joint or co-operative action - Required provisions.

11-13-7. Agreement not establishing separate legal entity ~ Additional
provisions required.

11-13-8. Agreement does not relieve public agency of legal obligation or
responsibility.

11-13-9. Approval of agreements by authorized attorney.

11-13-10. Filing of agreements.

11-13-11. Agreements between public agencies of state and agencies of other
states or United States - Status - Rights of state in actions involving
agreements.

11~-13-12. Agreements for services or facilities under control of state
officer or agency - Approval by authorized attorney.

11-13-13. Appropriation of funds and aid to administrative joint boards
authorized.

11~-13-14. cContracts between public agencies or with legal or administrative
entities to perform governmental services, activities or undertakings -
Facilities and improvements. :

11-13-15. Agreements for joint ownership, operation or acquisition of
facilities or improvements authorized.

11-13-16. Conveyance or acquisition of property by public agency authorized.

11-13-16.5. Sharing tax or other revenues.

11-13-17. Contracts - Term — Resolutions of governing bodies to authorize.

11-13-18. Control and operation of joint facility or improvement provided by
contract.

11~13-19. Bond issues by public agencies or by legal and administrative
entities authorized.

11-13-20. Publication of resolutions or contracts - Contesting legality of
resolution or contract.

11-13-21. Repealed.

11~-13-22. oQualifications of officers or employees performing services under
agreements.

11~-13-23. Compliance with act sufficient to effectuate agreements.
~ 11-13-24. Privileges and immunities of public agencies extended to officers

and employees performing services under agreements.

11~13-25. Payment of fee in lieu of ad valorem property tax by certain
energy suppliers - Method of calculating - Collection - Extent of tax lien.

11-13-26. Liability for sales and use taxes.

11-13-27. Hearing - Certificate of public convenience and necessity -
Effective date.

11-13-28. Responsibility for alleviation of direct impact of project -~
Requirement to contract - Source of payment.

11-13-29. Procedure in case of inability to formulate contract for
alleviation of impact.

11-13-30. Method of amending impact alleviation contract.

11~-13-31. Effect of failure to comply.

11-13-32. Venue for civil action - No trial de novo.
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11-13-33. Termination of impact alleviation contract.

11-13-34. Impact alleviation payments credit against in lieu of ad valorem
property taxes - Federal or state assistance.

11~13-35. Exemption from privilege tax.

11-13-36. Arbitration of disputes.

11~13-37. Open and public meetings.

11-13-~1. Short title.

This act may be cited as the "Interlocal Co-operation Act."
History: L. 1965, ch. 14, § 1.

Meaning of "this act". - The term "this act," as used in the section,
apparently refers to Laws 1965, ch. 14, which enacted §§ 11-13-1 to 11-13-5,
11-13-6 to 11-13-11, 11-13-14 to 11-13-16, and 11-13-17 to 11-13-20.

COLLATERAL REFERENCES

Utah Law Review. ~ Note, Local Government Modernization: A Utah Perspective,
1971 Utah L. Rev. 78.

Journal of Energy Law and Policy. — Comment, The Only Way to Manage a
Desert: Utah’s Liability Immunity for Flood Control, 8 J. Energy L. & Pol‘y 95
(1987).

11-13-2. Purpose of act.

It is the purpose of this act to permit local governmental units to make
the most efficient use of their powers by enabling them to co-operate with
other localities on a basis of mutual advantage and thereby to provide
services and facilities in a manner and pursuant to forms of governmental
organization that will accord best with geographic, economic, population and
other factors influencing the needs and development of local communities and
to provide the benefit of economy of scale, economic development and
utilization of natural resources for the overall promotion of the general
welfare of the state.

History: L. 1965, ch. 14, § 2; 1977, ch. 47, § 1.
Meaning of "this act". - See note under § 11-13-1.

‘Cross-References. - Facilities and improvements necessary to accomplish
purposes, § 11-13-14.

11-13~3. Definitions.

As used in this chapter:

(1) "Board" means the Permanent Community Impact Fund Board created by
Section 9-4-304, and its successors.

(2) "Candidate" means the state of Utah and any county, municipality,
school district, prosecution district, special district, or any other
political subdivision of the state of Utah or its authorized agent or any one
or more of them.

(3) "Direct impacts" means an increase in the need for any public
facilities or services that is attributable to the project, except impacts
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resulting from the construction or operation of any facility owned by others
that is used to furnish fuel, construction, or operation materials for use in
the project.

"~ (4) (a) "Facilities," "services," or "improvements" mean facilities,
services, or improvements of any kind or character provided by a candidate
with respect to any one or more of the following:

(i) flood control;

(ii) storm drainage;

(iii) government administration;

(iv) planning and zoning;

(v) buildings and grounds;

(vi) education;

(vii) health care;

(viii) parks and recreation;

(ix) police and fire protection;

(x) prosecution of violations of state criminal statutes;

{(xi) defense of individuals prosecuted for violations of state
criminal statutes;

(xii) transportation;

(xiii) streets and roads;

(xiv) utilities;

(xv) culinary water;

(xvi) sewage disposal;

(xvii) social services;

(xviii) solid waste disposal; and

(xix) economic development or new venture investment fund.

(b) "Facilities" and "improvements" includes entire facilities and
improvements or interests in facilities or improvements.

(5) "Project" means an electric generating and transmission project
owned by a legal or administrative entity created under this chapter and shall
include any electric generating facilities, transmission facilities, fuel or
fuel transportation facilities, or water facilities owned by that entity and
required for that project.

(6) "Project entity" means a legal or administrative entity created
under this chapter which owns a project and which sells the capacity,
services, or other benefits from it.

(7) “Public agency" means:

(a) any political subdivision of this state including, but not limited
to, cities, towns, counties, school districts, and special districts of
various kinds;

(b) the state of Utah or any department, division, or agency of the
state of Utah;

(c) any agency of the United States; and

(d) any political subdivision or agency of another state including any
interlocal cooperation or joint powers agency formed under the authority of
the law of another state.

(8) "State" means a state of the United States and the District of

Columbia.

History: L. 1965, ch. 14, § 3; 1980, ch. 10, § 1; 1982 (2nd S.S.), ch. 2, §
1; 1985, ch. 143, § 1; 1986, ch. 206, § 1; 1989, ch. 41, § 1; 1989 (2nd S.S.),
ch. 5, § 1; 1992, ch. 241, § 368; 1993, ch. 38, § 6; 1993, ch. 218, § 1.

Amendment Notes. — The 1989 amendment, effective April 24, 1989, added
Subsection (6)(r) and made minor stylistic changes.

The 1989 (2nd S.S.) amendment, effective October 10, 1989, alphabetized the
defined terms and redesignated the subsections accordingly; combined the two
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subsections dealing with "Facilities"™ as present Subsection (4) and deleted
the last item in Subsection (4)(a), “"Winter Games"; and made stylistic changes
throughout.

The 1992 amendment, effective March 13, 1992, substituted "Section 9-4-304"
for "Section 63-52-2" in Subsection (1).

The 1993 amendment by ch. 38, effective May 3, 1993, inserted “prosecution
district” in Subsection (2), added Subsections (4)(a)(x) and (4)(a)(xi), and
redesignated the remaining subsections accordingly.

The 1993 amendment by ch. 218, effective May 3, 1993, rewrote Subsection
(7)(d), which formerly read "any political subdivision of another state."

This section is set out as reconciled by the Office of Legislative Research
and General Counsel.

11-13-4. Joint exercise of powers, privileges or authority by public agencies
authorized.

Any power or powers, privileges or authority exercised or capable of
exercise by a public agency of this state may be exercised and enjoyed jointly
with any other public agency of this state having the power or powers,
privileges or authority, and jointly with any public agency of any other state
or of the United States permit [sic] such joint exercise or enjoyment. Any
agency of the state government when acting jointly with any public agency may
exercise and enjoy all of the powers, privileges and authority conferred by
this act upon a public agency.

History: L. 1965, ch. 14,i§;4.
Meaning of “this act". - See note under § 11-13-1.

11-13-5. Agreements for joint or cooperative action - Resolutions by governing
bodies required.

Any two or more public agencies may enter into agreements with one another
for joint or co-operative action pursuant to this act. Adoption of appropriate
resolutions by the governing bodies of the participating public agencies are
necessary before any such agreement may enter into force.

History: L. 1965, ch. 14, § 2; 1977, ch. 47, § 2.
Meaning of "this act". - See note under § 11-13-1.

11-13-5.5. Contract by public agencies to create new entities to provide
services - Powers and duties of new entities ~ Generation of electricity.

(1) Any two or more public agencies of Utah may agree to create a
separate legal or administrative entity to accomplish the purpose of their
joint or cooperative action, including the undertaking and financing of a
facility or improvement to provide the service contemplated by that agreement.

(2) (a) The separate legal or administrative entity created under the
authority of this section is a political subdivision of Utah with power to:

(i) own, acquire, construct, operate, maintain, and repair or cause to
be constructed, operated, maintained, and repaired any facility or improvement
set forth in the agreement;

(ii) borrow money, incur indebtedness, and issue revenue bonds or
notes for the purposes for which it was created;

(iii) assign, pledge, or otherwise convey as security for the payment
of any bonded indebtedness, the revenues, and receipts from the facility,
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improvement, or service; or

(iv) sell or contract for the sale of the product of the service or
other benefits from the facility or improvement to public agencies within or
without the state on whatever terms that it considers to be in the best
interest of its participants.

{b) The assignment, pledge, or other conveyance specified in Subsection
(2)(a)(iii) may rank prior in right to any other obligation except taxes or
payments in lieu of taxes payable to the state or its political subdivisions.

(3) (a) Any entity formed to construct any electrical generation facility
shall, at least 150 days before adoption of the bond resolution for financing
the project, offer to enter into firm or withdrawable power sales contracts to
suppliers of electric energy within Utah who are existing and furnishing
services in this state at the time that the offer is made.

(b) That offer must be:

(i) accepted within 120 days from the date offered or it will be
considered rejected; and
(ii) for not less than 50% of its energy output.

(c) For any electrical generation facility for which construction begins
‘after April 21, 1987, that offer shall be for not less than 25% of its energy
output.

{(d) The demand by those electric energy suppliers or the amounts
deliverable to any electric energy supplier or a combination of them may not
exceed the amount allowable by the United States Internal Revenue Service in a
way that would result in a change in or a loss of the tax exemption from
federal income tax for the interest paid, or to be paid, under any bonds or
indebtedness created or incurred by any entity formed under this section.

(e) In no event may the energy output available for use within this
state be less than 25% of the total output.

(f) For any electrical generation facility for which construction begins
after April 21, 1987, the amount of energy output available within this state
may not be less than 5% of the total output.

(4) Subsection (3) applies only to the construction and operation of a
facility to generate electricity.

(5) Any entity formed to construct and operate facilities for the
generation of electricity and any entity formed to facilitate the transmission
or supply of electrical power under this section may include within the
agreement creating the entity provisions authorizing any public agency located
within a contiguous state to:

(a) participate as a member of the project entity if it enters into an
agreement in accordance with Section 11-13-11; and

(b) vote on any issues affecting that public agency‘s interests, if the
public agency enters into the agreement required by Subsection (5)(a}).

History: C. 1953, 11-13-5.5, enacted by L. 1977, ch. 47, § 3; 1985, ch. 143,
§ 2; 1987, ch. 188, § 1; 1989, ch. 41, § 2; 1989 (2nd S.S.), ch. 5, § 2; 1991,
ch. 141, § 1; 1992, ch. 30, § 17.

Amendment Notes. -~ The 1989 amendment, effective April 24, 1989, added
Subsection (4).

The 1989 (2nd S.S.) amendment, effective October 10, 1989, deleted former
Subsection (4), listing the powers of an entity formed to bid for, construct,
and operate facilities and manage the Winter Games, and made stylistic changes
throughout the section.

The 1991 amendment, effective April 29, 1991, added the Subsection (2)
designation and redesignated former Subsections (2) and (3) as Subsections (3)
and (4); in Subsection (2), added the Subsection (a) and (a)(iii) ’
designations, added Subsection (b) and redesignated former Subsections (a),
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(b), and (c) as Subsections (a)(i), (a)(ii), and (a)(iv); subdivided
Subsection (3); added Subsection (5); deleted a provision from the end of
Subsection (2)(a)(iii) and added substantially similar language as Subsection
(2)(b); deleted a provision from the end of Subsection (3)(b)(ii) and added
substantially similar language at the end of Subsection (3)(a); and made minor
stylistic and punctuation changes throughout the section.

The 1992 amendment, effective April 27, 1992, substituted “(3)" for "“(2)" in
Subsection (4).

Cross—References. - Special elections on Winter Games, § 20-1-3(2).

NOTES TO DECISIONS

Powers of new entities.

The powers of an entity enumerated in this section are additional to the
statutory powers of the individual members of the entity, and the members can
invest the entity with their power to buy and sell electric power so that it
can conduct the operation of its members’ joint or cooperative action. Utah
Power & Light Co. v. Utah Associated Mun. Power Sys., 784 P.2d 137 (Utah

1989).

11-13-5.6. Contract by public agencies to create new entities to own sewage
and wastewater facilities - Powers and duties of néw entities - Validation of
previously created entities.

(1) It is declared that the policy of the state of Utah is to assure the
health, safety and welfare of its citizens, that adequate sewage and
wastewater treatment plants and facilities are essential to the well-being of
the citizens of the state and that the acquisition of adequate sewage and
wastewater treatment plants and facilities on a regional basis in accordance
with federal law and state and federal water quality standards and effluent
standards in order to provide services to public agencies is a matter of
statewide concern and is in the public interest. It is found and declared that
there is a statewide need to provide for regional sewage and wastewater
treatment plants and facilities, and as a matter of express legislative
determination it is declared that the compelling need of the state for
construction of regional sewage and wastewater treatment plants and facilities
requires the creation of entities under the Interlocal Co-operation Act to
own, construct, operate and finance sewage and wastewater treatment plants and
facilities; and it is the purpose of this law to provide for the
accomplishment thereof in the manner provided in this Section 11-13-5.6.

(2) BAny two or more public agencies of the state of Utah may also agree
to create a separate legal or administrative entity to accomplish and
undertake the purpose of owning, acquiring, constructing, financing,
operating, maintaining, and repairing regional sewage and wastewater treatment
plants and facilities.

(3) A separate legal or administrative entity created in the manner
provided herein is deemed to be a political subdivision and body politic and
corporate of the state of Utah with power to carry out and effectuate its
corporate powers, including, but not limited to, the following:

{(a) To adopt, amend, and repeal rules, bylaws, and regulations,
pelicies, and procedures for the regulation of its affairs and the conduct of
its business, to sue and be sued in its own name, to have an official seal and
power to alter that seal at will, and to make and execute contracts and all
other instruments necessary or convenient for the performance of its duties
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and the exercise of its powers and functions under the Interlocal Co-operation
Act.

{b) To own, acquire, construct, operate, maintain, repair or cause to be
constructed, operated, maintained, and repaired one or more regional sewage
and wastewater treatment plants and facilities, all as shall be set forth in
the agreement providing for its creation.

(c) To borrow money, incur indebtedness and issue revenue bonds, notes
or other obligations payable solely from the revenues and receipts derived
from all or a portion of the regional sewage and wastewater treatment plants
and facilities which it owns, operates and maintains, such bonds, notes, or
other obligations to be issued and sold in compliance with the provisions of
the Utah Municipal Bond Act. ’

(d) To enter into agreements with public agencies and other parties and
entities to provide sewage and wastewater treatment services on such terms and
conditions as it deems to be in the best interests of its participants.

(e) To acquire by purchase or by exercise of the power of eminent
domain, any real or personal property in connection with the acquisition and
construction of any sewage and wastewater treatment plant and all related
facilities and rights-of-way which it owns, operates, and maintains.

(4) The provisions of Sections 11~13-25, 11-13-26, 11-13-27, 11-13-28,
11-13-29, 11-13-30, 11-13-31, 11-13-32, 11-13-33, 11-13-34, 11-13-35, and
11-13~36 shall not apply to a legal or administrative entity created for
regional sewage and wastewater treatment purposes under this Section
11-13-5.6. .

(5) All proceedings previously had in connection with the creation of any
legal or administrative entity pursuant to this chapter, and all proceedings
previously had by any such entity for the authorization and issuance of bonds
of the entity are validated, ratified, and confirmed; and these entities are
declared to be validly-created interlocal co-operation entities under this
chapter. These bonds, whether previously or subsequently issued pursuant to
these proceedings, are validated, ratified, and confirmed and declared to
constitute, if previously issued, or when issued, the valid and legally
binding obligations of the entity in accordance with their terms. Nothing in
this section shall be construed to affect or validate any bonds, or the
organization of any entity, the legality of which is being contested at the
time this act takes effect.

History: C. 1963, 11-13-5.6, enacted by L. 1982, ch. 8, § 1.

Compiler’s Notes. ~ The effective date of L. 1982, ch. 8, referred to in
Subsection (5), was April 1, 1982.

11-13-6. Agreements for joint or co-operative action - Required provisions.

Any such agreement shall specify the following:

(1) its duration;

(2) the precise organization, composition and nature of any separate
legal or administrative entity created thereby, together with the powers
delegated thereto, provided such entity may be legally created. If a separate
entity or administrative body is created to perform the joint functions, a
majority of the governing body of such entity shall be constituted by
appointments made by the governing bodies of the public agencies creating the
entity and such appointees shall serve at the pleasure of the governing bodies
of the creating public agencies;

(3) its purpose or purposes;

(4) the manner of financing the joint or co-operative undertaking and of
establishing and maintaining a budget therefor;
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(5) the permissible method or methods to be employed in accomplishing
the partial or complete termination of the agreement and for disposing of
property upon such partial or complete termination;

(6) any other necessary and proper matters; and

(7) the price of any product of the service or benefit to the consumer
allocated to any buyer except the participating agencies within the state
shall include the amount necessary to provide for the payments of the in lieu
fee provided for in Section 11-13-25.

History: L. 1965, ch. 14, § 6; 1977, ch. 47, § 4; 1993, ch. 4, § 45.

Bmendment Notes. - The 1993 amendment, effective May 3, 1993, made the first
letter in each subsection lower case, substituted a semicolon for a period at
the end of each subsection, and inserted "Section" and made a punctuation
change in Subsection (7).

11-13-7. Agreement not establishing separate legal entity ~ Additional
provisions required.

In the event that the agreement does not establish a separate legal entity
to conduct the joint or co-operative undertaking, the agreement shall in
addition to the items specified in Section 11-13-6, contain the following:

(1) Provision for an administrator or a joint board responsible for
administering the joint or co-operative undertaking. In the case of a joint
board, public agencies party to the agreement shall be represented.

(2) The manner of acquiring, holding and disposing of real and personal
property used in the joint or co-operative undertaking.

History: L. 1965, ch. 14, § 7.

11-13-8. Agreement does not relieve public agency of legal obligation or
responsibility.

No agreement made pursuant to this act shall relieve any public agency of
any obligation or responsibility imposed upon it by law except that to the
extent of actual and timely performance thereof by a joint board of {or] other
legal or administrative entity created by an agreement made hereunder, said
performance may be offered in satisfaction of the obligation or
responsibility.

History: L. 1965, ch. 14, § 8.
Meaning of "this act". - See note under § 11-13-1.

Compiler’s Notes. ~ The bracketed word "or" following "joint board of" was
inserted by the compiler.

11-13-9. Approval of agreements by authorized attorney.

Every agreement made under this chapter shall, prior to and as a condition
precedent to its entry into force, be submitted to an attorney authorized by
the public agency entering into the agreement who shall approve the agreement
if it is in proper form and compatible with the laws of this state.

History: L. 1965, ch. 14, § 9; 1977, ch. 41, § 1; 1987, ch. 188, § 2.

11-13-10. Filing of agreements.

¥ 8
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Prior to its entry into force, an agreement made pursuant to this act
shall be filed with the keeper of records of each of the public agencies party
thereto.

History: L. 1965, ch. 14, § 10.
Meaning of "this act". - See note under § 11-13-1.

11-13~11. Agreements between public agencies of state and agencies of other
states or United States ~ Status ~ Rights of state in actions involving
agreements.

In the event that an agreement entered into pursuant to this act is
between or among one or more public agencies of this state and one or more
public agencies of another state or of the United States, said agreement shall
have the status of an interstate compact, but in any case or controversy
involving performance or interpretation thereof or liability thereunder, the
public agencies party thereto shall be real parties in interest and the state
may maintain an action to recoup or otherwise make itself whole for any
damages or liabilities which it may incur by reason of being joined as a party
therein. Such action shall be maintainable against any public agency or
agencies whose default, failure or performance, or other conduct caused or
contributed to the incurring of damage or liability by the state.-

History: L. 1965, ch. 14, § 11.
Meaning of "this act". - See note under § 11-13-1.

11-13-12. Agreements for services or facilities under control of state officer
or agency — Approval by authorized attorney.

If an agreement made under this chapter deals in whole or in part with the
provision of services or facilities with regard to which an officer or agency
of the state government has constitutional or statutory powers of control, the
agreement shall be approved by an authorized attorney under Section 11-13-9
and shall include a determination that the provision of services or facilities
is authorized under applicable laws of this state.

History: C. 1953, § 11-13-12, enacted by L. 1987, ch. 188, § 3.

Repeals and Reenactments. - Laws 1987, ch. 188, § 3 repeals former §
11-13-12, as enacted by Laws 1965, ch. 14, § 12, relating to agreements for
gservices or facilities under the control of a state officer or agency, and
enacts the present section. '

11-13-13. Appropriatiéh of funds and aid to administrative joint boards
authorized.

Any public agency entering into an agreement pursuant to this act may
appropriate funds and may sell, lease, give, or otherwise supply tangible and
intangible property to the administrative joint board or other legal or
administrative entity created to operate the joint or co-operative undertaking
and may provide personnel or services therefor as may be within its legal
power to furnish.

History: L. 1965, ch. 14, § 13; 1985, ch. 143, § 3.
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11-13-14. Contracts between public agencies or with legal or administrative
entities to perform governmental services, activities or undertakings -
Facilities and improvements.

(1) Any one or more public agencies may contract with each other or with
a legal or administrative entity created pursuant to this chapter to perform
any governmental service, activity, or undertaking which each public agency
entering into the contract is authorized by law to perform, provided that the
contract shall be authorized by the governing body of each party to the
contract. The contract shall set forth fully the purposes, powers, rights,
objectives, and responsibilities of the contracting parties. In order to
perform such service, activity, or undertaking, a public agency may create,
construct, or otherwise acquire facilities or improvements in excess of those
required to meet the needs and requirements of the parties to the contract.

(2) A legal or administra—~ive entity created by agreement under this
chapter may create, construct, or otherwise acquire facilities or improvements
to render service in excess of those required to meet the needs or
requirements of the public agencies party to the agreement if:

(a) it is determined by the public agencies to be necessary to
accomplish the purposes and realize the benefits set forth in Section 11-13-2;
and

(b) any excess sold to other public agencies within or without the state
is sold on terms that assure that the cost of providing the excess will be
recovered by the legal or administrative entity.

History: L. 1965, ch. 14, § 14; 1977, ch. 47, § 5; 1989, ch. 41, § 3; 1989
(2nd s.8.), ch. 5, § 3. :

Amendment Notes. - The 1989 amendment, effective April 24, 1989, inserted
the subsection designations (1) and (2) and added Subsection (3).

The 1989 (2nd S.S.) amendment, effective October 10, 1989, substituted
"chapter" for "act" in two places; subdivided Subsection (2); deleted former
Subsection (3), authorizing Winter Games entities to contract for rights,
products, or services; and made stylistic changes throughout.

NOTES TO DECISIONS

Power to condemn property.

Municipalities do not possess greater powers to condemn property as an
agency formed pursuant to this act than they have individually under the
eminent domain statutes. CP Nat‘l Corp. v. Public Serv. Comm‘n, 638 P.2d 519

(Utah 1981).

11-13-15. Agreements for joint ownership, operation or acquisition of
facilities or improvements authorized.

Any two or more public agencies may make agreements between or among

themselves:

(1) for the joint ownership of any one or more facilities or
improvements which they have authority by law to own individually;

(2) for the joint operation of any one or more facilities or
improvements which they have authority by law to operate individually;

(3) for the joint acquisition by gift, grant, purchase, construction,
condemnation or otherwise of any one or more such improvements or facilities
and for the extension, repair or improvement thereof;

10
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(4) for the exercise by a legal or administrative entity created by
agreement of public agencies of the state of Utah of its powers with respect
to any one or more facilities or improvements and the extensions, repairs or

improvements of them; or
(5) any combination of the foregoing.

History: L. 1965, ch. 14, § 15; 1977, ch. 47, § 6.

NOTES TO DECISIONS

Power to condemn property.

Municipalities do not possess greater powers to condemn property as an
agency formed pursuant to this act than they have individually under the
eminent domain statutes. CP Nat‘l Corp. v. Public Serv. Comm’n, 638 P.2d 519

(Utah 1981).
11-13-16. Conveyance or acquisition of property by public agency authorized.

In carrying out the provisions of this chapter, any public agency may
convey property to or acquire property from any other public agency for
consideration as may be agreed upon.

History: L. 1965, ch. 14, § 16; 1989, ch. 41, § 4; 1989 (2nd s.S.), ch. 5, §
4.

Amendment Notes. -~ The 1989 amendment, effective April 24, 1989, inserted
subsection designation (1) and added Subsection (2).

The 1989 (2nd S.S.) amendment, effective October 10, 1989, deleted former
Subsection (2), authorizing the acquisition or conveyance of property by a
public agency "hosting, managing, operating, bidding for, or organizing a
Winter Games"; deleted the subsection designation (1) from the beginning of
the section; substituted "chapter" for "act"; and made minor stylistic
changes.

11-13-16.5. Sharing tax or other revenues.

Any county, city, town, or other local political subdivision may, at the
discretion of the local governing body, share its tax and other revenues with
other counties, cities, towns, or local political subdivisions. Any decision

to share tax and other revenues shall be by local ordinance, resolution, or
interlocal agreement.

Hisfory: Cc. 1953, 11-13-16.5, enacted by L. 1984 (2nd S.S.), ch. 3, § 1.

Cross-References. — Revenue sharing between political subdivisions, Utah
Const., Art. XIII, Sec. 5.

11-13-~17. Contracts - Term — Resolutions of governing bodies to authorize.

Any contract entered into hereunder shall extend for a term of not to
exceed fifty years and shall be authorized by resolutions adopted by the
respective governing bodies.

History: L. 1965, ch. 14, § 17.
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11-13-18. Control and operation of joint facility or improvement provided by
contract.

Any facility or improvement jointly owned or jointly operated by any two
or more public agencies or acquired or constructed pursuant to an agreement
under this act may be operated by any ohe or more of the interested public
agencies designated for the purpose or may be operated by a joint board or
commission or a legal or administrative entity created for the purpose or
through an agreement by a legal or administrative entity and a public agency
receiving service of other benefits from such entity or may be controlled and
.operated in some other manner, all as may be provided by appropriate contract.
Payment for the cost of such operation shall be made as provided in any such

contract.
History: L. 1965, ch. 14, § 18; 1977, ch. 47, § 7.

11-13-19. Bond issues by public agencies or by legal and administrative
entities authorized.

Bonds may be issued by any public agency for the acquisition of an
interest in any jointly owned improvement or facility or combination of such
facility or improvement, or may be issued to pay all or part of the cost of
the improvement or extension thereof in the same manner as bonds can be issued
by such public agency for its individual acquisition of such improvement or
facility or combination of such facility or improvement or for the improvement
or extension thereof. A legal or administrative entity created by agreement of
two or more public agencies of the state of Utah under this act may issue
bonds or notes under a resolution, trust indenture or other security
instrument for the purpose of financing its facilities or improvements. The
bonds or notes may be sold at public or private sale, mature at such times and
bear interest at such rates and have such other terms and security as the
entity determines. Such bonds shall not be a debt of any public agency party
to the agreement. Bonds and notes issued under this act are declared to be
negotiable instruments and their form and substance need not comply with the
Uniform Commercial Code.

History: L. 1965, ch. 14, § 19; 1977, ch. 47, § 8.

11-13-20. Publication of resolutions or contracts - Contesting legality of
resolution or contract.

(1) As used in this section:
(a) "Enactment" means:

(1) a resolution adopted or proceedings taken by a governing entity
under the authority of this chapter, and includes a resolution, indenture, or
other instrument providing for the issuance of bonds; and

(ii) a contract, agreement, or other instrument that is authorized,
executed, or approved by a governing entity under the authority of this
chapter.

(b) "Governing entity" means:

(i) the legislative body of a public agency; and

(ii) the governing body of a separate legal or administrative agency
created under this chapter.

{(c) "Notice of bonds" means the notice authorized by Subsection (3)(d).
(d) "Notice of contract" means the notice authorized by Subsection

(3)(c)-

(e) "Official newspaper" means the newspaper selected by a governing
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entity under Subsection (4)(b) to publish its enactments.

(2) Any enactment taken or made under the authority of this chapter is
not subject to referendum.

(3) (a) A governing entity need not publish any enactment taken or made
under the authority of this chapter.

(b) A governing entity may provide for the publication of any enactment
taken or made by it under the authority of this chapter according to the
publication requirements established by this section. -

(c) (i) If the enactment is a contract, document, or other instrument,
or a resolution or other proceeding authorizing or approving a contract,
document, or other instrument, the governing entity may, instead of publishing
the full text of the contract, resolution, or other proceeding, publish a
notice of contract containing:

(A) the names of the parties to the contract;

(B) the general subject matter of the contract;

(C) the term of the contract;

(D) a description of the payment obligations, if any, of the parties
to the contract; and

(E) a statement that the resolution and contract will be available
for review at the governing entity‘s principal place of business during
regular business hours for 30 days after the publication of the notice of
contract.

{ii) The governing entity shall make a copy of the resolution or other
proceeding and a copy of the contract available at its principal place of
business during regular business hours for 30 days after the publication of
the notice of contract.

{(d) If the enactment is a resolution or other proceeding authorizing the
issuance of bonds, the governing entity may, instead of publishing the full
text of the resolution or other proceeding and the documents pertaining to the
isstiance of bonds, publish a notice of bonds that contains the information
described in Subsection 11-14-21(3).

(4) (a) If the governing entity chooses to publish an enactment, notice
of bonds, or notice of contract, the governing entity shall comply thh the
requirements of this subsectlon.

(b) If there is more than one newspaper of general circulation, or more
than one newspaper, published within the boundaries of the governing entity,
the governing entity may designate one of those newspapers as the official
newspaper for all publications made under this section.

(c) (i) The governing entity shall publish the enactment, notice of
bonds, or notice of contract in:

(A) the official newspaper;

(B) the newspaper published in the municipality in which the
principal office of the governmental entity is located; or

(C) if no newspaper is published in that municipality, in a
newspaper having general circulation in the municipality.

(ii) The governing entity may publish the enactment, notice of bonds,
or notice of contract in a newspaper of general circulation or in a newspaper
that is published within the boundaries of any public agency that is a party
to the enactment or contract.

(S5) (a) Any person in interest may contest the legality of an enactment
or any action performed or instrument issued under the authority of the
enactment for 30 days after the publication. of the enactment, notice of bonds,
or notice of contract.

(b) After the 30 days have passed, no one may contest the regularity,
formality, or legality of the enactment or any action performed or instrument
issued under the authority of the enactment for any cause whatsoever.
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History: €. 1953, 11-13-20, enacted by L. 1994, ch. 30, § 1.

Repeals and Reenactments. -~ Laws 1994, ch. 30, § 1 repeals former §
11-13-20, as enacted by Laws 1965, ch. 14, § 20, concerning the publication of
resolutions or contracts and providing for contesting the legality of a
resolution or contract, and enacts the present section, effective March 2,
1994.

11-13-21. Repealed.

Repeals. - Section 11-13-21 (L. 1965, ch. 14, § 22), prohibiting the use of
facilities or improvements by a public agency or legal entity to duplicate the
facilities of a public utility electrical corporation, was repealed by Laws
1975, ch. 32, § 1. For present comparable provisions, see § 11-14-1(1) (k).

11-13-22. Qualifications of officers or employees performing services under
agreements.

Other provisions of law which may require an officer or employee of a
public agency to be an elector or resident of the public agency or to have
other qualifications not generally applicable to all of the contracting
agencies in order to qualify for said office or employment shall not be
applicable to officers or employees who hold office or perform services for
more than one public agency pursuant to agreements executed under the
provisions of the Interlocal Co-operation Act.

History: C. 1953, 11-13-22, enacted by L. 1967, ch. 27, § 1.
11-13-23. Ccompliance with act sufficient to effectuate agreements.

When public agencies enter into agreements pursuant to the provisions of
this act whereby they utilize a power or facility jointly, or whereby one
political agency provides a service or facility to another, compliance with
the requirements of this act shall be sufficient to effectuate said
agreements.

History: C. 1953, 11-13-23, enacted by L. 1969, ch. 31, § 1.

11-13~24. Privileges and immunities of public agencies extended to officers
and employees performing services under agreements.

Officers and employees performing services for two or more public agencies
pursuant to contracts executed under the provisions of this act shall be
deemed to be officers and employees of the public agency employing their
services even though performing said functions outside of the territorial
limits of any one of the contracting public agencies, and shall be deemed
officers and employees of said public agencies under the provisions of the
Governmental Immunity Act.

History: C. 1953, 11-13-24, enacted by L. 1969, ch. 31, § 2.
Cross—-References. - Governmental Immunity Act, § 63-30-1 et seq.

11-13~-25. Payment of fee in lieu of ad valorem property tax by certain energy
suppliers - Method of calculating - Collection - Extent of tax lien.
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(1) A project entity created under this chapter which owns a project and
which sells any capacity, service, or other benefit from it to an energy
supplier or suppliers whose tangible property is not exempted by Article XIII,
Sec. 2, Utah Constitution, from the payment of ad valorem property ‘tax, shall
pay an annual fee in lieu of ad valorem property tax as provided in this
section to each taxing jurisdiction within which the project or any part of it
is located. The requirement to pay these fees shall commence: (a) with respect
to each taxing jurisdiction that is a candidate receiving the benefit of
impact alleviation payments under contracts or determination orders provided
for in Sections 11-13-28 and 11-13-29, with the fiscal year of the candidate
following the fiscal year of the candidate in which the date of commercial
operation of the last generating unit of the project occurs; and (b) with
respect to any other taxing jurisdictions, with the fiscal year of the taxing
jurisdiction in which construction of the project commences. The requirements
to pay these fees shall continue for the period of the useful life of the
project. .

(2) Because the ad valorem property tax levied by a school district
represents both:

(a) a levy mandated by the state for the state minimum school program
under Section 53A-17a-135; and

{b) local levies for capital outlay, maintenance, transportation, and
other purposes under Sections 11-2-7, 53A-16-104, 53A-16-105, 53A-16-107,
53a-16-110, 53A-17a-126, S53A-17a-127, S53A-17a-133, 53A-17a-134, S3A-17a-143,
and 53A-17a~145, the annual fee in lieu of ad valorem property tax due a
school district shall be as follows:

(i) the project entity shall pay to the school district a fee in lieu
of ad valorem property tax for the state minimum school program at the rate
required under Section 53A-17a-135 and for the local incentive program under
Section 53A~16-105; and )

{(ii) the project entity shall pay to the school district either a fee
in lieu of ad valorem property tax or impact alleviation payments under
contracts or determination orders provided for in Sections 11-13-28 and
11-13-29, for all other local property tax levies authorized.

(3) The fee due a taxing jurisdiction for a particular year shall be
calculated by multiplying the tax rate or rates of the jurisdiction for that
year by the product obtained by multiplying the taxable value for that year of
the portion of the project located within the jurisdiction by the percentage
of the project which is used to produce the capacity, service, or other
benefit sold to the energy supplier or suppliers. As used in this section,
"tax rate," when applied in respect to a school district, includes any
assessment to be made by the school district under Subsection (2) or Section
63-51-6. There is to be credited against the fee due a taxing jurisdiction for
each year, an amount equal to the debt service, if any, payable in that year
by the project entity on bonds, the proceeds of which were used to provide
public facilities and services for impact alleviation in the jurisdiction in
accordance with Sections 11-13-28 and 11-13-29. The tax rate for the
jurisdiction for that year shall be computed so as to:

(a) take into account the taxable value of the percentage of the project
located within the jurisdiction used to produce the capacity, sexrvice, or
other benefit sold to the supplier or suppliers; and

(b) reflect any credit to be given in that year.

(4) Except as otherwise provided in this section, the fees shall be paid,
collected, and distributed to the taxing jurisdiction as if the fees were ad
valorem property taxes and the project were assessed at the same rate and upon
the same measure of value as taxable property in the state. The assessment
shall be made by the State Tax Commission in accordance with rules promulgated
by it. Payments of the fees shall be made from the proceeds of bonds issued
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for the project and from revenues derived by the project entity from the
project; and the contracts of the project entity with the purchasers of the
capacity, service, or other benefits of the project whose tangible property is
not exempted by Article XITII, Sec. 2, Utah Constitution, from the payment of
ad valorem property tax shall require each purchaser, whether or not located
in the state, to pay, to the extent not otherwise provided for, its share,
determined in accordance with the terms of the contract, of these fees. It is
the responsibility of the project entity to enforce the obligations of the
purchasers.

(5) The responsibility of the project entity to make payment of the fees
is limited to the extent that there is legally available to the project
entity, from bond proceeds or revenues, monies to make these payments, and the
obligation to make payments of the fees is not otherwise a general obligation
or liability of the project entity. No tax lien may attach upon any property
or money of the project entity by virtue of any failure to pay all or any part
of the fee. The project entity or any purchaser may contest the validity of
the fee to the same extent as if the payment was a payment of the ad valorem
property tax itself. The payments of the fee shall be reduced to the extent
that any contest is successful.

History: C. 1953, 11~13-25, enacted by L. 1980, ch. 10, § 2; 1983, ch. 231,
§ 1; 1987, ch. 146, § 1; 1988, ch. 2, § 1; 1988, ch. 3, § 23; 1989, ch. 22, §
2; 1991, ch. 72, § 1.

Administrative Rules. - This section is implemented by, interpreted by, or
cited as authority for the following administrative rule(s): R884-24P.

Amendment Notes. ~ The 1988 amendment by ch. 2, effective February 2, 1988,
substituted "Section 53A-17-106" for "Section 53-7-18" and "Sections 11-2-7,
53A-16-104, 53a-16-105, 53a-16-107, 53A-16-110, 53A-17-107, 53A-17-108,
53A-17-110, 53A-17-113, and 53A-17-114" for "“Sections 11-2-7, 53-7-8.1,
53-7-8.4, 53-7-9.5, 53~-7-12, 53-7-18.1, 53~7-19, 53-7-23, and 53-7-24" in the
introductory paragraph in Subsection (2) and substituted "Section 53R-17-106"
for "Section 53-7-18" and "Section 53A-16-105" for "Section 53-~7-8.4" in
Subsection (2)(a).

The 1988 amendment by ch. 3, effective February 9, 1988, substituted
"taxable value" for "assessed value" in the first and last sentences in
Subsection (3) and made minor stylistic changes.

The 1989 amendment, effective April 24, 1989, in Subsection (2), reversed
the order of letters and numerals in the subsection designations and
substituted "11-13-28" for "11-13-18" in Subsection (b)(ii) and made a
punctuation change in Subsection (1).

The 1991 amendment, effective July 1, 1991, in Subsection (2)(a),
substituted "Section 53A-17a-135" for "Section 53A-17-106"; in Subsection
(2) (b), substituted "53A-17a-126, 53A-17a-127, 53A-17a-133, 53a-17a-134,
53A-17a-143, and 53A-17a-145" for "53A-17-107, 53A-17-108, 53A-17-110,
53A-17-113 and 53A-17-114"; in Subsection (2)(b) (i), substituted "Section
53A-17a-135" for "Section 53A-17-106"; and made stylistic changes in
Subsection (5).

Compiler’s Notes. - Section 4 of Laws 1983, ch. 231 provided: "Nothing in
this act (11-13-25, 11-13-33, 11-13-34) shall in any manner affect the impact
alleviation contracts entered under §§ 11-13-28 and 11-13-29 by any candidate
prior to the effective date of this act [January 1, 1984]}]."

Section 53A-16-105, cited twice in Subsection (2)(b), was repealed in 1989.
For continuation of tax levied under former Subsection 53A-16-105(2), see §
53A-16-104(3).
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Retrospective Operation. - Laws 1988, ch. 3, § 269 provides that the act has
retrospective operation to January 1, 1988.

Cross—References. - Price to buyers to include amount necessary to cover
fee, § 11-13-6(7).

11-13-26. Liability for sales and use taxes.

Notwithstanding the provisions of Section 59-12-104, a project entity
created under this chapter is subject to state sales and use taxes. The sales
and use taxes shall be paid, collected, and distributed in accordance with the
provisions of law relative to the payment, collection, and distribution of
sales and use taxes, including prepayment as provided in Title 63, Chapter 51.
Project entities are authorized to make payments or prepayments of sales and
use taxes, as provided in Title 63, Chapter 51, from the proceeds of revenue
bonds issued pursuant to Section 11~13-19 or other revenues of the project

entity.

History: C. 1953, 11-13-26, enacted by L. 1980, ch. 10, § 3; 1987, ch. 5, §
10. .

11-13-27. Hearing - Certificate of public convenience and necessity -
Effective date.

Any political subdivision organized pursuant to this act before proceeding
with the construction of any electrical generating plant or transmission line
shall first obtain from the public service commission a certificate, after
hearing, that public convenience and necessity requires such construction and
in addition that such construction will in no way impair the public
convenience and necessity of electrical consumers of the state of Utah at the
present time or in the future. This section shall become effective for all
projects initiated after the effective date hereof, and shall not apply to
those for which feasibility studies were initiated prior to said effective
date, including any additional generating capacity added to a generating
project producing electricity prior to April 21, 1987, and transmission lines
required and used solely for the delivery of electricity from such a
generating project within the corridor of a transmission line, with reasonable
deviation, of such a generating project producing as of April 21, 1987.

History: C. 1953, 11-13-27, enacted by L. 1977, ch. 47, § 11; 1987, ch. 188,
§ 4.

Meaning of "this act". - See note under § 11-13-1.

Compiler‘s Notes. - The term "effective date,"” in the last sentence, means
the effective date of Laws 1977, ch. 47, i.e., May 10, 1977.

NOTES TO DECISIONS

Constitutionality.

The Interlocal Co-Operation Act does not unconstitutionally delegate to the
commission the performance of a "municipal function" when it requires a
political subdivision organized under the act to obtain a certificate of
convenience and necessity from the commission before it proceeds with
construction of a regional electric power transmission line, and therefore
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does not violate the special privileges prohibition in Utah Const., Art. VI, §
28. Utah Associated Mun. Power Sys. v. Public Serv. Comm‘n, 789 P.2d 298 (Utah
1990).

11-13-28. Responsibility for alleviation of direct impact of project -
Requirement to contract ~ Source of payment.

(1) A project entity is authorized to assume financial responsibility for
or provide for the alleviation of the direct impacts of its project, and make
loans to candidates to alleviate impacts created by the construction or
operation of any facility owned by others which is utilized to furnish fuel,
construction or operation materials for use in the project to the extent the
impacts were attributable to the project. Provision for the alleviation may be
made by contract as provided in Subsection (2) or by the terms of a
determination order as provided in Section 11-13-29.

(2) Each candidate shall have the power, except as otherwise provided in
Section 11-13-29, to require the project entity to enter into a contract with
the candidate requiring the project entity to assume financial responsibility
for or provide for the alleviation of any direct impacts experienced by the
candidate. Each contract shall be for a term ending at or before the end of
the fiscal year of the candidate who is party to the contract within which the
date of commercial operation of the last generating unit of the project shall
occur, unless terminated earlier as provided in Section 11-13-33, and shall
specify the direct impacts or methods to determine the direct impacts to be
covered, the amounts, or methods of computing the amounts, of the alleviation
payments, or the means to provide for impact alleviation, provisions assuring
the timely completion of the facilities and the furnishing of the services,
and such other pertinent matters as shall be agreed to by the project entity
and candidate. '

(3) At the end of the fiscal year of the candidate who is a party to the
contract within which the date of commercial operation of the last generating
unit has begqun, the project entity shall make in lieu ad valorem tax payments
to that candidate to the extent required by, and in the manner provided in,
Section 11-13-25.

(4) Payments under any impact alleviation contract or pursuant to a
determination by the board shall be made from the proceeds of bonds issued for
the project or from any other sources of funds available in respect of the

project.
History: €. 1953, 11-13-28, enacted by L. 1980, ch. 10, § 4.

Compiler’s Notes. — Section 4 of Laws 1983, ch. 231 provided: "Nothing in
this act [11-13-25, 11-13-33, 11-13-34) shall in any manner affect the impact
alleviation contracts entered under §§ 11-13-28 and 11-13-29 by any candidate
prior to the effective date of this act {(January 1, 1984])."

11-13-29. Procedure in case of inability to formulate contract for alleviation
of impact.

(1) 1In the event the project entity and a candidate are unable to agree
upon the terms of an impact alleviation contract or to agree that the
candidate has or will experience any direct impacts, the project entity and
the candidate shall each have the right to submit the question of whether or
not these direct impacts have or will be experienced, and any other questions
regarding the terms of the impact alleviation contract to the board for its
determination.

(2) Within 40 days after receiving a notice of a request for
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determination, the board shall hold a public hearing on the questions at
issue, at which hearing the parties shall have an opportunity to present
evidence. Within 20 days after the conclusion of the hearing, the board shall
enter an order embodying its determination and directing the parties to act in
accordance with it. The order shall contain findings of facts and conclusions
of law setting forth the reasons for the board’s determination. To the ‘extent
that the order pertains to the terms of an impact alleviation contract, the
terms of the order shall satisfy the criteria for contract terms set forth in
Section 11-13-28. '

(3) At any time 20 or more days before the hearing begins, either party
may serve upon the adverse party an offer to agree to specific terms or
payments. If within 10 days after the service of the offer the adverse party
serves written notice that the offer is accepted, either party may then file
the offer and notice of acceptance, together with proof of service thereof,
and the board shall enter a corresponding order. An offer not accepted shall
be deemed withdrawn and evidence concerning it is not admissible except in a
proceeding to determine costs. If the order finally obtained by the offeree is
not more favorable than the offer, the offeree shall pay the costs incurred
after the making of the offer, including a reasonable attorney’s fee. The fact
that an offer is made but not accepted does not preclude a subsequent offer.

History: C. 1953, 11-13-29, enacted by L. 1980, ch. 10, § 5.

Administrative Rules. - This section is implemented by, interpreted by, or
cited as authority for the following administrative rule(s): R199-10.

11-13-30. Method of amending impact alleviation contract.

An impact alleviation contract or a determination order may be amended
with the consent of the parties, or otherwise in accordance with their
provisions. In addition, any party may propose an amendment to a contract or
order which, if not agreed to by the other parties, may be submitted by the
proposing party to the board for a determination of whether or not the
amendment shall be incorporated into the contract or order. The board shall
determine whether or not a contract or determination order shall be amended
under the procedures and standards set forth in Sections 11-13-28 and

11-13-29.
History: C. 1953, 11-13-30, enacted by L. 1980, ch. 10, § 6.
11-13-31. Effect of failure to comply.

The construction or operation of a project may commence and proceed,
notwithstanding the fact that all impact alleviation contracts or
determination orders with respect to the project have not been entered into or
made or that any appeal or review concerning the contract or determination has
not been finally resolved. The failure of the project entity to comply with
the requirements of this act or with the terms of any alleviation contract or
determination order or any amendment to them shall not be grounds for
enjoining the construction or operation of the project.

History: C. 1953, 11-13-31, enacted by L. 1980, ch. 10, § 7.
11-13-32. Venue for civil action - No trial de novo.

(1) Any civil action seeking to challenge, enforce, or otherwise have
reviewed, any order of the board, or any alleviation contract, shall be
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brought only in the District Court for the county within which is located the
candidate to which the order or contract pertains. If the candidate is the
state of Utah, the action shall be brought in the District Court for Salt Lake
County. Any action brought in any judicial district shall be ordered
transferred to the court where venue is proper under this section.

(2) In any civil action seeking to challenge, enforce, or otherwise
review, any order of the board, a trial de novo shall not be held. The matter
shall be considered on the record compiled before the board, and the findings
of fact made by the board shall not be set aside by the district court unless
the board clearly abused its discretion.

History: €. 1953, 11-13-32, enacted by L. 1980, ch. 10, § 8.
11-13-33. Termination of impact alleviation contract.

If the project or any part of it or the output from it shall become
subject, in addition to the requirements of Section 11-13-25, to ad valorem
property taxation or other payments in lieu of ad valorem property taxation,
or other form of tax equivalent payments to any candidate which is a party to
an impact alleviation contract with respect to the project or is receiving
impact alleviation payments or means in respect of the project pursuant to a
determination by the board, then the impact alleviation contract or the
requirement to make impact alleviation payments or provide means therefor
pursuant to the determination, as the case may be, shall, at the election of
the candidate, terminate. In any event, each impact alleviation contract or
determination order shall terminate upon the project becoming subject to the
provisions of Section 11-13-25. Except that no impact alleviation contract or
agreement entered by a school district shall terminate because of in lieu ad
valorem property tax fees levied under Subsection 11-13-25(2)(a) or because of
ad valorem property taxes levied under Section 53A-17a-135 for the state
minimum school program. In addition, in the event that the construction of the
project shall be permanently terminated for any reason, each impact
alleviation contract and determination order, and the payments and means
required thereunder, shall terminate except to the extent of any liability
previously incurred pursuant to the contract or determination order by the
candidate beneficiary under it. If the provisions of Section 11-13-25, or its
successor, are held invalid by a court of competent jurisdiction, and no ad
valorem taxes or other form of tax equivalent payments shall be payable, the
remaining provisions of this act shall continue in operation without regard to
the commencement of commercial operation of the last generating unit of that
project.

History: C. 1953, 11-13-33, enacted by L. 1980, ch. 10, § 9; 1983, ch. 231,
§ 2; 1988, ch. 2, § 2; 1991, ch. 72, § 2.

Amendment Notes. - The 1988 amendment, effective February 2, 1988, in the
third sentence substituted "Section 53A-17-106" for "Section 53-7-18."

The 1991 amendment, effective July 1, 1991, substituted "Section
53A-17a-135" for "Section 53A-17-106" in the third sentence.

Meaning of "this act". - The term "this act,"” in the last sentence, means
Laws 1980, Chapter 10, which amended § 11-13-3 and enacted §§ 11-13-25,
11-13-26, and 11-13-28 through 11-13-36.

11-13-34. Impact alleviation payments credit against in lieu of ad valorem
property taxes - Federal or state assistance.

(1) In consideration of the impact alleviation payments and means
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provided by the project entity pursuant to the contracts and determination
orders, the project entity shall be entitled to a credit against the fees paid
in lieu of ad valorem property taxes as provided by Section 11-13-25, ad
valorem property or other taxation by, or other payments in lieu of ad valorem
property taxation or other form of tax equivalent payments required by any
candidate which is a party to an impact alleviation contract or board order.

(2) Each candidate may make application to any federal or state
governmental authority for any assistance that may be available from that
authority to alleviate the impacts to the candidate. To the extent that the
impact was attributable to the project, any assistance received from that
authority shall be credited to the project’s alleviation obligation in
proportion to the percentage of impact attributable to the project, but in no
event shall the candidate realize less revenues than would have been realized
without receipt of any assistance.

(3) With respect to school districts the fee in lieu of ad valorem
property tax for the state minimum school program required to be paid by the
project entity under Subsection 11-13-25(2)(a) shall be treated as a separate
fee and shall not affect any credits for alleviation payments received by the
school districts under Subsection 11-13-25(2)(a), or Sections 11-13-28 and
11-13-29.

History: C. 1953, 11-13-34, enacted by L. 1980, ch. 10, § 10; 1983, ch. 231,
§ 3.

11-13-35. Exemption from privilege tax.

Title 59, Chapter 4, does not apply to a project, or any part of it, or to
the possession or other beneficial use of a project as long as there is a
requirement to make impact alleviation payments, fees in lieu of ad valorem
property taxes, or ad valorem property taxes, with respect to the project
pursuant to this chapter.

History: C. 1953, 11-13-35, enacted by L. 1980, ch. 10, § 11; 1987, ch. 2, §
2.

11-13-36. Arbitration of disputes.

Any impact alleviation contract may provide that disputes between the
parties will be submitted to arbitration pursuant to Title 78, Chapter 31.

ﬁistory: C. 1953, 11-13-36, enacted by L. 1980, ch. 10, § 12.

Compiler‘s Notes. - Title 78, Chapter 31, referred to in this section, has
been repealed and replaced by the Utah Arbitration Act, § 78-3la-1 et seq.,
enacted by Laws 1985, ch. 225, § 1.

11-13-37. Open and public meetings.

(1) To the extent that a separate legal or administrative agency is
subject to or elects, by formal resolution of its governing body to comply
with the provisions of Title 52, Chapter 4, Open and Public Meetings, it may
for purposes of complying with those provisions:

(a) convene and conduct any public meeting by means of a telephonic or
telecommunications conference; and
(b) give public notice of its meeting pursuant to Section 52-4-6 by:
(i) posting written notice at the principal office of the governing
body of the separate legal or administrative agency, or if no such office
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exists, at the building where the meeting is to be held; and

(ii) providing notice to at least one newspaper of general circulation
within the boundaries of the municipality in which that principal office is
located, or to a local media correspondent.

(2) In order to convene and conduct a public meeting by means of a
telephonic or telecommunications conference, a separate legal or
administrative agency shall if it is subject to or elects by formal resolution
of its governing body to comply with Title 52, Chapter 4, Open“and Public
Meetings:

(a) in addition to giving public notice required by Subsection (1)
provide:

(i) notice of the telephonic or telecommunications conference to the
members of the governing body at least 24 hours before the meeting so that
they may participate in and be counted as present for all purposes, including
the determination that a quorum is present; and

(ii) a description of how the members will be connected to the
telephonic or telecommunications conference;

(b) establish written procedures governing the conduct of any meeting at
which one or more members of the governing body are participating by means of
a telephonic or telecommunications conference;

(c) provide for an anchor location for the public meeting at the
principal office of the governing body; and

(d) provide space and facilities for the physical attendance and
participation of interested persons and the public at the anchor location,
including providing for interested persons and the public to hear by speaker
or other equipment all discussions and deliberations of those members of the
governing body participating in the meeting by means of telephonic or
telecommunications conference.

(3) Compliance with the provisions of this section by a governing entity
constitutes full and complete compliance by the governing entity with the
corresponding provisions of Sections 52-4-3 and 52-4-6, to the extent that
those sections are applicable to the governing body.

History: €. 1953, 11-13-37, enacted by L. 1994, ch. 30, § 2.

Effective Dates. - Laws 1994, ch. 30, § 3 makes the act effective on March
2, 1994,

(c) 1953-1994 By The Michie Company, A Division of The Mead Corporation
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\pEPARTMENT OF THE ARMY

U.S. Army Corps of Engineers
WASHINGTON, D.C. 20314-1000

December 9, 1994

REPLY TO
ATTENTION OF:

Engineering Division

A AR R et

Mr. Thomas E. Ehmett, Acting Director
Albuquerque Field Office
Office of Surface Mining

Reclamation and Enforcement
505 Marquette Avenue, NW, Suite 1200
Albuquerque, New Mexico 87102

Dear Mr. Ehmett:

This is in response to your letter of December 1, 1994,
concerning Administrative Record No. UT-990.

Our review of the amendment to Utah’s Coal Mining and
Reclamation Regulatory Program, found the changes to be
satisfactory to our agency.

Sincerely,

o [

Douglag J amien, P.E.
Acting Chief, Engineering Division
Directorate of Civil Works
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March 13, 1995, lf:ust be received by
Monday, February 20, 1995.
ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R {IA-57--94), room
5228, Internal Revenue Service, POB
7604, Ben Frankhn Station, Washington,
DC 20044. In the;alternatxve
submissions may; be delivered between
the hours of 8 a.m. and 5 p.m. ta:
CC:DOM:CORP:T:R (IA-57-94),
Courier’s Desk, Internal Revenue
Service, 1111 Cofistitution Avenue NW,
Washington, DC.7The public hearing
will be held in the IRS Auditorium, 7th
Floor, Internal Révenue Building, 1111
Constitution Avenue NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Susie K.
Bird at (202) 6224960 of the Office of
Assistant Chief Counsel (Income Tax
and Accounting); concerning
submissions and’the hearing, Caro!
Savage of the Regulations Unit, (202}
622~8452 (not to}l-free numbers).

SUPPLEMENTARY INFORMATION:
t
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduchon Act (44 US.C.
3504(h)). Comments on the collection of
information shaould be sent to the Office
of Management-and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Servicg, Attn: IRS Reports
Clearance Officer, PC:FP, Washington,
DC 20224. :

The collection of information in this
regulation is in'§ 1.60501-2T. This
information is fequired by the IRS to
implement section 20415 of the Violent
Crime Control and Law Enforcement
Act of 1994. The information will be
used to identify taxpayers with large
cash incomes. The respondents are
governmental institutions.

The collection of information in
§1.60501-2T is satisfied by including
the required iformation on a Form
8300 filed wn? the IRS and on written
statements furpished to the United
States Attorney for the jurisdiction in
which the indjvidual charged with the
specified crinfinal offense resides and
the jurisdictign in which the specified
criminal offese occurred, and to each
person posting bail whose name is
required to b reponed to the IRS The
burden for thpse requl e

reflected in the burde

Background

Temporary regulalions in the Rules
and Regulations porllon of this issue of
the Federal Reglster amend 26 CFR
parts 1 and 602 relating to section 60501
The temporary regulauons contain rules
relating to the cash ’mpomng
requirements of court clerks with
respect to the receipt of bail.

The text of those temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the temporary regulations.

Special Anaiysesf

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined’that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5] and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these proposed rules, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel far Advocacy of the Small
Business Administration for comment
on its impact onismall businesses.

Comments and ?ublic Hearing

Before these proposed regulations are
adopted as final regulatxons,
consideration will be given to any
written comments that are submitted
timely (a signedoriginal and eight (8)
copies) to the IRS. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for Monday, March 13, 1995 at 10 a.m.
in the IRS Auditorium, 7th Floor,
Internal Revenue Building, 1111 -
Constitution Avenue NW, Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
building lobby mpre than 15 minutes
before the hearing starts.

The rules of §601.601(a){3) apply to
the hearing. l

Persons that haye submitted written
comments by February 13, 1995 and
want to present orhl comments at the
hearing must subrmt by Monday,
February 20, 1995 ian outline of the
topics to be dlscus:!.ed and the time to
be devoted to each {opic (signed original
and eight (8) copies). A period of 10

minutes will be allotfed to each person

for making comment}. An agenda
ingtheschedulipg of the speakers

Form 8300.
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the aéenda will be a'ailable free of
charge at the hearing.
Draﬁing Informatio

The principal author of the temporary
regulations is Susie X. Bird of the Office
of Assistant Chief Counsel {Income Tax
and Accounting). prever other
personnel from the IRS and Treasury
Department participated in their
development. i
List of Subjects {
26CFRPart1 |

Income taxes, Reborting and
recordkeeping requirements.

26 CFR Part 602 |

-Reporting and rccordkeepmg
requirements. :

Proposed Amendments to the
Regulations -

Accordingly, 26} (CFR part 1is
proposed to be amended as follows:

PART 1—INCOME TAXES

i
Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read as follows;
Authority: 26 U.S:C. 7805 « * *

Section 1.60501?—2 also issued under
26 U.S.C. 6050L: * * *

Par. 2. Sectlons‘l 60501-0 and
1.60501-2 are added to read as follows:

§1.60501-0 Tabie fcontents.

(The text of thisiproposed section is
the same as the text of § 1.6050]-0T
published elsewhezre in this issue of the
Federal Register. ] '

§ 1.6050i~2 Return relating to cash in
excess of $10,000 re¢eived as bail by court
clerks.

[The text of this Rroposed section is
the same as the textof § 1.60501-2T
published elsewhere in thls 1ssue of the
Federal Register.]

Margaret Milner Rich dson,
Commissioner of Int al[‘Revenu;r:1D 2
[FR Doc. 94-30773 Fi —12-94; 8:45 am}
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR

Qffice of Surface Mining Recfamation
and Enforcement

30 CFR Part 944

Utah Regulatory Program and
Abandoned Mine Land Plan

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.
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SUMMARY:OSM is announcing receipt of -

revisions and additional explanatory

information pertainingto a previously

proposed amendment to the Utah
regulatory program and abandoned
mine plan (hereinafter, the “Utah
program” and “Utah plan”) under the

Surface Mining Control and

Reclamation Act of 1977 (SMCRA). The

revisions and additional explanatory

information for Utah's proposed rules
and statutes pertain to the applicability
of Utah Mined Land Reclamation Act to

Utah'’s coal program; administrative

procedures; appeals to district court and

further review; formal hearings: and
cessation orders, abatement notices, and
show cause orders. The amendment is
intended to revise Utah’s program and
plan to be consistent with SMCRA and
the Utah Administrative Procedures

Act, and to improve operational

efficiency.

DATES: Written comments must be

received by 4:00 p.m., m.s.t., December

30, 1994. ’

ADDRESSES: Written comments should

be mailed or hand delivered to Thomas

E. Ehmett at the address listed below.
Copies of the Utah program and Utah

plan, the proposed amendment, and all

written comments received in response
to this document will be available for -
public review at the addresses listed
below during normal business hours,

Monday through Friday, excluding

holidays. Each requester may receive

one- free copy of the proposed
amendment by contacting OSM's

Albuquerque Field Office.

Thomas E. Ehmett, Acting Director,
Albuquerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue,
NW,, Suite 1200, Albuquerque, New
Mexico 87102;

Utah Coal Regulatory and Abandoned
Mine Reclamation Programs, Division
of Oil, Gas and Mining, 355 West
North Temple, 3 Triad Center, Suite
350, Salt Lake City, Utah 84180-1203,
Telephone: (801) 538-5340.

FOR FURTHER INFORMATION CONTACT:

Thomas E. Ehmett, Telephone: (505}

766-1486.

SUPPLEMENTARY INFORMATION: .
I. Background on the Utah Program

On January 21, 1981, and June 3,
1983, the Secretary of the Interior
conditionally approved the Utah
program and approved the Utah plan.
General background information on the
Utah program and Utah plan, including
the Secretary’s findings, the disposition
of comments, the conditions of approval
of the Utah program, and approval of
the Utah plan, can be found in the

January 21, 1981, and June 3, 1983,
publications of the Federal Register (46
FR 5899 and 48 FR 24876). Subsequent
actions concerning Utah’s program and
program amendments can be found at
30 CFR 944.15, 944.16, and 944.30.
Subsequent actions concerning Utah's
plan amendments can be found at 30
CFR 944.25. -

1. Proposed Amendment

By letter dated April 14, 1994, Utah
submitted a proposed amendment to its
program pursuant to SMCRA
(administrative record No. UT-917).
Utah submitted the proposed
amendment in part to make its program
and plan consistent with SMCRA and in
part at its own initiative to make its
program and plan consistent with the
Utah Administrative Procedures Act,
thereby improving operational
efficiency.

The program provisions of the Utah
Coal Reclamation Act of 1979 that Utah
proposed to revise were: Utah Code
Annotated (UCA) 40-10-2, purpose of
Chapter 10; (2) UCA 40-10-3,
definitions of new terms “adjudicative
proceeding,” “lands eligible for
remining,” and “unanticipated event or
condition;" (3) UCA 40-10-6.5,
rulemaking authority and procedure; (4}
UCA 40-10-6.7, administrative
procedures; (5) UCA 40-10-7,
prohibition of financial interest in any
coal mining operation; (6) UCA 40-10-
8, coal exploration rules issued by the
Division of Oil, Gas and Mining
(Division) and penalty for violation; (7)
UCA 40-10-10, permit applications; (8)
UCA 40-10-11, Division action on the
permit application; (9) UCA 40-10-12,
revision or modification of permit
provisions; (10) UCA 40-10-13,
informal conferences; (11) UCA 40-10-
14, permit approval or disapproval,
appeals, and further review; {12) UCA
40-10-15, performance bonds; (13} UCA
40-10-186, release of performance bond,
surety, or deposit; (14) UCA 40-10-17,
revegetation standards on lands eligible
for remining; (15) UCA 40-10-18,
operator requirements for underground
coal mining; (16) UCA 40-10-19,
information provided by the permittee
to the Division and right of entry; (17)
UCA 40-10-20, contest of violation or
amount of penalty; (18) UCA 40-10-21,
civil action to compel compliance with
Utah'’s program and other rights not
affected; (19) UCA 40-10-22, violations
of Utah’s program or permit conditions;
{20) UCA 40-10-24, determination of
unsuitability of lands for surface coal
mining; and (21) UCA 40-10-30, _
judicial review of rules or orders. Utah
also proposed to repeal UCA 40-10-4,
“Mined land reclamation provisions

‘applied.” and UCA'40-10-31,

“Chapter’s procedures supersede Title
63, Chapter 46B,” and add the
requirement that UCA 40-10-11(5).
modification of permit issuance
prohibition, and UCA 40-10-17(2)(t)(ii).
revegetation standards on lands eligible
for remining. are repealed effective
September 30, 2004.

The plan provisions of the Utah Coal
Mining and Reclamation Act that Utah
proposed to revise were: (1) UCA 40-
10--25. lands and water eligible for
reclamation; {2) UCA 40-10-27, entry
upon land adversely affected by past
coal mining practices, State acquisition
of land and public sale, and water
pollution control and treatment plants;
and (3) UCA 40-10-28, recovery of
reclamation costs and liens against
reclaimed land.

OSM announced receipt of the
proposed amendment in the May 12,
1994. Federal Register (59 FR 24675},
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. UT-926). Because no one requested
a public hearing or meeting, none was
held. The public comment period ended
on June 13, 1994.

During its review of the amendment,
OSM identified concerns relating to the
provisions of the Utah Coal Reclamation
Act of 1979 at UCA 40-10-3(1),
definition of “adjudicative proceeding:”
UCA 40--10-4, applicability of
provisions of UCA 40-8; UCA 40-10-
6.7.and Utah Administrative Rule (Utah
Admin. R.) 641-100-100, administrative
procedures; UCA 40-10-11(3) schedule
of applicant's mining law violations:
UCA 40-10-11(5), remining operation
violations resulting from unanticipated
events or conditions; UCA 40—
1013(2)(b). location of informal
conferences; UCA 40-1014(6)(c). appeal

_to district court and further review;

UCA 40-10-16(e), informal conference
or formal hearings concerning
performance bond release decisions;
UCA 40-10-18(4), damage resulting
from underground coal mining
subsidence; UCA 40-10-20(2)(e),
contest of a violation or amount of a
civil penalty; UCA 40-10-22(2)(b),
cessation order, abatement notice or
show cause order; UCA 40-10-22(3)(e).
costs assessed against the permittee or
any person having an interest that is or
may be adversely affected by the notice
or order of the Board of Oil, Gas and
Mining (Board); and UCA 40-10-
28(1)(b) and (2){(b), recovery of
reclamation costs and liens against
reclaimed land. OSM notified Utah of
the concerns by letter dated October 24,
1994 {administrative record No. UT—
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980). Utah responded in a letter dated
December 7, 1994, by submitting a
revised amendment and additional
explanatory information (administrative
record No. UT-997).

- Utah proposes additional explanatory
information for (1) UCA 40-10-4, for
the.purpose of explaining its intention
in repealing UCA 40-10—4, which
allowed the Utah Mined Land
Reclamation Act and its implementing
rules at Utah Admin. R. Part 647 to be
applied to the Utah’s coal mining
program, (2) UCA 40-10-16(6), for the
purpose of affirming that the provisions
of Utah Admin. R. Part 641, Rules of
Practice and Procedure of the Board,
apply to hearings held for the purposes
of bond release and to verify that when
an informal hearing is converted to a
‘formal hearing, the requirements of a
formal proceeding apply, and (3) UCA
40-10-22(2)(b), for the purpose of
explaining that this provision allows for
the Utah Supreme Court to be the '
authority for madifying or setting aside
a Board order or decision, and that, to
the extent that any judicial body. can
reconsider its own order or decision, the
district court.can perform a review and
act in a manner consistent with the
Federal counterpart provisions for
granting a stay of enforcement or other
relief. Utah also proposes revisions to
(1) Utah Admin. R. 641-100-100, to
provide that “[{t]he rules for informal
adjudicative proceedings are in “the
Coal Program Rules,” the Oil and Gas
Conservation Rules and the Mineral
Rules and (2) UCA 40-10-14(6), to
provide that any applicant or person
with an interest which is or may be
adversely affected who has participated
in the proceedings as an objector, and
" who is aggrieved by the decision of the
Board, “may appeal the decision of the
Board directly to the Utah Supreme
Court;” to allow in those instances
where the Board fails to act that “the
applicant or any person with an interest
which is or may be adversely affected,
who has requested a hearing in
accordance with Subsection (3), to bring
an action in” the district court, and to

delete the provision allowing for review -

of the adjudication of the district court
by the Utah Supreme Court; to provide
that ““[alny party to the action in district
court may appeal from the final ’
judgment, order, or decree of the district
court;”” and to require that the “[tJime
frame for appeals under Subsection (6)
{a) through (c) shall be consistent with
applicable provisions in Section 63—
46b-14, Administrative Procedures
Act.”

I11. Public Comment Procedureé

OSM is reopening the comment
period on the proposed Utah program
and plan amendment to provide the
public an opportunity to reconsider the
adequacy of the proposed amendment
in light of the additional materials
submitted. In accordance with the
provisions of 30 CFR 732.17(h) and
884.15(a), OSM is seeking comments on
whether the proposed amendment
satisfies the applicable program and
plan approval criteria of 30 CFR 732.15
and 884.14. If the amendment is deemed
adequate, it will becomne part of the
Utah program and plan.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recornmendations.
Comments received after the time
indicated under “DATES” or at
locations other than the Albuquerque
Field Office will not necessarily be B
considered in the final rulemaking or
included in the administrative record.

IV. Procedural Determinations

1 Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
{OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
{Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs, abandoned mine land
reclamation (AMLR] plans, program
amendments, and plan revisions since
such program or plan is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h}(10), on
proposed state regulatory programs and
program amendments submitted by the
States must be based solelyona
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR Parts 730, 731, and 732 have been
met. Decisions on proposed state AMLR
plans and revisions thereof submitted
by a State are based on a determination
of whether the submittal meets the
requirements of Title IF of SMCRA (30
U.S.C. 1231-1243) and the applicable

Federal regulations at 30 CFR Parts 884 -
and 888.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 1292 1291(D))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)) while state AMLR plans and
revisions thereof are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the -
Department of the Interior (516 DMG,
appendix 8, paragraph 8.4B(29)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act {44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5.
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements established by
SMCRA or previously promulgated by
OSM will be implemented by the State.
In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions in the analysis for the
corresponding Federal regulations.

List of Subjects in 30 CFR Part 944

Intergovernmental relations, Surface
mining, Underground mining.

Dated: December 9, 1994.
Peter A. Rutledgé,
Acting Assistant Director, Western Support
Center.
{FR Doc. 94-30831 Filed 12-14-94; 8:45 am|

BILLING CODE 4310-05-M
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lf'\ State of Utah
) DEPARTMENT OF NATURAL RESOURCES
N7 DIVISION OF OIL, GAS AND MINING.
Michael O. Leavitt

355 West North Temple
Governor 3 Triad Cen'ter, Suite 350
Ted Stewart Sait take City, Utah 84180-1203
Executive Director § 801-538-5340

James W. Carter J 801-359-3940 (Fax)
Division Director 8 801-538-5319 (TDD)

February 24, 1995

Thomas E. Ehmett, Acting Director
Office of Surface Mining
Reclamation and Enforcement

EGELUE

505 Marquette N.W., Suite 1200

Albuquerque, New Mexico 87102 MAR 1 31995 i
o

Re: UT-979, UT-999, SPATS UT-030-FOR DIV OF OiL, GAS & MINING

\v@\/\\
Dear W:

| am writing in response to your letter of February 14, 1995, concerning the
above-requested amendment to the Utah coal regulatory program.

At this time, the Division of Oil, Gas and Mining wishes to withdraw its
request for approval of the amendment. It is evident that considerable additional
work needs to be done before the amendment can be approved as part of the coal
regulatory program. Thank you for your efforts to date.

Very truly yours,

mes W. Carter

irector
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

355 Wast North Temple

3 Triad Center, Suite 350

Ted Stewart Salt Lake City, Utah 84180-1203

Exccutive Director § 801-538-5340
James W. Carter § 801-359-3940 (Fax)

wamonm?gr’ EW@UD@S(DUW E“
L{ﬁ MAR 13199 h

DIV OF OIL, GAS & MINING ‘

@ State %f Utah

Michael O. Leavitt
Governor

Thomas E. Ehmett, Acting Director
Office of Surface Mining
Reclamation and Enforcement

505 Marquette N.W., Suite 1200
Albuquerque, New Mexico 87102

Re: UT-028-FOR, Husbandry Practices for the Utah Regulatory Program

Dear Mr Ehn_let\t(:\'

Enclosed you will find the materials necessary to convert the previously submitted
informal amendment to the Utah Coal Regulatory Program to formal status.. As you
probably recall, on April 25, 1994, I sent you a preliminary version of draft rule changes
and a draft "Appendix C" to the Utah Vegetation Information Guidelines. Your comments of
July 7, 1994 were most helpful in our redrafting efforts, and we now include for your review
and approval a new version of both of these documents labelled as Enclosures Nos. 2 and 3,
respectively, along with a number of additional documents. The additional material is
included in response to your request for more additional documentation and includes:

® A letter dated April 8, 1994 from the Manti LaSal National Forest to the Division.
® Weed Control Handbook.

The U.S.F.S Burned Area Emergency Rehabilitation Handbook, FSH #11/78.

® The BLM Emergency Fire Rehabilitation Handbook and Utah State Office
Supplement, #H-7142-1.

The SCS Critical Area Planting Guideline.

State of Utah, Department of Agriculture, memo to the Division dated January 30,

1995

In direct response to the issues set forth in your July 7, 1994 letter, I have included a
numbered list in Enclosure No. 1. It clarifies Utah’s intent overall in the submittal and
directs you to the appropriate parts of the submittal. I trust that we have addressed your
concerns satisfactorily. We have conducted rulemaking on the enclosed rule changes and a
public hearing was held on January 25, 1995 at the Division Offices.
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Thomas E. Ehmett
UT-028-FOR
February 6, 1995

I have requested the Assistant Attorney General to review the proposed rules which
are the subject of this submittal along with the Draft Appendix "C" and can now state that to
the best of my knowledge and belief there are no parts of these materials which conflict with

existing statutes or administrative rules.

Please let me know if I can provide you with any additional information or answer
any questions on this formal submittal.

Very truly yours,

NS @%

James W. Carter
Director

jbe

cc/enc: L. Braxton
P. Baker
R. Daniels
S. White

P:HUSBANDR.LTR



Enclosure No. 1

RESPONSE TO ISSUES IDENTIFIED IN OSM LETTER OF 7/7/94
UT-028-FOR (formerly UT-028-INF)

1. Approval of Normal Husbandry Practices.

Utah Administrative Rule 30 CFR 816.116 (¢) (4)
(Admin. R.) 645-301-357.301 30 CFR 817.116 (c) (4)

OSM found R645-301-357.301 to be less effective than the federal counterpart in that

the proposed rule change did not clearly specify that only those practices which are approved
by the Division and the Office would be considered approved normal husbandry practices.

Response
R645-301-357.301 has been revised to clarify the proposed regulation.

2. Supporting Documentation for Proposed Normal Husbandry Practices.

Utah Admin. R. 645-301-311, 645-301-312, 30 CFR 816.116 (c) (4)
645-301-357.320, 645-301-357.330, 30 CFR 817.116 (c) (4)
645-301-357.332, 645-301-357.340,
645-301-357.350, 645-301-357.365

OSM requested documentation which supports the proposed husbandry practices as
normal for the region.

Response

(1) Included in this package is a copy of a letter from the regional office of the Manti-
La Sal National Forest supporting the practice of planting live seedlings and their subsequent
irrigation.

(2) Included is a copy of the Weed Control Handbook.

(3) Included is a copy of a letter from the regional office of the Manti-La Sal National
Forest supporting the exclusion of wildlife on recently revegetated areas.

(4) Included is a copy of the BLM’s and Forest Service’s Emergency Fire
Rehabilitation Handbook pertaining to reseeding and replanting after wildfire.

(5) Included is a copy of the Critical Area Planting guideline and the Utah
Supplement to National Practice to support repair of rills and gullies.
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3. Trees and Shrubs Counted in Determining Revegetation Success.

Utah Admin. R. 645-301-357.311 30 CFR 816.116 (b) (3) (ii)
Utah Admin. R. 645-301-357.312 30 CFR 817.116 (b) (3) (ii)

Because of the difficulty of implementing the proposed rules the Office suggests that

the rules be modified to allow transplanting or reseeding of shrubs only through 40 percent
of the extended liability period and to limit the counted number of shrubs from a reseeded

scalped area to one.

Response

The rule at R645-301-357.111 and R645-301-357.112 has been modified as suggested.

4, Vegetation Establishment and Competition.

Utah Admin. R. 645-301-357.324 30 CFR 816.116 (c) (1) and (4)
30 CFR 817.116 (c) (1) and (4)

The Office found that Utah’s proposal to allow reseeding of bare areas to be
augmentive and less effective than the Federal counterpart.

Response

Utah has reworded the rule to allow reseeding of bare areas which have been
damaged by weed control efforts.

5. Wildfire and Other Disasters Occurring After Phase II Bond Release.

Utah Admin. R. 645-301-357.340 30 CFR 816.111
=T 30 CFR 817.111

30 CFR 816.116 (¢c) (4)
30 CFR 817.116 (¢) (4)

OSM found Utah’s proposal to be less effective than the federal regulations in that
natural disasters could be interpreted to include climatic variation. The office also found that
the federal regulations make no exceptions from restarting the liability period for manmade
occurrences.

Response

The Division has rewritten R645—301-357.34O to exclude climatic variation from
natural disasters and include third-party vandalism.



6. Irrigation of Transplants.

Utah Admin. R. 645-301-357.350 30 CFR 816.116 (c) (4)
30 CFR 817.116 (c) (4)

OSM recommended that the rule be clarified to only allow irrigation of transplanted
trees and shrubs and not the general irrigation of reseeded areas.

Response

The rule has been modified as suggested.
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AR 2 5 S = Proposed Rules
DRAFT - April 25, 1994

R645. Natural Resources; Oil, Gas and Mining; Coal.
R645-301. Coal Mine Permitting: Permit Application Requirements.
R645-301-300. Biology.

310. Introduction. Each permit application will include descriptions of the:

311. Vegetative, fish, and wildlife resources of the permit area and adjacent areas as
described under R645-301-320;

312. Potential impacts to vegetative, fish and wildlife resources and methods
proposed to minimize these impacts during coal mining and reclamation operations as
described under R645-301-330 and R645-301-340; and

313. Proposed reclamation designed to restore or enhance vegetative, fish, and
wildlife resources to a condition suitable for the designated postmining land use as described
under R645-301-340.

320. Environmental Description.

321. Vegetation Information. The permit application will contain descriptions as
follows:

321.100. If required by the Division, plant communities within the proposed permit
area and any reference area for SURFACE COAL MINING AND RECLAMATION
ACTIVITIES and areas affected by surface operations incident to an underground mine for
UNDERGROUND COAL MINING AND RECLAMATION ACTIVITIES. This description
will include information adequate to predict the potential for reestablishing vegetation; and

321.200. The productivity of the land before mining within the proposed permit area
for SURFACE COAL MINING AND RECLAMATION ACTIVITIES. and areas.affected by .
surface operations incident to an underground mine for UNDERGROUND COAL MINING
AND RECLAMATION ACTIVITIES, expressed as average yield of food, fiber, forage, or
wood products from such lands obtained under high levels of management. The productivity
will be determined by yield data or estimates for similar sites based on current data from the
U. S. Department of Agriculture, state agricultural universities, or appropriate state natural
resource or agricultural agencies.

322. Fish and Wildlife Information. Each application will include fish and w1ldhfe
resource information for the permit area and adjacent areas.

322.100. The scope and level of detail for such information will be determined by
the Division in consultation with state and federal agencies with responsibilities for fish and
wildlife and will be sufficient to design the protection and enhancement plan required under
R645-301-333.

322.200. Site-specific resource information necessary to address the respective
species or habitats will be required when the permit area or adjacent area is likely to include:

322.210. Listed or proposed endangered or threatened species of plants or animals or
their critical habitats listed by the Secretary under the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), or those species or habitats protected by similar state

statutes;
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Proposed Rules
DRAFT - April 25, 1994

322.220. Habitats of unusually high value for fish and wildlife such as important
streams, wetlands, riparian areas, cliffs supporting raptors, areas offering special shelter or
protection, migration routes, or reproduction and wintering areas; or

322.230. Other species or habitats identified through agency consultation as requiring
special protection under state or federal law.

322.300. Fish and Wildlife Service review. Upon request, the Division will provide
the resource information required under R645-301-322 and the protection and enhancement
plan required under R645-301-333 to the U.S. Fish and Wildlife Service Regional or Field
Office for their review. This information will be provided within 10 days of receipt of the
request from the Service.

323. Maps and Aerial Photographs. Maps or aerial photographs of the permit area
and adjacent areas will be provided which delineate:

323.100. The location and boundary of any proposed reference area for determining
the success of revegetation;

323.200. Elevations and locations of monitoring stations used to gather data for fish

and wildlife, and any special habitat features;

323.300. Each facility to be used to protect and enhance fish and wildlife and related
environmental values; and

323.400. If required, each vegetative type and plant community, including sample
locations. Sufficient adjacent areas will be included to allow evaluation of vegetation as
important habitat for fish and wildlife for those species identified under R645-301-322.

330. Operation Plan. Each application- will contain a plan for protection.of ... . ... ... ... ..

vegetation, fish, and wildlife resources throughout the life of the mine. The plan will
provide:

331. A description of the measures taken to disturb the smallest practicable area at
any one time and through prompt establishment and maintenance of vegetation for interim
stabilization of disturbed areas to minimize surface erosion. This may include part or all of
the plan for final revegetation as described in R645-301-341.100 and R645-301-341.200;

332. For the purposes of UNDERGROUND COAL MINING AND
RECLAMATION ACTIVITIES a description of the anticipated impacts of subsidence on
renewable resource lands identified in R645-301-320, and how such impact will be mitigated;

333. A description of how, to the extent possible, using the best technology currently
available, the operator will minimize disturbances and adverse impacts to fish and wildlife
and related environmental values during coal mining and reclamation operations, including
compliance with the Endangered Species Act of 1973 during coal mining and reclamation
operations, including the location and operation of haul and access roads and support
facilities so as to avoid or minimize impacts on important fish and wildlife species or other
species protected by state or federal law; and how enhancement of these resources will be
achieved, where practicable. This Description will:

333.100. Be consistent with the requirements of R645-301-358;
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Proposed Rules
DRAFT - April 25, 1994

333.200. Apply, at a minimum, to species and habitats identified under R645-301-
322; and }
333.300. Include protective measures that will be used during the active mining
phase of operation. Such measures may include the establishment of buffer zones, the
selective location and special design of haul roads and powerlines, and the monitoring of
surface water quality and quantity.

340. Reclamation Plan.

341. Revegetation. Each application will contain a reclamation plan for final
revegetation of all lands disturbed by coal mining and reclamation operations, except water
areas and the surface of roads approved as part of the postmining land use, as required in
R645-301-353 through R645-301-357, showing how the applicant will comply with the
biological protection performance standards of the State Program. The plan will include, at a
minimum:

341.100. A detailed schedule and timetable for the completion of each major step in
the revegetation plan;

341.200. Descriptions of the following:

341.210. Species and amounts per acre of seeds and/or seedlings to be used. If fish

and wildlife habitat will be a postmining land use, the criteria of R645-301-342.300 apply.
341.220. Methods to be used in planting and seeding;
341.230. Mulching techniques, including type of mulch and rate of application;
341.240. Irrigation, if appropriate, and pest and disease control measures, if any;

and 77

required in R645-301-356.

341.300. The Division may require greenhouse studies, field trials, or equivalent
methods of testing proposed or potential revegetation materials and methods to demonstrate
that revegetation is feasible pursuant to R645-300-133.710.

~ 342. Fish and Wildlife. Each application will contain a fish and wildlife plan for the
reclamation and postmining phase of operation consistent with R645-301-330, the
performance standards of R645-301-358 and include the following:

342.100. Enhancement measures that will be used during the reclamation and
postmining phase of operation to develop aquatic and terrestrial habitat. Such measures may
include restoration of streams and other wetlands, retention of ponds and impoundments,
establishment of vegetation for wildlife food and cover, and the replacement of perches and
nest boxes. Where the plan does not include enhancement measures, a statement will be
given explaining why enhancement is not practicable.

342.200. Where fish and wildlife habitat is to be a postmining land use, the plant
species to be used on reclaimed areas will be selected on the basis of the following criteria:

342.210. Their proven nutritional value for fish or wildlife;

342.220. Their use as cover for fish or wildlife; and
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Proposed Rules
DRAFT - April 25, 1994

342.230. Their ability to support and enhance fish or wildlife habitat after the release
of performance bonds. The selected plants will be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish and wildlife.

342.300. Where cropland is to be the postmining land use, and where appropriate for
wildlife- and crop-management practices, the operator will intersperse the fields with trees,
hedges, or fence rows throughout the harvested area to break up large blocks of monoculture
and to diversify habitat types for birds and other animals.

342.400. Where residential, public service, or industrial uses are to be the
postmining land use, and where consistent with the approved postmining land use, the
operator will intersperse reclaimed lands with greenbelts utilizing species of grass, shrubs,
and trees useful as food and cover for wildlife.

350. Performance Standards.

351. General Requirements. All coal mining and reclamation operations will be
carried out according to plans provided under R645-301-330 through R645-301-340.

352. Contemporaneous Reclamation. Revegetation on all land that is disturbed by
coal mining and reclamation operations, will occur as contemporaneously as practicable with
mining operations, except when such mining operations are conducted in accordance with a
variance for combined SURFACE and UNDERGROUND COAL MINING AND
RECLAMATION ACTIVITIES issued under R645-302-280. The Division may establish

schedules that define contemporaneous reclamation.
353. Revegetation: General Requirements. The permittee will establish on regraded

areas and on all other disturbed areas, except water -areas-and-surface-areas-of roads-thatare- - - -

approved as part of the postmining land use, a vegetative cover that is in accordance with the
approved permit and reclamation plan.

353.100. The vegetative cover will be:

353.110. Diverse, effective, and permanent;

353.120. Comprised of species native to the area, or of introduced species where
desirable and necessary to achieve the approved postmining land use and approved by the
Division;

353.130. At least equal in extent of cover to the natural vegetation of the area; and

353.140. Capable of stabilizing the soil surface from erosion.

353.200. The reestablished plant species will:

353.210. Be compatible with the approved postmining land use;

353.220. Have the same seasonal characteristics of growth as the original vegetation;

353.230. Be capable of self-regeneration and plant succession;

353.240. Be compatible with the plant and animal species of the area; and

353.250. Meet the requirements of applicable Utah and federal seed, poisonous and
noxious plant; and introduced species laws or regulations.

353.300. The Division may grant exception to the requirements of R645-301-353.220
and R645-301-353.230 when the species are necessary to achieve a quick-growing,
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" Proposed Rules
DRAFT - April 25, 1994

temporary, stabilizing cover, and measures to establish permanent vegetation are included in
the approved permit and reclamation plan.

353.400. When the approved postmining land use is cropland, the Division may
grant exceptions to the requirements of R645-301-353.110, R645-301-353.130, R645-301-
353.220 and R645-301-353.230. The requirements of R645-302-317 apply to areas identified
as prime farmland.

354. Revegetation: Timing. Disturbed areas will be planted during the first normal
period for favorable planting conditions after replacement of the plant-growth medium. The
normal period for favorable planting is that planting time generally accepted locally for the
type of plant materials selected.

355. Revegetation: Mulching and Other Soil Stabilizing Practices. Suitable mulch
and other soil stabilizing practices will be used on all areas that have been regraded and
covered by topsoil or topsoil substitutes. The Division may waive this requirement if
seasonal, soil, or slope factors result in a condition where mulch and other soil stabilizing
practices are not necessary to control erosion and to promptly establish an effective
vegetative cover.

356. Revegetation: Standards for Success.

356.100. Success of revegetation will be judged on the effectiveness of the vegetation
for the approved postmining land use, the extent of cover compared to the extent of cover of
the reference area or other approved success standard, and the general requirements of R645-
301-353. :
356.110. Standards for success, statistically valid sampling techniques. for measuring
success, and approved methods are identified in the Division’s "Vegetation Information
Guidelines, Appendix A."

356.120. Standards for success will include criteria representative of unmined lands
in the area being reclaimed to evaluate the appropriate vegetation parameters of ground
cover, production, or stocking. Ground cover, production, or stocking will be considered
equal to the approved success standard when they are not less than 90 percent of the.success
standard. The sampling techniques for measuring success will use a 90-percent statistical
confidence interval (i.e., one-sided test with a 0.10 alpha error).

356.200. Standards for success will be applied in accordance with the approved
postmining land use and, at a minimum, the following conditions:

356.210. For areas developed for use as grazing land or pasture land, the ground
cover and production of living plants on the revegetated area will be at least equal to that of
a reference area or such other success standards approved by the Division.

356.220. For areas developed for use as cropland, crop production on the
revegetated area will be at least equal to that of a reference area or such other success
standards approved by the Division. The requirements of R645-302-310 through R645-302-
317 apply to areas identified as prime farmland.
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Proposed Rules
DRAFT - April 25, 1994

356.230. For areas to be developed for fish and wildlife habitat, recreation, shelter
belts, or forest products, success of vegetation will be determined on the basis of tree and
shrub stocking and vegetative ground cover. Such parameters are described as follows:

356.231. Minimum stocking and planting arrangements will be specified by the
Division on the basis of local and regional conditions and after consultation with and
approval by Utah agencies responsible for the administration of forestry and wildlife
programs. Consultation and approval will be on a permit specific basis and will be
performed in accordance with the “Vegetation Information Guidelines" of the division.

356.232. Trees and shrubs that will be used in determining the success of stocking
and the adequacy of plant arrangement will have utility for the approved postmining land
use. At the time of bond release, such trees and shrubs will be healthy, and at least 80
percent will have been in place for at least 60 percent of the applicable minimum period of
responsibility. No trees and shrubs in place for less than two growing seasons will be
counted in determining stocking adequacy.

356.233. Vegetative ground cover will not be less than that required to achieve the
approved postmining land use.

356.240. For areas to be developed for industrial, commercial, or residential use less
than two years after regrading is completed, the vegetative ground cover will not be less than
that required to control erosion.

356.250. For areas previously disturbed by mining that were not reclaimed to the
requirements of R645-200 through R645-203 and R645-301 .through R645-302 and that are
remined or otherwise redisturbed by-coal-mining and . reclamation operations, at.a minimum,.
the vegetative ground cover will be not less than the ground cover existing before
redisturbance and will be adequate to control erosion.

356.300. Siltation structures will be maintained until removal is authorized by the
Division and the disturbed area has been stabilized and revegetated. In no case will the
structure be removed sooner than two years after the last augmented seeding.

- 356.400. When a siltation structure is removed, the land on which the siltatign
structure was located will be revegetated in accordance with the reclamation plan and R645-
301-353 through R645-301-357.

357. Revegetation: Extended Responsibility Period.

357.100. The period of extended responsibility for successful vegetation will begin
after the last year of augmented seeding, fertilization, irrigation, or other work, excluding
husbandry practices that are approved by the Division in accordance with paragraph R645-
301-357.300.

357.200. Vegetation parameters identified in R645-301-356.200 will equal or exceed
the approved success standard during the growing seasons for the last two years of the
responsibility period. The period of extended responsibility will continue for five or ten
years based on precipitation data reported pursuant to R645-301-724.411, as follows:
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Proposed Rules
DRAFT - April 25, 1994

357.210. In areas of more than 26.0 inches average annual precipitation, the period
of responsibility will continue for a period of not less than five full years.

357.220. In areas of 26.0 inches or less average annual precipitation, the period of
responsibility will contmue for a period of not less than ten full years.
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R645. Natural Resources; Oil, Gas and Mining; Coal.
R645-301. Coal Mine Permitting: Permit Application Requirements.
R645-301-300. Biology.

357. Revegetation: Extended Responsibility Period.

357.100. The period of extended responsibility for successful vegetation will begin
after the last year of augmented seeding, fertilization, irrigation, or other work, excluding
husbandry practices that are approved by the Division in accordance with paragraph R645-
301-357.300.

357.200. Vegetation parameters identified in R645-301-356.200 will equal or exceed
the approved success standard during the growing seasons for the last two years of the
responsibility period. The period of extended responsibility will continue for five or ten
years based on precipitation data reported pursuant to R645-301-724.411, as follows:

357.210. In areas of more than 26.0 inches average annual precipitation, the period
of responsibility will continue for a period of not less than five full years.

357.220. In areas of 26.0 inches or less average annual precipitation, the period of
responsibility will continue for a period of not less than ten full years.

357 300 Husbandrv Practlces- General Informat1on fPhe—Dw&s&eﬂ—m&y—&ppfeve

357 301 The Division may approve certain selectlve husbandry practices without
lengthening the extended responsibility period. Practices that may be approved are identified
in R645-301-357.310 through R645-301-357.365. The operator may propose to use
additional practices, but they would need to be approved as part of the Utah Program in
accordance with 30 CFR 732.17. Any practices used will first be incorporated into the
mining and reclamation plan and approved in writing by the Division. Approved practices
are normal conservation practices for unmined lands within the region which have land uses
similar to the approved postmining land use of the disturbed area. Approved practices may
continue as part of the postmining land use, but discontinuance of the practices after the end
of the bond liability period will not jeopardize permanent revegetation success. Augmented
seeding, fertilization, or irrigation will not be approved without extending the period of

responsibility for revegetation success and bond liability for the areas affected by said
activities and in accordance with R645-301-820.330.
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357.302. The Permittee will demonstrate that husbandry practices proposed for a
reclaimed area are not necessitated by inadequate grading practices, adverse soil conditions,
or poor reclamation procedures.

357.303. The Division will consider the entire area that is bonded within the same
increment, as defined in R645-301-820.110, when calculating the extent of area that may be
treated by husbandry practices.

357.304. 1If it is necessary to seed or plant in excess of the limits set forth under
R645-301-357.300, the Division may allow a separate extended responsibility period for
these reseeded or replanted areas in accordance with R645-301-820.330.

357.310. Reestablishing trees and shrubs

357.311. Trees or shrubs may be replanted or reseeded at a rate of up to a
cumulative total of 20% of the required stocking rate through 40% of the extended
responsibility period.

357.312. If shrubs are to be established by seed in areas of established vegetation,
small areas will be scalped. The number of shrubs to be counted toward the tree and shrub
density standard for success from each scalped area is limited to one.

357.320. Weed Control and Associated Revegetation. Weed control through
chemical, mechanical, and biological means discussed in R645-301-357.321 through R645-
301-357.323 is allowed through the entire extended responsibility period for noxious weeds
and through the first 20% of the responsibility period for other weeds. Any revegetation
necessitated by the following weed control methods will be performed according to the
seeding and transplanting parameters set forth in R645-301-357.324.

357.321. Chemical Weed Control. Weed control through chemical means, following
the current Weed Control Handbook (published annually or biannually by the Utah State
University Cooperative Extension Service) and herbicide labels, is allowed.

357.322. Mechanical Weed Control. Mechanical practices that may be approved

include hand roguing, grubbing and mowing.
357.323. Biological Weed Control. Selective grazing by domestic livestock is

allowed. Biological control of weeds through disease, insects, or other biological weed
control agents is allowed but will be approved on a case-by-case basis by the Division, and
other appropriate agency or agencies which have the authority to regulate the introduction
and/or use of biological control agents.

357.324. Where weed control practices damage desirable vegetation, areas treated to
control weeds may be reseeded or replanted according to the following limitations, Up to a
cumulative total of 15% of a reclaimed area may be reseeded or replanted during the first

20% of the extended responsibility period without restarting the responsibility period. After
the first 20% of the responsibility period, no more than 3% of the reclaimed area may be

reseeded in any single year without restarting the responsibility period, and no continuous
reseeded area may be larger than one acre. Furthermore, no seeding is allowed after the
first 60% of the responsibility period or Phase II bond release, whichever comes first. Any

seeding outside these parameters is considered to be "augmentative seeding,” and will restart

the extended responsibility period.
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357.330. Control of Other Pests.

357.331. Control of big game (deer, elk, moose, antelope) may be used only during
the first 60% of the extended responsibility period or until Phase IT bond release, whichever
comes first. Any methods used will first be approved by the Division and, as appropriate,
the land management agency and the Utah Division of Wildlife Resources. Methods that
may be used include fencing and other barriers, repellents, scaring, shooting, and trapping
and relocation. Trapping and special hunts or shooting will be approved by the Division of
Wildlife Resources. Other control techniques may be allowed but will be considered on a
case-by-case basis by the Division and by the Utah Division of Wildlife Resources.
Appendix C of the Division’s "Vegetation Information Guidelines" includes a non-exhaustive
list of publications containing big game control methods.

357.332. Control of small mammals and insects will be approved on a case-by-case
basis by the Utah Division of Wildlife Resources and/or the Utah Department of Agriculture.
~ The recommendations of these agencies will also be approved by the appropriate land

management agency or agencies. Small mammal control will be allowed only during the first
60% of the extended responsibility period or until Phase II bond release, whichever comes
first. Insect control will be allowed through the entire extended responsibility period if it is
determined, through consultation with the Utah Department of Agriculture or Cooperative
Extension Service, that a_specific practice is being performed on adjacent unmined lands.

357.340. Natural Disasters and Third-Party Interference Occurring After Phase 11
Bond Release. Where necessitated by a natural disaster, excluding climatic variation, or

third-party interference, such as vandalism, which is not caused by any lack of planning,
design, or implementation of the mining and reclamation plan on the part of the Permittee,
the seeding and planting of the entire area which is significantly affected by the disaster or

interference will be allowed as an accepted husbandry practice and thus will not restart the
extended responsibility period. Examples of natural disasters that may necessitate reseeding
which will not restart the extended responsibility period include wildfires, earthquakes, and
mass movement originating outside the disturbed area.

357.341. The extent of the area where seeding and planting will be allowed will be
determined by the Division in cooperation with the Permittee.
: 357.342. All applicable revegetation success standards will be achieved on areas

reseeded following a disaster, including R645-301-356.232 for areas with a designated

postmining land use of forestry or wildlife.

357.343. Seeding and planting after natural disasters or third-party interference will
only be allowed in areas where Phase II bond release has been granted.

357.350. Irrigation. The irrigation of transplants, but not of general areas, is

allowed through the first 20% of the extended responsibility period. Irrigation may be by
such methods as, but not limited to, drip irrigation, hand watering, or sprinkling.

357.360. Highly Erodible Area and Rill and Gully Repair. The repair of highly
erodible areas and rills and gullies will not be considered an augmentative practice, and will
thus not restart the extended responsibility period, if the affected area as defined in R645-

301-357.363 comprises no more than 15% of the disturbed area for the first 20% of the
extended responsibility period and if no continuous area to be repaired is larger than one

acre.
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357.361. After the first 20% of the extended responsibility: period but prior to the
end of the first 60% of the responsibility period or until Phase II bond release, whichever
comes first, highly erodible area and rill and gully repair will be considered augmentative,
and will thus restart the responsibility period, if the area to be repaired is greater than 3% of
the total disturbed area or if a continuous area is larger than one acre.

357.362. The extent of the affected area will be determined by the Division in
cooperation with the Permittee.

357.363. The area affected by the repair of highly erodible areas and rills and gullies
is defined as any area that is reseeded as a result of the repair. Also included in the affected
areas are interspacial areas of thirty feet or less between repaired rills and gullies. Highly
erodible areas are those areas which cannot usually be stabilized by ordinary conservation
treatments and if left untreated can cause severe ergsion or sediment damage.

357.364. The repair and/or treatment of rills and gullies which result from a
deficient surface water control or grading plan, as defined by the recurrence of rills and
gullies, will be considered an augmentative practice and will thus restart the extended
responsibility period.

357.365. The Permittee shall demonstrate by specific plans and designs the methods
to be used for the treatment of highly erodible areas and rills and gullies. These will be
based on a combination of treatments recommended in the Soil Conservation Service Critical
Area Planting recommendations, literature recommendations including those found in
Appendix_C of the Division’s "Vegetation Information Guidelines", and other successful
practices used at other reclamation sites in the State of Utah. Any treatment practices used

will be approved by the Division.
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February 6, 1995

Pest Control:

Plummer, A.P., D.R. Christensen, and S.B. Monsen. 1968. Restoring big-game range in
Utah. Utah Division of Fish and Game Publication No. 68-3. p. 1-183.

USDA Forest Service. 1988. Fences. Missoula Technology and Development Center,
Richard Karsky (Project Leader). U.S. Government Printing Office: 1988-594-
194/80139. p. 1-210.

Vallentine, J.F. 1977. Range development and improvements. Brigham Young University
Press, Provo, Utah. p. 1-516.

Wildlife Society, The. 1980. Wildlife management techniques manual, fourth edition:
revised. S.D. Schemnitz (ed.). The Wildlife Society, Washington, D.C. p. 1-686.

Rill and Gully Repair:

Israelsen, C.E., J.E. Fletcher, F.W. Haws, and E.K. Israelsen. 1984. Erosion and
sedimentation in Utah: a guide for control. Utah Water Research Laboratory,
Logan, Utah. Hydraulics and Hydrology Series UWRL/H-84/03. p. 1-90.

Transportation Research Board. 1980. Erosion control during highway construction: manual
on principles and practices. National Research Council, Washington, D.C. National
Cooperative Highway Research Program Report 221. p. 1-23.

Utah State University Agricultural Experiment Station and Cooperative Extension Service.
1989. Interagency forage and conservation planting guide for Utah. Howard Horton
(ed.). Extension Circular EC433. p. 1-67.

Vallentine, J.F. 1977. Range development and improvements. Brigham Young University
Press, Provo, Utah. p. 1-516.
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Seeding and Planting:

Bureau of Land Management. 1987. Renewable resource improvement and treatment
guidelines and procedures. Bureau of Land Management Handbook H-1740-1. p. IV-

1 to IV-10.

Ferguson, R.B., and N.C. Frischknecht. 1981. Shrub establishment on reconstructed soils in
semiarid areas. Proc. Shrub establishment on disturbed arid and semi-arid lands.
Wyoming Game and Fish Dept. p. 1-154.

Plummer, A.P., D.R. Christensen, and S.B. Monsen. 1968. Restoring big-game range in
Utah. Utah Division of Fish and Game Publication No. 68-3. p. 1-183.

Utah State University Agricultufal Experiment Station and Cooperative Extension Service.
1989. Interagency forage and conservation planting guide for Utah. Howard Horton
(ed.). Extension Circular EC433. p. 1-67.

Vallentine, J.F. 1977. Range development and improvements. Brigham Young University
Press, Provo, Utah. p. 1-516.

Weed Control:

Bureau of Land Management. 1991. Final environmental impact statement, vegetation
treatment on BLM lands in thirteen western states. U.S. Government Printing Office:
1991-573-071/44014.

Montana State University, Utah State University, and University of Wyoming Cooperative
Extension Services. 1993. 1993-94 Montana - Utah - Wyoming weed control
handbook. Tom D. Whitson, Steven A. Dewey, and Peter K. Fay (editors).

p. 1-210.
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DEPARTMENT OF NATURAL RES
DIVISION OF OIL, GAS AND MINING

55 Wasi Nonth Temple
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Executive Dinvcwor | 991-938-3340
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Dividan Diresic: ¥ 601.538 sa18 (10D}

@ State of Utah

MichaelO. Laavitt
Gavernee

February 22, 1995

Bob Uram, Dirsctor

Office of Surface Mining

1951 Constitution Avenue, N.W,
Washington, D.C. 20240

EGEINVET

|

MR 13055 )

;;:...,_“_ j

Dear Mr. Uram: DIV OF OIL, GAS & MINING

I 8m writing in response to your letter of February 7, 1985, notifying me of
the commencement of a Part 733 process concerning the permitting of public roads
In Utah. All mine access and haul roads required to be parmittad under the Utah
coal regulatory program are currently under permit &nd regulation,

Tha Division’s position with regard 1o OSM’s wish to have the Division
reconsider its roads permitting decisions is set forth in the complaint filed in Utah
¥ Lujan, 92-C-063-G. (D. Utah), and the Division incorparates the facts and legal
argument of the complaint here as its response to your letter of February 7, 1885.

The state of Utah, through the Division of Oil, Gas and Mining requests an
informal conference in accordance with 30 CFR 733.12(c} t0 discuss the facts
gsupporting the assertions of the February 7 letter. March 14, 1996 I8 an
acceptable date for that informal conference.

Very truly yours,

b
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

355 Waest North Temple
Governor 3 Triad Cenfer. Suite 350
Ted Stewart Salt Lake City, Utah 84180-1203
Executive Director § 801-538-5340

James W. Carter 801-359-3940 (Fax)
Division Director 801-538-5319 (TDD)

'[-\ Stateof Utah

Michael O. Leavitt

January 20, 1995

) EGETUES
Thomas E. Ehmett, Acting Director ; ;{
Office of Surface Mining i 1
Reclamation and Enforcement ‘g i MAR 113 1995 E
505 Marquette N.W., Suite 1200 : . f
Albuquerque, New Mexico 87102 DIV OF OIL, GAS & MINING

o
~ . A Ve——
Dear Mr. Ehwett:

This letter is in response to your letter inquiry dated December 14, 1994, on
the status of Utah’s Coal Regulatory Program changes mandated by the Energy
Policy Act ("EPACT"), 30 U.S.C. 1309a.

As you know, the EPACT changes were included in Utah’s formal program
amendment UT-024-FOR which was submitted to your office on April 14, 1994. A
copy of the law changes intended to address EPACT may be found in that
submittal. Enforcement procedures under the new provisions of the law are
contained in the Utah program and include on-site inspections, citizen complaint
procedures, and informal and formal administrative hearings for persons objecting
to Division approval actions.

The number of underground coal mines in operation after October 24, 1992
may be found in the past and current grant appilications which are filed with your
office yearly. Only one citizen complaint has been filed with the Division since the
enactment of the EPACT program changes. That complaint was recently resolved
by direct action of the Division and was judged not to be a complaint which was
able to be remedied by the EPACT provisions.

The Utah statutory changes designed to address EPACT contain specific
language to enact the state version of Section 720(a)(1). This part relates to
material damage resulting from subsidence. Utah’s equivalent language for Section
720(a)(2), Water Replacement, however, is different. This discrepancy was
pointed out in Issue #9 of the OSM critique of UT-024-FOR, which was dated
October 24, 1994. In essence, the OSM issue stated that Utah’s opting for a
regulatory, rather than a statutory response, necessitated a legal opinion on the
authority to do so from the Utah Attorney General.




Page 2
Thomas E. Ehmett
EPACT
January 20, 1995

Utah answered Issue #9 by letter dated December 7, 1994 and committed to
addressing the issue in its entirety by the close of the 1996 Legislature (March
1996). As stated in the response to Issue #9, Utah is still examining options on
the best way to assure water replacement at underground mines, by statutory or
regulatory means. The time frame for resolving this issue and regulating water
replacement at underground mines remains as previously estimated, the task will
be accomplished by March 1996.

If | can provide you with any additional information on the status of the
Energy Policy Act changes to the Utah Coal Regulatory Program, please let me
know.

Very truly yours,

James W. Carter
irector

jbe
P:EPACT.LTR
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v“ ) REGION VIil
4 999 18th STREET - SUITE 500
Hﬁ¢f? DENVER, COLORADO 80202-2466

Ref: 8WM
March 3, 1995

Mr. Thomas E. Ehmett, Acting Director
Albuquerque Field Office
Office of Surface Mining
505 Marquette Avenue N.W., Suite 1200
Albuquerque, NM 87102

Dear Mr. Ehmett,

This is in response to your February 28, 1995 request for
comments on the proposed amendment to Utah's program for
regulating surface coal mining and reclamation operations,
described as Administrative Record No. UT-1019 (SPATS No.
UT-031-FOR), regarding amendments to Administrative Rules,
R645-401 and 402, on civil penalties.

EPA has no comments on these proposed amendments. We do not
believe there would be any impacts to water quality standards
promulgated under the authority of the Clean Water Act, as
amended (33 U.S.C. 1251 et seq. ).

Thank you for providing us with the opportunity to review

this material.

Since-ely,

17 i,

g/;rt E. Walline

Mlnlng Waste National Expert

ROUTING umm'f% 5

e et

"5 Printed on Recycled Paper
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at the public hearing, the hearing will
not be held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date untilall persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

Public Meeting

If only one person requests an
opportunity to speak at'a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget

. (OMB) under Executive Order 12866 -

(Regulatory Planning and Review).
Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory

programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be

implemented by the State. In making the

determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 913

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 16, 1995.
Richard Seibel, ' .
Acting Assistant Director, Eastern Support
Center.
(FR Doc. 954681 Filed 2—-24-95; 8:45 am]}

BILLING CODE 4310-05-M

-30 CFR Part 944

Utah Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM},
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Utah
regulatory program (hereinafter, the
“Utah program”) under the Surface
Mining Control and Reclamation Act of
1977 (30 U.S.C. 1201 et seq., SMCRA).
The proposed amendment consists of
revisions to rules pertaining to civil
penalties. The amendment is intended
to revise Utah’s rules to be consistent
with recently promulgated revisions to
the Utah Coal Reclamation Act of 1979
(Utah Administrative Code (UCA) 40-10
et seq.).

DATES: Written comments must be

received by 4:00 p.m., m.s.t., March 29,

1995. If requested, a public hearing on

the proposed amendment will be held

on March 24, 1995. Requests to present
oral testimony at the hearing must be
received by 4:00 p.m., m.s.t. on March -

14, 1995.

ADDRESSES: Written comments should

be mailed or hand delivered to Thomas

E. Ehmett at the address listed below.
Copies of the Utah program, the

proposed amendment, and all written

comments received in response to this
document will be available for pubic
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.

Each requester may receive one free

copy of the proposed amendment by

contacting OSM’s Albuquerque Field

Office.

Thomas E. Ehmett, Acting Director,
Albuquerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue,
NW., Suite 1200, Albuquerque, New
Mexico 87102

Utah Coal Regulatory Program, Division
of Qil, Gas and Mining, 355 West
North Temple, 3 Triad Center, Suite
350, Salt Lake City, Utah 841801203,
Telephone: (801) 5385340

FOR FURTHER INFORMATION CONTACT:

Thomas E. Ehmett, Telephone: (505)

766-1486.

SUPPLEMENTARY INFORMATION:
L. Background on the Utah Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program. General background
information on the Utah program,
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including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Utah
program can be found in the January 21,
1981, Federal Register (46 FR 5899).
Subsequent actions concerning Utah's
program and program amendments can
be found at 30 CFR 944.15, 944.16, and
944.30.

I1. Proposed Amendment -

By letter dated February 10, 1995,
Utah submitted a proposed amendment
to its program pursuant to SMCRA
{administrative record No. UT-1019).
Utah submitted the proposed
amendment at its own initiative. The
provisions of Utah Coal Maining Rules
that Utah proposes to revise are: Utah
Administrative Rules (Utah Adm. R.}
645-401-100, 400, 700, 800, and 900,
concerning civil penalties, and Utah
Admin. R. 645-402-100 and 400,
concerning individual civil penalties.

Specifically, Utah proposes to revise
Utah Admin. R. 645—-401-120, 645401~

‘410, 645—401-721, 645-401-723.100,

645—401-742, 645—401-910, 645—402- -
120, 645—402-420, and 645402422 by
replacing the term “Board” with the
term “Division,” so that the
responsibilities for procedures involving
the assessment of civil penalties,
informal assessment conferences, and
lien waivers are shifted from the Utah
Board of Oil, Gas, and Mining to the
Utah Division of Oil, Gas, and Mining;
Utah Admin. R. 645—401-430 by adding
the acronym “UCA" prior to references
to UCA 40-10 et seq.; Utah Admin. R.
645—401-810 by adding the phrase “of
receipt” in order to clarify thata
permittee may contest a proposed civil
penalty or fact of violation within 30
days of receipt of the proposed
assessment or reassessment; Utah
Admin. R. 645-401-830 by stating that
the formal review of the violation fact or
penalty will be conducted by the Board
under the provisions of the procedural
rules of the Board; and Utah Admin. R.
645-401-910 by clarifying that, if the
permittee fails to request a formal
hearing, the penalty assessed will
become due and payable after, among
other things, the Division fulfills its
responsibilities under UCA 40-10~
20(3)(e); -

H1. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h}, OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732:15. If the amendment is deemed -
adequate, it will become part of the
Utah program.

1. Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking.or included in the
administrative record.

2. Public Hearing

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by 4:00 p.m.,
m.s.t. on March 14, 1995. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons present in the
audience who wish to testify have been
heard.

3. Public Meeting

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
administrative record.

IV. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
{Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b} of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMRCA (30 U.S.C. 1253 and 1255} and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the State must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2){C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a.
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.}). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
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existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 944
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 21, 1995.
Peter A. Rutledge,

Acting Assistant Director, Western Support
Center.

{FR Doc. 954682 Filed 2—-24-95; 8:45 am}
BILLING CODE 4310-05-M

ENVIRONMENTI’,L PROTECTION
AGENCY

40 CFR Part 52
{TN 110-1-6172b; FRL-5144-1]

Approval and Promulgation of
Implementation Plans Tennessee:
Approval of Revjsions to the
Tennessee Chapter on Volatile Organic
Compounds (VQC) :

AGENCY: Envirojmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State Implementation Plan (SIP)
revisions submifted by the State of
Tennessee for thie purpose of
establishing regylations for the control
ic Compounds (VOC)

section of this Fpderal Register, the EPA
is approving the State’s SIP revision as
a direct final rulp without prior proposal
because the Agepcy views thisasa
noncontroversial revision amendment
and anticipates ho adverse comments. A
detailed rationale for the approval is set
forth in the dire¢t final rule. If no
adverse comme}ts are received in
response to that(direct final rule, no
further activity s contemplated in
relation to this groposed rule. If EPA
receives adversd commments, the direct
final rule will b¢ withdrawn and all
public comments received will be

DATES: To be considered, comments
must be receivgd by March 29, 1995.

" ADDRESSES: Written/comments should
- be addressed to William Denman at the

Region 4 address b¢low. Copies of the
material submittedfby the State of
Tennessee may be pxamined during
normal business hgurs at the following
locations:

Environmental Prgtection Agency,
Region 4 Air Prggrams Branch, 345
Courtland Streef NE, Atlanta, Georgia
30365.

Division of Air Pojlution Control,
Tennessee Depdrtment of
Environment arjd Conservation, L & C
Annex, 9th Flogr, 401 Church Street,
Nashville, Tenrjessee 37243-1531.

FOR FURTHER INFORMATION CONTACT:

William Denman, Stationary Source

Planning Unit, Rqgulatory Planning and

Development Section, Air Programs

Branch, Air, Pestjcides & Toxics

Management Div}sion, Environmental

Protection Agenqy Region 4, 345

Courtland Street] NE, Atlanta, Georgia

30365. The telephone number is (404)

347-3555 extengion 4208. Reference file

final rule whicH is published in the
rules section of this Federal Register.

Dated: January B, 1995.
Patrick M. Tobi ’
Acting Regional Administrator.

{FR Doc. 95454 Filed 2—24-95; 8:45 am

BILLING CODE

DEPARTMENFK OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3400, 3470, and 3480

Comment Period

AGENCY: Burgau of Land Management,
Interior. .
ACTION: Proplosed rule; exténsion of
comment pefiod.

Extension o

SUMMARY: A proposed rule amending
the regulatidns relating to logical mining
units (LMU’}) for coal mining
operations was published in the Federal
Register on Wednesday, December 28,
1994 (59 FR}66874), with a 60-day
comment period expiring February 27,
1995. The c¢mment period is being
extended for 30 days in response to
public requé?t.

DATES: The period f¢r the submission of
comments is herebylextended.until
March 29, 1995. Corpments postmarked
after this date will npt be considered as
part of the decisionipaking process on
issuance of the fina} rule.
ADDRESSES: Comments should be sent to
the Regulatory Manhgement Team (120),
Bureau of Land Management, Room
5555, Main Interiof Building, 1849 C
Street, N.W., Washjngton, D.C. 20240.
Comments will be fivailable for public
review at the abovg address during
regular business hg¢urs (7:45 a.m. to 4:15
p-m.}, Monday thrpugh Friday.
FOR FURTHER INFORMATION CONTACT:
Williarn Radden-Lisage, (202) 452
0350.
Dated: February 21, 1995.
Sylvia V. Baca,
Acting Assistant Segretary of the Interior.
{FR Doc. 954679 Filed 2—-24—-95; 8:45 am}

BILLING CODE 4310-54-1' p
)

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 93-25, RM-8588]

Radio Broadcasting Services;
Waldport, Oregon

AGENCY: Federa Communications
Commission.
ACTION: Proposdd rule.

SUMMARY: The Commission requests
comments on alpetition filed by Jarvis
Communications, Inc., seeking the
allotment of CHannel 288A to Waldport,
OR, as the comnunity’s first local FM
service. Channgl 288A can be allotted to
Waldport in cdqmpliance with the
Commission’s minimum distance
separation reqfiirements with a site
restriction of 2.4 kilometers (7.7 miles)
northwest, at ¢oordinates 44—32—17
North Latitudg and 124-03-37 West
Longitude, tofavoid a short-spacing to
vacant but applied-for Channel 288A at
Cottage Grovg, OR.

DATES: Comnjents must be filed on or
before April 14, 1995, and reply
comments on or before May 1, 1995.
ADDRESSES: Hederal Communications
Commission{ Washington, D.C. 20554.
In addition t¢ filing comments with the
FCC, interestpd parties should serve the
petitioner, orits counsel or consultant,
as follows: Matt Jarvis, Jarvis
Communications, Inc., Radio Station
KORC-AM, PJO. Box 1419, Waldport,
OR 97394 (Pelitioner). ’
FOR FURTHER INFORMATION CONTACT: -
Leslie K. Shagliro, Mass Media Bureau,
(202) 418-2180
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OFFICE OF SURFACE MIWING. |
Ref: WM : _MLBUQUERQUE FIELD OFFCE

February 1, 1995

Mr. Thomas E. Ehmett, Acting Director
Albugquerque Field Office
Office of Surface Mining
505 Marquette Avenue N.W., Suite 1200
Albuquerque, NM 87102

Dear Mr. Ehmett,

This is in response to your January 12, 1995 request for
comments on the proposed amendment to Utah's program for
regulating surface coal mining and reclamation operations, .
described as Administrative Record No. UT-1003 (SPATS No.
UT-029-FOR), regarding amendments to Administrative Rules,
R645-203-200, on confidentiality and making information
available to the public.

EPA has no comments on this proposed amendment. We do not
believe there would be any impacts to water quality standards
promulgated under the authority of the Clean Water Act, as
amended (33 U.S.C. 1251 et seg.).

Thank you for providing us the opportunity to review this
material. :

Sincerely,

g ay AP
w/ %ﬁ%%ﬁg

Mining Waste National Expert

"5 Printed on Recycled Paper



DePARTMENT OF THE ARMY

U.S. Army Corps of Engineers
WASHINGTON, D.C. 20314-1060

January 31, 1995

REPLY TO
ATTENTION OF:

Engineering Division

Mr. Thomas E. Ehmett, Acting Director
Albuquerque Field Office
Office of Surface Mining

Reclamation and Enforcement
505 Marquette Avenue, NW, Suite 1200
Albuquerque, New Mexico 87102

Dear Mr. Ehmett:

This is in response to your letter of January 12, 1995,
concerning Administrative Record No. UT-1003.

Our review of the amendment to Utah’s Coal Mining and
Reclamation Regulatory Program, found the changes to be
satisfactory to our agency.

Sincerely,

WA,

Charles L. Baldi
Acting Chief, Engineering Division
Directorate of Civil Works




