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Utah Division of 0il, Gas & Mining
355 West North Temple n
3 Triad Center, Suite 350 DEC b 11991
Salt Lake City, Utah 84180-2303

DIVISION GF

RE: Hidden Valley Coal Company OIL GAS & MINING
Memorandum of Points and Authorities Concerning
Notice of Violation N91-26-8-2

Dear Dianne:

Enclosed for your reference is a copy of the March 12,
1979 Federal Register cited in our Memorandum of Points and
Authorities in the above-entitled matter. As you will note at
page 14916, OSM applies the requirement from removal of 250 tons
of coal as a general exemption from reqgulation of surface coal
mining and reclamation operations.

Please give me a call if you have further questions
concerning this matter.

Very truly yours,

Denise A. Dragoo
DAD: jmc

cc: Lee Edmonson (with enclosure)
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commant was considered and rejected
in Part 107 and therafore cannot Jead
to & change In Section 100.11. Por fus.
ther see the preambdle to
Fart 101,

4. The Office has added s new Pary.
Y4ph (0) and relettersd the Pacs.
sapha that lollow. Paragraph (¢) seta
forth the exemption provided by Sec-
tion 701(13) of the Ast in the defind-
tion of the word “aperstor” for per.
sotx Who remove 280 tons of coal or
Ives. The word “operstor is not used
in the Act in all places al which re
sponaibllities are Impossd on those
Who mine ¢onl. Hawever, thers ap-
Pears Lo be na rational acheme for Lhe
usa gf the word “operstor” and the
use of words such wa “persora” or
+ "parmities.” This unaystematic usage
not only tends Lo subport & broad ex.
emplion from Federa) ragulstions for
removing 230 tens or less of coal
‘during & surface coa! mining operatiap
but alag ensures that, if the exemption
wers limited to thoae soctions of the
At where the word “operator' i used,

Lhe results would be an Irrational and .

nfusing requlatory sthema, Thus,
the Office has sdopted 380 tons of
cobl Or lem ax & general sxemption
from regulation of surface coal mining

d reclamation operstiona,

Thid exemption doss not apply to
conl explorstien, Bection 813 of the
Act regulates coal exploratian withaut
regard Lo how much coal bs removed In
the process, although Saction 512:d)
hinges a requirernent of prior approvel
on remaval of thore Lhan 250 Long, Phe
exemption of mining 250 tons gr feus,
«nd \he regulation of explorstion that
ramaoves 250 Lana or less, Is conalatent,
And rational. Explorations can have
substantia} sdversy impacta over a rel.
Atively large ares with the removal of
only lnsignitiewnt amounta of ooal,
Morcover, the regulatory Yurden op
caal exploration i considerably Ughter
than that on & surface soul mining ana
reclamation aperstions,

8. Proposed Paragraph (d), which

N redesignated g Parsgraph
(e). provides the exomption for conl
extracted incidental to the txtraction
of other minerals, an 4kemption which
Appcars in the definitjon of surface
cos) mining o in Seotion
701¢28) of the Act,

8. One commenter SukRested that
mining on Indian lands shouid not be
exempled trom Paragraph (e) of the
groroud a&mwn. which has been ro.

csignaied a5 Parmgraph (f).
tone implementing Section n
Act for the mining of coal on Indian
ands' are in 28 CPR Part 177,

It {s approprista to exelude
tegery of mining from regula.
el CPR Chapler V11,

Was suggesied that proposeqd
mr“h oy, wmh has been redesty.
- h (), be deleted in

MDERAL RIOISTRA, YOX. o, NO. M—TULIDAY, MAACH
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ploration within permit
eral Jands, Bee the preamble
740 for more disoussion

8, Finally, It was suggasted that
sxemptions be oxpanded Lo exciude all
amall operalors from coverage by
Act until the law And regulationa oan
be changed, OSM hua daolingd to
follow thia suggestion. O8M aannot
orasle udw exemptlions not authorised
in the Act where |t Is clear that Con-
froas considered the Aet's application
W small operstors and specified cer.
taln exemptions in Beetiona 80%(¢) and
807(e), and the definition of operator
tn Bsction 701,

$100.1% Patitions lo Initiate rulemaking,

Authority for Lhis Bection I found
in Beetlon 301¢y) of tha Act which pro
vide » petitioning process for iniu.
stion of & proceeding to bnaue, amend,
Or repanl rules lasued under the Aet.

his prooess B set forih iIn Socetion
700.13 of the regulations and ia tugl.
cally Lhe saime as (hat of the Initial
refuinstory program,

A change from the
regulation on pelitiors places [
burden upon the petltloner Lo present
facta, techaioal Justification, and legal
Argumants which support the petition.
If the petition AN existing
ruls, it muat present Justifications and
Argumants not consldered in the previ.

Information and
eresle a reasonable basis for further
conMdersiion of the need 0 issue,
uumdornnduuu‘?huuunm-
tended to eliminata the need for tur.
ther consideration of petitions which
are Irivolous and do not provide a
minimum threahgld of Information
meriting Lhe initiation ef Lthe sdminl.
trative process,

The Director's declaion on & petition

is & tinal geclsion tor the Departmant.

s haa the eftect of opening the op-

partunity for judiein) review of the de-

cisfon without further Appasls within
t

1. In responss to a comment on Sag-

tion 700,13, ONM eliminated

Rovernment' froem

The reference i nol re-

Stats and h“‘lnf“.m'

MeNU are {ncluded in the definition of

1003./003

»

"perscn,” thareby entitllng thewm o
Petition,

hearings.
It hearings on the petition would be
halptul, OfN

provide for ju-
$0 Becti

s declsion fnal
Funent) the decision will
be subject to judicia) review, Spacity.
ing that judicial rev i punuant w
Section 834 of the {s unnecwnary.
Bection 838 & app!
I\s terma, Adding .
utation aould not serve to
diction under Section A it Bect
336 did nol econter lurtadiction by 1
oj‘m 'xm o
\ comman suggested adding
“practioal ressons for the ohange, . .,
If any” o 100.1%b) saying this is one
of the most important things

bug h‘l‘m‘m gu:h:m fh!.t mflacted
through “racu™ which mertt suing or
aAmending s Tuls. Therefore, because
“l{acts™ are includad (n 700.15t), OBM
found no reason to add the nEgoIed
language.
In:.'com;::: e the tntene (e,
rom 700,13(¢ aan . L
technical jus or law preavidus-
HMM“" -t

th this
ratignale but oros agaln feels Lhat the
commaniens’ concers s sddressed by
the final t . 10 eassnom,
?nn&mmuu o jaying that over time
{ T

this
adopted the commantere’ suggetion.
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