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PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
ORDER EXTENDING THE
Plaintiff, : TEMPORARY RESTRAINING
ORDER

V.

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Glenn Iwasaki
Defendants.

Based upon the parties’ Stipulation and for good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: /

1. The Temporary Restraining Order entered September 11, 1992, is extended and

will remain in full force and effect until October 20, 1992 at 3:35 p.m.



2. If a hearing on Plaintiff’s Motion for a Preliminary Injunction is held as presently
scheduled on September 29, 1992 at 2:00 p.m., or any time before October 20, 1992 at 3:35
a.m., the Temporary Restraining Order will expire upon the conclusion of that hearing.

DATED this _____ day of September, 1992.

BY THE COURT:

JUDGE GLENN IWASAKI



CERTIFICATE OF DELIVERY

I hereby certify that on this / 7day of September, 1992, a true and correct copy of the

foregoing ORDER EXTENDING THE TEMPORARY RESTRAINING ORDER was hand

delivered to the following:

k\m\hve-stp.ord

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Qil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

\%/A /’%w
g halatind




PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
STIPULATION EXTENDING
Plaintiff, : THE TEMPORARY
RESTRAINING ORDER
V.

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Glenn Iwasaki
Defendants.

The above-named parties, by and through their counsel of record, hereby stipulate and
agree as follows:

WHEREAS, a Temporary Restraining Order was entered by the Court on September 11,
1992; and

WHEREAS, the Temporary Restraining Order will, by its terms, expire on Monday,

September 21, 1992 at 3:35 p.m.; and



WHEREAS, at the request of the Court, the hearing on Plaintiff HVCC’s Motion for a
Preliminary Injunction has been continued until September 29, 1992 at 2:00 p.m.;

NOW, THEREFORE, in consideration of the above, the parties hereto, by and through
their respective attorneys of record, hereby stipulate and agree that:

1. The Temporary Restraining Order entered September 11, 1992, is extended and
will remain in full force and effect for thirty additional days, until Tuesday, October 20, 1992,
at 3:35 p.m.

2. If a hearing on Plaintiff’s Motion for a Preliminary Injunction is held as presently
scheduled on September 29, 1992, or any time before October 20, 1992, at 3:35 a.m., the
Temporary Restraining Order will expire upon the conclusion of that hearing.

DATED this m\ day of September, 1992,

STI

By:

ETER STIRBA
ttorngys for Plaintiff

DATED this day of September, 1992.

ATTORNEY GENERAL’S OFFICE

By:
WILLIAM R. RICHARDS
THOMAS A. MITCHELL
Assistants Attorney General

Attorneys for Defendants
k\m\hve-tro.stp
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PETER STIRBA (Bar No. 3118) SEP 15 1992

STIRBA & HATHAWAY

Attorneys for Plaintiff SECRETARY, BGARD OF
Hidden Valley Coal Company OIL, GAS & MINING

215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300
IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
NOTICE OF FILING OF
Plaintiff, : AFFIDAVIT OF LEE
EDMONSON
V.

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Glenn Iwasaki
Defendants.

Notice is hereby given that on this 14th day of September, 1992, the original Affidavit
of Lee Edmonson in support of Plaintiff Hidden Valley Coal Company’s Motion for a
Temporary Restraining Order was filed with the Court.

STIR A WA

BY:

PETER STIRBA
Attorngys for Plaintiff Hidden Valley
Coal C y



CERTIFICATE OF SERVICE

I hereby certify that on this 14th day of September, 1992, a true and correct copy of the

foregoing NOTICE OF FILING OF AFFIDAVIT OF LEE EDMONSON was mailed, postage

prepaid, to the following:

k\m\hvc-aff.not

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151
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LAW OFFICES
STIRBA & HATHAWAY

A PROFESSIONAL CORPORATION
SUITE 1150
215 SOUTH STATE STREET

SALT LAKE CITY, UTAH 84111

TELEPHONE: (801) 364-8300
PETER STIRBA _ FACSIMILE: (801) 364-8355

September 11, 1992

HAND DELIVERY

William R. Richards

Thomas A. Mitchell

Assistants Attorney General
Division of Oil, Gas & Mining
Three Triad Center

355 West North Temple, #350
Salt Lake City, Utah 84180-1203

Re: Hidden Valley Coal Company
Gentlemen:
Enclosed is a copy of the Temporary Restraining Order.

Margaret went downstairs and got the first available setting. If September 23 is a
problem, please let me know and we can change it to a morgvonvenient time.

PETER  STIRBA

PS/kg
cc: Lee Edmonson
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PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
TEMPORARY RESTRAINING

Plaintiff, : ORDER
V.

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV

OF OIL, GAS & MINING,
Judge Leslie A. Lewis

Defendants.

Based upon the Motion of the Plaintiff Hidden Valley Coal Company, the Affidavit of
Lee Edmonson in support thereof, the arguments of counsel, and good cause appearing before,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. The Defendants Board of Qil, Gas and Mining and the State of Utah are prevented
from enforcing, implementing or acting upon in any way the Cessation Order, No. C 92-26-1-2,
issued by the Defendants on September 1, 1992 or the Notice of Violation issued by Defendants
on January 21, 1992. No civil or other penalty of any kind will accrue as a result of Hidden

Valley Coal Company’s non-compliance with the Cessation Order or Notice of Violation.



2. This Temporary Restraining Order is issued on the basis of a finding of the Court
that irreparable injury will be sustained by Hidden Valley Coal Company if the Cessation Order
goes into effect. Said injury would be irreparable in that Hidden Valley Coal Company will be
assessed $ 750.00 per day in civil penalties for a 30-day period and will incur other enforcement
action pending the resolution of its appeal before this Court, which appeal directly addresses and
challenges the Defendants’ abatement orders and Notice of Violation at the Emery County mine
site. ~ Since the Plaintiff has already commenced an appeal in this Court to challenge the
aforementioned abatement orders and Notice of Violation and the jurisdiction that the Defendants
have to impose such orders, Plaintiff should not now be placed in the position of having its
appeal rendered moot by being forced to either pay extreme penalties or to implement the
Defendants’ orders. The balance of equities favors preserving the status quo until such time as
the Court can adjudicate the issues presented in the appeal.

3. The Court is further pursuaded that the stay in enforcement will not adversely
affect the public health or safety or cause significant imminent environmental harm to land, air
or water resources.

—

YA
4, This Order shall expire on %'/ O, Al , the 2l day of September,

3
1992, at the hour of 3 - Em

5. IT IF FURTHER ORDERED, ADJUDGED AND DECREED that Defendants

be and appear before this Court on \4 ) M& , the ‘311) day of September, 1992,

at the hour of O 2~ W\ .m., Salt Lake City, Utah, before the Honorable {1\ 00s3cy k \




, District Judge, and then and there show cause, if any they have, why

a preliminary injunction should not be issued, incorporating the terms of the Restraining Order
above during the pendency of this action. &

ENTERED at Salt Lake City, Utah, this /

_ day of September, 1992 at the hour of

-
j)’_ ﬂ.m. c




PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
PLAINTIFF HIDDEN VALLEY

Plaintiff, : COAL COMPANY’S MOTION
FOR A TEMPORARY
V. : RESTRAINING ORDER

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Leslie A. Lewis
Defendants.

Plaintiff Hidden Valley Coal Company hereby moves the Court for a Temporary
Restraining Order, ordering the Defendants, their officers, agents, employees, representatives,
and all persons acting in concert with the Defendants, from enforcing, implementing or acting
upon in any way a Cessation Order, No. C 92-26-1-2, issued by the Defendants by certified mail
on September 1, 1992 or a Notice of Violation, issued by Defendants on January 21, 1992 until
the resolution of Hidden Valley Coal Company v. The Utah Board of Oil Gas and Mining, et.
al., Case No. 920904813CV, currently pending before this Court. This motion is based upon

the Affidavit of Lee Edmonson and the pleadings herein, which establish that Plaintiff Hidden



Valley Coal Company will sustain immediate and irreparable injury, loss and damage of $
750.00 per day in the event that Defendants enforce any fine, penalty or civil remedy implicated
by the Cessation Order dated September 1, 1992.

Dated this Mbaay of September, 1992.

STIRBA & HATHAWAY

BY:
PETHR STIRBA
Attorngys for Plaintiff Hidden Valley
Coal Company




CERTIFICATE OF DELIVERY

—
I hereby certify that on this /Z day of September, 1992, a true and correct copy of the

foregoing PLAINTIFF HIDDEN VALLEY COAL COMPANY’S MOTION FOR A
TEMPORARY RESTRAINING ORDER was hand delivered to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Qil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Qil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

k/m/hve-tro.mot




PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
AFFIDAVIT OF LEE
Plaintiff, : EDMONSON

V.

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Leslie A. Lewis
Defendants.

The undersigned, Lee Edmonson, being duly sworn under oath, deposes and states as
follows:

1. I am the Manager of Planning and Regulatory Affairs of Hidden Valley Coal
Company.

2. I'am aware of the operations of Hidden Valley Coal Company’s mine site located

in Emery County, Utah.



3. On August 27, 1992, Hidden Valley Coal Company filed a Complaint in the Third
Judicial District Court for the State of Utah for the purpose of obtaining judicial review and
appealing the Order of the Utah Board of Oil, Gas and Mining under Utah Code Ann. § 40-10-
30 (1986).

4, On September 1, 1992, the Utah Board of Oil, Gas and Mining issued a Cessation
Order to Hidden Valley Coal Company relating to abatement action at the Emery County mine
site. See Cessation Order, attached hereto as Exhibit "A."

3. I received this Cessation Order on September 3, 1992.

6. The Cessation Order names CalMat of Arizona as the operator/permittee of the
Emery County mine site. This is incorrect. Hidden Valley Coal Company is the operator and
permittee of the Emery County Mine Site. Nevertheless, the Cessation Order purports to order
abatement action at the Emery County mine site.

7. On information and belief, Hidden Valley Coal Company will be assessed
$ 750.00 per day in civil penalties for each day after September 10, 1992 that the Cessation
Order is not stayed.

8. Hidden Valley Coal Company has appealed the issues which are the subject of the
Cessation Order.

9. If a $ 750.00 per day penalty accrues during the time that Hidden Valley Coal

Company pursues its appeal, it will be irreparably harmed.



el D cumnmat v Ul AL, ' NUTIL 0 0 UUr QULLIST. 0™ oulstdgssn,s 4
BR13548355 BTIRBR & HATHALAY Q42 PR4 SEP 10 '92 16141

10 If Hidden Valley Col Company avoids the $ 750.00 per day penalty by taking
the abatement action, Hidden Valley Coal's appeal of this exact order will be rendered
mesningless and inconsequential.

11.  The abatement action has already becn stayed from the date of issuince of the
Notice of Violation in January of this year until the present.

13. A stay of abatement action pending judicial roview will sot adversely affect the
public health or safety or cause significant imminent cnvironmental harm to land, air or water
resources.

13. The condition which is the subject of the Notice of Violation and the Cessation
Order has existed for years.

14, Hidden Valley Coal Company will bs irrepambly harmed to the extent of § 750,00
per day mﬂusmc@mﬂmmkmywmmmeoumofﬁsapp&dofmmm
which such abatement action i¢ ordared.

Dated tﬁi&l%thy of September, 1992,

(oo

LEE EDMONSON
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STATE OF y
s 8,
COUNTY OF )

1, Lee Edmonson, being first duly sworn, hereby state that I have read the foregoing

AFFIDAVIT OF LEE EDMONSON and that the same is truc to the best of my knowledge,
information and belief,

LEE EDMONSON

Subscribed and ewomn to before me this /7%y of September, 1993,

S 7t NP ‘
FSSQTAL T -

ISR, ".”’z‘_: NOTARY

L i A ¢

F Lopertrgesses é‘;"zm
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CERTIFICATE OF DELIVERY

I hereby certify that on this l l day of September, 1992, a true and correct copy of the
foregoing AFFIDAVIT OF LEE EDMONSON was hand delivered to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

k/m/hvc-tro.aff
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PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
PLAINTIFF HIDDEN VALLEY

Plaintiff, : COAL COMPANY’S
MEMORANDUM IN SUPPORT
V. : OF ITS MOTION FOR A
TEMPORARY RESTRAINING
the UTAH BOARD OF OIL, GAS & : ORDER
MINING and the UTAH DIVISION
OF OIL, GAS & MINING, : Case No. 920904813CV
Defendants. : Judge Leslie A. Lewis

Pursuant to Utah Code of Judicial Administration Rule 4-501 and Utah R. Civ. P.
65A(b), the Plaintiff Hidden Valley Coal Company, by and through its attorney of record Peter
Stirba, respectfully submits its Memorandum in Support of its Motion for a Temporary

Restraining Order.

STATEMENT OF FACTS

1. Plaintiff Hidden Valley Coal Company ("HVCC") is a Utah corporation which

owns a coal property in Emery County, Utah, hereinafter referred to as the "Mine Site."



2. Defendants the Utah Board of Qil Gas and Mining and the Utah Division of Oil,
Gas & Mining are departments of the Utah Department of Natural Resources, created and
authorized under Utah Code Ann. § 40-6-1 e. seq.

3. On January 21, 1992, the Defendants issued a Notice of Violation to Plaintiff
HVCC, ordering certain abatement action to be taken at the Mine Site. See Notice of Violation,
attached hereto as Exhibit "A."

4. On February 12, 1992, the Plaintiff HVCC petitioned the Defendants for
temporary relief from taking the abatement action ordered in the Notice of Violation pending an
administrative appeal.

5. On February 14, 1992, the Defendants granted the Petition, extending the time
for abatement to thirty days following the Board’s entry of its written decision in the pending
review proceedings. See Order #1, attached hereto as Exhibit *B.*

6. On July 30, 1992, the Defendant Board of Oil, Gas and Mining issued an order
upholding the Division with respect to the issuance of the Notice of Violation. See Order #2,
attached hereto as Exhibit "C."

7. Under the terms of the first Order, the deadline for Plaintiff HVCC to take
abatement action became thirty days after the entry of the second Order, or August 31, 1992.

8. On August 27, 1992, the Plaintiff HVCC filed this appeal for the purpose of
obtaining judicial review and appealing the second order of the Defendants under Utah Code

Ann. § 40-10-30 (1986).




9. On September 1, 1992, the Defendant Board of Oil, Gas and Mining issued a
Cessation Order to Plaintiff HVCC relating to abatement action at the Mine Site. See Cessation
Order, attached hereto as Exhibit "D." This Cessation Order was received by Plaintiff HVCC
on September 3, 1992.

10.  The Cessation Order is flawed on its face because it failes to name the correct
permittee or operator and does not give a time for compliance as required by Utah Code Ann.
§ 40-10-22(1)(e) (1981). See Affidavit of Lee Edmonson, filed and served herewith.
Nevertheless, the Cessation Order purports to order abatement action at the Mine Site.

11. On September 3, 1992, the Plaintiff HVCC contacted the Defendant Board of Qil,
Gas and Mining asking the Chairman James W. Carter to issue an emergency order preserving
the status quo of the parties pending Hidden Valley’s appeal with the district court.

12. On September 9, 1992, after a lengthy deliberation period, the Defendant Board
of Oil, Gas and Mining issued a Memorandum Decision and Order granting Plaintiff HVCC’s
request to stay the cessation order until September 10, 1992 "in order to allow [Plaintiff HVCC]
to seek appropriate judicial remedies or commence abatement . . ." See Memorandum Decision
and Order, attached hereto as Exhibit "E."

13.  Plaintiff HVCC has given notice of its Motion for a Temporary Restraining Order

to Defendants.



14. The Plaintiff HVCC will be assessed $ 750.00 per day in civil penalties for each
day after September 10, 1992 that the Cessation Order is not stayed. See Memorandum
Decision and Order, attached hereto as Exhibit "E," and Utah Admin. Code 645-400-420.

15.  The Plaintiff HVCC is appealing the issues which are the subject of the Cessation
Order. If a $ 750.00 per day penalty accrues during the time that Plaintiff HVCC pursues its
appeal, it will be irreparably harmed. See Affidavit of Lee Edmonson, filed and served
herewith.

16.  If Plaintiff HVCC avoids the $ 750.00 per day penalty by taking the abatement
action, this appeal will be rendered substantively moot. The subject matter of the appeal is the
exact subject matter of the Cessation Order.

17.  The injury to the Defendants will be insignificant. The abatement action has
already been stayed from the date of the Notice of Violation in January of this year until the
present. See Order #1, attached hereto as Exhibit "B." The stay will not adversely affect the
public health or safety or cause significant imminent environmental harm to land, air or water
resources. See Affidavit of Lee Edmonson, filed and served herewith.

18. Furthermore, on February 14, 1992, counsel for Defendants stipulated that no
adverse effects to the health or safety of the public and no significant imminent environmental
harm to land, air or water resources is present or likely at the Mine Site. See Order #1,

attached hereto as Exhibit "B."



19.  In fact, no emergency situation of any kind is present at the Mine Site. The
condition which is the subject of the Notice of Violation and the Cessation Order has existed for
years. See Affidavit of Lee Edmonson, filed and served herewith.

20.  The Plaintiff HVCC will be irreparably harmed to the extent of $ 750.00 per day
unless the Cessation Order is stayed pending the outcome of its appeal of the basis on which
such abatement action is ordered. See Affidavit of Lee Edmonson, filed and served herewith.

ARGUMENT

A restraining order or preliminary injunction may issue only upon a showing by the
applicant that:

(1)  The applicant will suffer irreparable harm unless the order or injunction issues;

@ The threatened injury to the applicant outweighs whatever damage the proposed
order or injunction may cause the party restrained or enjoined;

3) The order or injunction, if issued, would not be adverse to the public interest; and
4) There is a substantial likelihood that the applicant will prevail on the merits of the
underlying claim, or the case presents serious issues on the merits which should
be the subject of further litigation.
Utah R. Civ. P. 65A(e). A temporary restraining order should issue in this case because

Plaintiff HVCC has made the necessary showing and will be substantially and irreparably

harmed by the action Defendants threaten to take against them.



A. The Plaintiff Hidden Valley Coal Company Will Suffer Substantial and Irreparable
Harm if the Cessation Order is Not Stayed.

The Plaintiff HVCC will be assessed $ 750.00 per day in civil penalties for each after
September 10, 1992 that the Cessation Order is not stayed for a 30-day period and such other
action which the Defendants may take to enforce the Cessation Order. See Memorandum
Decision and Order, attached hereto as Exhibit "F," and Utah Admin. Code 645-401-420, 430.
Plaintiff HVCC should not have to take the abatement action which is the subject of its pending
appeal before the appeal is resolved. Otherwise, the entire appeal is rendered moot because the
abatement action would be required now instead of affer HVCC has exercised its right to judicial
review under Utah Code Ann. § 40-10-30 (1986). A civil penalty of $750.00 per day and action
by the Defendants to enforce the Cessation Order under Utah Admin. Code 645-401-430 will
cause Plaintiff HVCC irreparable harm. See Affidavit of Lee Edmonson, filed and served
herewith. Furthermore, because of certain immunities of the Defendants, Plaintiff HYCC will
be unable to recoup these penalties if it ultimately prevails in its appeal.

B. The Substantial Economic Injury to Plaintiff Hidden Valley Coal Company
Outweighs Any Negligible Injury to the State.

The threatened injury to Plaintiff HVCC far outweighs any insignificant intangible
damage to the Defendants. The Defendants will not be damaged at all. The Notice of Violation
has already been stayed since January 21 of this year. The Defendants’ counsel stipulated that

no public health or safety issues are implicated and no environmental harm to land, air or water



will occur. See Order #1, attached hereto as Exhibit "B." The condition Defendants want
abated has existed for years. See Affidavit of Lee Edmonson, filed and served herewith.

In light of the immediate, substantial and irreparable damage which Plaintiff HVCC will
incur, the harm to the Defendants is negligible. The only way this harm can be prevented is if
the Court issues a temporary restraining order preventing the Defendants from enforcing,
implementing or acting upon in any way the Cessation Order issued by the Defendants on
September 1, 1992 until the resolution of the appeal currently pending before this Court.

C. The Public Interest is Unaffected by a Temporary Restraining Order in This Case.

There are no issues of public policy implicated in this case. There have been no
dangerous environmental conditions ever reported or alleged. See Affidavit of Lee Edmonson,
filed and served herewith. As established above, the Defendants stipulated to this fact. See
Section "B," supra and Order #1, attached hereto as Exhibit "B." The Mine Site has existed
in its present state at least since January, 1992 when the Defendants issued their Notice of
Violation. A ten day temporary restraining order will not cause or worsen any condition that
has not been present all year.

D. Hidden Valley Coal Company Presented Serious Issues in Its Appeal Which Should
Be the Subject of Further Litigation.

Plaintiff HVCC filed its appeal on August 27, 1992, three days before the Board’s Order
extending the time for abatement ran out. Plaintiff HVCC has a statutory right to judicial review

of the Defendants’ finding that it is subject to the jurisdiction of the statutes and must take the



abatement action ordered. See¢ Utah Code Ann. § 40-10-30 (1986). This appeal is proper, in
good faith and should be given full consideration by the Court. At this date, Plaintiff HVCC
should not be forced to go ahead and make the changes which are the subject of a pending good
faith appeal. Utah Admin. Code 645-401-422 contemplates that once penalty review proceedings
are initiated and the Court suspends abatement obligations, daily assessments will not be made
until entry of a final order by the Court. In order to preserve the integrity of Plaintiff HVCC’s
appeal, the Court should stay the Cessation Order of September 1, 1992 until the resolution of
this appeal. These are all issues which deserve the full attention of the Court. Given this
showing, the fourth requirement for a temporary restraining order is satisfied.

CONCLUSION

Plaintiff Hidden Valley Coal Company meets all statutory requirements for the issuance
of a temporary restraining order. It has demonstrated immediate, irreparable economic harm
to itself, along with a lack of harm to the Defendants and a lack of public policy concerns. In
addition, the Plaintiff made a preliminary showing sufficient to establish a substantial likelihood
that it will prevail on its appeal, and that the Court will find as a matter of law that the Notice

of Violation and Cessation Order were improperly and illegally issued.



i

A
Dated this l t day of September, 1992.
STIRBA & HATHAWAY

BY:

PETER §TIRBA
Att for Plaintiff Hidden Valley

Coal Company

CERTIFICATE OF DELIVERY
H—

I hereby certify that on this // day of September, 1992, a true and correct copy of the

foregoing PLAINTIFF HIDDEN VALLEY COAL COMPANY’S MEMORANDUM IN
SUPPORT OF ITS MOTION FOR A TEMPORARY RESTRAINING ORDER was hand
delivered to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180



Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

k\m\hvc-tro.mem
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EXHIBIT "B"



BEFORE THE BOARD OF OIL, GAS & MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

IN THE MATTER OF NOTICE OF : ORDER GRANTING
VIOLATION N92-25-1-1, HIDDEN VALLEY COAL
HIDDEN VALLEY MINE, COMPANY'S PETITION FOR
EMERY COUNTY, UTAH TEMPORARY RELIEF

CAUSE NO. ACT/015/007

On Fébruary 10, 1992, Hidden Valley Coal Company (;ﬁid-
den Valley"), by and through its counsel of record, petitioned
the Utah Board of 0il, Gas & Mining ("Board") for temporary
relief concerning abatement of Notjce of Violation N92-25-1-1
"NOV"). Hidden Valley has appealed the fact of thiS violation to
the Board challenging, among other things, the jurisdiction of
the Division of 0il, Gas & Mining ("DOGM") to issue the NOV. a
hearing on this matter is set before the Board on March 25, 1992,
By conference call between the Chairman of the Board and the par-
ties on Friday, February 14, 1992, counsel for DOGM stipulafed to
a8 grant of temporary relief and both parties agreed, on informa-
tion and belief, that the stay of enforcement of the NOV will not
adversely affect the health or safety of the public or cause sig-
nificant imminent environmental harm to land, air or water

resources,




Based upon a review of Hidden valley's petition for
temporary relief, the pleadings filed in this matter, the stipu-
lation of both parties to temporary relief, pursuant to Utah Code
Ann. § 40-10-22(3)(c), the Board grants Hidden Valley's petition
for temporary relief and will extend the abatement period for the
NOV from February 21, 1992 to thirty days following the Board's
entry of its written decision in the pending review proceedings.,

ORDERED and ISSUED this s</Zday of ié{“g‘f_ 1992.

UTAH BOARD OF OIL, GAS & NING

e e

Jumes /W. Carter, Chairman

CERTIFICATE OF SERVICE

I hereby certify that on this {'V%(day of .j%

1992, 1 caused to be mailed first class, postage prepaid, a

rue
and correct copy of the foregoing Order Granting Hidden Valley
Coal Company's Petition for Temporary Relief, Cause No.

ACT/015/007, to:

Dr. Dianne R. Nielson

Director

Utah Division of 0il, Gas & Mining
355 West North Temple

Suite 350, 3 Triad Center

Salt Lake City, Utah 84180



P
i §

Denise A. Dragoo, Esqg.

Attorney for Hidden Valley Coal Company
P.0. Box 510210

Salt Lake City, Utah 8415)

N~
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PEFORE THE BoARp o OIL, GAS ALD HINIng Ui 3o 16

DEPARTHENT OF NATURAL RESOURCES YHe e
STATE OF UTAH '

STIRBA & HAT HAWAY

———00000—---

IN THE MATTER OF NOTICE OF : ORDER
VIOLATION N91-26-8-2, HIDDEN
VALLEY MINE, EMERY COUNTY, : DOCKET NO. 92-005

UTAH CAUSE NO. ACT/015/007

~—=—=00000-—-

Hearing Examiner, Chairman James W. Carter. Representing the
Board of Oil, Gas and Mining’s Examiner ("Examiner") was Thomas

A. Mitchell, Esq., Assistant Attorney Genera]. Representing the

the modifications contained herein. .

FINDINGS ofF FACT
= OF FACT

1. Nov 91-26-8-2, parts one ang two, was issued on

November 20, 1991. There was an assessment conference and fact

2. The Petitioner timely appealed the fina}l Division



amount of $760.00 for part one of two, and $460.00 for part two
Oof two into the Division.

3. The Respondent, Hidden Valley Mine, is subject to the

Statute, Utah Code Ann. g 40-10-3 (1953, as amended) .

4. On September 7, 1979, Hidden Valley’s predecessor,
Soldier Creek Coal Company (Soldier Creek), submitted a Mining
and Reclamation Plan for the land which is the subject of these
enforcement proceedings.. In that plan Soldier Creek stated that
it intended to develop an underground coal mine by June of 1981
which was intended to produce approximately SO0,000_tons-per year
for 40 years.

5. On April 14, 1980, the Division of 0il, Gas and Mining
approved Soldier Creek’s Mining and Reclamation Plan pursuant to
the state coal Program’s interim reqgulations.

6. On April 17, 1980, surface mining operations commenced
at the Hidden Valley Mine pursuant to the approved Mining and
Reclamation Plan. These operations included the construction and
pPaving of a 2.5 mile road; construction of an access road to two
portal areas where pads were constructed adjacent to coal seams;
construction of portal entry face ups; top soil removal from the
surface; sediment pond construction ang installation of drainage
diversions.

7. On January 23, 1981, the Utah State Coal Program was
approved by the federal government with Utah as a primacy state,

and the Utah Permanent Program Reqgulations became effective.

..2—
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8. On March 23, 1931, Soldier Creek informed the Division
for the first time that the Hidden Valley mine would temporarily
Suspend operations. -

9. By letter dated May 24, 1985, the Division notified
Soldier Creek that it must elect to either permit the Hidden
Valley Mine under the Permanent Program Requlations or reclaim
the mine in accordance with the approved plan and Permanent
Program Regulations.

10. After September 15, 1985, Hidden Valley elected to
Cease mining operations and reclaim the mine site. 1In May, 1986,
the Respondent filed a Reclamation Plan incdrporating the
Permanent Program reclamation standards, which plan was approved
by the Division.

11. Reclamation of the mine site was undertaken by .
Respondent, and Phase I bond release was authorized by the
Division on May 24, 1988. |

12. : Subsequent to Phase I bond release, the Respondent has
failed to comply with the Permanent Program standards and with
the approved Reclamation Plan by failing to adequately construct
and maintain erosion control structures on the outslope of the
access haul road.

13. The Respondent has fajled to comply with the Permanent

Program standards and the approved Reclamation Plan by having
failed to seed the disturbed area constituting the outslopes of

the access road.

|

w

i
R Tl



L4, The Respondent has failed to comply with the Permanent

16. The Respondent has not changed its position or incurred
any detriment in_reliance upon any act or statement of the

Division or jitsg inspection and pPernitting staff.

CONCLUSIONS OF LAW

1. This Board has jurisdiction over the Respondent ang the

Hidden Valley Mine pursuant to Utah code Ann.  § 40-10-3. This

12-month period.

2. The intent of an operator to mine is to be determined
by an objective standarq based upon the acts and representations
Oof the operator during relevant time periods. The Board
concludes that Hidden Valley possessed the requisite intent to
conduct mining activiéies, subjecting itself to the jurisdiction

of the Utah Coal Statute.




3. The Board concludes that the Permanent Program
Sstandards apply to the Respondent because the operator neither
bermanently ceased operations nor abandoned the intent to mine
prior to the Permanent Program beconing effective, and because
Hidden Valley specifically agreed to application of ‘the Permanent
Program rules in its 1986 Reclamation Plan.

4. The Board concludes the Division has made a prima facie
Case to support the issuance of the NOV’s which are the subject
of this enforcement action. The Board further concludes that
Hidden Valley has not carried its burden of proof to rebut the
Division’s pPrima facie case.

5. The Board concludes that the statute of limitations
Provision contained in the Utah Mined Land Reclamation aAct is not
incorporated by reference under Utah Code Ann. § 40-10-1 et seq.
because it jg inconsistent with the approved federal program as
well as less stringent. Further, the Board concludes that even
if there:were an applicable statute of limitations, the statute
has not begqun to run because the violations are continuing.

6. The Board concludes that the Respondent has not proven
the elements of estoppel necessary to avail itself of that

affirmative defense.

ORDER

1. The Division’s action in issuing the NoOV subject to

this enforcement action should be upheld.



2. The Division‘ g Penalty assessments are upheld as to aly

PArts of the NOV, with the exception of that part relating to the

placement of the disturbed area boundary markers, where the

negligence'points should be reduced to zero. Final assessment

for part two of two of the violation is reduced from $460.00 to

$330.00.

ISSUED AND SIGNED this ﬁ\day of July, 1992.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

e

James W. Carter, Chairman B




CERTIFILCATE OF MAILI NG

I hereby certify that I caused a true and correct copy of
the foregoing ORDER in Docket No. 92-005, Cause No. ACT/015/007
to be mailed by certified mail, postage prepaid, on the 30th day
of July, 1992, to the following: : R

Peter Stirba

Stirba & Hathaway

215 South State #1150
Salt Lake City, Utah 84111

Hand Delivered to-

William R. Richards

Assistant Attorney General

Utah Division of 0il, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake cCity, Utah 84180

-
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EXHIBIT "E"



BEFORE THE BOARD OF O1L, GAS & MINING
DEPARTHENT OF RATURAL RESOURCES
8TATE OF UTaH

IN THE MATTER OF NOTICE OF : MEMORANDUM DECIBION AND
ORDER

VIOLATION N91-26- -8-2,

HIDDEN VALLEY MINE,

EMERY COUNTY, UTAH

Cause No. ACT/015/007

Petitioner Hidden Valley Coal Company seeks an emergency order
of the Board staying "all proceedings, including but not limited to
the cessation order, NO. ¢ 92-26-1-2, issued by the Division of
0il, Gas and Mining by certified mail on September 1, 1992... ",
until resolution of a pending civil action in the Third Judicial
District Court appealing a Board order issued July 30, 1992. The
Board had previously granted a Petition for Temporary Relief on
February 14, 1992, extending Petitioner's time for abatement of the
underlying Notice of Violation (Nov) to a date 30 days agter entry
of the Board's July 30th order. on August 31st, the NOV remained
unabated and the Division, pursuant to its coal regulatory program
rules, issued the subject Cessation Order (CO) on September 1.
Petitioner filed a Petition for Review of Administrative Action
with the Utah Supreme Court and a Complaint with the Third Judicial
District court on August 28, 1992 seeking reversal of the Board's
July 30 order.

The rules governing the issuance of NOV's and CO's are couched
in mandatory, rather than discretionary, terms. When the Board‘s
order of Temporary Relief expired without thae Board ordered

abatement, the Division had no choice but to issue the CO. Rule



i5-400-420 pHrovides That "0 civil penalty of not 1233 thap

$750.00 will be assessed for each day during which..." the
violation remains unabated. Rule 645-400-421 allows for temporary
relief until issuance of a Board order. Rule 645-400-422 provides
for Court ordered temporary relief "If the permittee initiatesg
review proceedings under tha State Program with respect to the
violation,...w

Both the utah Rules of Civil Procedure and the rules.of the
coal regulatory program provide the temporary relief Petitioner
seeks. Once the Board's order was appealed, the Board could not
amend the terms of the order to extend the time for abatement. The
Board is loathe to contravene its own rules, but the Petitioner's
request is one of first impression and, due to those circumstances,
certain equitable considerations have arisen.

Based upon the law and circumetances, it is hereby orde}ed,
adjudged and decreed that the Petitioner's request for Emergency
Order staying the proceedings of the Division of 0il, Gas & Mining
relating to cessation order C092-26-1-2 and the accrual of
penalties under that co is granted for the period commencing
September 1, 1992 and terminating at the close of business
September 10) 1992 in order to allow Petitioner to seek appropriate
judicial remedies or commence abatement pursuant to the terns of
the Board's July 30, 1992 Order.

Dated thig iJL\day of September, 1992.

BOARD OF OIL, GAS & MINING

Y:

‘ N
JPMES W. CARTER, Chalrman
|
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