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BEFORE THE BOARD OF OIL, GAS & MINING ’

DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH .

IN THE MATTER OF NOTICE OF
VIOLATION N91-26-8-2,
HIDDEN VALLEY MINE,

EMERY COUNTY, UTAH

ORDER GRANTING

HIDDEN VALLEY COAL
COMPANY'S PETITION FOR
TEMPORARY RELIEF

CAUSE NO. ACT/015/007

On February 10, 1992, Hidden Valley Coal Company ("Hid-
den Valley"), by and through its counsel of record, petitioned
the Utah Board of 0il, Gas & Mining ("Board") for tempdrary
relief concerning abatement of Notice of Violation N91-26-8-2,
parts 1 and 2‘("NOV"). Hidden Valley has appealed the fact of
this violation to the Board challenging, among other things, the
jurisdiction of the Division of 0il, Gas & Mining ("DOGM") to
issue the NOV and the nature of the abatement requested by the
NOV. A hearing on this matter is set before the Board on March
25, 1992. By conference call between the Chairman of the Board
and the partiés on Friday, February 14, 1992, counsel for DOGM
stipulated to a grant of temporary relief‘and both pé;ties
agreed, on information and belief, that the stay of enforcement

of the NOV will not adversely affect the health or safety of the



public or cause significant imminent environmental harm to land,

air or water resources.

Based upon a review of Hidden Valley's petition for
temporary relief, the pleadings filed in this matter, the stipu-
lation of both parties to temporary relief, pursuant to Utah Code
Ann. § 40—10—22(3)(c), the Board grants Hidden Valley's petition
for temporary relief and will extend the abatement period for the
NOV from February 17, 1992 to thirty days following the Board's
entry of its written decision in the pending review proceedings.

1
ORDERED and ISSUED this /4 day of 2‘4%, 1992.

UTAH ARD OF OIL, GAS INING

Jam¢s W. Carter, Chairman

CERTIFICATE OF SERVICE

B . 3 d rd
"I hereby certify that on this [‘% day of gﬂ"

1992, I caused to be mailed first class, postage prepaid, a tfue

and correct copy of the foregoing Order Granting Hidden Valley
Coal Company's Petition for Temporary Relief, Cause No.

ACT/015/007, to:




BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

---00000~-~-~-
IN THE MATTER OF NOTICE OF : ORDER
VIOLATION N91-26-8-2, HIDDEN
VALLEY MINE, EMERY COUNTY, : DOCKET NO. 92-005
UTAH CAUSE NO. ACT/015/007
---00000~~-

On June 30, 1992, the above entitled mafter came before the
Hearing Examiner, Chairman James W. Carter. Representing the
Board of 0il, Gas and Mining’s Examiner ("Examiner") was Thomas
A. Mitchell, Esq., Assistant Attorney General. Representing the
Division of 0il, Gas and Mining ("DOGM") was William R. Richards,
Esq., Assistant Attorney General, and representing the Respondent
Hidden Valley Mine was Peter Stirba, Esq. The Board considered
the Examiner’s recommended Findings of Fact and Order at their
regularly scheduled hearing on July 22, 1992 and adopted it with

the modifications contained herein.

FINDINGS OF FACT

1. NOV 91-26-8-2, parts one and two, was issued on
November 20, 1991. There was an assessment conference and fact
of violations hearing resulting in the final Division assessment
on December 20, 1991.

2. The Petitioner timely appealed the final Division

assessment and findings and paid the total assessment in the



amount of $760.00 for part one of two, and $460.00 for part two
of two into the Division.

3. The Respondent, Hidden Valley Mine, is subjeci to the
jurisdiction of the Board of 0il, Gas and Mining pursuant to Utah
Statute, Utah Code Ann. § 40-10-3 (1953, as amended).

4. On September 7, 1979, Hidden Valley’s predecessor,
Soldier Creek Coal Company (Soldier Creek), submitted a Mining
and Reclamation Plan for the land which is the subject of these
enforcement proceedings. In that plan Soldier Creek stated that
it intended to develop an underground coal mine by June of 1981
which was intended to produce approximately 500,000 tons per year
for 40 years.

5. On April 14, 1980, the Division of 0il, Gas and Mining
approved Soldier Creek’s Mining and Reclamation Plan pursuant to
the State Coal Program’s interim regulations.

6. On April 17, 1980, surface mining operations commenced
at the Hidden Valley Mine pursuant to the approved Mining and
Reclamation Plan. These operations included the construction and
paving of a 2.5 mile road; construction of an access road to two
portal areas where pads were constructed adjacent to coal seams;
construction of portal entry face ups; top soil removal from the
surface; sediment pond construction and installation of drainage
diversions.

7. On January 23, 1981, the Utah State Coal Program was
approved by the federal government with Utah as a primacy state,

and the Utah Permanent Program Regulations became effective.

-2



8. on March 23, 1981, Soldier Creek informed the Division
for the first time that the Hidden Valley mine would temporarily
suspend operations.

9. By letter dated May 24, 1985, the Division notified
Soldier Creek that it must elect to either permit the Hidden
Valley Mine under the Permanent Program Regulations or reclaim
the mine in accordance with the approved plan and Permanent
Program Regulations.

10. After September 15, 1985, Hidden Valley elected to
cease mining operations and reclaim the mine site. In May, 1986,
the Respondent filed a Reclamation Plan incorporating the
Permanent Program reclamation standards, which plan was approved
by the Division.

11. Reclamation of the mine site was undertaken by
Respondent, and Phase I bond release was authorized by the
Division on May 24, 1988.

12. Subsequent to Phase I bond release, the Respondent has
failed to comply with the Permanent Program standards and with
the approved Reclamation Plan by failing to adequately construct
.and maintain erosion control structures on the outslope of the
access haul road.

13. The Respondent has failed to comply with the Permanent
Program standards and the approved Reclamation Plan by having
failed to seed the disturbed area constituting the outslopes of

the access road.



14. The Respondent has failed to comply with the Permanent
Program standards and the approved Reclamation Plan by having
failed to place disturbed area boundary markers at the toe of the
slope of the disturbed area below the access road, and instead
has placed them at the edge of the road above the disturbed area.

15. The violations which are the subject of this
enforcement proceeding are continuing violations, and constitute
a current and ongoing basis for enforcement.

16. The Respondent has not changed its position or incurred
any detriment in reliance upon any act or statement of the

Division or its inspection and permitting staff.

CONCLUSIONS OF T.AW

1. This Board has jurisdiction over the Respondent and the
Hidden Valley Mine pursuant to Utah Code Ann. § 40-10-3. This
provision of the Utah Coal Statute provides that an operator
comes within the jurisdiction of the Board and the Division when
the operator mines or intends to mine 250 tons of coal within any
12-month period.

2. The intent of an operator to mine is to be determined
by an objective standard based upon the acts and representations
of the operator during relevant time periods. The Board
concludes that Hidden Valley possessed the requisite intent to
conduct mining activities, subjecting itself to the jurisdiction

of the Utah Coal Statute.



3. The Board concludes that the Permanent Program
standards apply to the Respondent because the operator neither
permanently ceased operations nor abandoned the intent to mine
prior to the Permanent Program becoming effective, and because
Hidden Valley specifically agreed to application of the Permanent
Program rules in its 1986 Reclamation Plan.

4. The Board concludes the Division has made a prima facie
case to support the issuance of the NOV’s which are the subject
of this enforcement action. The Board further concludes that
Hidden Valley has not carried its burden of proof to rebut the
Division’s prima facie case.

5. The Board concludes that the statute of limitations
provision contained in the Utah Mined Land Reclamation Act is not
incorporated by reference under Utah Code Ann. § 40-10-1 et seq.
because it is inconsistent with the approved federal program as
well as less stringent. Further, the Board concludes that even
if there were an applicable statute of limitations, the statute
has not begun to run because the violations are continuing.

6. The Board concludes that the Respondent has not proven
the elements of estoppel necessary to avail itself of that

affirmative defense.

ORDER
1. The Division’s action in issuing the NOV subject to

this enforcement action should be upheld.



2. The Division’s penalty assessments are upheld as to all
parts of the NOV, with the exception of that part relating to the
placement of the disturbed area boundary markers, where the
negligence points should be reduced to zero. Final assessment

for part two of two of the violation is reduced from $460.00 to

$330.00.

ISSUED AND SIGNED this :§j§faay of July, 1992.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

sN@s

James W. Carter, Chairman




CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of
the foregoing ORDER in Docket No. 92-005, Cause No. ACT/015/007
to be mailed by certified mail, postage prepaid, on the 30th day
of July, 1992, to the following:

Peter Stirba

Stirba & Hathaway

215 South State #1150
Salt Lake City, Utah 84111

Hand Delivered to:

William R. Richards

Assistant Attorney General

Utah Division of 0il, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180
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BEFORE THE DIVISION OF OIL GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

-==00000—=——
IN THE MATTER OF THE APPEAL o FINDINGS, CONCLUSIONS
OF FACT OF VIOLATION AND ORDER
¥N91-26-8-2-4 HIDDEN VALLEY :
COAL COMPANY HIDDEN VALLEY INFORMAL HEARING
MINE, EMERY COUNTY, UTAH : CAUSE NO. BCT/0157 '0073%
——=00000——"—

On December 20,

1991, the Division of 0il, Gas and Mining

("Division") held an informal hearing concerning the fact of

violation for the above-referenced Notice of Violation ("NOV").

The following individuals attended:

Presiding:

Petitioner:

Division:

Dianne R. Nielson, Director
Division of 0il, Gas and Mining

Lee Edmonson
Hidden Valley Coal Company
("Hidden Valley")

Denise Dragoo
Fabian and Clendenin
Counsel for Hidden Valley Coal Company

Joe Jarvis
JBR Consultants
Consultant to Hidden Valley Coal Company

Karla Knoop
JBR Consultants
Consultant to Hidden Valley Coal Company

Lowell Braxton
Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor

Susan White
Reclamation Specialist



William Malencik
Reclamation Specialist
Issuing Inspector

Board: Ron Daniels
Assessment Conference Officer
Penalty Assessnment
Joe Helfrich
Assessment Officer
Penalty Assessment
The Findings, Conclusions, and Order in this ﬁatter are
based on information provided by the Petitioner in connection with
this informal hearing, and information in the files of the
Division. During the informal hearing, counsel for Hidden Valley
presented arguments as to why the NOV should be vacated. Counsel
offered to further brief the legal arguments and the presiding
officer provided that additional briefs could be submitted by
December 30, 1991. The Division agreed to planimeter the road,
pads, and related outslope areas. This information was considered
as part of the review of fact of violation.
In the brief filed by counsel for Hidden Valley, vacation
of the NOV was requested, based on the following reasons.
1. Hidden Valley is exempt from regulation under the
‘federal Surface Mining and Reclamation Act and the Utah Coal Mining
and Reclamation Act because 250 tons of coal were not mined at the
Mine and no coal mining activity occurred at tﬂé Mine during the
interim program after January 3, 1977.
2. The NOV 1is barred by the applicable statute of

limitation of two years.



3. The Division has waived or is estopped from taking
enforcement action because the Division failed to require
reclamation of road upslopes and outslopes (cut and £ill slopes) in
either the approved reclamation plan or prior to approval of Phase
I bond release.

The Consultant for fhe Operator also stated during the
informal hearing that the reclamation requested in the NOV would
bcreate additional damage to fine-particle-covered porticns of the

outslopes.

FINDINGS OF FACT

1. Notice of this hearing was properly givern.

2. The Assessment Conference, to review the proposed
penalties for NOV N91-26-8-2, was held immediately following this
informal hearing regarding fact of violation. Requirement to pay
the assessed penalty is stayed pending the decision in the informal
review of fact of violation.

3. NOV N91-26-8-2 was issued on November 22, 1991. It
includes two parts. Part 1 of 2 was written for failure to
maintain diversions to be stable and failure to minimize erosion to
the éxtent possible, in accordance with Utah Admin. R. 614-301-
742.312.1 and 614-301-742.113, with respect to the road outslobe
and upslope. Part 2 of 2 was written for failu;e to clearly mark
with perimeter markers all disturbed areas and failure to seed and

revegetate all disturbed areas, in accordance with Utah Admin.



R. 614-301-521.251 and 614-301-354, with respect to the road and
stream disturbed outslopes and road upslopes.
4. As enacted 1in 1977 and 1979 respectively, the
Surface Coal Mining and Reclamation Act (SMCRA) and the Utah Coal
Mining and Reclamation Act (UCMRA) both include the definition:
"operator" means any person, partnership or corporation
engaged in coal mining who removes or intends to remove
more than two hundred and fifty tons of coal from the

earth by coal mining within twelve consecutive calendar
months in any one location. (emphasis added)

SMCRA § 701(13); Utah Code Ann. § 40-10-3(7).
5. UCMRA defines "coal mining" in the context of the
term "surface coal mining" in part as:

activities conducted on the surface of lands...including
excavation for the purpose of obtaining coal....

Utah Code Ann. §40-10-3(18).

6. Chapter III of the Reclamation Plan submitted and
approved for the Hidden Valley Mine, includes the following
description:

The mining plan for Hidden Valley proposed production to
begin in June 1981. Maximum production was to be 500,000
tons annually with an expected mine life of 40 years.
The initial development work commenced on April 17, 1980
with this goal in mind. However by August, 1980 it
became evident that economic conditions had changed and
it was decided by the company to cease development.

A 0.5 mile graveled Class II road was completed to gain
access to the coal seams adjacent to Ivie Creek. At the
coal seams two pads were constructed for the future
portal operations area. Bulk coal samples were obtained
from the existing exploratory audits in the two naturally
exposed coal seams. These exposed coal seams were faced
up and diversions were constructed above the seams in
anticipation of portal construction.

Hidden Valley Coal Mine Reclamation Plan, Chapter III, pp. 1 and 4,
May 1986.

-t -



7. In the minutes of a September 9, 1980 meeting of the
Soldier Creek Coal Company Management Committee, provided by
counsel for Hidden Valley, the status of operations of the Hidden

Valley Mine are discussed:

After further discussion, and upon motion duly made,
seconded, and unanimously carried, it was decided that:

(1) Further development of the Hidden Valley
property will be temporarily suspended and will be
reassessed from time-to-time in light of the then current
level of capital expenditures believed necessary to make
the property operational as a mine and the costs of
mining and hauling coal therefrom vis-a-vis the market
for coal; (emphasis added)

Minutes of Soldier Creek Coal Company Management Committee,
September 9. 1980, p.4.

8. As stated in Utah Code Ann. §40-10-4:

The Utah Mined Land Reclamation Act (Chapter 8 of Title
40), and the rules and regulations adopted under it,
where appropriate, and not in conflict with the
provisions of this chapter or the rules and regulations
adopted under it, shall be applicable to coal mining
operations and reclamation operations. (emphasis added)

9. Section III of Chapter III of the Hidden Valley
Reclamation Plan (page 27) requires, in accordance with UMC

817.106, that:

The rills or gullies that may appear during post-

reclamation monitoring will be stabilized by filling with

soil and rock. Chronic sites will be stabilized with

small gabions or rock check dams.

10. There is no map or other documentation in the
Reclamation Plan which specifically identifies the areas included

in the Disturbed Area, stated to be approximately 6.7 acres. The

text of the report refers to the disturbed area, stating:



The disturbed area is approximately 6.7 acres consisting
of an access road, pads and drainage control structures.

Chapter III, page 6.

Planimetry conducted by Division staff following the
informal conference indicates that the area consisting of the road
surface, pad areas with matting and graded/seeded, and sediment
control structures (Plate III) total 6.1 acres. This acreage is
consistent with calculations provided by Hidden Valley in response
to the informal conference. Planimetry of that area plus the
outslopes and upslopes of the road and the southern outslopes of
the pads totals 9.1 acres.

11. Disturbed Area markers have been placed at both
sides of the road. The markers were not placed at the foot of the
outslopes or the top of the upslopes of the road.

12. There is no map in the plan which delineates the
disturbed area boundary.

13. The Reclamation Plan states:

The entire 6.7 acres of disturbed ground will be properly

scarified, seeded, fertilized, mulched and covered to

provide the best possible opportunity for plant growth.

The road fill slopes and some small sites will require
hand application of seed, mulch and fertilizer.

Chapter III, Section VI, page 56.

14. The Reclamation Plan is silent on the subject of
revegetation of cut slopes of the road.

15. Both the Division staff and the consultant for
Hidden Valley agreed that, because of saline soil conditions and
concerns for fine soil profiles and rocky areas, seeding procedures
may vary and may be largely accomplished through broadcasting.

—-6-



16. The existing Phase I surety amount is sufficient to

cover the seeding of the subject £ill slopes.

CONCLUSIONS OF 1AW

1. While Hidden Valley may not have "mined 250 tons of
coal within a consecutive 12 month period," the documentation in
the Reclamation Plan and the September 9, 1980 minutes of the
Management Committee clearly indicate that they "intended to remove
more than 250 tons of coal." Furthermore, the Management Committee
"temporarily suspended" further development in September, 1980. It
‘did not terminate development.

2. The Division did require and the reclamation plan
requires stabilization of rills and gullies, including those which
"may appear during post-reclamation monitoring."

3. The Division did require and the reclamation plan
requires revegetation of the fill slopes associated with the road.

4. The reclamation plan is silent on requirements for
revegetation of the cut slope of the road.

5. The Division did require and the reclamation plan
requires revegetation of the fill slopes of the pads.

6. It is not possible to determine whether the fill
slopes associated with the road were included in the disturbed area
acreage, and hence considered in the determination of reclamation
surety. The plan provides for reclamation of those fill areas.

Planimetry data is not consistent with the stated acreace of the



disturbed area. There is no map in the plan which delineates the
disturbed area boundary. However, failure by Hidden Valley to
properly desighate the fill slopes as disturbed area or failure to
include the area in the reclamation calculation does not obviate
the responsibility of Hidden Valley to reclaim the fill slopes, as
described in the plan.

7. The Division has not waived and hence 1is not
estopped from taking enforcement action.

8. The statute of limitation does not apply.

9. Hidden Valley’s consultant has indicated that they
did not seed the fill slopes of the road or the subject fill slopes
associated with the pads. There is no information to indicate that
the Division was aware of those facts at the time of phase I bond
release. The success of erosion mitigation measures, including
prevention of rills and gullies andlreestablishment of vegetation
is ongoing during the reclamation period. The reclamation plan and
the performance standards require mitigation when problems are
noted by the operator or the Division. Because that monitoring and
preventative action is an ongoing responsibility, it cannot be

stayed by any statute of limitations.

ORDER
NOW THEREFORE, it is ordered that:
1. NOV N91-26-8-2 parts 1 of 2 and 2 of 2 are upheld,

except with respect to revegetation of the cut slopes of the road



as discussed in Part 2 below.

2. Hidden Valley is directed to submit the plans and
move the disturbed area markers, as required in the NOV. The
Division will work with Hidden Valley or its consultant to approve
seeding plans, including exemptions from ground disturbance in
areas where appropriéte to minimize erosion of existing soils.
Although the Reclamation Plan omitted vegetation of the cut slope
of the road, Hidden Valley is encouraged to do such vegetation if
it will enhance slope stability and protect against erosion on the
road, which 1is subject to the reclamatipn plan and ongoing
monitoring.

3. The revegetation of the £ill slopes will be included
under the existing surety. The present Phase I surety is adequate.
Hidden Valley is not required to revise the amount of its Phase I
surety.

4. The required plan will be submitted to the Division

within 30 days of the issuance of this order. The Division will

extend the abatement period for the completion of seeding as needed
to provide for seeding at the earliest favorable time.

5. The finalized assessment, resulting from the
Assessment Conference of December 20, 1991, is due and payable to
the Division 30 days from the date of this Order.

6. The Petitioner may appeal to the”Board of 0il, Gas
and Mining the informal determination of fact of violation and/or

finalized assessment by filling said appeal within 30 days of the



date of this Order, in accordance with statutory and regulatory
requirements, including placing the assessed civil penalty in

escCrow.

SO DETERMINED AND ORDERED this 17th day of January, 1992.

o e b

DléﬁﬂérR Nlelso Director
Division of 0il, Gas and Mining
State of Utah

-10~



CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No.
ACT/015/007 to be mailed by certified mail, postage prepaid, the
22nd day of January, 1992 to:

Lee Edmonson

Hidden Valley Coal Company
1801 East University Drive
Phoenix, Arizona 85034

Denise Dragoo

Fabian and Clendenin

215 South State

Salt Lake City, Utah 84111

Joe Jarvis

JBR Consultants

Suite 209

1952 East Fort Union Boulevard
Salt Lake City, Utah 84121

Karla Knoop

JBR Consultants

Suite 209

1952 East Fort Union Boulevard
Salt Lake City, Utah 84121




CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No.
ACT/015/007 to be mailed by certified mail, postage prepaid, the
24th day of January, 1992 to:

Joe Jarvis
865 So Cedar Knolls West
Cedar City, Utah 84720

Karla Knoop

712 Castle Gate
Helper, Utah 84526
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IN THE THIRD JUDICIAL DISTRICT COURT -

SALT LAKE COUNTY, STATE OF UTAH __

SRR
BN

In the Matter of

HIDDEN VALLEY COAL COMPANY, Case No. 920904813CV

Appellant,
vs.
the UTAH BOARD OF OIL, GAS AND

MINING and the UTAH DIVISION
OF OIL, GAS AND MINING,

Judge Glen K. Iwasaki

Nt et e et N e s N e Nvsa? Nt S St

Appellee.

ORDER

The above entitled matter came before this Court cn
Wednesday, October 28, 1992, for oral argument on Appellant
Hidden Valley’s appeal from a formal adjudicatory decision of the
Board of 0il, Gas and Mining.

On appeal, this Court has applied the standard of judicial
review set forth under Utah Code Ann. § 40-10-30. The review of
this matter is a review of the record in the tribunal. kelow, and
not a trial de novo. This Court has applied the criteria for

review of the Board’s final decision set forth at Utah Code Ann.



§ 40-10-30 to the issues raised by Appellant in its Brief. Based
on this review, the Court rules as follows:

Appellant has contested the Board’s jurisdiction under Utah
Code Ann. § 40-10 et seqg. This Court finds that Appellant had
the requisite intent to mine 250 tons of coal or more. This
finding is based upon the evidence in the record evidencing the
Appellant’s contemporaneous statements at the time of surface
disturbance, and the prolonged period during which Appellant
continued to submit itself to the jurisdiction of the Board of
0il, Gas and Mining and the Division of 0il, Gas and Mining under
the state’s coal program. Therefore the Division of 0il, Gas and
Mining has jurisdiction over Appellant’s surface coal mining
reclamation operations.

The Appellant has contested the enforcement actions taken by
the Division of 0il, Gas and Mining based on its argument that
the statute of limitations in Utah Code Ann. § 40-8 et seg. are
applicable to Utah Code Ann. § 40-10 et seg. The Court finds
that the Board’s conclusion of law that this statute of
limitation is inconsistent with the Utah Coal Statute is correct.
Therefore, Appellant’s argument that the Division of 0il, Gas and
Mining’s enforcement is time-barred is erroneous.

The Appellant has contested the applicability of the Utah
State permanent program under the state'coal statute, Utah Code
Ann. § 40-10 et seg. The Court finds that the Board’s

application of the law to the facts in this matter was correct



o

and that the permanent program performance standards apply to the
Appellant.

The Appellant has argued that the enforcement actions taken
by the Division of 0il, Gas and Mining in this matter were barred
by the equitable principles of estoppel. This Court finds that
the elements of estoppel have not been met and that the
enforcement actions of the Division of 0il, Gas and Mining in
this matter are not barred by this doctrine. This Court finds
that the Board correctly applied the legal elements of the
doctrine of estoppel, and that the record below supports the
finding that Appellant took no acts in reliance upon the
inspection reports to which Appellant.points as being the basis
for the application of the doctrine of estoppel.

Concerning the issue of whether or not there was a prima
facie showing made of the elements of the Notices of Violation
(NOVs) in this matter, the Court upholds the Board’s ruling as to
part one of the NOV concerning failure to address the erosion on
the outslopes of the reclaimed access road. The Court finds that
the record contains substantial evidence on this matter.

Concerning part two of the NOV addressing the failure to re-
seed disturbed areas, the Court finds that there is substantial
evidence on the record and that indeed it is un@isputed that the
Appellant failed to re-seed the areas addressed in the Notice of
Violation.

Concerning the final poftion of part two of the NOV,

addressing the improperly located perimeter markers, the Court



overturns the findings of the Board as to a prima facie showing

and determines that the record does not contain substantial

evidence as to the location

of the perimeter markers being in

violation of the plan or permanent program performance standards

under the state’s Coal Act.
Appellant was in compliance
that there was a failure of
showing in the record below

This Order disposes of

The Court does not find that the

in this respect, but only determines
the Division to make a prima facie
as to this element.

and finalizes all matters raised on

appeal by the Appellant from the decision of the Board of 0il,

Gas and Mining in this matter.

4 ."

SO ORDERED this day of /(///f Ay, 75, 1992,

S v
Judge GlenrK. Iwasaki

Approved as fo form:

Peter [St\irba, Esqg.



CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of
the foregoing ORDER in Case No. 920904813CV to be mailed by first
class mail, postage prepaid, on the 6th day November, 1992, to
the following:

Peter Stirba, Esqg.

Stirba & Hathaway

215 South State Street, Suite 1150
Salt Lake City, Utah 84111

Thomas A. Mitchell, Esq.
William R. Richards, Esd.
Division of 0il, Gas and Mining
3 Triad, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203
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IN THE UTAH COURT OF APPEALS

HIDDEN VALLEY COAL COMPANY, : APPELLEES
MEMORANDUM IN OPPOSITION

Plaintiff and Appellant, TO MOTION FOR STAY

V.

the UTAH BOARD OF OIL, GAS AND
MINING and the UTAH DIVISION
OF OIL, GAS AND MINING, : Case No. 230073-CA

Defendants and Appellees.

On Appeal From the Third Judicial District Court
County of Salt Lake, State of Utah

The Honorable Glenn K. Iwasaki
Third District Court Judge

The Board of 0il, Gas and Mining (the "Board"), and the
Division of 0il, Gas and Mining ("the Division"), respectfully
file theif joint Memorandum in Opposition to the Motion for Stay
filed by Hidden Valley Coal Company ("Hidden Valley").

INTRODUCTION

The Utah Legislature adopted the Utah Coal Reclamation Act

("UMCRA") to "[a]ssure that surface coal mining operations are



conducted so as to protect the environment" and that "reclamation
operations occur as contemporaneously as possible." Utah Code
Ann. § 40-10-2(3). To this end, UMCRA requires a coal operator
to meet strict environmental performance standards during its
mining operations and for a period of at least 10 years after
reclamation is complete. Utah Code Ann. § 40-10-15. Whenever
there is a violation of an environmental performance standard
which is not abated within 90 days, UMCRA requires the Division
to issue a cessation order. See Utah Code Ann. § 40-10-

22(1) (c); Utah Admin. R. 645-400-314. A cessation order carries
with it a mandatory $750 per day fine until the violation is
abated, for a maximum period of 30 days. Utah Admin R. 645-401-
420.

The Director of the Division of 0il, Gas and Mining, the
Board of 0il, Gas and Mining, and the Third District Court have
all determined that Hidden Valley is presently in violation of
environmental performance standards. Although Hidden Valley’s
arguments have been rejected in three separate hearings, and
Hidden Valley has agreed to abate the violations, Hidden Valley
nonetheless requests the Court to allow it to remain in violation
of the law while it raises the same issues on yet another appeal.

To stay the Division’s authority to issue a cessation order
while Hidden Valley’s appeal is pending would indirectly rewrite
the statutory requirement that Hidden Valley remedy the

violations. For this reason, and others discussed below, the



Court should deny Hidden Valley’s motion for a stay of the
cessation order.
FACTS
A. The NOV is Issued.

The Division inspected the Hidden Valley Mine on November
20, 1991 and determined that Hidden Valley was in violation of
several performance standards. Accordingly, the Division issued
Notice of Violation 91-26-8-2 on November 22, 1991 (the "NOV").
The NOV includes two parts.

Part one was written for Hidden Valley’s failure to minimize
erosion on the outslgpes of the access road as required by Utah
Code Ann. § 40-10-17(2) (d) and Utah Admin. R. 645-301-742.312.1
and 645-301-742.113. Utah Code Ann. § 40-10-17(2) (d) requires a
mining operator to "stabilize and protect all surface areas . . .
affected by surface coal mining and reclamation operations to
effectively control erosion." Id. Utah Admin. R. 645-301-
742.113 requires a mining operator to "[m}inimize erosion to the
extent possible." Id.

Part two of the NOV was issued for Hidden Valley’s failure
to seed and revegetate all disturbed areas as required by Utah
Code Ann. § 40-10-17(2) (s) and Utah Admin. R. 645-301-353 and
645-301-354. Utah Code Ann. § 40-10-17(2) (s) requires a mining
operator to:

Establish on the regraded areas and all other lands

affected, a diverse, effective, and permanent

~ vegetative cover of the same seasonal variety native to
the area of land to be affected and capable of self



-regeneration and plant succession at least equal in extent
of cover to the natural vegetation of the area.

;

B. Informal Appeal.

After the NOV was issued, Hidden Valley petitioned the
Division for an informal hearing. On December 20, 1991, the
Director of the Division, Dr. Dianne R. Nielson, held an informal
hearing to review Hidden Valley’s contentions. Hidden Valley was
represented by counsel and introduced evidence to support its
claims. On January 17, 1992, Dr. Nielson issued an order
upholding the NOV in its entirety. Attached as Exhibit "A." On
February 10, 1992, Hidden Valley appealed the Director’s decision
to the Board.

C. Formal Adijudication Before The Board.

The Chairman of the Board, who was acting in the capacity of
a hearing examiner, held a full day evidentiary hearing on June
30, 1992. On July 30, 1992, the Board considered the Chairman’s
proposed findings of fact and conclusions of law and issued an
order upholding the NOV in its entirety. Attached at Exhibit
"B." The Board upheld Part one of the NOV finding that Hidden
Valley "failed to comply with the Permanent Program standards and
the approved Reclamation Plan by failing to adequately construct
and maintain erosion control structures on the outslope of the
access haul road." R. at 436, 438.

The Board upheld Part two of the NOV finding that Hidden
Valley failed "to comply with the Permanent Program standards and
the approved Reclamation Plan by having failed to seed the
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disturbed area constituting the outslopes of the access road."
R. at 436.

D. Appeal Before the Third District Court.

On August 27, 1992, Hidden Valley appealed the Board’s Order
to the Third District Court. On October 28, 1992, the Court
heard argument on Hidden Valley’s appeal. On November 5, 1992,
the Third District Court issued a final order rejecting Hidden
Valley’s legal arguments and upholding the NOV. Attached as
Exhibit "C." Specifically, the Court upheld "the Board’s ruling
as to part one of the NOV concerning failure to address the
erosion on the outslopes of the reclaimed access road." Order,
dated November 5, 1992 at 3. The Court also found "that there is
substantial evidence on the record and that indeed it is
undisputed that the Appellant failed to re-seed the areas
addressed in the Notice of Violation." 1Id.

E. Hidden Valley Submits an Abatement Plan.

The same day that the Third District Court announced its
order from the bench upholding the NOVs, Hidden Valley wrote the
Division two letters indicating its intention to abate the
violations and to come into compliance with Utah’s coal statute.
The first letter, dated October 29, 1992 stated:

Also, I presume that Hidden Valley will take

appropriate action pursuant to the NOV and therefore I

would appreciate it if the Division would not take any

emergency action adverse to my client without us first

at least talking on the phone. I can assure you that

neither myself nor my client have any tricks up our

sleeves for which the Division should have any

concerns.

Attached as Exhibit "D."



That same day Hidden Valley also submitted a proposed Plan
of Abatement to satisfy the NOV. The cover letter to the
Abatement Plan stated: "Enclosed is the Plan of Abatement for the
above Cessation Order and Notice of Violation No. N91-26-8-2."
Attached as Exhibit "E." The proposed Abatement Plan provided
that, "[t]he proposed plan is intended to satisfy the violations
under NOV N91-26-8-2 recorded at the Hidden Valley reclamation
site owned and operated by Hidden Valley Coal Company." Id.

Based on Hidden Valley'’s representations and its submission
of an abatement plan, the Division did not issue a cessation
order as it was empowered to do under Utah Admin R. 645-400-314.
Rather, the Division extended the time for compliance to allow
Hidden Valley time to finalize the abatement plan. See Exhibit
"F." Following several discussions with the Division, Hidden
Valley submitted its amended "Abatement Plan" on December 14,
1992 "to satisfy two violations that were issued for the
reclaimed Hidden Valley Mine under NOV N-91-26-8-2 on November
20, 1991." Attached as Exhibit "G."

The Abatement Plan set forth in detail what procedures
Hidden Valley intended to implement at the mine to control
erosion and seed the outslopes of the access road. The Abatement
Plan also set forth the time periods within which Hidden Valley
would implement remedial measures at the mine. As to controlling
erosion on the outslope, Hidden Valley committed that:

The proposed work will begin no later than April 1,

1993, and as soon as practical after approval has been

obtained, materials have been received, and

environmental conditions are acceptable.
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Exhibit "G" at page 2.

As to seeding the outslopes of the access road, Hidden
Valley committed that:

The Revegetation work will be accomplished when scil

conditions permit. Those acceptable soil conditicns

are defined as less than 10 percent snow cover, frost

free in the upper six inches, and sufficiently dry in

the upper six inches to not clod when worked. If

conditions do not permit seeding by February 1, 1993,

an alternative seed mix to that listed below will be

submitted for Division approval.
Exhibit "G" at 7.

The Division approved Hidden Valley’s Abatement Plan on
December 19, 1992, and modified the NOV to extend the dates for
compliance to conform with the dates agreed to in the Abatement
Plan.

Hidden Valley now requests an injunction preventing the
Division from issuing a cessation order if Hidden Valley fails to
timely implement the procedures it agreed to implement in the
Abatement Plan. For the reasons set forth below, this Court
should deny Hidden Valley’s motion.

THIS COURT SHOULD NOT STAY THE ISSUANCE
OF THE CESSATION ORDER IF HIDDEN VALLEY
REFUSES TO IMPLEMENT ITS ABATEMENT PILAN

I. HIDDEN VALLEY’S MOTION FOR AN INJUNCTION IS
MOOT BECAUSE IT AGREED TO ABATE THE NOV

Hidden Valley is not entitled to an injunction because its
appeal is moot. It is a basic principle that compliance with an

enforcement order moots an appealvof any underlying issues.

See, e.gq., Keyes v. School District No. 1, 895 F.2d 659, 663-664

- (1oth Cir.), cert. denied, 111 S. Ct. 951 (1990) (An appeal from
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an order requiring the defendant to submit "plans" was rendered
moot because the defendant had fully complied with the order.);

Olson v. U.S., 872 F.2d 820, 823 (8th Cir. 1989) ("[A] taxpayer’s

submission of materials in compliance with an IRS summons renders
moot any constitutional objections to compelled submissions.");

Butcher v. Bailey, 753 F.2d 465, 471 (6th Cir. 1985) (Compliance

with an order requiring the debtor to turn over records mooted an
appeal claiming privilege against self-incrimination.); U.S. v.

Kis, 658 F.2d 526, 532-535 (7th Cir.), cert. denied, 455 U.S.

1018 (1981) (Compliance with an IRS summons by providing certain
documents mooted taxpayer’s appeal from the enforcement order.);

Van Schaack Holdings ILtd. v. Fulenwider, 798 P.2d 424, 426-427

(Colo. 1990) (An appeal from an order directing dissolution of a
corporation was mooted by dissolution of the corporation pending
appeal.).

When the Division issued the NOV on November 20, 1991, it
required Hidden Valley to submit an abatement plan demonstrating
how it would control erosion and seed the outslopes of the access
road. On October 29, 1992, Hidden Valley submitted an Abatement
Plan "to satisfy the violations under NOV N91-26-8-2 recorded at
the Hidden Valley reclamation site." See Exhibit "E."™ 1In the
final version of the Abatement Plan, Hidden Valley agreed to
abate the violations and set forth in detail what activities it
would undertake to do so. See Exhibit "G." Hidden Valley also

agreed to implement erosion control measures by "not later than

April 1, 1993," and agreed to "seed the outslopes of the access
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roads when soil conditions permit." Id., at 2 and 7. The
Division approved Hidden Valley’s Abatement Plan on December 19,
1992 and modified the NOV accordingly.

Since Hidden Valley has complied with the original terms of
the NOV by submitting an Abatement Plan, and has committed to
commence remedial work, Hidden Valley’s appeal is now moot.
Accordingly, this Court must dismiss Hidden Valley’s motion for
stay.

II. HIDDEN VALLEY IS ESTOPPED FROM OBTAINING AN

INJUNCTION BECAUSE IT AGREED TO ABATE THE
VIOLATIONS.

Hidden Valley is estopped from seeking to enjoin the
Division from requiring Hidden Valley to do what it agreed to do.
The Utah Supreme Court has set forth the elements of estoppel as
follows:

Conduct by one party which leads another, in reliance

thereon, to adopt a course of action resulting in

detriment or damage if the first party is permitted to

repudiate his conduct.

Blackhurst v. Transamerica Ins. Co., 699 P.2d 688 (Utah 1985).

See also Pecking v. Great West lLife Assurance Co., 814 P.2d 1125

(Utah Ct. App. 1991). Each element will be discussed below.

A. The Conduct of Hidden Valley.

On October 29, 1992, Hidden Valley submitted an Abatement
Plan "to satisfy the violations under NOV N91-26-8-2." See
Exhibit "E." At that time, Hidden Valley announced its intent to
resolve the NOV. Indeed, Hidden Valley’s attorney expressly
stated to the Division that "I can assure you that neither myself
nor my client have any tricks up our sleeves for which the
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Division should have any concerns." See Exhibit "D." 1In the
final version of the Abatement Plan, Hidden Valley agreed to
implement erosion control measures by "not later than April 1,
1993," and agreed to "seed the outslopes of the access roads when

soil conditions permit." See Exhibit "G" at 2 and 7.

B. The Division’s Reliance on Hidden Valley’s Conduct.

When the Third District Court upheld the Board’s Order on
November 5, 1992, the Division was statutorily authorized to
issue a cessation order because the environmental violations
remained unabated. See Utah Code Ann. § 40-10-22(1) (c) and Utah
Admin. R. 645-400-314. However, based on the representation of
Hidden Valley’s counsel and Hidden Valley’s submission of an
Abatement Plan, the Division did not issue a cessation order.
Instead, the Division granted Hidden Valley an extended period of
time within which to finalize its Abatement Plan. See Exhibit
"F." When Hidden Valley agreed to implement erosion control
measures by "not later than April 1, 1993," and agreed to "seed
the outslopes of the access roads when soil conditions permit,"
the Division relied on Hidden Valley’s commitment and modified
the NOV to extend the dates for compliance to conform with the
dates set forth in the Plan.

C. Detriment to the State and Environment.

If Hidden Valley is allowed to revoke its commitment to
implement abatement procedures, erosion will continue at the mine
site, another planting season will be missed, and the environment

will continue to suffer. See R. at 998-999, 1000-1002, 1006,
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1007-1008. Attached as Exhibit "H." See also Affidavit of

William Malencik, attached as Exhibit "I"; Affidavit of Susan
White, attached as Exhibit "J."

If seeding does not take place within the next few weeks,
there will be insufficient soil moisture to assure successful

revegetation until the next planting season. See Affidavit of

Susan White, attached as Exhibit "J." 1In the meantime, lack of
seed on the disturbed areas will allow further loss of topsoil
through Sheet, rill and gully erosion. This limited topsoil is
required for successful revegetation. Accordingly, if Hidden
Valley does not seed within the next few weeks, the potential for
successful revegetation will be significantly diminished. Id.
If Hidden Valley fails to mitigate its erosion problem on
the outslopes of the access roads, uncontrolled runoff will
continue from the road onto the outslope and will facilitate
continued gully erosion, and the consequent deepening and
widening of the erosion channels. See R. at 998-999, 1000-1002,

1006, 1007-1008. Attached at Exhibit "H." See also Affidavit of

William Malencik, attached as Exhibit "I." Further deposition of

sediment into Ivie Creek, a tributary of the Colorado River
drainage system will also continue. Id. Finally, the erosion
will result in additional soil loss which will significantly
reduce the potential for the effective revegetation of the mine
site. Id.

~Hidden Valley should be held to its word, and required to

implement abatement procedures at the mine.
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ITI. HIDDEN VALLEY’S MOTION MUST BE DENIED BECAUSE
IT HAS FAILED TO MARSHALL THE EVIDENCE.

A party challenging the factual findings of an
administrative agency must '"marshall all of the evidence
supporting the findings and show that despite the supporting
facts, the agency’s findings are not supported by substantial

evidence." First Nat’]l] Bank v. County Board of Equalization, 799

P.2d 1163 (Utah 1990). See also Heincke v. Department of
Commerce, 810 P.2d 459 at n.8 (Utah Ct. App. 1991) ("the
marshalling requirement is equally applicable under the

substantial evidence test"); Grace Drilling Co. v. Board of

Review, 776 P.2d 63, 68 (Utah Ct. App. 1989); Adams v. Board of
Review, 776 P.2d 639, 641 (Utah Ct. App. 1989). This Court has
explained the rule as follows:

Our insistence on compliance with the marshalling
requirement is not a case of exalting hypertechnical
adherence to form over substance. A reviewing court is
entitled to have the issues clearly defined with
pertinent authority cited and is not simply a
depository in which the appealing party may dump the
burden of argument and research. The marshalling
requirement provides the appellate court the basis from
which to conduct a meaningful review of facts
challenged on appeal.

See State v. Larsen, 828 P.2d 487, 491 (Utah Ct. App. 1992).
(citations omitted).

Failure to marshall the evidence will result in the
reviewing court affirming the agency’s findings of fact:

[Appellant] argued only selected evidence favorable to
[his] position, without presenting any of the evidence
supporting the trial court’s findings. [Appellant’s]
-approach does not begin to meet the marshalling burden
[he] must carry. Because [Appellant] failed to
marshall evidence in support of the trial court’s

-12-



findings and show how they are clearly erroneous, we
affirm the factual findings of the trial court.

State v. Larsen, 828 P.2d at 491 (citations omitted) (emphasis
added) .

Because Hidden Valley does not even attempt to marshall the
evidence, and has argued only selective evidence favorable to its
position, the factual findings of the Board must be affirmed.

Iv. HIDDEN VALLEY IS NOT ENTITLED TO STAY

PURSUANT TO RULE 8 OF THE UTAH RULES OF
APPELLATE PROCEDURE.

Rule 8 of the Utah Rules of Appellate Procedure dces not

allow for the automatic stay of the Division’s enforcement

action. Although Rule 8 does provide for the stay of a monetary

judgment upon the posting of a supersedeas bond, the stay is not

automatic for an appeal of an enforcement order. See Jensen V.

Schwendiman, 744 P.2d 1026 (Utah Ct. App. 1987). Rather, the

"decision to stay enforcement of a judgment is within the
discretion of the reviewing court" and must be based on an

analysis of four factors:

[I]t is generally required that (a) the applicant make
a strong showing that he is likely to succeed on the
merits of the appeal; (b) the applicant establish that
unless a stay is granted he will suffer irreparable
injury; (c) no substantial harm will come to other
interested parties; and (d) a stay would do no harm to
the public interest.

Jensen v. Schwendiman, 744 P.2d at 1027. See also Doncvan v.

Fall River Foundary Co., Inc., 696 F.2d 524 (7th Cir. 1982).

Each element will be discussed below.
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A. There is not a Substantial ILikelihood that
Hidden Valley will Prevail on the Merits.

An injunction should not be issued because there is not a

substantial likelihood that Hidden Valley will prevail on

appeal.! We will explore each of Hidden Valley’s argunents in
detail.
1. The Division Established a Prima Facie Case.

The Division clearly established a prima facie case that
environméntal violations exist at the site.

a. Erosion on the Outslopes.

The Board upheld part one of the NOV finding that Hidden
Valley "failed to comply with the Permanent Program standards and
the approved Reclamation Plan by failing to adequately construct
and maintain erosion control structures on the outslope of the
access haul road." R. at 436, 438. The Board’s decision was
based on the uncontroverted testimony of the Division’s
inspector, William Malencik, that uncontrolled erosion was

occurring at three specific areas on the outslopes of the access

! In reviewing Hidden Valley’s claims, it is important to
recognize the strong burden imposed upon Hidden Valley in trying
to overturn the Board’s Order. The "appellate court will not
disturb the Board’s application of its factual findings to the
law unless its determination exceeds the bounds of reasonableness
and rationality." Pro-Benefit Staffing, Inc. v. Board of Review,
775 P.2d 439 (Utah Ct. App. 1989). "It is the province of the
board, not appellate courts, to resolve conflicting evidence, and
where inconsistent inferences can be drawn from the evidence, it
is for the board to draw the inferences." See Grace Drilling
Co. v. Board of Review, 776 P.2d 63 (Utah Ct. App. 1989). The
"Board’s legal determinations may not be overturned unless they
are "clearly erroneous." Utah Code Ann. Section 40-10-30(e).
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road. See R. at 987-992, 995-996, 997-998, 999-1013. Attached
as Exhibit "H." Mr. Malencik testified as follows:
BY MR. RICHARDS:

Q. When you issued the violation for the
erosion, did you believe, in your opinion,
that Hidden Valley had minimized erosion to
the extent practical?

A, They took some steps, but in my opinion, they
didn’t do enough to minimize erosion.

R. at 989. Attached as Exhibit "H."

Q. « « « « What happens if erosion isn’t
curtailed or prevented?

A. You’ll erode -- in this particular case two
things will happen: One, you have a limited
amount of soil so what you’re doing is.
minimizing the chance for vegetal cover that
would. help ameliorate the erosion problem;
the second, this road that’s left here, and
so you’re going to have head cutting back
into this road; and the third thing is this
particular channel, erosion channel is going
to continually get deeper until it hits
something that is not as susceptible to
erosion like bedrock; and the third thing --
the fourth thing, you’re putting sediment in
Ivie Creek --

R. at 998. Attached as Exhibit "H." Mr. Malencik testified about
erosion gully number one as follows:
Q. What does picture five and six - what’s a
picture of five and six? Is that gully

number one?

A. Yes.

* * * * *

Q. And what does that picture demonstrate to you?

A. It shows that both banks are unstable. It
shows the depth of that gully is 26 --
approximately 26 inches deep, 58 inches wide,
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and I’ve measured the length of that gully as

19 feet.
* * % * *
Q. Once again, is this accelerated or geologic erosion?
A. It’s accelerated erosion.
Q. If left untreated what will happen to that road?

A. It will keep eroding down until it hits
bedrock or until it reaches an equilibrium
with the channel where it’s discharging.

Is it undercutting the road?

A. Yes. That’s why they placed the rock to stop
the head cut.

Q. Is it transporting sediment?

A. Yes.

R. at 1000-1001. Attached as Exhibit "H."

Mr. Malencik testified about the second erosion gully as

follows:
Q. Are these pictures taken of gully number two
as marked on your map?
A, Yes.

What do they show?

A, Top photo shows a gully that’s about 57
inches deep, 82 inches wide and about 50 feet

long.
Q. Is that continuing to erode?
A. Yes. And you can see where I have my hand,
~ there’s a large boulder and that boulder is
starting to be -- or a rock and that rock is
starting to undercut and lower on the lower
photo.
* * * * *
Q. Is this accelerated erosion?
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A. Yes.
Q. Continues to erode?
A. Yes.
* * * * *
Q. Is this road being undercut by the erosionary process?

A. It will eventually be. As you can see, this
rock, its starting to make a head cut up the

channel.
Q. Is it transporting sediment?
A. Yes.
Q. Where’s it being transported to?
A. Ephemeral channel, then to Ivie Creek and

then to the Colorado River system.
R. at 1004-1006. Attached as Exhibit "H."

Mr. Malencik’s testified similarly about the third erosion

gully:

Q. Let’s turn to pictures nine and ten. Are
those pictures of gully three as marked on
your map?

A. Yes.

Q. Why is this gully eroding?

A. Same reason. The gully number two is eroding.
Q. Is this accelerated or natural erosion?

A. Accelerated.

Q. Is the erosion increased because of the

surface disturbances caused by Hidden Valley?

A. Yes.
Q. Did you take measurement of these gullies?
A. Yes, 54 inches deep, 79 inches wide, and

about 50 feet long.
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Q. It’s continuing to erode?
A, Yes.

Q. What will happen if the erosion’s left untreated.

A. Same as gully number two.

Q. Road undercut?

A, Road undercut.

Q. Sediment transported to Ivie Creek and then

to Colorado?

A. Yeah.

R. at 1006~1007. Attached as Exhibit "H." 1In addition to his
testimony that uncontrolled erosion was continuing at the mine
site, Mr. Malenqik’s testimony was also uncontroverted that
Hidden Valley did not take reasonable steps, common within the
mining industry, to control the erosion problem. See R. at 1003,
1004-1005, and 1008. Attached as Exhibit "K." Indeed, the
testimony was uncontroverted that Hidden Valley did not even
undertake the steps it agreed to in its Reclamation Plan. See R.
at 614, 1009 and 1010. Attached as Exhibit "L."

In addition to the uncontroverted testimony of the
Division’s inspector, Hidden Valley’s own expert witness, Karla
Knoop, suppdrted the Board’s finding that erosion is continuing
to occur at tﬁe mine. See R. at 1203 and 1204. Attached at
Exhibit "M." Ms. Knoop testified as follows:

BY MR. RICHARDS:

Q. Was there incremental erosion between ‘87 and ‘897
A. Yes?
Q. So these gullies were continuing to erode?
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A. Probably.
R. at 1203. Attached as Exhibit "M."

Q. Were they -- were you and the Division aware
that this was a continuing problem in 19897

A. Well,_we were aware that the erosion had
continued and that it -- the integrity of the

road would be at stake if something was not
done.

* * * * *
Q. And you knew that the erosion was increasing?
A. We knew that it had the potential to increase, yeah.

Q. And then in 1989 you testified that the
erosion did, in fact, increase?

A. Uh-huh.
R. at 1204. Attached as Exhibit "M."

2. Failure to seed the Outslopes of the Access FEoad.

The evidence is also uncontroverted that Hidden Valley
failed to seed the outslopes of the access road. The Eoard
upheld Part two of the NOV finding that Hidden Valley failed "to
comply witﬁ the Permanent Program standards and the approved
Reclamation Plan by having failed to seed the disturbed area
constitutiﬁg the outslopes of the access road." R. at 436. The
Board’s finding was based on the uncontroverted testimcny that
Hidden Valley failed to seed the outslopes of the access road and
pad areas. R. at 1014;1017. Attached as Exhibit "N."

The testimony of the Division’s Inspector was
uncontroverted:

BY MR. RICHARDS:
Q. Would you go to the map and show the Chairman

what areas were not seeded or revegetated?
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A. This is a road -- these are the road
outslopes and this areas was not seeded and
there are two pads constructed. . . .

Q. So basically it’s just this outslope that
we’ve been taking about. It’s the material
that was taken to make the road dumped over
the side --

A. That’s right.

Q. -- they have not seeded? How do you know
that those areas had not been seeded? Did
you make a visual inspection?

A. Yes.

Q. Did you make a determination that it had not
been seeded by what you saw on the ground?

A. Yes. I didn’t see any sign of any of the
seeding species.

Q. Did a representative of Hidden Valley ever
inform you that the areas had not been
seeded?

A. Yes. . . . We inquired and said, "Has all

the disturbed areas been seeded," and we
specifically asked about the outslope of the
road and she responded, "No, they had never
been seeded,". . .

Q. In your opinion, has Hidden Valley’s failure
to seed the outslopes that you’ve identified
on your sketch a violation of the
regulations?

A. Yes.

R. at 1014 and 1015. Attached as Exhibit "N."
In addition to the uncontroverted testimony of the
Division’s inspector, Hidden Valley’s own witness, Joe Jarvis,

admitted that the outslopes were never seeded. See R. at 1237.

Attached as Exhibit "0."
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BY MR. RICHARDS:

Q. Are you aware of a regulation that requires
the seeding and revegetation of all disturbed
areas.

A. Yes.

Q. Were the outslopes which you have testified
as disturbed areas, have they ever been
seeded and have they been revegetated?
A. They’re not seeded, they’re not revegetated.
R. at 1237. Attached as Exhibit "o."
The Division clearly met its prima facie burden of
establishing the existence of the violations at the mine.
2. The Division’s Issuance of the NOV was not Barred by

the Statute of Limitations set forth in the Utah Mined
Land Reclamation Act.

Hidden Valley also argues that the NOV is invalid because
any enforcement action against the mine was barred by the
limitations period set forth in the Utah Mined Land Reclamation
Act.? Although this limitation period applies to non-coal
minerals regulated under an unrelated statute, Hidden Valley
nonetheless contends that the limitation period is incorporated
into UMCRA pursuant to Section 40-10-4:

The Utah Mined Land Reclamation Act (Chapter 8 of Title
40), and the rules and regulations adopted under it,

? The two year statute of limitation period set forth in
the Utah Mined Land Reclamation Act states:

No suit, action or other proceeding based upon a violation
of this chapter or any rule or order issued under this
chapter may be commenced or maintained unless the suit,
action or proceeding is commenced within two years of the
date of the alleged violation.

Utah Code Ann. § 40-8-9(2).
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where appropriate, and not in conflict with the
provisions of this chapter or the rules and requlations
adopted under it, shall be applicable to coal mining
operations and reclamation operations.

Utah Code Ann. § 40-10-4 (emphasis added). Hidden Valley'’s
argument is without merit.

Section 40-10-4 incorporates provisions of the Utah Mined
Land Reclamation Act only when doing so would not be
"inconsistent" with its provisions. Since the Utah Legislature
did not place a time limit within which the Division must bring
enforcement actions under UMCRA, it would clearly be inconsistent

to incorporate the two year limitation period. See United States

v. Tri-No Enterprises, Inc., 819 F.2d 154, 158 (7th Cir. 1987);

United States v. Hartselle Mining Corporation, slip op. at p.4
(N.D. Alabama September 25, 1990) (Attached as Exhibit "P.");

Pacificorp. v. Office of Surface Mining Reclamation and
Enforcement, slip. op. No. DV-5-R (U.S. Office of Hearings and

Appeals March 27, 1992) ("Pacificorp. I") (Attached as Exhibit

"Q."); Pacificorp. v. Office of Surface Mining Reclamation and

Enforcement, slip. op. No. DV91-10-R at p. 4 (U.S. Office of

Hearings and Appeals January 17, 1992) ("Pacificorp. II") (Attached
as Exhibit "R."). As the Department of the Interior has stated:
State regulation cannot be consistent with both SMCRA
and the State program, each of which lacks a statute of
limitations, if a statute of limitations from another
pre-existing statute is incorporated by reference.

Pacific Corp. I, slip op. at pp. 6-7 (U.S. Office of Hearings and

Appeals March 27, 1992). Attached as Exhibit "Q."
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Several cases are directly on point. Indeed, the Department
of Interior, the federal agency with federal oversight of Utah’s
coal program, has specifically held that the two year statute of
limitation provision is not incorporated into Utah’s coal
statute. In Pacificorp I, a coal operator alleged that the Utah
Mined Reclamation Act’s limitation period applied to Utah’s coal
mining law. The United States Department of the Interior
rejected the claim stating:

Applicant’s contention cannot stand scrutiny .

[I]t would be inappropriate and in conflict with the

provisions of Chapter 10 of Title 40 of the Utah Code

to incorporate by reference the 2-year statute of

limitations where neither Congress nor the Utah State

Legislature has otherwise placed a statute of

limitations on enforcement actions. . .

Id. Attached as Exhibit "Q."

A similar argument was also rejected by the Federal District

Court for the District of Alabama. See United States v. Hartselle

Mining Corporation, slip op. at p.4 (N.D. Alabama September 25,
1990) . Attached as Exhibit "p." There, a coal operatcr alleged
that an OSM enforcement action was barred by both federal and
state statute of limitations periods. The federal district court
rejected the argument stating:

Defendants also allege without elaboration that the instant
suit is barred by the "applicable statute of limitations."
As plaintiff pointed out . . . , SMCRA does not prescribe
any limitations period appllcable to enforcement actions
under Section 1271(c). It is well settled that Congress may
create a right of action without restricting the time within
which that rights may be exercised. Qccidental Life
Insurance Co. v. EEOC, 432 U.S. 355, 367 (1977). There is
no evidence that Congress intended one of its incependent,
general statutes of limitations to apply, and the court
fails to find that implied absorption of a state sitatute of
limitations would be inconsistent with the underlying
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policies of the federal statue. Defendant’s argument that
this action is time-barred is, therefore, without merit.

Id. Attached as Exhibit "p."

In addition to unanimous case law, the Board of 0il, Gas and
Mining itself adopted a rule in 1980 that the Statute of
Limitation provision of the Utah Mined Land Reclamation Act was
inconsistent with UMCRA. See UMC 900(a) (ix) (1980). Attached as
Exhibit "s."

Incorporating the two year limitation period would also
violate federal law. Utah’s right to primacy under SMCRA
(UMCRA’s federal parent act) is contingent on the fact that its
law is no less stringent than SMCRA. See SMCRA, § 521(d), 30

U.S.C. § 1271(d).? See also Annaco, 675 F. Supp. 1052 (E.D. Ky.

1987). Congress, however, placed no limitation period on OSM’s

enforcement of SMCRA’s requirements. See United States_v.

Hartselle Mining Corporation, slip op. at p.4 (N.D. Alabama

September 25, 1990) ("SMCRA does not prescribe any limitation
period applicable to enforcement actions.") (Attached as Exhibit
"p")., If this Court were to adopt Hidden Valley’s argument, the

Division would be limited by a two year enforcement period,

3 Section 521(d) states:

As a condition of approval of any state program
submitted pursuant to section 503 [Section 1253] of the
Act, the enforcement provisions thereof shall, at a
minimum, ‘incorporate sanctions no_less stringent than
those set forth in this section, and shall contain the
same or similar procedural requirements relating
thereto . . . .

Section 521(d), 30 U.S.C. § 1271(d).
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whereas OSM would have no such limitation. Accordingly, Utah’s
program would be significantly less stringent than federal law
and Utah would lose authority to regulate coal mining within the
State.

Finally, even assuming that the two year limitaticn period
does apply to UMCRA, Hidden Valley’s claim would still fail
because the violations are continuing. See R. at 987-992, 995-
996, 997-998, and 999-1013. Attached as Exhibit "H." As such,
any limitation period would not bar the Divisions enforcement

action. See Pacificorp II, slip. op. No. DV91-10-R at p. 4 ("It

is sufficient to say in response to this ground for dismissal
that the violation is a continuing one, and that no statute of
limitations acts as a bar to correcting the alleged transgressing
conduct."). Attached as Exhibit "R."

3. The Division is Not Estopped from Taking Enfcrcement
Action.

Hidden Valley also alleges that the Division is estopped or
has waived its right to take enforcement action against the Mine.
There is no basis in either law or fact to support Hidden
Valley’s arguments.

As a general rule, "estoppel may not be asserted against the

State." Plateau Mining Company v. Utah Division of State Lands

and Forestry, 802 P.2d 720 (Utah 1990). See also Prows_v. Utah,

822 P.2d 764, 769 (Utah 1991); Ehlers & Ehlers Architects v.

Carbon County, 805 P.2d 789, 792 (Utah Ct. App. 1991); Eldredge

v. Utah State Retirement Board, 795 P.2d 671 (Utah Ct. App.

-25-



1990). The United States Supreme Court has explained the
rationale behind this rule as follows:
When the Government is unable to enforce the law kecause the
conduct of its agents has given rise to an estoppel, the
interest of the citizenry as a whole in obedience to the
rule of law is undermined. It is for this reason that it is

well settled that the Government may not be estoppred on the
same terms as any other litigant.

Heckler v. Community Health Services of Crawford County, Inc.,
467 U.S. 51, 60 (1984). The only exception to the general rule
is when the "rule’s application would result in injustice, and
there would be no substantial adverse effect on public policy."
Plateau Mining, 802 P.2d at 728. Obviously, estoppel cannot be
asserted in the present case. Hidden Valley is presently in
violation of the environmental protection standards of Utah'’s
coal law. To not require Hidden Valley to mitigate the damage it
caused to the environment during its coal mining activities
would severely undermine the Legislature’s mandate that the
environment be protected from the adverse effects of coal mining.
Utah Code Ann. § 40-10-2(3).

Moreover, the facts underlying Hidden Valley’s allegations
do not meet the traditional elements of estoppel. The elements
of estoppel aref

(1) an admission, statement, or act inconsistent with the
claim afterwards asserted, (2) action by the other party on

the faith of such admission, statement, or act, and (3)

injury to such other party resulting from allowing the first

party to contradict or repudiate such admission, statement,

or act.

Plateau Mining, 802 P.2d at 728.
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Hidden Valley has not met the first prong of the Plateau
Mining test because the Division never misled Hidden Valley into
thinking that if would not have to comply with the pertinent
regulations. See R. at 1206. There is simply not a shred of
evidence that the Division ever informed Hidden Valley that it
would not have to minimize erosion or seed the outslopes of the
access road. Rather, the facts are in direct conflict with
Hidden Valley’s.assertion.4 The Record is clear that the
Division consistently warned Hidden Valley that’erosion was
becoming‘a concern and gave Hidden Valley an opportunity to
correct the‘problem. See R. at 996-997, 999-1013. Attached as
Exhibit "H." See also R. at 831, 833, 835, 854, 874, 889, 921,
924, and 935. Attached as Exhibit "T."

As early as September 3, 1987, the Division noted
"[o]Jutslope erosion on the access road at water bar locations."

See R. at 833. On December 8, 1987, the Division again warned

4 It is particularly difficult to understand how Hidden
Valley could not have thought it would have to would have to
minimize erosion and seed all disturbed areas when Hidden Valley
specifically agreed to do these things in its own reclamation
Plan. See R. at 614, 615, 1009-1010, and 1016. Attached as
Exhibit "L." As to the prevention of erosion, Hidden Valley
stated in its Reclamation Plan: "The rills or gullies that may
appear during post-reclamation monitoring will be stabilized by
filling with soil and rock. Chronic sites will be stabilized
with small gabions or rock check dams." See R. at 614 and 1009-
1010.

As to seeding the site, Hidden Valley’s Reclamation Plan
provided: "The entire 6.7 acres of disturbed ground will be
properly scarified, seeded, fertilized, mulched and covered to
provide the best possible opportunity for plan growth. The road
fill slopes and some small sites will require hand application of
seed, mulch and fertilizer." See R. at 615 and 1016 (emphasis
added). Attached as Exhibit "U."
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Hidden Valley that the "haul road outslopes . . . needed to be
watched for any future erosion." See R. at 835. On August 9,
1988, the Division noted that "[s]econd water bar diversion
upwards from lower road switchback is developing some minor
erosion on outslope bank."™ See R. at 854.

One year later, as erosion continued, an inspection report
documented a conversation to the effect that "Mr. Rains was
contacted on March 8, 1988 regarding the Division’s concerns of
additional erosion and stabilization of the area." See R. at
874. Several months later, an inspection report documented
another conversation between the Division and the Operator:

The mine site and surrounding areas have received

several high intensity storms since the first

inspection. While some concern exists over the storm

intensity, nevertheless the operator advised the

Division of his intention to perform maintenance work
in order to avoid future failure of environmental

control measures that may result in adverse action by
the Division.

See R. at 889 (emphasis added). On Oct. 15, 1990, the Division
admonished Hidden Valley for its failure to control the erosion
problem, "[t]he second water bar down from top of road continues
to head cut. This requires repair." See R. at 921. One month
later, the Division again notified Hidden Valley that "[t]he head
cut near the top of road requires additional monitoring." See R.
at 924, Finally, the Division warned Hidden Valley of the
problem on April 26, 1991, when it stated in an inspection report
that "[tlhe outslope drainage areas need to be watched
specifically when high intensity storms hit the mine area." See
R. at 935.
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It was only after erosion significantly increased in April
1991, that the Division determined that Hidden Vélley had failed
to minimize erosion. See R. at 995-1013. Attached as Exhibit
"H." As Mr. Malencik testified:

BY MR. RICHARDS:

Q. Okay. Prior to November did you ever inform the
operator that there was an erosion problem?

A. Yes.

Q. Did you issue an inspection report on April 26, 1991

specifically pointing out that erosion should be watched?

A. Yes.

Q. - In your opinion, did erosion increase between April and
November?

A. Yes.

R. at 995. Attached as Exhibit "H."
Q. You have already testified that erosion was an evolving
process and you pointed out to the operator in April 1981 [sic:

1991] that is should be watched. Did it increase?

A. Yes.
Q. And did it increase significantly by November?
A. Yes.

R. at 997. Attached as Exhibit "H."

The testimony of Hidden Valley’s own consultant, Karla
Knoop, contradicts Hidden Valley’s assertion that the Division
misled Hidden Valley into thinking that it would not have to

control the erosion on the outslopes of the access roads:
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BY MR. RICHARDS

Q.

A.

Q.

You stated that there was a major event in 19877
Yes.

* * * * *

Mr. Stirba has referred to three areas as the N.O.V.

erosion sites. Did erosion occur in 1987 based on that event at

those sites?

A.
Q.
control

A.

Yes.
You testified that you undertook some activities to
erosion at the three N.O.V. sites during 198772

We did do work at those sites to control and protect the

integrity of the roadway above those.

Q.
time -~
A.

Q.

A,

Q.
try and

A.

Q.

* * * * *

Were you working with the Division personnel at this

Yes.

-- as to how to do that?

Yes.

And did the Division and Hidden Valley work together to
design a program that could minimize the erosion?

Yes.

So it would be fair to say that you and the Division

were well aware that these three sites constituted an erosion

problem

A.

in 19877

Yes.
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Q. You testified that there was an event in 1989; is that

true?
A. Uh-huh.
* * * * *
Q. Was there incremental erosion between ‘87 and ’89?
A. Yes? |
Q. So these gullies were continuing to erode?

A. Probably.

* * * * *

Q. Were you working with the Division at this time?

A. Yes.
Q. Were they -- were you and the Division aware that this

was a continuing prbblém in 1989?
A. Well, we were aware that the erosion had continued and
that it -- the integrity of the road would be at stake if

something was not done.

* * * * *

Q. And you knew the erosion was increasing?
A. We knew that it had the potential to increase, yeah.
Q. And then in 1989 you testified that the erosion did, in

fact, increase?
A. Uh --huh.
ee R. at 1201-1206. Attached as Exhibit "v."

The facts Simply do not support Hidden Valley’s assertion

that the Division misled it into thinking that it would not have
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to comply with the regulations and the terms of its own
Reclamation Plan.’

Finally, a claim of estoppel cannot be supported because
there is no evidence in the Record that the second and third
elements of the Plateau Mining test have been met. The record is
simply devoid of any evidence suggesting that (1) Hidden Valley
took any action in reliance on any statement by the Division or
(2) was injured by relying on any such statemenﬁ. Accordingly,
there is no factual basis to support Hidden Valley’s claim of
estoppel.

Hidden Valley also mistakenly argues that the Division is
estopped from issuing the NOV because it failed to do so prior to
Phase I bond release. A bit of background will guickly reveal

the fallacy of Hidden Valley'’s position.

5 The only evidence Hidden Valley has introduced to support

its estoppel argument is a series of inspection reports issued by
the Division prior to the issuance of the NOV in Novemker 1991.
These reports cannot form the factual basis for estoppel. First,
there is not one statement in any of these reports that suggested
to Hidden Valley that it would not have to comply with the
regulations. Second, the reports were all issued prior to the
time the Division determined that there was even a violation. (It
is not the appearance of erosion that gives rise to a violation
but rather the failure to "[m]inimize erosion to the extent
possible" that gives rise to a violation. Utah Admin. R. 645-
301-742.113). Finally, even assuming that the inspection reports
could be viewed as an indication of the Division’s intent not to
site Hidden Valley for past violations, these reports cannot form
the basis for estoppel of violations occurring in the future.

See Carlsen v. Utah Department of Social Services, 722 P.2d 775,
777-778 (Utah 1986) (letter from State Office of Recovery Services
advising father that the Office did not "at this time" seek
reimbursement for public assistance paid former wife did not
waive Office’s right to seek reimbursement since letter did not
say that the Office waived the right to do so in the future).
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There are three phases to Bond Release: Phase I, Phase II
and Phase III (Fihal Bond Release). See Utah Admin. R. § 645-
301-880.300. The Division may release up to 60 percent of the
bond at the completion of Phase I if the operator completes
backfilling, regrading and drainage control requirements in
accordance with the approved reclamation plan. See Utah Admin.
R. § 645-301-880.310. Phase II contemplates the release of an
additional portion of the bond if the operator has revegetated
the disturbed areas. Final Bond Release (Phase III) is not
allowed until the operator has successfully completed all
reclamation operations under both the permit and the regulations.
See Utah Admin. R. § 645-301-880.320.

The Division granted Hidden Valley Phase I Bond release
because Hidden Valley had satisfied its backfilling and grading
obligations. The Division has not granted Phase II Bond Release
because Hidden Valley has not yet requested it, and because to do
so would be premature since the disturbed areas at the Mine are
not fully revegetated. Obviously, the Division has never
addressed the propriety of Final Bond Release because Hidden
Valley has not yet requested Phase II Bond Release, and has other
outstanding reclamation obligations as well.

The Division’s grant of Phase I Bond Release could not have
mislead Hidden Valley into thinking that its reclamation
obligations were complete or that it would not have to abide by

UMCRA’s environmental performance standards. The law is

absolutely clear that until Final Bond Release, an operator is
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required to comply with UMCRA’s environmental performance
standards. See SMCRA, 30 U.C.C. § 1259(b); Utah Admin. R. 645-
301-880.330. See also National Wildlife Federation v. Lujan, 950
F.2d 765, 770 (D.C. 1991) (Attached as Exhibit "wW."). As the D.C.
Circuit has stated:

until bond release the operator is still liable, and an

attempt to terminate jurisdiction sooner would viclate
the terms of the Act.

National Wildlife Federation v. Lujan, 950 F.2d 765, 770 (D.C.
1991). Indeed, an operator’s request for Final Bond Release
prior to sétisfaction of all reclamation requirements would
constitute a misrepresentation because a request of Final Bond
Release has the implicit assumption that all regulatory
requirements have been satisfied. As the D.C. Circuit has
stated:

[Tlhe filing of an application for bond release is in itself

a representation that the operator has satisfied his

reclamation obligations since an operator in not entitled to
release from the bond unless he has met those obligations .

.« . If an operator applies for release but has_not
fulfllled his obligations, he is quilty of misrepresentation
by the very fact of making an application. This is a

reasonable way of implementing the Act’s condition "[t]hat
no bond shall be fully released until all reclamation
requirements of this chapter are fully met." 30 U.S.C. §

1269(c) (3). The condition implies that after reclamation
requirements are met, the bond may be "fully released."
When it turns out that the operator had in fact not
fulfilled its reclamation obligations at the time of
release, the Secretary’s interpretation of
"misrepresentation" ensures that jurisdiction will be
reasserted."” 30 C.F.R. § 700.11(d) (2).

National Wildlife Federation v. Lujan, 950 F.2d at 768-770

(emphasis addéd). Attached as Exhibit "w."
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B. Hidden Valley Will Not Suffer Irreparable
Injury If The Cessation Order Issues.

The only argument that Hidden Valley raises in support of
the stay is that if it implements the abatement measures it will
effectivély moot its appeal.® This Court, however, has rejected
this exact argument. See Jensen v. Schwendiman, 744 P.2d at
1027. In Jensen, this Court dealt with a motion to stay where
the parties set forth "as grounds only that the stay is necessary
to avoid having the appeal mooted." 744 P.2d at 1028. The court
held that "[t]he possibility of mootness alone, however, will not
suffice to support granting a stay." Id. at 1028. This Court
held that the moving party must demonstrate that it will likely
prevail on appeal and must marshall the evidence explaining why
it is entitled to a stay. This Court denied the party’s motion
for the stay on the grounds that there was insufficient showing
that the moving party would prevail on the merits.

It is equally clear that the imposition of the statutory
civil penalty of 750 dollars per day for a maximum of 30 days or
until the environmental violation is abated will not cause Hidden
Valley irreparable harm. Imposition of the statutory penalty
will not constitute irreparable harm for the simple reason that
the imposition of a monetary fine can easily be remedied by this
Court. If Hidden Valley prevails on its appeal, the State of

Utah will not be entitled to collect the fine and Hidden Valley

6 It is dQifficult to distinguish why implementation of the
procedures would moot its appeal any more than the filing of its
Abatement Plan and its agreement to implement abatement
procedures.
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will not be injured. See System Concepts, Inc. Dixon, 699 P.2d

421, 427-428.

C. The Threatened Injury to Hidden Valley Does
Not Outweigh The Damage To The State and

Environment.

It is also clear that the injury to Hidden Valley does not
outweigh harm to the State. If left unabated, the environment

will suffer. ee R. at 998-999, 1000-1002, 1007, 1008. Attached

as Exhibit "H." See also Affidavit of William Malencik, attached

as Exhibit "I"). If left unabated, uncontrolled runoff will
continue from the road onto the outslope. Id. This in turn will
allow continued gully erosion, and the consequent deepening and
widening of the erosion channels. Further deposition of sediment
into Ivie Creek, a tributary of the Colorado River drainage
system, will also continue. Id. Moreover, the erosion will
result in additional soil loss which will significantly reduce
the potential for the effective revegetation of the mine site.
Id. In short, continued erosion is reducing the site’s
productivity and potential to be reclaimed to the standards set
by the Utah State Legislature. Id.

Lack of seed on the disturbed areas is allowing further loss

of soil through sheet, rill and gully erosion. See Affidavit of

Susan White, attached as Exhibit "J." This in turn will allow

continued removal of soil from the outslopes which is required
for successful revegetation. Id. If Hidden Valley does not seed
the disturbed areas this spring, the potential for successful

site revegetation will be significantly reduced.
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Any perceived injury to Hidden Valley simply does not

outweigh the harm which is occurring to the environment.

D. Issuance of the Injunction would be Adverse to the
Public Interest.

The Utah Legislature has determined that the "expansion of
coal mining in Utah to meet the nation’s energy needs makes even
more urgent the establishment of appropriate standards to
minimize damage to the environment and to productivity of the
soil." Utah Code Ann. § 40-10-1. Accordingly, the Utah
Legislature adopted Utah Coal Reclamation Act ("UMCRA") to
"fa]ssure that surface coal mining operations are conducted so as
to protect the environment, [and] that reclamation occurs as
contemporaneously as possible." Utah Code Ann. § 40-10-2(3).

Hidden Valley is presently in violation of UMCRA'’s
performance standards relating to the prevention of ercsion and
the revegétation of the mine site. The continued failure to
remedy these violations will significantly reduce the potential
that these performance standards can be met in the future. See

Affidavit of William Malencick, and Susan White. Attached as

Exhibits "H" and "I." To stay the cessation order pending appeal
will remove any incentive for Hidden Valley to remedy the
violations and would thus violate the Legislative requirement
that the environment by protected from coal mining activities.
V. UTAH CODE ANN. § 40-10-20(8) DOES NOT PROVIDE
THIS COURT WITH AN INDEPENDENT BASIS TO STAY
ENFORCEMENT OF THE NOV.
Hidden Valley also contends that Utah Code Ann. § 40-10-

20(8) gives this Court an independent basis for staying the
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Division’s issuance of the cessation order. Hidden Valley’s
argument is witﬁout merit. Section 40-10-20(8) establishes two
situations where the Division is prevented from issuing a
cessation order: (1) when the Board has made a determination that
the operator will suffer irreparable loss or damage and (2) when
a court has entered an'order staying the cessation order.
Section 40-10-20(8) is not a grant of unfettered discretion to
the appellate courts.’

The factors which a district judge must examine before
staying a cessation order are those set forth in Rule 65 of the
Utah Rules of Civil Procedure. Indeed, the Surface Mining Coal
Reclamation Act, the governing act for UMCRA, specifically
provides that "Temporary restraining orders shall be issued in
accordance with Rule 65 of the Federal Rules of Civil Procedure,
as amended." 30 U.S.C. 1271. Since UMCRA may not be any less
stringent than SMCRA, this court must make a finding pursuant to
Rule 8 of the Utah Rules of Appellate Procedure before it may
stay the issuance of a cessation order.

CONCLUSION

There is no dispute that environmental violations exist at
the Hidden Valley mine. There is also no dispute that Hidden
Valley has agreed to abate the violations at the mine. Yet

Hidden Valley asks this Court to relieve it from the okligations

7 Indeed, why would Utah’s coal statute require the Board
to make a determination that the operator would suffer
irreparable harm before staying the cessation order, but allow a
district judge to stay the order without any findings at all.
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of its agreement and to remove the mechanism created by
Legislature to force a coal operator to remedy environmental
violations. To grant Hidden Valley’s motion would be contrary to
both law and equity. Hidden Valley should be required to do both
what it agreed to do and what it is statutorily obligated to do.

DATED this _¢“ day of March, 1993.

STATE OF UTAH
DIVISION OF OIL, GAS AND MINING

Yoy v oo

WILLIAM R. RICHARDS

THOMAS A. MITCHELL

Attorneys for Defendants and
Appellees
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I hereby certify that I caused a true and correct copy of
the foregoing APPELLEES MEMORANDUM IN OPPOSITION TO MOTION F §L»
STAY to be mailed by certified mail, postage prepaid, the It
day of March 1993, to the following:

Peter Stirba, Esq.

Stirba & Hathaway

215 South State Street, Suite 1150
Salt Lake City, Utah 84111

Denise A. Dragoo

Fabian & Clendenin .

215 South State, Suite 1150
Salt Lake City, Utah 84111
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IN THE MATTER OF THE APPEAL : FINDINGS, CONCLUSIONS
OF FACT OF VIOLATION AND ORDER
#N91-26-8-2, HIDDEN VALLEY :
COAL COMPANY, HIDDEN VALLEY INFORMAL HEARING
MINE, EMERY COUNTY, UTAH : CAUSE NO. ACT/015/007
-=—=00000———

On December 20, 1991, the Division of 0il, Gas and Mining

("Division")

violation for the above-referenced Notice of Violation ("NOV").

BEFORE THE DIVISION OF OIL GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

held an informal hearing concerning the fact of

The following individuals attended:

Presiding: Dianne R. Nielson, Director

Division of 0il, Gas and Mining

Petitioner: Lee Edmonson

Hidden Valley Coal Company
("Hidden Valley")

Denise Dragoo
Fabian and Clendenin

Counsel for Hidden Valley Coal Company

Joe Jarvis
JBR Consultants

Consultant to Hidden Valley Coal Company

Karla Knoop
JBR Consultants

Consultant to Hidden Vélley Coal Company

Division: L.owell Braxton

Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor

Susan White
Reclamation Specialist



William Malencik
Reclamation Specialist
Issuing Inspector

Board: Ron Daniels
Assessment Conference Officer
Penalty Assessment
Joe Helfrich
Assessment Officer
Penalty Assessment

The Findings, Conclusions, and Order in this matter are
based on information provided by the Petitioner in connection with
this informal hearing, and information in the files of the
Division. During the informal hearing, counsel for Hidden Valley
presented arguments as to why the NOV should be vacated. Counsel
offered to further brief the legal arguments and the presiding
.officer provided that additional briefs could be submitted by
December 30, 1991. The Division agreed to planimeter the road,
pads, and related outslope areas. This information was considered
as part of the review of fact of violation.

In the brief filed by counsel for Hidden Valley, vacation
of the NOV was requested, based on the following reasons.

1. Hidden Valley is exempt from regulation under the
federal Surface Mining and Reclamation Act and the Utah Coal Mining
and Reclamation Act because 250 tons of coal were not mined at the
Mine and no coal mining activity occurred at the Mine during the
interim program after January 3, 1977.

2. The NOV is barred by the applicable statute of

limitation of two years.



3. 'The Division has waived or is estopped from taking
enforcement action bécause the Division failed to require
reclamation of road upslopes and outslopes (cut and fill slopes) in
either the approved reclamation plan or prior to approval of Phase
I bond release.

The Consultant for the Operator also stated during the
informal hearing that the reclamation requested in the NOV would
create additional damage to fine-particle-covered portions of the

outslopes.

FINDINGS OF FACT

1. Notice of this hearing was properly given.

2. The Assessment Conference, to review the proposed
penalties for NOV N91-26-8-2, was held immediately following this
informal hearing regarding fact of violation. Requirement to pay
the assessed penalty is stayed pending the decision in the informal
review of fact of violation.

3. NOV N91-26-8-2 was issued on November 22, 1991. It
includes two parts. Part 1 of 2 was written for failure to
maintain diﬁersions to be stable and failure to minimize erosion to
the extent possible, in accordance with Utah Admin. R. 614-301-
742.312.1 and 614-301-742.113, with respect to the road outslope
and upslope. Part 2 of 2 was written for failure to clearly mark
with perimeter markers all disturbed areas and failure to>seed and

revegetate all disturbed areas, in accordance with Utah Admin.

N
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R. 614-301-521.251 and 614-301-354, with respect to the road and
stream disturbed outslopes and road upslopes.

4. As enacted in 1977 and 1979 respectively, the
Surface Coal Mining and Reclamation Act (SMCRA) and the Utah Coal
Mining and Reclamation Act (UCMRA) both include the definition:

"operator"™ means any person, partnership or corporation
engaged in coal mining who removes or intends to remove
more than two hundred and fifty tons of coal from the
earth by coal mining within twelve consecutive calendar
months in any one location. (emphasis added)

SMCRA § 701(13); Utah Code Ann. § 40-10-3(7).
5. UCMRA defines "coal mining" in the context of the
term "surface coal mining" in part as:

activities conducted on the surface of lands...including
excavation for the purpose of obtaining coal....

Utah Code Ann. §40-10-3(18).

6. Chapter III of the Reclamation Plan submitted and
approved for the Hidden Valley Mine, includes the following
description:

The mining plan for Hidden Valley proposed production to
begin in June 1981. Maximum production was to be 500,000
tons annually with an expected mine life of 40 years.
The initial development work commenced on April 17, 1980
with this goal in mind. However by August, 1980 it
became evident that economic conditions had changed and
it was decided by the company to cease development.

A 0.5 mile graveled Class II road was completed to gain
access to the coal seams adjacent to Ivie Creek. At the
coal seams two pads were constructed for the future
portal operations area. Bulk coal samples were obtained
from the existing exploratory audits in the two naturally
exposed coal seams. These exposed coal seams were faced
up and diversions were constructed above the seams in
anticipation of portal construction.

Hidden Valley Coal Mine Reclamation Plan, Chapter III, pp. 1 and 4,

May 1986.

-4 -
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7. In the minutes of a September %, .98C meeting of the
Soldier Creek Coall Cdmpany Management Committee, provided by
counsel for Hidden Valley, the status of operations of the Hidden
Valley Mine are discussed:

After further discussion, and upon motion duly made,
seconded, and unanimously carried, it was decided that:

(1) Further development of the Hidden Valley
property will be temporarily suspended and will be
reassessed from time-to-time in light of the then current
level of capital expenditures believed necessary to make
the property operational as a mine and the costs of
mining and hauling coal therefrom vis-a-vis the market
for coal; (emphasis added)

Minutes of Soldier Creek Coal Company Management Committee,
September 9. 1980, p.4.

8. As stated in Utah Code Ann. §40-10-4:

The Utah Mined Land Reclamation Act (Chapter 8 of Title
40), and the rules and regulations adopted under it,
where appropriate, and not in conflict with the
provisions of this chapter or the rules and regulations
adopted under it, shall be applicable to coal mining
operations and reclamation operations. (emphasis added)

9. Section III of Chapter III of the Hidden Valley
Reclamation Plan (page 27) requires, in accordance with UMC
817.106, that:

The rills or gullies that may appear during post-

reclamation monitoring will be stabilized by filling with

soil and rock. Chronic sites will be stabilized with
small gabions or rock check dams.

10. There is no map or other documentation in the
Reclamation Plan which specifically identifies the areas included

in the Disturbed Area, stated to be approximately 6.7 acres. The

text of the report refers to the disturbed area, stating:
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The disturbed area is approximately €.7 acres consisting
of an access road, pads and drainage control structures.

Chapter III, page 6.

Planimetry conducted by Division staff following the
informal conference indicates that the area consisting of the road
surface, pad areas with matting and graded/seeded, and sediment
control structures (Plate III) total 6.1 acres. This acreage is
consistent with calculations provided by Hidden Valley in response
to the informal conference. Planimetry of that area plus the
outslopes and upslopes of the road and the southern outslopes of:
the pads totals 9.1 acres.

11. Disturbed Area markers have been placed at both
sides of the road. The markers were not placed at the foot of the
outslopes or the top of the upslopes of the road.

12. There is no map in the plan which delineates the
disturbed area boundary.

13. The Reclamation Plan states: -

The entire 6.7 acres of disturbed ground will be properly

scarified, seeded, fertilized, mulched and covered to

provide the best possible opportunity for plant growth.
The road fill slopes and some small sites will require

hand application of seed, mulch and fertilizer.

Chapter.III, Section VI, page 56.

14. The Reclamation Plan is silent on the subject of
revegetation of cut slopes of the road.

15. Both the Division staff and the consultant for
Hidden Valley agreed that, because of saline soil conditions and
concerns for fine soil profiles and rocky areas, seeding procedures
may vary and may be largely accomplished through broadcasting.

-6—
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16. The existing Phase I surety amount is sufficient to

cover the seeding of the subject fill slopes.

CONCLUSIONS OF LAW

1. While Hidden Valley may not have "mined 250 tons of
coal within a consecutive 12 month period," the documentation in
the Reclamation Plan and the September 9, 1980 minutes of the
Management Committee clearly indicate that they "intended to remove
more than 250 tons of coal." Furthermore, the Management. Committee
"temporarily suspended" further development in September, 1980. It
did not terminate development.

2. The Division did require and the reclamation plan
requires stabilization of rills and gullies, including those which
"may appear during post-reclamation monitoring."

3. The Division did require and the reclamation plan
requires revegetation of the fill slopes associated with the road.

4. The reclamation plan is silent on requirements for
revegetation of the cut slope of the road.

5. The Division did require and the reclamation plan
requires revegetation of the fill slopes of the pads.

6. It is not possible to determine whether the fill
slopes associated Qith the road were included in the disturbed area
acreage, and hence considered in the determination of reclamation
surety. The plan provides for reclamation of those fill areas.

Planimetry data is not consistent with the stated acreage of the

O



disturbed area. There is no map in the plan which delineates the
disturbed area boundary. However, failure by Hidden Valley to
properly‘designate the fill slopes as disturbed area or failure to
include the area in the reclamation calculation does not obviate
the responsibility of Hidden Valley to reclaim the fill slopes, as
described in the plan.

7. The Division has not waived and hence is not
estopped from taking enforcement action.

8. The statute of limitation does not apply.

9. Hidden Valley’s consultant has indicated that they
did not seed the fill slopes of the road or the subject fill slopes
associated with the pads. There is no information to indicate that
the Division was aware of those facts at the time of phase I bond
release. The success of erosion mitigation measures, including
prevention of rills and gullies and reestablishment of vegetation
is ongoing during the reclamation period. The reclamation plan and
the performance standards require mitigation when problems are
noted by the operator or the Division. Because that monitoring and
preventative action is an ongoing responsibility, it cannot be

stayed by any statute of limitations.

ORDER
NOW THEREFORE, it is ordered that:
1. NOV N91-26-8-2 parts 1 of 2 and 2 of 2 are upheld,

except with respect to revegetation of the cut slopes of the road
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as discussed in Part 2 below.

2. Hiddén Valley is directed to submit the plans and
move the disturbed area markers, as required in the NOV. The
Division will work with Hidden Valley or its consultant to approve
seeding plans, including exemptions from ground disturbance in
areas where appropriate to minimize erosion of existing soils.
Although the Reclamation Plan omitfed vegetation of the cut slope
of the road, Hidden.Valley is encouraged to do such vegetation if
it will enhance slope stability and protect against erosion on the
road, which 1is subject to the reclamation plan and ongoing
monitoring.

3. The revegetation of the £ill slopes will ke included
under the existing surety. The present Phase I surety is adequate.
Hidden Valley is not required to revise the amount of its Phase I
surety.

4. The required plan will be submitted to the Division
within 30 days of the issuance of this order. The Division will
extend the abatement period for the completion of seeding as needed
to provide for seeding at the earliest favorable time.

5. The finalized assessment, resulting from the
Assessment Conference of December 20, 1991, is due and payable to
the Division 30 days from the date of this Order.

6. The Petitioner may appeal to the Board of 0il, Gas
and Mining the informal determination of fact of violation and/or

finalized assessment by filling said appeal within 30 days of the



date of this Order, in accordance with statutory and regulatory
requirements, including placing the assessed civil penalty in

esCrow.

SO DETERMINED AND ORDERED this 17th day of January, 1992.

L8

-

Y
Lnne ), / S
Diaan€ R. Nielsop, Director
Division of 0il, Gas and Mining

State of Utah
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

—==00000~—-
IN THE MATTER OF NOTICE OF : ORDER
VIOLATION N91-26-8-2, HIDDEN
VALLEY MINE, EMERY COUNTY, : DOCKET NO. 92-005
UTAH CAUSE NO. ACT/015/007
-==00000=-~~-

On June 30, 1992, the above entitled matter came before the
Hearing Examiner, Chairman James W. Carter. Representing the
Board of 0il, Gas and Mining’s Examiner ("Examiner") was Thomas
A. Mitchell, Esq., Assistant Attorney General. Representing the
Division of 0il, Gas and Mining ("DOGM") was William R. Richards,
Esqg., Assistant Attorney General, and representing the Respondent
Hidden Valley Mine was Peter Stirba, Esq. The Board considered
the Examiner’s recommended Findings of Fact and Order at their
regularly scheduled hearing on July 22, 1992 and adopted it with

the modifications contained herein.

FINDINGS OF FACT
1. NOV 91-26-8-2, parts one and two, was issued on
Noﬁember 20, 1991. There was an assessment conference and fact
of violations hearing resulting in the final Division assessment
on December 20, 1991.
2. The Petitioner timely appealed the final Division

assessment and findings and paid the total assessment in the

M,
W0
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amount of $760.00 for part one of two, and $460.00 for part two
of two into the Division.

3. The Respondent, Hidden Valley Mine, is subject to the
jurisdiction of the Board of 0il, Gas and Mining pursuant to Utah
Statute, Utah Code Ann. § 40-10-3 (1953, as amended).

4, On September 7, 1979, Hidden Valley'’s predecessor,
Soldier Creek Coal Company (Soldier Creek), submitted a Mining
and Reclamation Plan for the land which is the subject of these
enforcement proceedings. In that plan Soldier Creek stated that
it intended to develop an underground coal mine by June of 1981
which was intended to produce approximately 500,000 tons per year
for 40 years.

5. On April 14, 1980, the Division of 0il, Gas and Mining
approved Soldier Creek’s Mining and Reclamation Plan pursuant to
the State Coal Program’s interim regulations.

6. On April 17, 1980, surface mining operations commenced
at the Hidden Valley Mine pursuant to the approved Mining and
Reclamation Plan. These operations included the construction and
paving of a 2.5 mile road; construction of an access road to two
portal areas where pads were constructed adjacent to coal seams;
construction of portal entry face ups; top soil removal from the
surface; sediment pond construction and installation of drainage
diversions.

7. On January 23, 1981, the Utah State Coal Program was
approved by the federal government with Utah as a primacy state,

and the Utah Permanent Program Requlations became effective.
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8. on March723, 1981, Soldier Creek informed the Division
for the first time that the Hidden Valley mine would temporarily
suspend operations.

9. By letter dated May 24, 1985, the Division notified
Soldier Creek that it must elect to either permit the Hidden
Valley Mine under the Permanent Program Regulations or reclaim
the mine in accordance with the approved plan and Permanent
Program Regulations.

10. After September 15, 1985, Hidden Valley elected to
cease mining operations and reclaim the mine site. In May, 1986,
the Respondent filed a Reclamation Plan incorpérating the
Permanent Program reclamation standards, which plan was approved
by the Division.

11. Reclamation of the mine site was undertaken by
Respondent, and Phase I bond release was authorized by the
Division on May 24, 1988.

12. Subsequent to Phase I bond release, the Respondent has
failed to comply with the Permanent Program standards and with
the approved Reclamation Plan by failing to adequately construct
and maintain erosion control structures on the outslope of the
access haul road.

13. The Respondent has failed to comply with the Permanent
Program standards and the approved Reclamation Plan by having
failed to seed the disturbed area constituting the outslopes of

the access road.



14. The Respondent has failed to comply with the Permanent
Program standards and the approved Reclamation Plan by having
failed to place disturbed area boundary markers at the toe of the
slope of the disturbed area below the access road, and instead
has placed them at the edge of the road above the disturbed area.

15. The violations which are the subject of this
enforcement proceeding are continuing violations, and constitute
a current and ongoing basis for enforcement.

16. The Respondent has not changed its position or incurred
any detriment in reliance upon any act or statement of the

Division or its inspection and permitting staff.

CONCLUSIONS OF LAW

1. This Board has jurisdiction over the Respondent and the
Hidden Valley Mine pursuant to Utah Code Ann. § 40-10-3. This
provision of the Utah Coal Statute provides that an operator
comes within the jurisdiction of ﬁhe Board and the Division when
the operator mines or intends to mine 250 tons of coal within any
12-month period.

2. The intent of an operator to mine is to be determined
by an objective standard based upon the acts and representations
of the operator during relevant time periods. The Board
concludes that Hidden Valley possessed the requisite intent to
conduct mining activities, subjecting itself to the jurisdiction

of the Utah Coal Statute.



3. The Board concludes that~the Permanent Program
standards apply to the Respondent because the operator neither
permanently ceased operations nor abandoned the intent to mine
prior to the Permanent Program becoming effective, and because
Hidden Valley specifically agreed to application of the Permanent
Program rules in its 1986 Reclamation Plan.

4. The Board concludes the Division has made a prima facie
case to support the issuance of the NOV’s which are the subject
of this enforcement action. The Board further concludes that
Hidden Valley has not carried its burden of proof to rebut the
Division’s prima facie case.

5. The Board concludes that the statute of limitations
provision contained in the Utah Mined Land Reclamation Act is not
incorporated by reference under Utah Code Ann. § 40-10-1 et seq.
because it is inconsistent with the approved federal program as
well as less stringent. Further, the Board concludes that even
if there were an applicable statute of limitations, the statute
has not begun to run because the violations are continuing.

6. The Board concludes that the Respondent has not proven
the elements of estoppel necessary to avail itself of that

affirmative defense.

ORDER

1. The Division’s action in issuing the NOV subject to

this enforcement action should be upheld.



2. The Division’s penalty assessments are upheld as to all
parts of the NOV, with the exception of that part relating to the
placement of the disturbed area boundary markers, where the
negligence points should be reduced to zero. Final assessment
for part two of two of the violation is reduced from $460.00 to

$330.00.

ISSUED AND SIGNED this ﬁ“day of July, 1992.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

(0

James W. Carter, Chairman
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IN THE THIRD JUDICIAL DISTRICT COURT -
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~lild

SALT LAKE COUNTY, STATE OF UTAH.

In the Matter of

HIDDEN VALLEY COAL COMPANY, Case No. 920904813CV

Appellant,
vs.
the UTAH BOARD OF OIL, GAS AND

MINING and the UTAH DIVISION
OF OIL, GAS AND MINING,

Judge Glen K. Iwasaki

e N e Nt Nt S S N Nt Nt sl at Nut

Appellee.

ORDER

The above entitled matter came before this Court on
Wednesday, October 28, 1992, for oral argument on Appellant
Hidden Valley'’s appeal from a formal adjudicatory decision of the
Board of 0il, Gas and Mining.

On appeal, this Court has applied the standard of judicial
review set forth under Utah Code Ann. § 40-10-30. The review of
this matter is a review of the record in the tribunal. below, and
not a trial de novo. This Court has applied the criteria for

review of the Board’s final decision set forth at Utah Code Ann.



§ 40-10-30 to the issues raised by Appellant in its Brief. Based
on this review, the Court rules as follows:

Appellant has contested the Board’s jurisdiction under Utah
Code Ann. § 40-10 et seq. This Court finds that Appellant had
the requisite intent to mine 250 tons of coal or more. This
finding is based upon the evidence in the record evidencing the
Appellant’s contemporaneous statements at the time of surface
disturbance, and the prolonged period during which Appellant
continued to submit itself to the jurisdiction of the Board of
0il, Gas and Mining and the Division of 0il, Gas and Mining under
the state’s coal program. Therefore the Division of 0il, Gas and
Mining has jurisdiction over Appellant’s surface coal mining
reclamation operations.

The Appellant has contested the enforcement actions taken by
the Division of 0il, Gas and Mining based on its argument that
the statute of limitations in Utah Code Ann. § 40-8 et seq. are
applicable to Utah Code Ann. § 40-10 et seg. The Court finds
that the Board’s conclusion of law that this statute of
limitation is inconsistent with the Utah Coal Statute is correct.
Therefore, Appellant’s argument that the Division of 0il, Gas and
Mining’s enforcement is time-barred is erroneous.

The Appellant has contested the applicability of the Utah
State permanent program under the state coal statute, Utah Code
Ann. § 40-10 et seg. The Court finds that the Board’s

application of the law to the facts in this matter was correct



and that the permanent program performance standards apply to the
Appellant.

The Appellant has argued that the enforcement actions taken
by the Division of 0il, Gas and Mining in this matter were barred
by the equitable principles of estoppel. This Court finds that
the elements of estoppel have not been met and that the
enforcement actions of the Division of 0il, Gas and Mining in
this matter are not barred by this doctrine. This Court finds
that the Board correctly applied the legal elements of the
doctrine of estoppel, and that the record below supports the
finding that Appellant took no acts in reliance upon the
inspection reports to which Appellant points as being the basis
for the application of the doctrine of estoppel.

Concerning the issue of whether or not there was a prima
facie showing made of the elements of the Notices of Violation
(NOVs) in this matter, the Court upholds the Board’s ruling as to
part one of the NOV concerning failure to address the erosion on
the outslopes of the reclaimed access road. The Court finds that
the record contains substantial evidence on this matter.

Concerning part two of the NOV addressing the failure to re-
seed disturbed areas, the Court finds that there is sukstantial
evidence on the record and that indeed it is undisputed that the
Appellant failed to re-seed the areas addressed in the Notice of
Violation.

Concerning the final poftion of part two of the NCV,

addressing the improperly located perimeter markers, the Court



overturns the findings of the Board as to a prima facie showing
and determines that the record does not contain substantial
evidence as to the location of the perimeter markers being in
violation of the plan or permanent program performance standards
under the state’s Coal Act. The Court does not find that the
- Appellant was in compliance in this respect, but only determines
that there was_ajfailﬁre of the Division to make a prima facie
" showing in the rééérd below as to this element.

This Order disposes of and finalizes all matters raised on
appeal by the Appellant from the decision of the Board of 0il,

Gas and Mining in this matter.

SO ORDERED this g—Z/day of //fr/@ =, 1992

e ', / / e

Judge GlenrK. Iwasaki

AppyYoved as to form:

Peter [Stirba, Esqgq.



LAW OFFICES
STIRBA & HATHAWAY

A PROFESSIONAL CORPORATION
SUIME 1150
215 SOUTH STATE STREET

SALT LAKE CITY, UTAH 84111

TELEPHONE: (8Q1) 384-8300
PETER STIRBA ) FACSIMILE: (801) 364-8355

TELECOPIER TRANSMISSION SHEET

October 29, 1992

TO: William R. Richards
Assistant Attorney General
Division of Oil, Gas & Mining
359-3940

THIS TRANSMISSION TOTALS 2 PAGES INCLUDING THIS COVER SHEET.,

PLEASE NOTE: The information contained in this facsimile message is privileged and
confidential and is intended only for the use of the individual or entity named above and
others who have been specifically authorized to receive it., If you are not the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in exrror, or

if any problems occur with transmission, please notify us immediately by telephone at
(801) 364-8300. Thank you.

Re: Hidden Valley Coal Company
Dear Bjll: ' .

Would you please make sure that the proposed Order is first submitted to me for my
approval pursuant to Rule 4-501 as it is just simpler that way. ‘

Also, T presume that Hidden Valley will take appropriate action pursuant to the NOV and
therefore I would appreciate it if the Division would not take any emergency action adverse to
my client without us fixst at least talking on the phone. I can assure you that neither myself nor
my client have any tricks up our sleeves for which the Division should have any concerns.



Xlook forward to receiving your proposed Order. Iappreciate your kind comments after
today’s hearing.

PS/kg
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GARET K. OLSON_

LAW OF—'FICES

STIRBA & HATHA\:VAY
A PROFESSIONAL CORPORATION
SUITE 1150
215 SOUTH STATE STREET

SALT LAKE CITY, UTAH 84111

HONE (801) 364.8300
FACS(MILE (801) 384-832%

October 29, 1992 %75« M e <

Dianne Nielson ‘
DIVISION OF OIL, GAS & MINING

- Three Triad Center
© 355 West North Temple

Salt Lake City, Utah 84180
Re: Hidden Valley Coal Company / Abatement of C92-26-1-2
Dear Director Nielson:

Enclosed is the Plan of Abatement for the above Cessation Order and Notice of Violation

No. N91-26-8-2 prepared by JBR Consultants Group. Please noufy me immediately if this does
not meet the requirements of your Cessation Order

Very truly yours,

MARGARET H. OLSON

MHO/kg
Enclosure
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DIVISION OF
Ol GAS & MINING
HIDDEN VALLEY COAL COMPANY
PLAN FOR ABATEMENT

: OF
NOTICE OF VIOLATION NO. N91-26-8-2

September 28, 1992

Submitted by

Hidden Valley Coal Company
1801 University Drive
Phoenix, Arizona 85034

Prepared by

JBR Consultants Group
8160 South Highland Drive, A-4
Sandy, Utah 84093
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HIDDEN VALLEY COAL COMPANY
NOV ABATEMENT PLAN

Intr ion .

The proposed plan is intended to satisfy the violations under NOV N-91-26-8-2 recorded at the
Hidden Valley reclamation site owned and operated by Hidden Valley Coal Company. The
Hidden Valley site is considered difficult to stabilize due to the inherent instability of the
landscapes and soils and the erratic scattered precipitation events that include intense: convection
storms. Thus, significant plant growth is Short—lived and erratic and erosion events from

convection storms are characteristic of this terrain.

Following several heavy precipitation events that caused erosion in the reclaimed areas, the
repairs and modifications of reclamation techniques have somewhat stabilized the site considering
the natural erosion rate in the area. The seeded végetation has responded to spring moisture in
1991 and 1992 and has become established on the roadbed and the fill slopes of A and B seams.
In particular, species seeded only in 1986 during the initial revegetation efforts have now

appeared five. growing seasons later as immature plants.

The establishment of any seeded plant species in the roadbed has been difficult even with
repeated seeding, fertilizing, mulching and covering with netting. Now that some desirable
vegetation is becoming established, we will avoid further disturbances on the roadbed. This
would include the prohibition against bringing machinery onto the roadbed, either to alter

waterbar outfalls or to aid in revegetation.

The following sections describe plans to abate the two violations within the constraints given
above. The first addresses the violation for erosion of road slopes and the second addresses

seeding of disturbed areas associated with the road.
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Erosion Control

Hidden Valley Coal Company plans to abate the first violation by performing repair work on
the outfall locations using non-mechanical, hand labor. A description of the repair work

follows.

First, the outfalls will be groomed or shaped within the confines of the existing gulleys by
rearranging loose rock and slump features. Due to the nature of the unengineered fill in which
these gulleys occur, the reshaping will not result in a uniform channel down the steep slope, but

will provide the best possible "foundation” for further repairs.

Next, small, porous check dams will be installed at frequent intervals along the outfall channels.
These dams will be constructed of a fiber barrier using a product equivalent to the fiberdam
material constructed by Synthetic Industries. The material is a flexible, moldable mass of ﬁbers
that, although irregular in shape, can be molded to fit within a non-uniform cross sectional area.
It will be shaped to about a 1-foot thickness, with maximum height approximately two feet. The |
center of the dams will be lower than the edges, functioning as a spxllway The dams wﬂl be
held in place with wooden or metal stakes.

The function of these porous dams will be to reduce velocity of runoff in the outfall, causing
deposition of sediments behind and within the fiber dams. Water will pass through the dams,
as well as over the spillways; the porous nature of the dams will not block flow or set up
conditions whereby forces against the dams are excessive. Allowing water to pass through the
dams also reduces the chance of erosion around the edges of the dams, causing failure. Over
time, sediments will eventually clog the dams. This, in combination with deposition behind the
dams, will in effect, build back up the gulley floor to some reasonable elevation. The retention
of the fine sediments will, in turn, allow greater moisture retention and these areas will have a

greater opportunity for plant colonization.
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These dams will be spaced closely down the channel, at a distance determined from field
conditions. As needed, a synthetic fiber erosion matting may be laid in the channel between the
check dams fo provide additional protection.

The goal of the repair work is to enable development of a series of steps down the outfall, with
the flat sections vegetated and the steep sections stabilized.

Revegetation
The revegetation techniques to answer the second violation will be limited to hand distribution

methods only. The history of revegetation at Hidden Valley has shown that seedings only
respond when sufficient mmsture is available during the spring growing season. The use of
mulching, netting and erosion blankets has not significantly altered the local environment
conditions to foster plant growth. Thus, the revegetation attempts will utilize hand methods to

increase moisture retention without severely damaging the surface of the steep slopes.
The areas requested for seeding will be broadcast seeded with the included seed mixture.

1. The sites requested for seeding and pitting will be done by broadcast seeding and pitting with

a pulaski hand tool at the rate of one pit per square yard.

2. The sites requested for seeding, pitting, mulching and netting will be broadcast seeding after
pitting as described in #1. The use of mulch and netting has not been beneficial at Hidden
Valley.

3. The sites requested for seeding, pitting, mulching, crimping will not be revegetated. This
site was seeded prior to the 1986 reclamation work, and through natural succession, is now

progressing towards a natural colonized site.



The revegetation work will be accomplished in the fall, 1992 season when soil conditions permit.
Those acceptable soil conditions defined as less than 10% snow cover, frost free in the upper

six inches and is sufficiently dry in the upper six inches to not clod when worked.

The following seed mixture and rates will be used:

PLS

Common Name Scientific Name lbs/acre
Indian ricegrass Oryzopsis hymenoides 3
Russian wildrye Elymus junceus 3*
Ephraim crested wheat Agropyron cristatum 3**
squirreltail : Sitanion hystrix 1
yellow sweetclover Melilotus officinalis 3
fourwing saltbush | Atriplex canescens 3
shadscale Atriplex confertifolia 2
winterfat Ceratoides lanata 3

Total 21.0

1
1

* exotic used in first mixture in 1986

** exotic but an excellent soil binder and better suited for this site than other native seeds

available

This mixture varies from that listed in the Interim Plan. The species selection is based on what
has grown and survived at Hidden Valley in the last five years.



e,

State of Utah

' V} DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING
Governor A

355 West North Temple
Dee C. Hansen . .
Executive Director 3 Triad Ceniter, Suite 350

Norman H. Bangerter

Dianne R. Nielsor, Ph.D. Sait Lake City, Utah 84180-1203

Division Director 801-538-5340

November 17, 1992

CERTIFIED MAIL
Return Receipt Requested
P 074 975 191

FAXED 11-17-92
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Salt Lake City, Utah 84111

Dear ;¥xjéém6nson:

Re: Response to Abatement Plan for NOV 91-26-8-1 and CO 92-26-1-—
2, Hidden Valley Mine, Hidden Vallevy Coal Companvy,
ACT/015/007, Folder #2, Emery County, Utah

We have reviewed your submission dated October 29 1992,

‘Based on our phone conversation today, the Division is requesting
that you submit additional information and plan amendmenfs, as

indicated below within 15 days of receipt of this letter.  Work

. must be completed in the field within 30 days of‘approval by the
‘Division, unless the Division determines that field conditions

justify a delay in implementation. Failure to meet either of
these deadlines will reinstate the failure to abate’ cessatlon
order. '

There are two parts to the violation. Part one deals with

erosion, part two deals with the fallure to seed all disturbed
areas. :

an equal opporlunity employer



Page 2
Lee Edmonson
November 17, 1992

Part 1 of 2
Nature of violation:

(1) Failure to maintain diversions to be stable pursuant to
Utah Admin. R. 645(614)-301-742.312.1.

(2) Failure to minimize erosion to the extent possible
pursuant to Utah Admin. R. 645(614)-301-742.113.

Hidden Valley’s abatement plan for part one of the violation
does not adequately address how Hidden Valley will stabilize
diversions and minimize erosion to the extent possible on the
outslopes of the access roads as required by the pertinent
regulations cited above. The information submitted for abatement

does not comply with the currently approved plan and lacks
sufficient detail.

Part 2 of 2
Nature of violation:

(1) Failure to seed and revegetate all disturbed areas
pursuant to Utah Admin. R. 645(614)-301-354.

Hidden Valley’s abatement plan for part two of the violation
does not adequately address how Hidden Valley will seed and
revegetate the disturbed areas as required by the pertinent
regulation cited above. For example, the proposed revegetation
plan does not clearly state where seeding will take place. The
NOV requires that the following disturbed areas will be seeded
and revegetated: (1) the access road; (2) the outslopes of the
access road; and (3) the streanm disturbed outslopes. The
abatement plan also contains statements inconsistent with
abatement of the violation such as at page three of the abatement
plan' "The sites requested for seeding, plttlng, mulching,
crimping will not be revegetated." )

To be technically complete, Hidden Valley’s plan must
contain specific, detailed, and supported procedures for
abatement of the v1olatlons which will bring the Hidden Valley
mine into regulatory compliance. The submission should also
demonstrate why the work being performed does not require
restarting the bond clock.

We also note that the abatement plan proposes to abate the
violation by utilizing procedures or methods that are not
contained in the approved reclamation plan. Hidden Valley must
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either act in accordance with the currently approved plan or:
provide an amendment to _the plan together with a’ justlflcatlopwas

-to why it is not prudent and fea51b1e ‘to "follow the® approved

plan. Any changes to the approved plan to abate either part of
NOV 91-26-8-1 will be considered amendments and must be submitted
to the Division in the proper format to amend the approved plan.

Amendments should be in page format for inclusion in the
Rulemaking Plan, and can be submitted in conjunctlon with the
plan for abatement of the NOV.

If you have any questions or want to discuss the proposed
plan further, please contact me.

Best regards,

Dianne R. Nielson
Director

kak
cc: P. Littig
cc by fax: Denise Dragoo

Peter Stirba
DN92-85
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HIDDEN VALLEY COAL COMPANY
NOV ABATEMENT PLAN

Introduction

The proposed plan is intended to satisfy two violations that
were issued for the reclaimed Hidden Valley Mine under NOV N-S1-26-
8-2 on November 20, 1991. The Hidden Valley site is owned and
operated by Hidden Valley Coal  Company. It is considered a
difficult site to reclaim due to the inherent instability of the
landscape and soils, and due to the erratic, scattered
precipitation events that include intense convection storms.
Significant plant growth can be short-lived, and erosion events

from convection storms are characteristic of this terrain.

Following several heavy precipitation events that caused
erosion in the reclaimed areas, repairs were made to the site,
using modifications of oxiginal reclamation techniques in some
areas. This has provided some stability to the site considering
the natural erosion rate in the area. The seeded vegetation
responded well to spring moisture in 1991 and 1992. Perennial
plants have become established on the roadbed and the A— and B-seam
fill slopes, in spite of six years of drought in the region. 1In
particular, species seeded only in 1986 during the initial
revegetation efforts have now appeared five growing seasons later
as immature plants. A recently completed vegetation survey
(attached as an appendix to this report) provides evidence of
vegetation success.

. The establishment of any seeded plant species in the roadbed
has been difficult even with repeated seeding, fertilizing,
mulching and covering with netting. Now that some desirable
vegetation is becoming established, we will avoid further
mechanical disturbances on the roadbed, either to alter water bar

outfalls or to aid in revegetation.

1



The following sections describe plans to abate the two
violations within the constraints given above. The first addresses
the violation for erosion of road slopes and the second addresses
seeding of disturbed areas associated with the road. Some of the
procedures and methods proposed below differ from those described
in the approved Hidden Valley Mine Reclamation Plan; a plan
amendment has also been prepared.

Erosion Control

Hidden Valley Coal Company plans to abate the first violation
by performing repair work on the water bars and the outfall
locations using non-mechanical, hand labor. Use of equipment would
not significantly increase the chances for success of the repairs.
Even if equipment usage was considered acceptable from a re-
disturbance standpoint, the same type of structures wculd be
proposed as are proposed below; equipment would simply allow more
dirt and rock to be moved faster. However, given the nature of the
slope to be worked, equipment would only be able to access the
upper third of the outfalls in most inétances; hand work would be
required for the majority of the outfall lengths. The detriment to

vegetation by bringing in equipment is not acceptable for the
benefits gained.

The proposed work will begin no later than April 1, 1993, and
as soon as practical after approval has been obtained, materials
have been received, and environmental conditions are acceptable.
Conditions necessary for work to proceed are (1) no snow cover (for
safety reasons it is not possible to work on theﬂsteep, unstable
slope when snow is present), (2) ground not frozen such that
digging is possible, and (3) moisture content such that fill slope
materials are workable without forming clods. It is planned that
a two-person labor crew will be supervised by a designated
.professional in accomplishing the proposed work. Level of effort

is anticipated to be approximately one month for the crew to
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accomplish the repairs. Given the non-uniform conditions within
and among water bars, and given the non-standard materials and
techniques proposed, close technical supervision of the crew will
be necessary. In addition, is it anticipated that a product
representative of the proposed material will be onsite during the

initial stages of the repair work to provide guidance.

It is important to note that each of the water bar cutfalls
has eroded to a different level and configuration. At a given
outfall, condition varies along the outfall length as well. 1In
addition, particle size of the outfalls ranges from very fine
textured clays up to large boulders and bedrock. Given the above,
field fitting of the proposed structures will be essential to
insure the greatest chance of success. The information provided
below provides as much specificity as possible regarding dimensions
and methods proposed. It is expected that the height, wicth, and

thickness of structure will vary, as well as the distance between
structures. ‘

Next, it is important to note that.the proposed techniques are
thought to provide the best possible chance of success given the
inherent constraints of site topography, substrate and climate.
The natural, undisturbed watersheds above the roadway corntribute
sediment-laden rxrunoff to the disturbed area, as evidenced by
deposition in the water bars. Consequently, some erosion and
sediment contribution to the ephemeral channel at the base of the
slope is a natural phenomenon. The proposed treatments are not
expected to eliminate all erosion from the disturbed area, nor are
they expected to prevent all sediment contribution to the ephemeral
drainage. Instead, they are expected to provide a measure of
stability such that erosion will be minimized to the extent
possible. Every effort will be made to insure that structures are

installed properly and maintained after installation.



A description of the repair work follows.

First, the outfalls will be groomed or shaped within the
confines of the existing gullies by rearranging loose rock and
slump features. The side slopes of gullies - where steep, undercut
or unstable - will be laid back to a gentler angle. Smaller
boulders will be strategically placed within the gully, or will be
removed. Larger boulders will be pried loose and rolled downhill
where possible and desirable. Due to the nature of the
unengineered fill in which these gullies occur, the reshaping will
not result in a uniform channel down the steep slope, but will

provide the best possible “foundation" for further repairs.

Next, small, porous check dams will be installed at frequent
intervals along the outfall channels. These dams will be
constructed of a fiber barrier using a product equivalent to the
fiberdam material constructed ' by Synthetic Industries.
Manufacturer’s recommendations (attached at the end of this report)
for material installation will be followed. The material is a
flexible, moldable mass of fibers that, although irregunlar in
shape, can be molded to fit within a non-uniform cross sectional
area. It will be shaped to about a one-foot thickness, with
maximum height approximately two feet. The center of the dams will
be lower than the edges and will function as a spillway. The dams
will be held in place with 18- 24-inch long metal rebar stakes. A
schematic cross section showing the check dam treatment follows
this report.

These dams will be spaced closely down the outfall; cdistance
between dams will not be uniform, but is expected to range between.
approximately 5 - 15 feet. Generally, they will be spaced such
that the downstream toe of a given dam will be at approximately the
same elevation as the maximum potential elevation of sediments
deposited behind the next dam downstream. The level to which

sediments can be deposited above a dam is dependant upon the
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spillway elevation, the gradient above the dam, and particle size
of the sediments. This level will not be known exactly; instead,
visual estimation of dam location will be done using professional
judgement. Presence of bedrock or large boulders will further

affect spacing.

Where feasible, a synthetic fiber erosion matting will be laid
in the channel between the check dams to provide additional
protection. In areas where large rock may preclude placement of

matting, the rock itself will serve as protection.

The function of these porous dams will be to reduce velocity
of runoff in the outfall, causing deposition of sediments behind
and within the fiber dams. Water will pass through the dams, as
well as over the spillways; the porous nature of the dams will not
block flow or set up conditions whereby forces against the dams are
excessive. Allowing water to pass through the dams also reduces
the chance of erosion around the edges of the dams, causing
failure. Over time, sediments will eventually clog the dams.
This, in combination with deposition behind the dams, will in
effect, build back up the gully floor to some reasonable elevation.
The retention of the fine sediments will, in turn, allow greater
moisture retention and these areas will have a greater opportunity
for plant colonization. The result will be a series of steps down

the outfall, with the flat sections vegetated and the steep
sections stabilized.

In addition, a continuation of ongoing work on the water bars
themselves will be done. Level of effort will be greater than in
the past, in an attempt to maintain retention potential for
sediments and runoff water. This work will entail removal 6f
sediments deposited in the bars and construction or enlargement of
substantial check dams perpendicular to the bars to serve as

retention structures.



Monitoring and Maintenance. In order to insure that erosion

is minimized, each structure will be inspected periodically to
insure proper functioning. During the regular inspection period of
April through October, structures will be examined a minimum of
once per month during the regular monthly site visit. In addition,
they will be inspected after weather patterns indicate that
substantial runoff may have occurred at the site. Any needed
maintenance or repairs to the structures will be done within one
calendar month following the identification of a ;ﬁoblen. In
addition, a photographic record will be kept to "track outfall

condition and to identify trends toward stabilization.

Revegetation

The revegetation techniques to answer the second vioiation
will be limited to hand distribution methods only. The history of
revegetation at Hidden Valley has shown that seedings only respond
when sufficient moisture is available during the spring growing
season. The use of mulching, netting and erosion blankets has not
significantly altered the local environment conditions to foster
plant growth. Thus, the revegetation attempts will utilize hand
methods to increase moisture retention without severely damaging
‘the surface of the steep slopes.

The areas to be seeded are: the access road which has
previously been seeded three times; road fill slopes; and stream
buffer zone slopes. The road upslopes will not be seeded. 2all
seeding will be done using hand broadcast methods with the included
seed mixture. On the access road - where total vegetation cover
has recently been measured at 29 percent, and total perennial cover
at 6 percent - the surface crust will be disturbed and seed will be
broadcast in selected bare areas. Where substrate conditions allow
on the remaining areas (road fill and buffer zone), pitting with a
pulaski hand tool at the rate of one pit per square yard will be

done prior to broadcast seeding.
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The revegetation work will be accomplished when soil
conditions permit. Those acceptable soil conditions are defined as
less than 10 percent snow cover, frost free in the upper six
inches, and sufficiently dry in the upper six inches to not clod
when worked. If conditions do not permit seeding by February 1,
1993, an alternative seed mix to that listed below will be
submitted for Division approval.

The following seed mixture and rates will be used:

PLS

Common_ Name Scientific Name lbs/acre
Indian ricegrass . Oryzopsis hymenoides 3
Russian wildrye Elymus junceus 3%
Ephraim crested wheat’ Agropyron cristatum 3**
squirreltail Sitanion hystrix 1
yellow sweetclover Melilotus officinalis 3
fourwing saltbush Atriplex canescens 3
shadscale Atriplex confertifolia 2
winterfat - Ceratoides lanata 3
Palmer’s penstemon Penstemon palmeri 2

Castle Valley saltbush Atriplex gardneri

var. cuneata 2
buckwheat Eriogonum corymbosum 0.5
Total =  25.5

* exotic used in first mixture in 1986

** exotic but an excellent soil binder and better suited for this
site than other native seeds available

This mixture varies from that listed in the Interim Plan. The
species selection is based on what has grown and survived at Hldden

Valley in the last five years.

Monoammonium phosphate fertilizer will be spread at a rate of

242 lbs/acre on all of the areas to be reseeded.
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arguments on those.

THE HEARiNG OFFICER: All right, good. Well, let’s
establish the facts.

MR. RICHARDS: I’d like toc call William Malencik as
my first witness.

(Discussion off the record.)

THE HEARING OFFICER: We need to have this witness
sworn.,

MR. RICHARDS: Yeah. I guess we’re going to have
to do it individually.

WILLIAM J. MALENCIK,
having been duly sworn was examined and testified
as follows:
DIRECT EXAMINATION

BY MR. RICHARDS:

Q. Will you state your full name for the record,
please?

A. William J. Malencik.

Q. What’s your present title?

A. Reclamation Specialist.

Q. Could you tell the Chairman your educational
background?

A. I graduated.- from Utah State University with a
degree in forestry and a minor in range management.

Q. Could you briefly explain your work experience

21
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prior to employment with the Division?

A. Prior to college I worked two years in a coal
mine in the summertime and after college I went to work
for the Bureau of Land Management. I worked on the
western slope of the Colorado and I worked in Nevada. I
worked in several capacities as a staff specialist and
as a district manager.

Q. For whom did you work with during this time
you were a staff specialist and a district manager?

A. I worked with the forestry program, the soil
and watershed program, the range improvement program,
the weed control program, and the range management
program.

Q. Is that the Bureau of Land Management of
Nevada?

A. That’s the Bureau, yes, in Colorado. Then I
moved to -- then I moved to Nevada and I was a watershed
specialist in the State office where I had
responsibilities as a staff specialist of the State
Director for six Nevada districts involving about
49 million acres of public lands. And that program
included Public Law 566, small watershed program, the
range improvement program, the watershed program, and
the weed control progran.

After that I was promoted in about 1968 with the

22
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passage of N.E.P.A. as the chief of the Planning and
Environmentél Coordination Staff, and in that connection
I provided guidance tec the six districts on the N.E.P.A.
procedures and the planning procedures under F.L.P.A.
passed in 1976 that required the Bureau of Land
Management to develop a planning system and identify
those lands that would be transferred out of public
ownership and those lands that should be retained in
public ownership.

After that I was promoted to the Division of
Technical Services where I had a law enforcement staff,
the appraisal staff, the lands and minerals
adjudicators, the fire management group, the cartography
and a map making group. After that I wasvpromoted to
the Associate State Director of Nevada.

Q. At the Bureau of Land Management again?

A, At the Bureau of Land Managenent.

Q. When were you -- do you have any other -- did
you stay in that capacity prior to your employment with
the Division?

A. Yes.

Q. Okay. When were you first employed by the
Division?

A. March 9, 1987.

Q. And in what capacity were you first employed?

23
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A, As a reclamation specialist.

Q. Couid you briefly tell the Chairman what your
jobs entail as a reclamation specialist?

A. I was primarily an inspector and then later
with the reorganization my main responsibility was a
lead inspector, but I worked on permit renewals, permit
amendments, and new permit applications, and
occasionally looked into public complaints.

Q. Approximately how many years then have you
worked in the field of resource conservation management
mining activities?

A. Over 40 years.

MR. RICHARDS: I would move to have him qualified
as an expert.

THE HEARING OFFICER: Any objection, Mr. Stirba?

MR. STIRBA: No.

THE HEARING OFFICER: All right. We’ll do that.
BY MR. RICHARDS:

Q. Did you conduct an inspection at the Hidden
Valley Mine?

A. Yes, I did.

Q. Did that result in the issuance of the N.O.V.
which is the basis of this appeal?

A. Yes.

Q. Did you conduct that inspection on November

24




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

.25

19, 19917

A, Yes;

Q. Why did you conduct that inspection?

A. That was an oversight and inspection.

Q. Could you briefly describe what an oversight
inspection is?

A. Under the style of operation under F.L.P.A.,
State has primacy but we’re evaluated by the Office of
Surface Mining and they periodically select at random
mines that they had accompanied the Utah coal mine
inspectors to see that we’re meeting the requirements of
S.M.R.C.A and Utah State Coal Mining Rules and
Regulations.

Q. Who accompanied you on this inspection?

A. OSM inspector, Mitch Rawlings, and Karla Knoop
of JBR who represented CalMat.

Q. Did your inspection result in the issuance of
Notice of Violation in 92-26-8-27

A. Yes.

Q. I‘’d like to show you what’s been marked as
Exhibit 1.

Q. Is that N.O.V. 92-26-8-27

A. Yes.

Q. Are there two parts to that N.0.V.?

A. Yes.

25
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Q. Could you briefly in a summary fashion explain
what part one of the violation was written for?

A. Part one was written for failure to maintain a
stabilized diversion and failure to minimize erosion to
the extent possible.

Q. What was part two of the violation written
for?

A. Part two of the violation was written for not
marking all the disturbed areas and not revegetating and
seeding all the disturbed areas.

Q. As to the erosion and failure to maintain
stable diversions, what was the remedial action that. you
required in the N.O.V.? |

A. Required them to submit a plan.

Q. A plan whicp would suggest how they would
ﬁandle the erosion?

A. That’s correct.

Q. So you didn’t mandate any specific techniques
or procedures they should undertake?

A. No.

Q. Did they ever submit that plan?

A. No.

Q. What remedial action did you require for
failure to seed and revegetate the outslopes?

A. Requested'that they follow the plan and seed
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the disturbed areas that had not previously been seeded.

Q. Have they done that, to your knowladge?

A. No.

Q. Okay. Why don’t we get into the N.O0.V., in
more specifics now, and let’s just take part one of the
N.0.V. and discuss it. As you stated earlier, part one
was written for failure to minimize erosion to the
extent practical; is that true?

A. That’s correct.

Q. Could you briefly tell the Chairman what the
rules require regarding erosion and what rule that is?
Is that Rule 604-301-742.113?

A. Yes. That is part of the sediment control.
section of regulations and minimizing erosion is part of
that particular section, and in the following parts the
fegulations spell out what steps can be taken to
minimize erosion.

For example, diverting water so you -- the water
will not be running over critical areas; for example,
like the outslope of the road, providing stabilized
channels, riprapping channels, check dams, straw bales,
gabions.

Q. Could you briefly explain =--

A. Energy dissipators.

Q. Can you briefly explain what a gabion is and
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an energy dissipator is?

A. A gabion is a rock basket that’s filled -- I
mean, a wire basket that’s filled with rock and they’re
generally used and placed on the site and in the bottom
in providing protection and the wire holds the rocks so
the rock can’t wash away.

Q. So is the purpose of a gabion or a check dam
or a riprap, is it‘to dissipate the energy so it would
prevent sediment from being eroded?

A, That’s correct. You’re providing artificial
protection so you’re protecting the soils from erosion.

Q. When you issued the violation for the erosion,
did you believe, in your opinion, that Hidden Valley had
minimized erosion to the extent practical?

A. They took some steps but, in my opinion, they
&idn’t do enough to minimize erosion.

Q. Okay. We’ll get back to that in a bit. Why
don’t you =-- for the Chairman’s benefit, let’s briefly
discuss the area using the map showing why the erosion
occurred where, where it occurred, and perhaps giving
some opinions on why it occurred?

A. This is a sketch that I took from the permit
and map.

Q. Now, when you refer to the permitted map, is

that the map submitted by Hidden Valley and part of

28
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their approved plan?

A. That’s correct. And what I’1l1 -- that’s a
real busy map and just to give you a fast explanation,
this is a State Highway that was later dedicated to
Emery and Sevier County and comes off the main highway
about two and a half miles, and this is the road that
was constructed, a half mile of road that was
constructed in 1980.

This right here is a barrier steel fence post to
prevent vehicles from getting down into the reclaimed
area. This is gully number one and this particular road
is not a cut slope road. There’s ephemeral drainage,
coming here. There’s a protection fence here that
precludes anyone from driving should they get past the
barrier. And then from this point on we’ve got a cut
;lope road. And what you have with a cut slope road --
maybe I can go into that a little later.

Q. Why don’t you go into it right now, just take

your time.

A. A cut slope, what we’ve got is -- this is
probably an exaggeration but here’s the -- this is the
ephemeral. |

Q. For the record, what does ephemeral mean?

A, That means the water is not a perennial

stream. It’s not an intermittent stream, but when
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you’re getting high intensity storms you usually have
runoff in that type of a storm. So this is basically
what  happened in connection with a cut slope operation.

So this particular area here would be undisturbed.
And if I describe that area, it’s a slick rock type of
an area, kind of like a tin roof, very impermeable to a
rain drop, so you’re getting high, high runoff in that
area. This is a road that’s about 30 to 40 feet wide
and all this is down =-- this is downcast material. With
the steepness of that slope, it’s a 70 percent slope
which equates to about a one and a half to one -- this
is heighth and this is vertical. |

Q. When you refer to downcast material, is that
material that has been cut out of the natural slope and
placed on the other side to make the road?

( A. That’s correct.

Q. Does the process of cutting the road increase
the angle of the slope, of the down slope?

A. Yes.

Q. What’s the geologic or engineering term for
that down slope area? Is that referred to as an
outslope?

A. Outslope. So really when you look -- when you
look at the construction here, before you had a normal
drain pattern and flow.

30
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MR. STIRBA: Now I’m going to object. I don’t mind
some explanation but there was no pending question, and
I’d rather it proceed by way of question and answer
rather than just have him testify without any pending
question.

MR. RICHARDS: Okay. That’s fair enough.

THE HEARING OFFICER: Okay.

BY MR. RICHARDS:

Q. When they cut that road and the road was an
access road down to the pad areas and portal areas of
the mine site, correct?

A. Correct.

Q. Did that increase the potential for erosion?

A. Yes.

Q. Could you please explain how that would
happen?

A. The erosion process is loss of soil material

and that process is a two-step process: One is
detachment of that soil particle and the second is
transportation of that soil particle. So if we look --
and if we look to the schematic here, we’d have the
undisturbed soil and we’d have detachment by rain drop
and we’d have detachment by runoff, and this is what
we’d have is total soil loss.

So this is detachment on this side. Over on this
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He’s not a hydrologist. He’s a direct relations
specialist and he’s talking about a situation that, I
think, would require the expertise of a hydrologist.
MR. RICHARDS: Okay. I will withdraw the (uestion
as to the natural runoff.
Q. But the water bar and the road, would that

serve to increase the amount of water going over the

outslope?
A. Yes.
Q. Okay. 1Is the erosion that was occurring over

the outslope natural or geologic erosion or would you
describe that as accelerated erosion?

A. I’d describe that as accelerated erosion.

Q. And why would you do that?

A. Primarily because of the man-made disturbance.

Q. on your schematic earlier you stated that one
of the elements of the erosion process was the soil
type. 1Is there any -- is the soil type of the downcast
material, does that increase the amount of erosion?

A. Yes. It’s loose material. It isn’t compacted
material.

Q. And, thus, it is much more likely to erode?

A. That’s correct.
Q. Is erosion a continuing evolutionary process?
A. Yes.

34

99

1/



ater,

. R PO
FORM CSR - LASER REPORTERS PAPEA & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

Q. Is it possible to go to an area, say, two
years ago and not see erosion, come back for two years

later and see erosion?

A. Yes.

Q. It’s continually evolving?

A. Yes, unless there’s some protection provided.
Q. Okay. Prior to November did you ever inform

the operator that there was an erosion problem?

A. Yes.

Q. Did you issue an inspection report on April
26, 1991 specificélly pointing out that erosion should
be watched?

A. Yes.

Q. In your opinion, did erosion increase between
April and November?

A. Yes.

Q. Why is that?

A. I think the area -- I believe the area was hit
with high intensity storms and I have two pieces of
information that would back that up. 1In April and
September in the mine about --

MR. STIRBA: Well, I’'m going to object. He can’t
testify to facts that he doesn’t kﬁow anything about.

THE WITNESS: I did --

MR. STIRBA: He just asked him a question and, I
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think, he testified he believed there were high
intensity storms. Well, first of all, that’s
objectionable but basically unless he was present with
those storms, I don’t think he can testify to themn.

MR. RICHARDS: I don’t think it’s highly relevant.
I think his testimony is admissible. He received
information from operators which he can testify to which
support his opinion the erosion was increased due to
excess runoff. I don’t think it’s relevant so I won’t
get into it.

BY MR. RICHARDS:

Q. But when you went out there was the erosiop
greater in November than it was in March -- I mean,.in
April?

A. Could I have a conference with you?

Q. I don’t think so.

THE HEARING OFFICER: Well, no. You think just --

THE WITNESS: Will you state the question again?

MR. RICHARDS: Sure.

Q. You already testified that erosion was an
evolving process and you pointed out to the operator in

April 1981 that it should be watched. Did it increase?

A. Yes.
Q. And did it increase significantly by November?
A. Yes.
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Q. Ihank you. These are just general questions
and we’ll get into the specific gully areas in é
second. What happens if erosion isn’t curtailed or
prevented?

A. You’ll erode -- in this particular case two
things will happen: One, you have a limited amount of
soil so what you’re doing is minimizing the chance for
vegetal cover that would help ameliorate the erosion
problem; the second, this road that’s left here, and so
you;re going to have head cutting back into this road;
and the third thing is this particular channel, erosion
channel is going to continually get deeper until it hits
something that is not as susceptible to erosion liké
bedrock; and the third thing -- the fourth thing, you’re
putting sediment down in Ivie Creek --

Q. What --

A. -- which is a tributary of the Colorado River.

Q. You testified that the erosion process would
continue to undercut the road?

A. Yes.

Q. Is it your opinion that it might undercut the
road that would prevent it from being used for the post
land mining use that Hidden Valley requested?

A. That road is ~-- like I said, it’s a wide road
in a postfmining land use. There is livestock grazing,
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SO you really don’t need a road that wide for 1livestock
grazing. But, you know, if the area were ever to be
mined again, well, that road would be real valuable
because they wouldn’t have to go in and do a lot of
expense to reconstruct the road.

Q. Thank you. I’d like to show you what has been
marked group Exhibit 2. Could you identify those?

A. These are photos I’ve taken during the
inspection and some of the inspec -- some of the other
photos were taken --

(Discussion off the record.)

MR. STIRBA: Sir, could you repeat it?

THE WITNESS: These photos were taken on -- by @e
on November the 19th and then Karla and Tom Munson and I
went down and some of the photos were taken at that
éime.

BY MR. RICHARDS:

Q. I think you’ve done a sufficient job of
explaining sort of the background so why don’t we skip
picture one, two, three and four and turn to picture
five.

And just as a little background, could you go to
your sketch and tell the Chairman what three areas were
where the erosion gullies you cited in the N.0.V.?

A. The first is above the fence and this is not
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on the cut slope road. This is gully number one.

Q. Could you point out gully number two and three
while you’re up?

A. Gully number two below the fence on the cut
slope road and then gully number three.

Q. Okay. You can sit down. What does picture
five and six -- what’s a picture of five and six? Is
that gully number one?

A. That’s gully number one.

Q. And that’s indicated on your sketch?

A. Yes.

Q. What does that picture demonstrate to you?

A. It shows both banks are unstable. It shoWs
the depth of that gully is 26 -- approximately 26 inches
deep, 58 inches wide, and I’ve measured the length of
that gully as 19 feet.

You’ll notice that there have been some rocks
placed at the upper end of that photo to stop the head
cut, but you can see soil material that has caved off
the bank and lies perched in the bottom of the channel
just waiting to be washed by the next storm.

Q. Where’s the flow -- why is that gully
occurring, number one?

A. We’ve got a road -- again, we have a water bar
there, fﬁe water coming off the undisturbed area.
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Q. Does it hit the road?

A. And it hits the road.

Q. Is it concentrated?

A. And it’s concentrated causing erosion.

Q. Hits the water bar, then goes over the
outslope?

A. That’s correct.

Q. Once again, is this accelerated or geologic
erosion?

A. It’s accelerated erosion.

Q. If left untréated what will happen to that
road?

A. It will keep eroding down until it hits
bedrock or until it reaches an equilibrium with the
channel where it’s discharging.

0. Is it undercutting the road?

A. Yes. That’s why they placed the rock to stop

the head cut.

Q.
A.
Q.
A.

channel,

Is it transporting sediment?

Yes.

Where does it transport sediment?

It’s transporting it into the ephemeral

into this ephemeral channel here. See, the

drainage coming in here and then down here and then into

Ivie Creek and then ultimately into the Colorado River
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system.

Q. So we are transporting sediment again into --
through into the ephemeral drainage?

A. Yes.

Q. I believe you testified that Hidden Valley
placed some rock at the top?

A. Yes.

Q. What type of rock is that?

A. That rock was angular riprap.

Q. Was it gffective?

A. It stopped the head cut.

Q. And what happened after that? Did the erosion

continue?

A. The erosion continued on the embankments
sloughing.

Q. Was the water diverted around the head cut and

then formed in another channel? How did the erosion
continue?

A. No. It just -- what happened is it just -- it
just flowed and so it provided -- it saved -- it
prevented the head cut from enlarging and lengthening
the gully.

Q. Did it prevent the continued erosional
process, however?

A. No.

41

100%




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. In your opinion, was the rock they placed
there adequate to prevent erosion to the extent
possible?

A. No.

Q. Are there other reasonable steps that Hidden
Valley could undertake that would prevent erosion?

A. Yes.

Q. Could you state for the record what some of

those would be?

A. Like diverted the water to other areas to
minimize.
Q. You could redirect the drainage from going

onto the road?
A. That’s correct.
Q. What others could they --
A. Stabilize the channel.
Q. How would they stabilize the channel?
A. By riprapping.
Q. Riprappingvvarious sized boulders that would

shape the channel?

A. Shape the channel, riprap the sides so there’s

a place for water to run, place energy dissipators if
the velocity is extreme.
Q. You mentioned rock gabions earlier.

A. Yes.
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Q. Are all these things you mentioned common ways
in the industry to minimize erosion?

A. Yes.

Q. Are they frequently used in mining plans?

A. Yes.

Q. Let’s discuss the secondary on your map, and
I’11 refer you to pictures seven and eight. Are these
pictures taken of gully number two as marked onr your
map?

A. Yes.

Q. What do they show?

A. Top photo shows a gully that’s about 57 inches
deep, 82 inches wide and about 50 feet long. |

Q. Is that continuing to erode?

A. Yes. And you can see where I have my hand,
&here’s a large boulder and that boulder is starting to
be -- or a rock and that rock is starting to undercut
and lower on the lower photo.

Q. At picture eight?

A. Picture eight. You can see where there has
been river rock placed in the channel as a supposedly or
purportedly to protect that channel but you can see --

Q. Did it do that? Was that effective?

A. No. You can see the river rock is washed --
washed away and a new channel’s been cut in the river
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rock as stacked on the side of the channel.

Q. Is river rock commonly used in the industry to
prevent erosion?

A. No, no, they do not because when you’re
getting high velocity waters, why the rock just starts
to erode.

Q. It just does not weigh enough to serve as an
energy dissipator to the water?

A, That’s correct.

Q. And that'’s well-known within the industry?

A. Yes.

Q. Is this accelerated erosion?

A. Yes.

Q. And, once again, why -- is this erosion --
explain quickly why the erosion is caused here? Where
éoes the water come from?

A. We have a large sandstone area that’s subject
to high runoff. 1It’s coming down and hitting the road
and the water bar and then cascading off and
concentrated on the road outslope causing erosion.

Q. Have you testified as to the length and width
and depth of this?

A. Yes.

Q. You testified earlier that Hidden Valley had

taken some steps, placed some river rock there. We're
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not sure why they did. Were they adequate to curtail
this erosionary process?

A. No.

Q. Continues to erode?

A. Yes.

Q. Are there other réasonable steps which could
be undertaken? You testified about various steps. Are
there other -- are they the similar steps?

A. Yes, very similar.

Q. And they would be effective?

A. Yes.

Q. Is this road being undercut by the erosionary
process? |

A, It will eventually be. As you can see, this

rock, it’s starting to make a head cut up the channel.

Q. Is it transporting sediment?

A. Yes.

Q. Where’s it being transported to?

A. Ephemeral channel, then to Ivie Creek and then

to the Colorado River system.

Q. In your opinion, has Hidden Valley undertaken
steps to the extent possible to minimize erosion?

A. No.

Q. Let’s turn to pictures nine and ten. Are
those pictures of gully three as marked on your map?
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A.
Q.
A.
Q.

road, conc

Yes.

Why is this gully eroding?

Same reason. The gully number two is eroding.
Water comes off the undisturbed area, hits the

entrated the water bar, and then is tossed

over the downcast slope, the outslope?

A.

Q.

A.

Q.
surface di

A.

Q.

A'

That’s correct.

Is this accelerated or natural erosion?
Accelerated.

Is the grosion increased because of the
sturbances caused by Hidden Valley?

Yes.

Did you take measurements of these gullies?

Yes. 54 inches deep, 79 inches wide and about

50 feet long.

Q.

A.

Q.
untreated?

A.

Q.

A,

Q.
Colorado?

A.

It’s continuing to erode?
Yes.

What will happen if the erosion’s left

Same as gully number two.
Road undercut?
Road undercut.

Sediment transported to Ivie Creek and then to

Yeah.
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Q. Has Hidden Valley undertaken any steps to
minimize erosion?

. A, They’ve placed a small rock check dam at the
crest of the outslope.

Q. Has that been sufficient to curtail the
erosion process?

A. No. They also placed some river rock.

Q. I believe you testified earlier that that
river rock is not a normal procedure within the industry
to prevent erosion?

A. That’s correct.

Q. So, in your opinion, these steps were not
adequate to curtail erosion?

A. That’s correct.

Q. And you testified earlier that there were many
éteps commonly used within the industry that could be
used that would curtail the erosion?

A. That’s correct.

Q. I’d like to show you what’s been marked as
Exhibit 3. Do you recognize this document?

A. Yes.

Q. That is that part of Hidden Valley’s
reclamation plan which was submitted and approved in May
of 198672 |

A, That is correct.
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= 1 Q. What does this part of the plan refer to?

2 A. It refers to what action the permit will take
= 3 relative to stabilizing rills and gullies.

4 Q. What’s a rill and what’s a gully?

5 A. A rill is a -- let me certify it this way.

6 There’s sheet erosion and gully erosion and sheet

[ 7 | erosion is the gradual removal of the surface soil

- 8 without any evidence of rills and then a rill is
é% 9 normally from nine -- around nine inches deep.
10 Regulations identify -- previous regulations
_ 11 identified rills nine inches and above and then gullies

12 are wide waterways caused by erosion.

13 Q. Can a rill become a gully?
14 A. Yes, a rill can become a gully.
e 15 Q. A rill’s a baby gully?
16 | A. That’s right.
17 Q. Would you read the last paragraph and tell me

18 what that says and --

19 A. Okay.
20 Q. -- read the entire paragraph into the record?
21 A. This is UMC 817 -- my eyeballs are kind of

22 shortened out. I’1ll put my glasses on. UMC 817.106,

23 regrading or stabilizing rills and gullies. The

FORM CSA - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

24 existing rills in the road surface will be eliminated
25 with water-barring and ripping of the road surface. The
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rills or gullies that may appear during post-~reclamation
monitoring will be stabilized by filling with soil and
rock. Chronic sites will be stabilized with small
gabions or rock check dams.

Q. You testified earlier that Hidden Valley has
indeed placed water bars and have they ripped the road?

A. Yes. | |

Q. Has that helped minimize the erosion on the
road itself?

A. It --

MR. STIRBA: I’m going to object; irrelevant.
We’re not concerned about the erosion on the road.

MR. RICHARDS: Okay, fine.

Q. Has that served to concentrate the water and
put it over to the outslope?

f A. Yes.

Q. The statement that rills and gullies may
appear during post-reclamation monitoring, is that a
normal sort of statement? I mean, people realize that
erosion is a evolutionary process that needs to be
addressed during the bond period?

A, That'’s correct.

Q. Did Hidden Valley submit this as their
proposed plan, how to curtail erosion that may develop
during post-reclamation monitoring?
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A. Yes.

THE HEARING OFFICER: Let me ask a quéstion here.
Which document is this from? This is from the
reclamation?

MR. RICHARDS: This is the reclamation plan of
1986. I intend to introduce both the mining plan and
the reclamation plan into evidence, but as I’m sure
Peter can state, 99 percent of that stuff’s really
irrelevant to this hearing.

MR. STIRBA: :I won’t say 99 percent.

THE HEARING OFFICER: All right.

MR. RICHARDS: Some percent.

BY MR. RICHARDS:
Q. Did rills and gullies appear during

post-reclamation monitoring --

A. Yes.
Q. -- as anticipated?
A. Yes.

Q. Did Hidden Valley place soil and rocks into
the gullies -- gullies one, two and three -- sufficient
to minimize erosion?

A. No.

Q. Yet they, themselves, in /86 said they would
undertake to do that?

A. Yes.
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Q. Would you describe one; two and three as a
chronic site?

A. Well, as far as all three, in my opinion, are
chronic sites.

Q. Because they’re increasing to erode there are
going to be problems that simply will not go away, there
are sites that may take --

MR. STIRBA: I’m going to object. 1It’s leading and
suggestive.

MR. RICHARDS: Fine. We’ve already testified to
chronic.

Q. What did Hidden-Valley agree to do in the
reclamation plan to stabilize erosion on chronic sitgs?

A. Chronic sites will be stabilized with small
gabions or rock check dams.

Q. Have they placedvsmall gabions?

A. No.

Q. You testified earlier they placed some check
dams. Has that been sufficient?

A. No. They’re ineffective.

Q. You already testified earlier they had not
placed enough soil or rocks into the channels to be
effective?

A. That’s correct. These rock check dams are
about a foot high and they’re placed right at the crest
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of the slope, and so as far as minimizing erosion, it’s
basically acting as an energy dissipator when it hits
there, but as soon as it hits, it’s dropping sediment,
and as soon as the sediment is dropped in the water,
then you’ve increased the capacity to -- of that water
and runoff to be more erosive.

Q. So Hidden Valley has not undertaken activities
on the ground which they agréed to do in the reclamation
plan?

A. That’s porrect.

Q. Let’s go to part two of the N.0.V. You
testified earlier, I believe, that part two is ready for
failure to mark disturbed areas and failure to see épd
revegetate all disturbed areas; is that true?

A. That’s correct.

Q. What do the rules require regarding the
marking of disturbed areas?

A. The rules require that all disturbed areas be
marked with a perimeter marker.

Q. That’s simply pounding in a stake at the point
where the area is disturbed and not disturbed?

A. That’s correct.

Q. Relatively simple procedure?
A. That’s correct.
Q. What do the rules require regarding seeding
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WILLIAM R. RICHARDS #4398
THOMAS A. MITCHELL #3737
Attorneys for

Division of 0il, Gas and Mining
355 West North Temple

#3 Triad, Suite 350

Salt Lake City, Utah 84180
Telephone: (801) 538-5340

IN THE UTAH COURT OF APPEALS

HIDDEN VALLEY COAL COMPANY, :
AFFIDAVIT OF WILLIAM
MALENCIK

Plaintiff and Appellant,

V.

the UTAH BOARD OF OIL, GAS AND
MINING and the UTAH DIVISION
OF OIL, GAS AND MINING,

Case No. 930073-CA

Defendants and Appellees.

The undersigned, William Malencik, being duly sworn under
oath, deposes and states as follows:

1. I am a Reclamation Specialist with the Utah Division
0il, Gas and Mining.

2. I have worked in the field of resource conservation
management and mine reclamation for over 40 years.

3. I graduated from Utah State University with a degree
forestry and a minor in range management.

4. Prior to college, I worked two years in a coal mine.
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5. After college I worked for the United States Bureau of
Land Manacgement ("BLM"). I was a staff specialist and district
manager with the BLM in the State of Colorado. My duties
involved work in the forestry program, the soil and watershed
program, the range improvement program, the weed control program,
and the range management program.

6. In Nevada I was employed as staff specialist to the
Nevada State Director of the BLM for six Nevada districts
involving about 49 million acres of public land. In that
capacity, I was involved in the watershed program, the range
improvement program, and the weed control program.

7. I was subsequently promoted to Chief of the Planning
and Environmental Coordinating staff. Thereafter, I was promoted
to the Division of Technical Services. Finally, I was promoted
to Associate State Director of the Nevada BLM.

8. I became employed with the Utah Division of 0il, Gas
and Mining in 1987 as a reclamation specialist. I was
subsequently promoted to lead inspector.

9. I was the inspector who wrote Notice of Violation 91-
26-8-2 ("NOV") on November 20, 1991, which forms the basis of
this legal action.

10. The NOV has two parts. In general, part one of the NOV
was written because Hidden Valley failed to minimize erosion and
maintain diversions as required by the Utah Coal Statute and its
accompanying regulations. Specifically, part one of the

violation was written because in the construction and reclamation
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of the Hidden Valley Mine access road, Hidden Valley failed to
adequately protect the area disturbed by the road. Hidden Valley
constructed the access road by using a cut/slope construction
method. By doing so, Hidden Valley changed the natural drainage,
and created an unstable, uncompacted steep outslope from the
natural terrain. Furthermore, the road as constructed
concentrates the runoff and discharge from the road onto the
inadequately protected outslope.

11. The effect of Hidden Valley’s construction activities
was to cause unlawful erosion at three specific areas on the
outslope (referred to as gullies one, two, and three).

12. Gully one is approximately 26 inches deep, 58 inches
wide, and 19 feet long.

13. Gully two is approximately 57 inches deep, 82 inches
wide and about 50 feet long.

14. Gully three is approximately 54 inches deep, 79 inches
long, and about 50 feet long.

15. All three gullies are continuing to erode.

16. FErosion is an ongoing process. Unless steps are taken
to minimize erosion at the Hidden Valley Mine site, as required
by Utah Statute, the following will happen:

(a) Uncontrolled runoff off the access road will continue.

(b) This uncontrolled runoff in turn will cause the gullies
to continue to erode, which will result in the deepening and

widening of the erosion channels.



(c) This uncontrolled erosion will cause the loss of soil
which is essential to allow the revegetation of the outslopes.

(d) Uncontrolled erosion will further allow the deposition
of sediment into Ivie Creek which is a tributary of the Colorado
River Drainage System.

(e) The continued failure to control erosion at the mine
site will result in the loss of site productivity and its ability
to be reclaimed in accordance with the requirements of the Utah
Coal Sstatute.

22. Part II of the NOV was written because Hidden Valley
failed to seed the outslopes of the access road and several pad
areas at the mine site. The Utah Statute and regulations require
that areas disturbed by coal mining activities be revegetated to
be consistent with the vegetation of the surrounding natural
terrain.

23. Hidden Valley has not seeded the outslopes of the
access road and pad areas at the mine.

25. If seeding does not take place this spring of 1993, the
following will happen:

(a) The site will lose productivity and the ability to be
revegetated.

(b) The outslopes will lose soil through sheet, rill and
gully erosion over all the outslopes of the disturbed areas at
the Hidden Valley Mine site.

(c) The outslopes will be invaded by undesirable weeds such

as halogeton, which is poisonous to livestock and will further

-4 -



inhibit the ability of the site to be revegetated by desirable

plant species.

DATED this Ei day of March, 1993.

WILLIAM %LENCIK




STATE OF UTAH
SSs.

St 8 N

COUNTY OF SALT LAKE

I, William Malencik, being first duly sworn, hereby state
that I have read the foregoing AFFIDAVIT OF WILLIAM MALENCIK and

that the same is true to the best of my knowledge, information

and belief.

WILLIAM MALENCIK

741.1
Subscribed and sworn to before me this _/L "~ day of

()

No‘fkky PUBLIC

March, 19S3.

WOTARY PUBLIC }

JANICE 1. BROWN
244 Eac: 345 Souh
Bandy, UT 84070

My Commission Explres
August 3, 1994

STATE OF UTAH




WILLIAM R. RICHARDS #4398
THOMAS A. MITCHELL #3737
Attorneys for

Division of 0il, Gas and Mining
355 West North Temple

#3 Triad, Suite 350

Salt Lake City, Utah 84180
Telephone: (801) 538-5340

IN THE UTAH COURT OF APPEALS

HIDDEN VALLEY COAL COMPANY,

AFFIDAVIT OF SUSAN WHITE
Plaintiff and Appellant,

V. H

the UTAH BOARD OF OIL, GAS AND
MINING and the UTAH DIVISION
OF OIL, GAS AND MINING,

Case No. 930073-CA

Defendants and Appellees.

The undersigned, Susan White, being duly sworn under oath,
deposes and states as follows:

1. I am a Reclamation Biologist with the Utah Division of
0il, Gas and Mining.

2. I graduated from Brigham Young University with a
masters cdegree in Range & Wildlife Management.

3. I have worked as a Reclamation Biologist for

approximately 13 years.



4. My duties at the Division include: Reviewing permits
for adequacy of biological data and making findings of
reclamation feasibility to ensure sound revegetation practices to
restore the post-mining land use of land subject to Utah’s coal
reclamation laws. I also conduct field surveys to verify that
biological information and activities meet the Utah Coal Program
requirements.

5. I am the Reclamation Biologist assigned to the Hidden
Valley Mine located in Emery County.

6. In that capacity, I have visited the Hidden Valley Mine
approximately 15 times. My most recent visit was on March 11,
1993.

7. As a general rule, seeding to revegetate a mine site
must take place in late fall or early spring. The Interagency
Forage and Conservation Planting Guide for Utah, which is an
authoritative source on which professional land managers rely,
provides:

ESTABLISHING AND MANAGING SEEDING
TIME OF SEEDING.

on rangelands, seed only when there will be enough moisture

to assure seeding establishment. This will generally be in

the early spring or late fall. Seed early enough in the
spring to take advantage of moisture and cool temperatures.

Spring seedings are often unsuccessful because seeding is

delayed by excess moisture which often means that by the

time equipment can be used on the sites it is too late for
optimum germination and establishment.

8. Due to the exceptional amount of water the Hidden
Valley Mine site has received this winter, it is my opinion that

the optimal time for seeding will occur at the mine site within

the next week. As the last remaining snow melts from the



outslopes of the access roads, there may be sufficient moisture
which in conjunction with other climatic conditions will
significantly increase the potential for seed germination and
subsequent: vegetation establishment.

9. Timing, however, is critical. In other words, Hidden
Valley has a very small window of opportunity with regards to
seeding.

10. Due to increasing temperatures at the mine, the
moisture content in the soil will be optimum for seeding for a
very short time.

11. If seeding does not take place prior to the depletion
of the soil moisture build-up, the chance of successful
revegetation will be significantly reduced.

12. If seeding does not take place during this window of
opportunity, the next beneficial time for seeding will be in the
fall of 1993.

13. If seeding is not done this spring:

(a) On site soil moisture condition as seen in fall
1992, and winter of 1993, may not reoccur again for several
years.

(b) The site will lose productivity and the ability to
be revegetated;

(c¢) The outslopes of the access road will lose top

soil through sleet, rill and gully erosion; and



(d) The outslopes will be invaded by undesirable weeds
such as, halogeton, which is poisonous to livestock and will
further inhibit the ability of the site to be revegetated by

desirable plant species and return to its post-mining utility.

DATED this Z(/Z day of March, 1993.

et Dl




STATE OF UTAH

SSs.
COUNTY OF SALT LAKE

- g

I, Susan White, being first duly sworn, hereby state that I
have read the foregoing AFFIDAVIT OF SUSAN WHITE and that the

same is true to the best of my knowledge, information and belief.

-~

O lresan %Z C

" SUSAN WHITE

. . 2=
Subscribed and sworn to before me this /¢ day of

March, 1993.

NOTARY PLBLIC T /

JANITE L. SRT

244 Ta.. -5 8.t
Sandy, UT 84670

My Commission Expires
August 3, 1934
STATE OF UTAH

Y PUBLIC
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Q. In your opinion, was the rock they placed
there adequate to prevent erosion te the extent
rossible?

A. No.

Q. Are there other reasonable steps that Hidden
Valley could undertake that would prevent erosion?

A. Yes.

Q. Could you state for the record what some of
those would be?

A. Like diverted the water to other areas to
minimize.

Q. You could redirect the drainage from going
onto the road?

A. That’s correct.

Q. What others could they --

A. Stabilize the channel.

Q. How would they stabilize the channel?

A. By riprapping.

0. Riprapping various sized boulders that would
shape the channel?

A. Shape the channel, riprap the sides so there’s
& place for water to run, place energy dissipators if
the velocity is extreme.

Q. You mentioned rock gabions earlier.

A. Yes.
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1 Q. Are all these things you mentioned common ways

, 2 in the industry to minimize erosion?
ui% 3v A. Yes.
4 Q. Are they frequently used in mining plans?
- 5 A. Yes.
; 6 Q. Let’s discuss the secondary on your map, and

B 7 1’11 refer you to pictures seven and eight. Are these

8 pictures taken of gully number two as marked on your

3 9 nap?

B 10 A. Yes.

: 11 Q. What do they show?

»g 12 A. Top photo shows a gully that’s about 57 inches

13 deep, 82 inches wide and about 50 feet long.
14 Q. Is that continuing to erode?
e 15 A. Yes. And you can see where I have my hand,

16 there’s a large boulder and that boulder is starting to

17 ke -- or a rock and that rock is starting to undercut

18 and lower on the lower photo.

19 Q. At picture eight?

20 A. Picture eight. You can see where there has

21 been river rock placed in the channel as a supposedly or
22 purportedly to protect that channel but you can see --

23 Q. Did it do that? Was that effective?

FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

24 A. No. You can see the river rock is washed --
25 washed away and a new channel’s been cut in the river
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rock as stacked on the side of the channel.
- Q. Is river rock commonly used in the industry to
prevent erosion?

A. No, no, they do not becauée when you'’re
getting high velocity waters, why the rock just starts
to erode.

Q. It just does not weigh enough to serve as an
enerqgy dissipator to the water?

A. That’s correct.

Q. And that’s well-known within the industry?

A. Yes.

Q. Is this accelerated erosion?

Aa. Yes.

Q. And, once again, why -- is this erosion --

explain quickly why the erosion is caused here? Where
does the water come from?

A, We have a large sandstone area that’s subject
to high runoff. It’s coming down and hitting the road
and the water bar and then cascading off and
concentrated on the road outslope causing erosion.

Q. Have you testified as to the length and width
and depth of this?

A. Yes.

Q. You testified earlier that Hidden Valley had
taken some steps, placed some river rock there. We’re
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Q. Has Hidden Valley undertaken any steps to
minimize erosion?

A. They’ve placed a small rock check dam at the
crest of the outslope.

Q. Has that been sufficient to curtail the
erosion process?

A. No. They also placed some river rock.

Q. I believe you testified earlier that that
river rock is not a normal procedure within the industry
t.o prevent erosion?

A. That’s correct.

Q. So, in your opinion, these steps were not
adequate to curtail erosion?

A. That’s correct.

Q. And you testified earlier that there were many
steps commonly used within the industry that could be
used that would curtail the erosion?

A. That’s correct.

Q. I’'d like to show you what’s been marked as
Exhibit 3. Do you recognize this document?

A. Yes.

Q. That is that part of Hidden Valley'’s
reclamation plan which was submitted and approved in May
of 198672

A. That is correct.
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water-barring the road and filling of the small roadside ditch

the discharge into this ¢ ;éégk will be eliminakted.

UMC 817.183 Backfilling and Grading: Covering Coal and Acid- and

Toxié—EgFming Materials

. - -

/

\\-. - - -
Coal or other-~associated materials are not _reddily evident on the

. N - - P . / P -
site. Should any of these materidls be discovered during
. R ) . . "./' ]
excavation &nd backiilling they will be placed against the coal
' - . //’ - c. .
seams and covered with-other non-toxic materials. There is no

- N
-

7

water.dra;nage’ﬁrdm the ‘coal seams or adit§f Therefore, acid mine

- . . : R .
drainage and related toxic elements would not be discharged from

-

the sites. See letter in Appendix Ia.

UMC 817.196 ‘Regrading or Stabilizing Rills and Gullies

'The existing rills in the road surface will be eliminated with

water-barring and ripping of the road surface. The rills or
e e e ——

:gullies that may appear during post-reclamation monitoring will
e e - i L

be stabilized by filling with soil and rocks. Chronic sites will
[ i S — B i

be stabilized with small gabions or rock check dams.
L I T

e —

27
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Q. What does this part of the plan refer to?

A. It refers to what action the permit will take
relative to stabilizing rills and gullies.

Q. What’s a rill and what’s a gully?

A. A rill is a -- let me certify it this way.
There’s sheet erosion and gully erosion and sheet
erosion is the gradual removal of the surface soil
without any evidence of rills and then a rill is
normally from nine -~ around nine inches deep.

Regulations identify =-- previous regulations
identified rills nine inches and above and then gullies
are wide waterways caused by erosion.

Q. Can a rill become a gully?

A. Yes, a rill can become a gully.

Q. A rill’s a baby gully?

A. That’s right.

Q. Would you read the last paragraph and tell ne
what that says and --

A, Okay.

Q. -- read the entire paragraph into the record?

A. This is UMC 817 -- my eyeballs are kind of
shortened out. I’11 put my glasses on. UMC 817.106,
regrading or stabilizing rills and gullies. The
existing rills in the road surface will be eliminated
with water-barring and ripping of the road surface. The
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= 1 rills or gqullies that may appear during pust-ceclamation

2 monitoring will be stabilized by filling with soil and

3 rock. Chronic sites will be stabilized with small

4 gabions or rock check dams.

5 Q. You testified earlier that Hidden Valley has

6 indeed placed water bars and have they ripped the road?

7 A. Yes.

8 Q. Has that helped minimize the erosion on the
9 road itself?
10 A. It --

e 11 MR. STIRBA: I’m going to object; irrelevant.

12 We’re not concerned about the erosion on the road.

13 MR. RICHARDS: Okay, fine.

14 Q. Has that served to concentrate the water and

15 put it over to the outslope?

16 A. Yes.

17 Q. The statement that rills and gullies may

18 appear during post-reclamation monitoring, is that a
19 normal sort of statement? I mean; people realize that
20 erosion is a evolutionary process that needs to be

21 addressed during the bond period?

22 A. That’s correct.

23 Q. Did Hidden Valley submit this as their

FORM CSR - LASER REPORTERS PAPEFi & M#G. CO. 860-626-6313

24 proposed plan, how to curtail erosion that may develop
VT? 25 | during post-reclamation monitoring?
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A. No. That event removed the particles that we
placed in 1987, some of those were removed out of the
gullies in 1989.

Q. That was the riprap?

A. Right.

Q. And so would it be your testimony that the
riprap you placed in 1987 was ineffective?

A. No. Some of it stayed in place, some of it

did not.

Q. Was there incremental erosion between /87 and
1897

A. Yes.

Q. So these gqullies were continuing to erode?~

A. Probably.

Q. You testified that you did some other work
auring 1989, and I can’t honestly remember what you
stated. Did you do other work during 19897

A. Yes.

Q. aAnd what work was that?

A. We did work all throughout the entire site.
We, again, reconstructed the water bars and we placed
additional large rock in the outfall areas.

Q. Were you working with the Division at this
time?

A. Yes.

242

120




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313 '

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Were they -- were you and the Division aware
that this was a continuing problem in 19892

A, Well, we were aware that the erosion had
continued and that it -- the integrity of the road would
be at stake if something was not done.

Q. So in 1987 =-- 1987, the Division =-- did the

Division ever inform you that this was not an erosional

problem?

A. They never informed us that it was or it
wasn’t.

Q. Okay. You were working with them to control

the erosion; is that true?

A, They knew what we were doing, yes.

Q. And you knew the erosion was increasing?

A. We knew that it had the potential to increase,
&eah.

Q. And then in 1989 you testified that the
erosion did, in fact, increase?

A. Uh-huh.

Q. Then, again, in placing -- you were
undertaking other activities to try and reduce the
amount of erosion, correct?

A. Not necessarily. We were taking activities to
protect the road so that there would not be further

future erosion of the road surface.
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and revegetating of disturbed areas?

A. The rules require that all disturbed areas
would be revegetated or seeded.

Q. You have to seed first, then actually the rule
requires that that seed take?

A. Yes.

Q. Would you go to the map and show the Chairman
what areas were not seeded or revegetated?

A. This is a road -- these are the road outslopes
and this area was not seeded and there are two pads
constructed. This is a pad on the "aA" seam and a pad on
the "B" seam and when the portals were phased up in
1980, the material was pushed over from the "B" seam_and
also pushed over from the "A" seam.

Q. So basically it’s just this outslope thatv
&e've been talking about. It’s the material that was
taken to make the road dumped over the side --

A. That’s right.

Q. -- they have not seeded? How do you know that
those areas had not been seeded? Did you make a visual
inspection?

A. Yes.

Q. Did you make a determination that it had not
been seeded by what you saw on the ground?

A. Yes. I didn’t see any sign of any of the
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seeding species.

Q. Did a representative of Hidden Valley ever
inform you that the areas had not been seeded?

A, Yes. And in presence of Mitch Rawlings after
we: looked at the disturbed markers and the disturbed
markers were on the road and not at the toe of the
disturbed area.

We inquired and said, "Has all the disturbed areas
been seeded," and we specifically asked about the
outslope of the road and she responded, "No, they had
never been seeded," together with these areas and the
disturbed markers are right along the crest of the hill.

Q. In your opinion, has Hidden Valley’s failuﬁe
tc seed the outslopes that you’ve identified on your
sketch a violation of the regulations? |
‘ A. Yes.

Q. I'd like to show you what’s been marked as
Exhibit 4. Could you state for the record what that is?

A. This is part of the reclamation plan.

Q. Is that the same reclamation plan that
Exhibit 3 came from?

A. Yes.

Q. That was approved in May of 19867

A. That’s correct.

Q. Submitted by Hidden Valley?

54

1015




Fags 3
]

o
Lol
©
O
N
@
o
e
Z:m
-0
(&)
o]
o
T3
.:d
B
ul
o
<
o
%2}
[¢od
w
=
|74
o
o
w
o
S
YW
.0
4
]
1
173
. O
=
[+
e
T

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A, Yes.

Q. Would you read the first full paragraph into
the record and state what that says?

A, Paragraph UMC 817.111, Revegetation: General
requirements. The entire 6.7}acres of disturbed ground
will be properly scarified, seeded, fertilized, mulched
and covered to provide the best possible opportunity for
plant growth. The road fill slopes =--

Q. And what’s the road fill slope?

A, You’re looking at the outslope or looking at
the outslope of the road.

Q. Okay.

A, And some small sites will require hand
application of seed, mulch and fertilizer. The
reclamation work is scheduled for late fail 1986.

‘ Q. As you testified, Karla Knoop, --

A, Yes.

Q. -- a representative of Hidden Valley, informed
you, however, that none of that hand seeding of the
outslopes had occurred?

A. That’s correct.

MR. STIRBA: For the record, that wasn’t his
testimony, but are you saying now that it was Karla
Knoop who told you that?

THE WITNESS: Yes.
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1 MR. STIRBA: Okay.

2 BY MR. RICHARDS:

3 Q. I believe you also testified that based on a
; 4 physical examination of the property you determined that
| 5 the area had not been seeded, as well?
6 A, Yes. I might say that was -- that was stated
7 to me in the presence of Mitch Rawlings, the Office of
8 Surface Mining.
9 Q. So, to the best of your knowledge, Hidden
10 Valley has not completed what they agreed to do in the
11 reclamation plan?
12 A, That’s correct.
13 MR. RICHARDS: That’s all the questions I have Qn

o 14 | direct.

15 THE HEARING OFFICER: All right. Mr. Stirba?
} 16 MR. STIRBA: Okay. Thank you, Mr. Chairman.
17 CROSS-EXAMINATION

18 BY MR. STIRBA:

19 Q. Good morning, Mr. Malencik.
20 A. Good morning.
21 Q. It’s true that CalMat had responded and

22 submitted a reclamation plan to the Division; is that

23 correct?

FORM CSR - LASER REPORTERS PAPER & MEG. CO. 800-626-6313

24 A. That’s correct.
25 Q. And it’s also true that that was submitted in
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stream bed that had been modified previously by
construction was it will be accepted as it is now,
modified and reclamation based upon that and that was
not changed either.

BY MR. RICHARDS:

Q. Are you aware of a regulation that requires
the seeding and revegetation of all disturbed areas?

A. Yes.

Q. Were the outslopes which you have testified as
disturbed areas, have they ever been seeded and have
they been revegetated?

A, They’re not seeded, they’re not revegetated.

Q. Did you help design the erosion runoff sysﬁem
that we’ve heard testified today on the road?

A. No. I’m sorry, that’s_not in my expertise.

Q. Were you -- would you be aware of the fact
that water bars were constructed on the road which would
direct the water off the road over the outslope?

A. Yes, I’'m aware of that.

Q. But you didn’t construct --

A. No.

Q. You weren’t involved in the construction of
thét, but you were aware that water would be coming out
of the bars down over the outslope?

A. Yes.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION cemzzec T LY
UNITEC STATES OF AMERICA, ) e )
o .
PLAINTIFF, )
. 7_
vs. _ ) CV-89-B-343-S T
s L
! ) ? : ax,
HARTSELLE KINING CORPORATION Qv k22D
ané S. MACK BRAMLETT,
CEFENDANT. ) SEP 25 wy;

FINAL ORDER GRANTING PERMANENT INJUNCTION

ir, accordance with the Memorandum of Decisiorn entered this
day, it is hereby

CEDERED, ADJUDGED ané DECREED that the plaintiff;s motion
for sunmary judgment is GRANTED. Defendants are ORDERED ﬁb
perforr. the remedial actions reguire¢ by the duly issuec notices
of vio.atior anc cessatior order rade the subject of this lawsuit
vithin 18C éays fron the cate of this court’s order, said
repedial action tc conforr with the appiicabie reguliations ané tc
be performeé to the reasonable satisfaction of ar authorized
representative of the Secretary of the Interior. Defencants are
perranently ENJOINED froz conducting any further surface coal
mining activities until such remedial action is completed: in
addition defendants are permanently ENJOINED from committing the
sape or similar violations of the Surface Mining Control and
Reclaration Act of 1977, 30 U.S.C. § 121 et seq., and its
implerenting regulations, and from failing to comply with orders
jssued by authorized representatives of the Secretary.

Notwithstanding the final nature of this order, the court ~
//‘\ :

r~
PRd



retains jurisdiction of this matter for the limited purpose of
enforcing the injunctive relief set forth herein.
Cos%s are taxeld agairs: the defendants.

{(..
DONE this L 7 — day of September, 1990.

). ) foreeik

ITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE _ . o
NCRTHERN DI1STRICT OF ALABAMA X <
SOUTHERN DIVISION oo 9
-0~ -
-l s -
.= "
UNITEC STATES CF AMERICA, ) T:E - -
=~ =~ ~
~ PLAINTIFF, ) =25 N )
vs. ) CV-89-H-343-5 - =
HARTSELLE MINING CORPORATION | -
and . MACE BRAMLETT, ) [
=NTERED
DEFENDANTS. ) =31 3 B
SEP 25 wy

MEMCRANDUYM OF DECISION
This cause came on for hearing at 2 scheduled motion docket
helé September 14, 19290 ir Birminghax, labama, at which time the
court considered the government’s motior for surmary judgment

filed Mugust 13, 199C and Geemed@ submitted in accordance with the
court’s order catec August 1¢&, 199C. Eaving ccnsidered the
priefs of counse. for botlL sides ané the verified material
presentec¢ ir support of and ir oppesitiorn tc the motion for
summary judgment, the court is of the opiniorn that there is no

1 fact ané %that the government is

+
-

cenuine issue as to any materia

entitled to judgment as a matter of law.
The United States instituted this action against defendants

Kartselle Mining Corporation (”Hartselle”) and J. Mack Bramlett

("Bramlett”) pursuvant to the Surface Mining Control and
Reclapation Act of 1977, 30 U.S.C. §§ 1201 et seq. (hereinafter

The government seeks an injunction

#the ACt” or “SMCRA").
requiring defendants to reclaim a surface mining site permitted

i
without adequate reclamation; it also seeks to enjoin defendants

to and mined by defendant Hartselle and subsequently abandoned

\\ "\



from committing further violations of the Act. In 2ddition, the

government alleges that defencant Bramlett was the "agent” of

Kactselle pursuant to 30 U.S.C. § 12-1(c, anc trat he is

therefore -iointly anc severally liab: c with the corporition

<
for the rec.amation process. Defendants raise the statute of

limitations ané res judicata as defenses to the government’s
allegations, and they contend that Bramlett is not an agent of
Hartselle as that term is defined in Sectior 1271(c) of the Act.

. The following facts are undisputed. Bartselle is wholly

cwneé by another cbrporation, Continental Sales, Inc. Fifty

f

percent of the stock of Contirental Sales is cwned byv Donald

(1]

Mértin: the rest is cwneé in egual shares by édefencant Bramlett
fhertin: =4

v

aiwd hie wife.’ DefendMett was at all relevant times the
/_ . T
president of both Continental Sales ancd Hartselle and served as a

e

éirector of both companies.

ir. August of 197% the state of hlabame, through the Alacama
surface Mininc Commissior, issued permit nurnker P-2124. tc
Kartselle empcwering it tec surface rine for ccal in Jeffersor
County, Alatama. Kartselle conductec surface mining pursuant to
the permit in 1975 ané 1980. Federal inspectors subsequently
jssueé a notice of violation and cessation order to Hartselle for
violation of the Act; the violations committed, as described in
the orders, include failure to pass all drainage from the
disturbed area through a sediment pond and failure to reclaim the

area in a timely manner. The Alabarma Regulatory Authority has

undertaken limited reclamation activities on the mine site in

question as a result of bond forfeiture; hcwever, requlatory
n as @& =522




standards for reclamation have not been satisfied and the

_—————

violation and order remain outstanding.

i —— . .
Eefore addressing the question of agency, which the parties

concede 1s the centra. disputec 1ssue ir this lawsuit, the court
must firse consider whether res judicat2 or the sapplicable’
statute of limitations par this action. As 2 matter of law,

neither cefense 1$ applicable. Although defendants failed to

elaborate or either defense in their brief or at oral argument,

the - Court assumes that the res judicata argument ijs based on an

rlxer default judgment obtained by the United States against

Fartselle in an actior. te ccliect civil penalties under 30 C.S.C.

§ 126F. pPersuadec by the rationale set forth in Cnited States of |

rmerica v. Ted O. wilson, C.A. No. 1-84-193 (E.D. Tenn. May 24,
1984), this court finds that a civil penaities judgment pu;'suant
tc Section 1268 does not necessarily bar a later enforcenent -
to compe: recianatiorn under_Section 1271(c). As was the case in
wilsor, the gevernnent alleces that the violations, upor which
the prior suit for pen .alties was tasec ané the instant suit for
injunctive relief is predicatec, continved uratated at the time

the complaint was filed. Because the conduct_allegedly has

continued, ghe p'evzous )udg_'i::eng 1s no_t 2 bar to the 1nstant

.,._—-aer'f- e TR T - LTS =

suit, See lLawlor V. \atlonal Screern service, 349 U.S. 322, 328
P

(19855) .

pefendants also allege without elaboration that the instant

suit Is barred by the ”applicable statute of limitations.” As

plaintiff pointed out in its memorandum filed in response to

defendants’ earlier motion to dismiss, the SMCRA does not
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which that right nay be exercuxéed’ Occidenta! life Insurance Cc.
FEOC, 432 U.S. 355, 367 (1977).  [There is nesvidence that ~
Ci?né}eés intended one of its independent, general statutes of

limitations tc apply, ané the court fails to find that implied

_absorption of 2 state statute of limitations would be consistent A

with the underlying policies of the federal statute. Defendants’
arqument that this action is time-barred is, therefore, without
merat.

'rhe record indicates that the defendants herein made no
effort to pursue or contest the notice of violatior and cessation
order through appropriate adninistrative channels. This failure
te pursue administrative review precludes thex from contest.
the facts of the violatior ané the validity of those actions irn 2
sgbsequent judicial proceedin¢ tc enforce the administrative

directives. Mulline Cca: Company V. Clark, 75¢ F.28 1142, 1145

s

B

(4th Cir. 1985).

The sole remaining issue is wvhether defendant Bramlett was

acting a
=
jointly and severally responsible for the conpany’s reclamation

s the "agent” of Hartselle and therefore can be held

obligations. Based on facts which are not in dispute, the court

—_—————————

finds that Bramlett was in fact an #agent” as that term has been
defined by relevant case law. The SMCRA provides that the
federal government may sue for appropriate relief “"whenever {a]

permittee or his agent . . . violates or fails or refuses to



comply umt.h any order 9r.

T ,-.4,.;-‘

this chapter. . . .7 30 L.S.C. § 1271(¢c).
ﬂw

reg\gutwns prbmu;gafed thereundcr dac ho*‘“at ine gl!c}QtL; 2

sagent,” and courts 2ddressing the issue have “adopted the ¢

definition that appears in the Federai Mine Safety and Health Act ,

of71677,]30 U.S.C. §§ 801 et seg. United States v. Peery, 862

F.2¢ 567, 56¢ (6th Cir. 1988): United States v. Dix Fork Coal
Co., 692 F.2¢ 436, 432-40 (6th Cir. 1382). The Mine Safety and .
Health Act defines “agent” as *any person charged with
r‘esponsibillity for the operation of all or & part of a coal or
other mine oI the supervision of the riners ir. a3 coal or other
pine.® 30 U.S.C. § 802(e).

counsel for defendants argues that Bramlett cannot be an
agent because Dix Fork reguires onsite involvenent which
2dmittedly does not exist in this case. Tris court does n<~
the case¢ as incorperatinc suchr 2 requirement. In Dix Fork the
court éefinec racent” tc include *...that persor chargec¢ with the
responsibilitv for protecting society ané the environment fron
the adverse effects of the surface mininc operatior. an3
particuliarly chargeé with effectuating compliance with
environmental performance standards during the course of the

permittee's. mining operation.” Dix Fork, 692 F.2d8 at 440. The

court roted several factors that, vhen taken together, define
corporate agency for the purposes of assessing individual
liability pursuant to Section 1271(c): 1) whether the subject
individual assumed the responsibility that the operation would be

conducted in compliance with the Act’s reclaration provisions; 2)



whether the individual owned or supplied the assets that erabled
the mining operation to conduct its business: and 3) vhether the
individua., through his actions or beralf of the corporation as
SMZRA representative ané as provicer of the means of production,
create¢ the imrinent danger that precipitateé the issuance of
notices of violations ané cessation orders. 14,

ir Peery. the court followed Dix Fork anéd expanded the
concept of corporate agency tc include consideration of the
following factors: 1) whether the individual signed the permit
ané permit applications or behalf of the corporation; 2) vbether
the individual was the corporate representative as to the mining
operation; 3; whether the individuai discussec statutory
reclamation obligations with the state or federal permitting
agency: &) whether the individual obtained the perforzance bond:
anéd 5 whether the individual reaé ané agreed tc comply witlh
permitting anc reclamation obligations or which the permit was
conéizicnec. Feery, 862 F.2¢ at 56¢.

sramlet:t attempts to distinguisk his situation by pointing

—_— e —_——T

out that he cde.egated authority over the rinin¢c operation to a

thiré person hired for that purpose, 'Lhat he did not involve

himself in the day-tc-day operations of the mine, that he seldom
o
went to the mine site, and that althoughk he attended the zeeting

——

at which the permit was jssued and reclamation discussed,

e

be knew little if anything about the a icable environmental
P -
regulations and requirements. Bramlett also alleges that he

received no corpensation from Bartselle or its parent

corporation, that his financial involvement in the permittee was



sremote,” and that his ability to act as president of Hartselle
was conditioned upor the approval of fellow owner ané director
ponaié Martin.

The court finds defendants’ arguments tc be unpersuasive

giver the totality of the circumstances ané the purpose and

o ——

policy of the Act. The fact remains that Bramlett was the

president. of both Hartselle ané ite parent corporation, he served

as 2 director of the permittee, he signed the application for the
erer P

mining p«»rmt he personall» obtained the performance bond
e E =

epablinc the corporation to commence mining activities, and he

attendeé¢ the August 23, 197§ meeting with representatives from

I
the h.abame surface Mining Commission, at which time

envuonmental protection and reclamation obligations were

Giscusseé. Givern Bramiett’s position, his firancial interest in
e .- "

the busipess, and his actual involvement in the process Tecer

to ir.itiateﬂ_e__—s_g_lgj_ecft rininc activities, he clearly falls

withir | Peerv’s expande¢ definition of *agent.”

pcreover, this case is G istincuishatle fror Dix Fork, ir
which tlhe court found ~hat the president anc pajority sharehoider
rdelecated” his responsibilities under the Act tc his father,
thereby rendering him the "“agent” for purpcses of Section
1271(c). In Dix Fork the agent, Mr. Niece, cwned the corporation
which in turn owned the mining equipment and performed the mining
operations on the site in question. Niece was the guarantor on a
bank promissory note to Dix Fork and was to receive coal that weas
»faced up” in return for the Dix Fork’s use of his equipment. ke

spoke with onsite inspectors regarding potential violations and



was present at all administrative proceedings as spokesman for
C:x Fork and "manifested indicia of actual ownership.” ix _Fork,
€5: F.2d at 44l. '

The recorc fails ¢ show that such a "quasi-symbiotic
reiationship” is present ir this case. While Hartselle may have
hired Mr. Limbaugh as superintendent of its mining operations,
there ic nc evidence that limbaugh ha¢ the firancial involvement
or exhibited the ~apparent authority” of Niece. 1In this case
Bramlett cannot use the hirinc of Llimabaugh as 2 shield, for the
evidence shows that he retainec sufficient control, authority and
involvement tc remair the agcent of the corporation for the
purpcses of Section 1271(c). Given his positior and involvement
Bramlett had an obligation tc educate hirmself about the mining
of:eratior. and relevant reguiations: to holé otherwise would’
encourage circurventicrn ¢l the Act.

Ir sur, as & natter ¢f Zaw neither the statote of
liritatiors ncr res judicatz kers the instant action, anc¢ both
Hartse‘;ie ané Brar-iet: are jocintly ancé severally liable for
reclamation oblicatiors pursuvant tc Section 1271(c). The
plaintiff’s motion for summary Judgment incorporating a request
for injunctive relief is due to be granted:; 2 separate order
conforming to this menorandur shall be entered contemporaneously
herewith. R

bonE this Y T day of September, 1990.

N,

SNITED STATES DISTRICT JUDGE
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Statement of the Case

On November 30, 1990, the Office of Surface Mining
Reclamation and Enforcement (OSM) issued Ten-Day Notice
No. X-90-02-244-06 TVl (TDN) to the Division of 0il, Gas
-and Mining, State of Utah (Division) requesting that the
Divisicn take enforcement action against Utah Power and
Light Company (UP&L), the permittee of a coal mine known as
the "Deer Creek Mine" located in Emery County, Utah, for
allegedly failing to comply with the regquirements of Utah
Administrative Rule (UAR) 614-303-300, which states:

No transfer, assignment, or sale of rights granted
by a permit will be made without the prior written
approval of the Division. (Emphasis added.)

This Rule is part of Utah's permanent regulatory program
_ (State program) approved by the Secretary of the Interior,

the administration of which is subject to O0SM's federal
oversight authority. The TDN was based upon the alleged
fact that an unapproved transfer of the permit for the Deer
Creek Mine occurred by virtue of a merger of Pacificorp, a
Maine corporation, and UP&L, a Utah corporation to which the



permit had been issued prior to the merger. These corpora-
tions formed a surviving Oregon corporation, PacifiCorp,
which now does business in the State of Utah under the
assumed names: “"Pacificorp Electric Operations™ (PEO) and
"Utah Power and Light Company".l

After the Division determined that no violation of the
_State program had occurred, OSM decided that the Division's
determination was arbitrary and capricious. Consequently,
on January 29, 1991, OSM issued Notice of Violation No. 91-
02-246-1 (NOV) to UP&L and Enerqgy West Mining Company
(Energy West), as permittee and operator, respectively, of
the Deer Creek Mine, for allegedly failing to comply with
UAR 614-303-300. On March 11, 1991, PacifiCorp filed the
instant Application for Review? of the NOV, raising a
statute of limitations defense and claiming that no transfer
of any permit rights had occurred as a result of the merger.

On May 1, 1991, the Division's Petition to Intervene in this
case was granted. An evidentiary hearing was then scheduled
for December 9, 1991. :

On December 5, 1991, the parties filed a Stipulation of
Undisputed Facts (Stipulation). The next day petitioner
filed a Motion to Vacate Hearing and Notice of Intent to
Submit Joint (Cross) Motions for Summary Judgment and
Briefing Schedule. Shortly thereafter, on December 9,
1991, an Order was entered vacating the hearing in this
matter and setting a schedule for the filing of cross
motions for summary Jjudgment, briefs in support thereof,
responses to the motions, and proposed findings of fact and
conclusions of law. The parties have now submitted these
various filings in support of their respective positions.
To the extent proposed findings of fact and conclusions of
law are consistent with those entered herein, they are
accepted; to the extent they are not so consistent, they are
rejected. Jurisdiction is not at issue.

1l Because "PacifiCorp Electric Operations" and "Utah
Power and Light Company" are admittedly assumed names,
PacifiCorp, PEO, and Utah Power and Light Company are one
and the same entity. Also, by reason of the merger,
PacifiCorp succeeded to any UP&L liability for failing to
obtain prior approval of the alleged transfer of permit
rights. Consequently, PacifiCorp is the only real party in
interest (other than OSMRE and Energy West Mining Company).

2 ppplicant styled its initial pleading in this case as
a "Petition for Review". The pleading should have been
entitled "Application for Review" in accordance with 43 CFR
4.1160, and is so referenced herein. ' :

2



The issues:

(1) Is OSM's issuance of the NOV barred by the statute of
limitations found at Utah Code Ann. § 40-8-9(2)>

(2) Is the appropriaténess of the Division's determination
that no violation of the State program occurred at
issue? If so, did OSM properly decide that the
Division's determination was arbitrary and capricious?

(3) Did PacifiCorp or UP&L comply with the State program?

(4) Should the NOV be vacated with respect to Energy West?

(5) Should the NOV be vacated with respect to PEO for the

alleged failure to name PEO in the NOV or serve PEO
with the NOV?

Statement of the Facts

Pursuant to the Stipulation of Undisputed Facts, the
following facts are admitted by all of the parties and shall
be taken as true for the purpose of this proceeding: i

1. On February 7, 1986, the Division issued Permit No.
ACT/015/018 to UP&L to operate a coal mine known as the
Deer Creek Mine in Emery County, Utah. Permit WNo.
ACT/015/018 was issued to UP&L, Mining Division, as
coperator.

2. On'January 9, 1989, UP&L, a Utah corporation, merged
with PacifiCorp, a Maine corporation, forming PC/UP&L
Merging Corp., an Oregon corporation. On January 9, 1989,
the name, PC/UP&L Merging Corp., was changed to PacifiCorp,
an Oregcn corporaticn (PacifiCorp). PacifiCorp does
business in the State of Utah as "PacifiCorp Electric
Operations” and as "Utah Power & Light Company."

3. Frcm 1986 until October 1, 1990, Deer Creek Mine Permit
No. ACT/015/018 was operated by UP&L, Mining Division.

4. By letter dated October 8, 1990, PEO, as successor to
UP&L, submitted to the Division a S5-year renewal application
for the Deer Creek Mine Permit No. ACT/015/108 stating that
as of October 1, 1990, Energy West replaced UP&L, Mining
Division, as operator of the Deer Creek Mine.

5. By letter dated October 12, 1990, PacifiCorp notified
the Division that, effective October 1, 1990, the operator
of the Deer Creek Mine had changed to Energy West, a Utah
corporation and wholly-owned subsidiary of PacifiCorp.

3



6. By letter dated October 29, 1990, the Division notified
PacifiCorp that the .

current approved permits for the [Des-Bee-Dove
Mines, the Cottonwood/Wilberg Mine, and the Deer
Creek Mine] state that the applicant is Utah Power
and Light Company. The five year renewal
applications for the Des-Bee-Dove Mine and the
Deer Creek Mine state that the permit applicant is
PacifiCorp. . . . [T]lhe transfer requirement,
according to R614-303-300, must be submitted by
November 13, 1990.

7. By letter dated November 26, 1990, the Division
acknowledged receipt of PacifiCorp's permit transfer
"application submitted November 20, 1990, and requested that
further information be provided by December 7, 1990.

8. By 1ettef dated November 28, 1990, the Division
requested a change in the Deer Creek Mine Permit reclamation
bond to PEO by December 14, 1990.

9. On November 30, 1990, the Division received Ten-Day
Notice No. X-90-02-244-06 TVl from OSM's Albugquerque Field
Office (OSM-AF0O) concerning the change in ownership of the
Deer Creek Mine. The TDN requested that the Division take
enforcement action against applicant for "failure to obtain
prior written approval in accordance with R614-303-300
before transferring, assigning or sale of rights granted by
permit."”

10. By letter dated December 7, 1990, the Division informed
OSM-AFO that PacifiCorp had an application for permit
transfer pending. The Division requested that the TDN be
withdrawn. :

11. By letter dated December 20, 1990, OSM-AFO refused the
Division's request to withdraw the TDN, finding that the
Division's response to the TDN was arbitrary and capricious.

12. By letter dated December 27, 1990, the Division
requested informal review of the TDN from OSM's Deputy
Director, Operations and Technical Services (Deputy
Director), and indicated it would forward additional
material for review by January 7, 1991.

13. By letter dated January 7, 1991, the Division submitted
the additional material and again requested that OSM
withdraw the TDN.



l14. By letter dated January 14, 1991, the Deputy Director
responded to the Division's request for informal review by
affirming the decision of OSM-AF0O. The Deputy Director
ordered a Federal inspection of the Deer Creek Mine.

15. On January 25, 1991, a Federal inspection of the Deer
Creek Mine was conducted.

16. On January 29, 1991, pursuant to the inspection of
January 25, 1991, OSM issued Notice of Violation No. 91-02-
246-1 (NOV) to UPs&L, as permittee, and to Energy West, as
cperator, of the Deer Creek Mine for failure to "obtain
pricr written approval in accordance with [UAR] R614-303-300
before transferring, assigning or sale of rights granted by
a permit." The specific abatement action required UP&L to
submit to the Division an application for transfer of rights
under a permit and to receive the Division's approval by
April 25, 1991.

17. By letter dated February 4, 1991, the Deputy Director
informed the Division that an NOV had been issued pursuant
to the Federal inspection of January 25, 1991.

18. On February 15, 1991, the Division approved the
transfer of the rights granted under Permit No. ACT/015/018
from Utah Power and Light Company to PEO. -

Discussion
1.

Is OSM's issuance of the NOV barred by the
statute of limitations found at Utah Code Ann. § 40-8-9(2)2

Applicant contends that OSM's issuance of the NOV, which
occurred more than two years after the merger took place, is
barred by the two-year statute of limitations set forth in
Utah Code Ann. § 40-8-9(2). This section is part of the
Utah Mined Land Reclamation Act which pre-dates the
enactment of both the Surface Mining Control and Reclamation
Act (SMCRA), 30 U.S.C. § 1201 et seq., and the State
program. Utah Code Ann. § 4C-8-9(2) provides:

No suit, action or other proceeding based upon a
violation of this chapter, or any rule or order
issued under this chapter, may be commenced or
maintained unless the suit, action or proceeding
is commenced within two years of the date of the
alleged viclation.



Applicant's contention is premised on the claim that this
statute of limitations is applicable to OSM's issuance of
the NOV because (1) OSM, by enforcing UAR R614-303-300,
"stepped into the shoes" of the Division, and (2) the
statute has been incorporated into the State progran
pursuant to Utah Code Ann. § 40-10-4, which provides
(emphasis added):

The Utah Mined Land Reclamation Act (Chapter 8 of
Title 40), and the rules and regulations adopted
under it, where appropriate, and not in conflict
with the provisions of this chapter or the rules
and regqulations adopted under it, shall be
applicable to coal mining and reclamation
operations.

Applicant's contention cannot stand scrutiny for two
reasons. First, State statutes of limitation do not apply
to Federal enforcement of State programs under SMCRA. See
United States v. Tri-No Enterprises, Inc.., 819 F.2d 154, 158
(7th Cir. 1987) (citing United States v. Ssummerlin, 310 U.S.
414, 60 s.Ct. 1019, 84 L.Ed. 1283 (1940) (United States is
not bound by state statutes of limitations in enforcing its
rights)). In the Tri-No case, the court commented as
follows regarding the Jack of a statute of limitations
provision in SMCRA: :

the United States is not subject to statutes of
limitations in enforcing its rights unless
Congress explicitly provides otherwise. * * X
Congress may create a right of action without
limiting the time in which the government may
exercise the right. * * * I1f an act creating a
governmental right of action contains no limita-
tions period, * * * the government may seek [to
enforce its rights] under the act at any time.

8§19 F.2d at 158. Ssecond, it would be inappropriate and in
conflict with the provisions of Chapter 10 of Title 40 of
the Utah Code to incorporate by reference the 2-year statute
of limitations where neither Congress nor the Utah State
Legislature has otherwise placed a statute of limitations on
enforcement actions. The Cooperative Agreement between the
Secretary of the pepartment of the Interior and the Governor
of the State of Utah states:

This Agreement provides for State regulation of
# * * gurface coal mining and reclamation
operations and activities in Utah on Federal lands
x * * consistent with SMCRA and the Utah Code
Annotated (State Act) governing such activities
and the Utah State Program (Program).

6



30 CFR 944.30 (Article I). State regulation cannot be
consistent with both SMCRA and the State program, each of

which lacks a statute of limitations, if a statute of
limitations from another pre-existing statute is incor-
porated by reference.

2.

Is the appropriateness of the Division's determination not
to issue a notice of violation at issue? If so, did OSM
properly decide that the Division's determination was
arbitrary and capricious?

The Division has argued that its determination not to issue
a notice of violation of the State program constituted
"appropriate action”, as that term is defined and used in
30 CFR 842.11, and thus must be upheld. OSM argues that
the Order entered herein dated May 1, 1991, granting the
Divisicn permission to intervene, prohibits the Division
from raising this argument because of the limits therein
placed'on the Division's intervention. That Order granted
OSM's motion to limit the scope of the Division's
intervention to the issue of the validity of the NOV and
prohibited the Division from addressing OSM's issuance of
the TDWN.

OSM's argument cannot be sustained. Only after a ten-day
notice is issued does the question of whether the Division
took "appropriate action" come into play. See 30 CFR
842.11. The question bears on the validity of the process
by which the NOV was issued and not on the validity of the
TDN.

However, in this case, the question of whether the
Division's determination not to issue a notice of violation
constituted "appropriate action" amounts to a synonymous
rephrasing of the question of whether applicant violated the
State program. Consequently, only the latter question is
addressed herein.

3.
Did PacifiCorp or UP&L comply with the State program?

In support of its positicn that it did not violate the State
progran, PacifiCorp argues that the October 1990 change in
the operator of the Deer Creek Mine from UP&L to Energy West
was valid under Utah Code Ann. § 40-10-9(2). This argument
is not relevant to the issue in this case because it is the
transfer of the rights granted under the permit from the
permittee, UP&L, to the successor permittee, PacifiCorp,



which is currently at issue, not the change in the operator
of the Deer Creek Mine from UP&L to Energy West.

A change in the operator of a mine requires the permittee to
submit to the Division an "Application for Permit Change."
See UAR R614-303-200. A transfer of the rights granted
under a permit from the permittee to a successor permittee
requires the permittee or successor permittee to submit an
"application for transfer,. assignment, or sale of permit
rights" prior to the transfer of those rights. See UAR
R614-303-300. The NOV was issued not because PacifiCorp
failed to submit an Application for Permit Change to the
Division regarding the change of the operator of the Deer
Creek Mine, but because PacifiCorp did not submit an
application for the transfer of permit rights (and have it
approved) before the transfer of permit rights resulting
from the corporate merger. (See Exhibit M to Stipulation)

In support of PacifiCorp's assertion that it is in com-
pliance with the State program, PacifiCorp also argues that
it is the State's approval of a transfer of permit rights
that gives the transfer legal effect and, therefore, that
UrP&L was legally incapable of effecting a transfer of any
permit rights until such transfer was approved by the
Division. According to PacifiCorp, the merger could not
have resulted in the assignment of permit rights until the
State's approval of the transfer on February 15, 1991, at
which time the NOV already had been issued.

Applicant relies on three cases to support its position:
Clark Coal Company v. Office of Surface Mining Reclemation
and Enforcement, 102 IBLA 93 (1988); Dan Slimp/Murphy
Mountain Mining v. Office of Surface Mining, No. NX 7-43-R
(ALJ Hearing, September 29, 1988); and Wilson Farms Coal
Co., 2 IBSMA 118 (1980). These cases do not support
applicant's conclusion that a transfer of permit rights can
only be effected by the regulatory authority. To the
contrary, these three cases stand for the following limited
proposition:

an agreement between a permittee and a third party
regarding assignment of mining rights under [a]
permit will not relieve a permittee of its
obligations under the Act.

Clark Coal, 102 IBLA at 97.

Applicant fails to distinguish the relationship between a
permittee and a third party from the relationship between
the permittee and the regulatory authority.  UAR 614-300-303
obligates the permittee to obtain the written approval of
the Division prior to transferring to a third party any

8



rights granted by a permit. To fail to obtain that "prior
written approval" is a violation of the State program and
that is why the permittee remains liable for viclations of
the Act occurring on the permit area until such time 2s the
transfer is approved. These cases do not, however, hold
that the permittee has no legal capacity to transfer the
rights granted under the permit to a third party. The
capacity to do so is distinct from the obligation the
permittee owes to the regulatory authority and is matter of
State contractual law. -

In Roy E. Mehaffey v. Office of Surface Mining Reclamation
and Enforcement, 117 IBLA 350 at 355 (1991), the Interior
Board of Land Appeals stated:

It matters not that Mehaffey sold his interest in
RM Ccal to Diamond. Unless and until the
assignment of the permit issued to RM Cecal is
approved by the issuing agency, RM Coal is
responsible for compliance with the permit terms.
This approval must be granted for a party to be
relieved of responsibility under the permit. A
purported or actual transfer of the permit or the
assets of the entity holding the permit to a third
party will not suffice to relieve the permittee of
record of liability for violations of the Act.

(Emphasis added.) In the above quoted passage, the Board
does not find that the selling of the permittee's rights
under the permit was legally without effect until approved
by the .regulatory authority. To the contrary, the Board's
reference to an "actual transfer"” implies that permittees
possess the legal capacity to transfer their permit rights.

The correctness of this implication is manifest upon an
examination of 30 CFR 774.17, paragraph (a) of which is
substantively identical to UAR 614-303-300. Paracraph (e)
of 30 CFR 774.17 provides:

Notification. (1) The regulatory authority
shall notify the permittee, the successor,
cormmenters, and OSM, if OSM is not the regulatory
authority, of its findings [regarding whether the
successor is eligible to receive a permit and
otherwise satisfies the criteria for approval of
the transfer of permit rights to the successor.]

(2) The successor shall immediately provide
notice to the regulatory authority of the
consummation of the transfer, assignment, or sale
of permit rights.




(Emphasis added). This regulation clearly contemplates that
approval of a transfer of permit rights by the regulatory
authority is not the act which effects the transfer of those
‘'rights, but rather that the transfer of those rights is
consummated by some act of the permittee.

Applying the above law to the facts in this case, it is
clear that when UP&L merged with PacifiCorp on January 9,
1989, the rights granted under Permit No. ACT/015/018 were
transferred to the corporation that survived the merger,
namely, PacifiCorp. The Plan of Merger provides that

[ulpon consummation of the Merger, PacifiCorp and
UP&L each shall be merged with and into [PC/UP&L]
Merging Corp. in the manner and with the effect
provided by the Maine Business Corporation Act
(MBCA), Utah Business Corporation Act (UBCA), and
the Cregon Business Corporation Act, the separate
existence of PacifiCorp and UP&L shall cease and
thereupon UP&L, PacifiCorp and Merging Corp. shall
be a single corporation.

(See Exhibit A to Stipulation) The portions of the MBCA and
UBCA which establish the legal effect of a corporate merger
are nearly identical.3 Consequently, only Utah law is set
forth below. Utah Code Ann. § 16-10-71(2) provides, in
pertinent part: T

(a) [Upon merger] [t]lhe several corporations
parties to the plan of merger or consolidation
shall be a single corporation, which, in the case
of: a merger, shall be the corporation designated
in the plan of merger as the surviving corpora-

tion. . . .

(b) The separate existence of all corporations
parties to the plan of merger or consolidation,
except the surviving or new corpcration, shall

cease.

3 Ccompare Me. Rev. Stat. Ann. tit. 13A, §§ 905(2) and
906(5) and Utah Code Ann. §§ 16-10-71(2) and 16-10-72(2).
Both of these states appear to have modeled their statutes
after the Model Business Corporation Act. See 19 Am. Jur.
2d Corporations § 2629, which discusses the Act.

10



(d) Such surviving or new corpcration shall
thereupon and thereafter possess all the rights,
privileges, immunities, and franchises, as well of
a public as of a private nature, of each of the
merging or consolidating corporation. All
property . . . and all and every other interest,
of or belonging to or due to each of the corpora-
tions so merged or consolidated [shall be] vested
in such single corporation without further act or
deed . . . .

(e) Such surviving or new corpcration shall
thenceforth be responsible and liable for all the
liabilities and obligaticns of each of the
corporations so merged or consolidated

(Emphasis added.)

Where the surviving corporation of a merger of a dcmestic
corporation and a foreign corporation is to be foreign
corporation, as in this case, both the MBCA and the UBCA
provide that the effect of such a merger shall be the same
as in the case cf the merger of domestic corporations,
except insofar as the laws of such other jurisdiction
provide otherwise. Utah Code Ann. § 16-10-72 (2); Maine
Rev. Stat. Ann. tit. 132, § 906 (5). The surviving
corporation, PacifiCorp, is an Oregon corporation governed
by the Oregon Business Corpcration Act, which provides in
pertinent part:

When a merger takes effect:

(a) Every other corporation party to the
merger merges into the surviving corporation and
the separate existence of every corporation except
the surviving corporation ceases;

(b)) The title to all real estate and other
property owned by each corporation party to the
merger is vested in the surviving corporation
without reversion or impairment; '

(c) The surviving corporation has all
liabilities of each corporation party to the
merger; . . .

Oregon Rev. Stat. § 60.497 (1) (emphasis added).

Applying Maine, Utah, and Oregon law, as directed by the
Plan of Merger, it is clear that the merger effected a
transfer of the permit rights. The Maine and Utah merger
statutes both contemplate the transfer of such "rights" so

11



long as the laws of the foreign jurisdiction, Oregon, dec not
provide otherwise. Oregcn law provides more simply and
generally for the transfer of "all property"™ to the
surviving corporation. 1In the absence of any intent to the
contrary, the most reasonable interpretation of the Oregon
law is that "all property" is intended to be an all-
inclusive phrase encompassing the permit rights in questicen.
See 19 Am. Jur. 26 Corporations § 2629.

4.
Should the NOV be vacated with respect to Energy West?

Energy West argues that the NOV should be vacated with
respect to it because of the alleged failure of OSM to
assert against Fnergy West any factual basis or legal
argument in support of its Cross Motion for Summary
Decision. As an initial matter, the December 9, 1991 Order
entered herein specifically states that "Stipulated Facts
which govern this proceeding have been filed." Conse-
quently, any alleged failure of a party to reference in its
motion for summary Jjudgment a fact contained within the
Stipulation is not grounds for denying its motion.

Nor is the alleged failure of a party to raise a legal
argument necessarily grounds for denying summary judgment in
favor of that party where good cause appears for granting
summary judgment.

In this case there is good cause, independent of any alleged
OSM failures, for denying OSM's motion for summary Jjudgment
against Energy West and granting Energy West's motion for
summary judgment vacating the NOV with respect to Energy
West. Specifically, Energy West, which is the operator and
not the permittee of the mine, should not be held respon-
sible for the failings of the original permittee, UP&L, and
the successor permittee, Pacificorp, regarding the transfer
of the permit.

This is not a case for application of the rule that a
permittee and an operator of a mine should be held jointly
and severally liable for compliance with any applicable
performance standards. See, e.9., S & M Coal Co. and Jewel
Smokeless Coal Co. v. Office of Surface Mining, 79 IBLA 350
(1984). No performance standard is involved in this case.

Nor is this a case where the operator of the mine might be
held liable for a violation of SMCRA as the agent of the
permittee. See, e.g., Bernos Coal Company and Excello Land
and Mineral Corp. v. Office of Surface Mining, Surface Law
Mining Summary, 338 ALJ, p. 2271 (July 1985). To the
contrary, the Stipulation shows absolutely no basis for
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extending the scope of any agency relationship between
Energy West and UP&L or PacifiCorp to the execution of the

merger by which the permit rights were transferred. Nothing
in the State program, federal regulations, or the undisputed
facts suggests that Energy West was, is, or shculd be heléd
responsible for the transfer of the permit rights by merger
and any failings in that regard.

5.

Sheuld the NOV be vacated with respect to PEO for the
alleged failure to name PEO in the NOV or serve PEO
with the NOV?

At the time of issuance of the NOV, Utah Power and Light
Company, the name under which the NOV was issued, did not
exist separately from PacifiCorp. Utah FPower and Light
Company was the name of the Utah corporation which was
originally the permittee of the mine. However, upon
completion of the merger, Utah Power and Light Company
ceased to exist and PacifiCorp remained as the surviving and
successor corporation, continuing to operate in the State of
Utah under the assumed name of Utah Power and Light Company.
(See Exhibit A to Stipulation) Thus, naming and serving
Utah Power and Light Ccmpany amounted to naming and serving
PacifiCorp. - :

Although PEO is represented to be the successcr to UPsL
under the undisputed facts, the foregoing facts show that
the true name of the successcr to UP&L is PacifiCorp. PEO,
like "Utzh Power and Light Company," is merely one of the
assumed names under which PacifiCorp does business in the
State of Utah and does not exist separate from PacifiCorp.
Consequently, any failure to name PEO in the NOV or serve
PEO with the NGOV is meaningless and any order to vacate the
NOV with respect to PEO would be nonsensical and might be
falsely interpreted as absolving PacifiCorp of respon-
sibility for the violation.

Now, having observed the demeanor of the witnesses and
having weighed the credibility therecf, there are here
entered the following:

Findings of Fact and Conclusions of Law

1. The Hearings Division of the Department of the Interior
has jurisdiction of the parties and of the subject matter of
this proceeding.

13
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2. Factual findings and conclusions of law set forth
elsewhere in this decision are here incorporated by
reference as though again specifically restated at this
point.

3. OSM's issuance of the NOV is not barred by the statute
of limitations found at Utah Code Ann. § 40-8-9(2).

4. The appropriateness of the Division's determination that
no violation of the State program occurred is at issue and
OSM properly decided that the Division's determination was
arbitrary and capricious. :

5. PacifiCorp and UP&L violated UAR 614-303-300 of the
State program by failing to obtain prior written approval
of the transfer of the permit rights from UP&L to
PacifiCorp.

6. Energy West should not be held responsible for the
failings of UP&L and PacifiCorp regarding the transfer of
the permit. ' : .

7. PEO is merély one of the assumed names under which
PacifiCorp does business in the State of Utah and dces not
exist separate from PacifiCorp. .

Order

The NOV is hereby vacated with respect to Energy West. 1In
all other respects, the NOV is hereby affirmed.

:ﬂ;} B

-

- R

e T e '-__/
Ramon-M. Child ‘
Administrative Law Judge

ey’
-

Appeal Information

Any party adversely affected by this decision has the right
of appeal to the Interior Board of Land Appeals. The appeal
must comply strictly with the regulations in 43 CFR Part 4
(see enclosed information pertaining to appeals procedures).
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United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS

Hearings Division -

6432 Federal Building DEV:;&’ON CF -
Salt Lake City, Utah 84138 O cagg “’;\"f:“""
e R0 TN qf:

(Phone: 801-524-5344)
January 17, 1992 ]

PACIFICORP, d/b/a PACIFICORP
ELECTRIC OPERATIONS, and
ENERGY WEST MINING CO.,

Docket No. DV 91-10-R
Application for Review

Notice of Violation
No. 91-02-244-002

Petitioners

v.

Cottonwood/Wilberg Mine
OFFICE OF SURFACE MINING

RECLAMATION AND ENFORCEMENT

_(OSMRE) ,

)
)
)
)
)
)
)
)
)
)
)
: )
Respondent )

- - - - )

UTAH DIVISION OF OIL, GAS AND)
MINING, A DIVISION OF UTAH )
DEPARTMENT OF NATURAL )
RESOURCES, STATE OF UTAH, )
)

)

)

)

)

)

)

)

Intervenor

DEPARTMENT OF TRANSPORTATION,
STATE OF UTAH,

Intervenor

Order Denvyving Summary Judgment

Petitioners have filed Motion for Summary Judgment to vacate
Notice of Violation No. 91-02-244-002 (NOV), to which '
respondent has filed Brief in Opposition.

Petitioners argue that there is no dispute as to material
facts and that the NOV should be vacated as a matter of law
on the following grounds:

1. The NOV is invalid because it is based on criteria
which have not been promulgated as required by the
Administrative Procedure Act (APA), 5 U.S.C. § 553.



The respondent correctly points out that whereas such
defense was not raised by petitioners in their Application
for Review, it was nonetheless raised by the State of Utah
Division of 0il, Gas and Mining (UDOGM) in its Petition tc
Intervene.

Respondent argues that the NOV, which cites petitioners for
failure to permit approximately 5 miles of Utah Highway 57
from the mine south to the intersection with Utah State
Highway Route 29 pursuant to 30 CFR 773.11(a) and Utah
Administrative Code 614-300-112-400, is based principally on
(1) the statutory definition of "surface coal mining
operations” set forth at section 701(28) of the Surface
Mining Control ané Reclamation Act of 1977 (SMCRA or the
Act), 30 U.S.C. § 1291(28), and (2) its regulatory
counterpart in the approved Utah State Program, 30 CFR Part
944 et. seq. at U.C.A. § 40-10-4(18), together with, (3) the
administrative record of respondent's rule-making concerning
the regulation of roads following In re Permanent Surface
Mining Requlation Litigation (PSMRL), 620 F. Supp. 1519
(D.D.C. 1985).

As respondent points out in its Brief, the NOV in question,
based as it was on the extent of petitioners' mining related
use of the road in question, did not effect a material
change to existing law and policy which would necessitate
adherence to APA notice and comment procedures.

2. The State of Utah's refusal to take enforcement
action was an appropriate response to the Ten Day Notice
(TDN) issued by respondent, thus presenting a bar to the
issuance of the NOV.

It would appear that UDOGM would be attempting by proposed
amendment to exempt all "public roads" from regulation under
SMCRA. Unless and until such efforts may be successful,
both the respondent and UDOGM are charged by the Act with
enforcement thereof according to its terms.

Appropriate response tc a Ten Day Notice by UDOGM would
present a bar to issuance by respondent of the NOV. 1In the
instant case, however, refusal to enforce the Act in the
manner requested in the TDN was inappropriate response by
UDCGM to the Ten Day Notice. 1Issuance of the TDN and
subsequently the NOV was a proper exercise of respondent's
oversight responsibility to enforce SMCRA.

3. Neither UDOGM nor the respondent has jurisdiction
over State Highway 57.

It is true that the State of Utah Department of
Transportation has jurisdiction conferred by State law over
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State Highway 57.  Be that as it mav, it is also true that
SMCRA confers upon respondent and Utah enactments thereunder
confer upon UDOGM the authority to regulate surface coal
nining operations utilizing public roads and to require
issuvance of permit and impose restrictions where appropriate
for the use therecf by the mining operator.

4. The NOV is barred by the State and Federal Statutes
of Limitation.

It is sufficient to say in response to this ground for
dismissal that the violation is a continuing one, and that
no statute of limitations acts as a bar to correcting the
alleged transgressing conduct.

Now, having considered petitioners' Motion for Summary
Judgement and the briefs of petitioners in support of said
motion and respondent in opposition thereto, and being fully
advised in the premises, it is ORDERED.

1. Petitioners' Motion for Summary Judgement is
DENIED, except as to that portion of the NOV which requires
reclamation within 80 days, which portion is stayed.

2. Hearing will proceed principally on the question of
the extent of coal mining operation use of State Highway 57,
and that use vis-a-vis use thereof by the public. From such
inquiry, it may be determined whether petitioners were in
violation of the requirement, if any, to permit the use of
said highway.

Dated: January 17, 1992

Ramon M. Child
Judge, OHA
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R614-1Q SUBCHAPTER Q - APPLICABILITY OF 40-8-1 ET SEQ. AND RULES M1
THROUGH M-10

R614-1Q-900  PART UMC 900

(a) The following provisions of 40-8 U.C.A. (1953, as amended, (the Utah
Mined Land Reclamation Act of 1975)) and its implementing regulations are
deemed consistent with Chapter 10 of Title 40, U.C.A. (1953, as amended).
Provisions not specifically adopted by this rule are determined to be
inconsistent with Chapter 10 and shall not apply to coal mining and
reclamation activities.

(i Section 40-8-1
Superseded

(i) Section 40-8-2
Adopted

(iii) Section 40-8-3
Adopted

(iv) Section 40-8-4(2)
Adopted

(v) Section 40-8-5(1), (2) and (3)
Adopted

(vi) Section 40-8-6(1)(a), (b) and (d)
Adopted

(1)(c)> Superseded

(vii) Section 40-8-7(1)
Adopted, however, with respect to (1)(e), offsite
impacts may be considered where required by Chapter
10, Title 40, U.C,A. (1953, as amended) and
implementing regulations.

(2) Superseded

(viii) Section 40-8-8(1), (2) and (3)
Adopted
(4), (5) and (6) Superseded
(ix] Section 40-8-9(1) and (2)
Adopted

(3) and (4) Superseded

(x) Section 40-8-10
Adopted, provided, however, that publication
requirements of Chapter 10, Title 40 shall supersede
those provision.

LI

T

Underground Coal Mining Rules ' Page 280
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(i)

(i)

(i)

(iv)

(v)

(viy

(vii)

(viii)

(ix)

(x>

Rule M-1
Supersa2ded

Rule M-2
Superseded

Rule M-3
Superseded

Rule M-4
Superseded

Rule M-5
Superseded

Rule M-6
Superseded

Rule M-7
Superseded

Rule M-8
Superseded

Rule M-9

Adopted, provided, however, that the definition of
“interested parties” at Rule B-1 and B-7 is superseded
by the definition specified at Chapter 10, Title 40,

U.C.A.

Rule M-10
Superseded

Underground Coal Mining Rules

Printed 5/87 - 0692Q
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OIL, GAS & MINING ~-2:0@_g.m. to 5:90 g.m.__________________

Permittee arnd/cr Operators Name: _ _California Portlard Cemert
Business Address: __633 South Rancng Averwe_ Coltor, CA_32324-25is . . .
o Mine Name: _Hidden Valley Permit Number: _INA/@15/007_

Type of Mining Activity: Urnderground _X__Surface ____Other
County: _Emery _________ T4, TTmmmTmTmmTTTTTTTS
. Company Official (s): __nove___________ __ __ ________

State Official(s): Harold_G. Sandbeck_and Bill Malencik, DOGM___________
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INSPECTION REPORT
(continuation sheet) Page _2_of 2

PERMIT NUMBER: _INQ/@15/007 DATE OF INSPECTICN _QOct. 6, 1787

GENERAL COMMENTS:

As of October &, 1987, the storm damage, as discussed in the September 3,
1987, partial inspection, has not been repaired. On September 14, (987,
DOGM informned the operator that the storm damages should be repaired by
October 31, 13587. The operator has informed the undersigned inspector
that repair work should commence by October 28, 1387. The repair work
will address the storm damage areas as stated in the September 3, 1987,
inspection report.

Copy of this Report:
Mailed to:__John Rains, CPC_and Brian_Smith, OSM

Given to: Joa_Helfrich, DOGM
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Permittee ancd/c: Cperators Name:
Business Adcress:

Mine
Type

4

STATE OF UT =
NATURAL RESOURCES
Qi Gas & Mir.ng

80.12C3-30+.838.5343
JUN 29 1992 INSFECTION REFORT
SECRETARY, BOARD OF INSPECTICN CATE & TIME:
OIL, GAS & MINING $:C0 a.m. to 5:CC c.m

- -~ 2~ - - -
-2 O ""3-" €7 el
-

California Fortlandg Cerert

655 Scuth Rancho Averue

Colton, CA $23z4-03i4

Name: Hizcen Valley
of Mining ~ctivity:

County: Emer:,

Company Officizl (s):
State Cfficialis):

Partial:
Weather Conciticns:

Jchn Rains

FPermit Numcer:
tngerground X Surface

INA/OLS/CC7

Ctner

.arolo G. Sancteck snc cili Malencik

Complete: X
Clear and warm

Date of Last Inspection:

Cect.

(s

\(
(V)

=

Acreage: Permittad 960 Disturced ___ 7 Regraceg 7 Seecec / 2oncec
Enforcement Acticn: 3 TON's, TONX=37-02-0C6-013-7V-3 -
CCMPLIANCE WITH PERMITS AND PERFORMANCE STANDARDS
YES NO N/A COMMENTS

1. PERMITS (x) ) ) ( )
2. SIGNS ANC MARKERS (x) ) ) [
3. TOPSOIL (X)) T ) € ) R )
4. HYCROLOGIC BALANCE:

. STREAM CHANNEL DIVERSIONS (x) ¢ )y« ) (X))

t. DIVERSIONS (x) () ) )

c. SEDIMENT PONDS AND IMPOUNCMENTS () C ) (x) ()

c. OTHEr SEDIMENT CONTROL MEASURES cx) C ) C ) C )

e. SURFACE AND GROUNDWATER MONITORING (x)y ) C ) ()

f. EFFL_ENT LIMITATIONS C ) C ) OCXx) C
S.  EXPLOSIVES C ) C ) (Xx) D)
6. DISFCSAL CF DEVELOPMENT WASTE AND SPOIL C ) C ) (X)) D)
7. COAL PROCESSING WASTE C ) C ) (x) )
8.  NONCOAL WASTE C ) C ) (x) [
9.  PROTECTICN OF FISH, WILOLIFE AND

RELATED ENVIRONMENTAL VALUES (x) ¢ )y ) ()

10.  SLIDES AND OTHER DAMAGE 0 T Tx) (2
11. CONTEMPORANEQUS RECLAMATICN x) C ) C ) O )
12. BACKFILLING AND GRADING (X)) )Y C ) T )
13. REVEGETATION Cx) € ) C ) C )
14. SUBSIDENCE CONTROL C ) ) (X)) ()
15. CESSATION OF OPERATIONS C ) C ) (X)) )
16. ROADS

a. CCNSTRUCTICN (x) ) C ) ()

b. CRAINAGE CONTROLS (x) ¢ ) C ) ()

¢, SLRFACING Cx)y ¢ )y C ) ( )

d. MAINTENANCE Cx) ¢ ) ) )
17. OTHER TRANSPORTATION FACILITIES C )y T 70X S
18,  SUPPORT FACILITIES

UTILITY INSTALLATIONS )

an eqQual ccocrtunty emplovef




INSPECTICN REPORT
contircaticn sheet) Psce

PERMIT MUMEER: INA/C13/CC07 CATE CF INSPESTION ool 1l. 1SS
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(Ccmments are ‘umterag t

GENERAL CCMMENTS:

On this cemolete inspecticn, CCGM was accompanies by John Rainms {coerzeoco)
anc Joe Funk (OSM oversight inscector). Groumc ccrgiticns were cry.
Following are the TON's receivec by uncersicnec inscector on Cctceer 21,
1987:

787-02-006-013,1 of 3 was isscec for failure to cesign, construct anrc
maintain Oiversicns in a manner which prevents zcciticnal centrizuticn 2F
suspended solids to streamflow ang to rurof f cutsice the permit ares. 7re
uncersigned inspector field checked anG terminatedg the repair wcrk tefcre
the TDN deacline. rcwever, DCGM maintains trat this TDN was unwarrantec
since the storm event was cocumented in the Sestemcer 3, 1987, inscecticn
report to exceed site cesigns. Therefore, trhe cperator was exempt frcm
violations and given until Octoter 31, 1987, to repair the site.

187-02-006-013, 2 cf 3 was issued fcr failure tc cesignate anc mark a
stream buffer zone. 1he Civision coes not contest the fact that stres~
buffer zone signs may not have teen in place at the time of inspecticn.
The Division feels that issuing an NOV for the reasons cited aceove after
Prase 1 reclamation has been ccmpleted may te tecnnically preorer, cut
since no mechanized operations are, or will be, ongoing on this site,
issuance will not likely cause correction cf the violation, nor serve any
other useful purpose. Mo NOV will be issued fcr tnis porticn of this 7M.

T87-02-006-013, 3 of 3 was issued for failure ta provige crains for
outsioped dips discharging ontc road embankments. The uncersigned
inspector fielo checked and terminated the repair work befaore the TCti
deadline. As with TON 1 of 3, COGM maintains trat this TCN was
unwarranted since the storm event was dacumentec to exceed site ces
Therefore, the operator was exempt from violations and given until
31, 1987, to repair the site.

cr
ct

icrs
Cctccer

Copy of this Report:
Mailed to: Jonn Rains, CPC; Brian Smith, CSM
Given to: Joe Helfrich, DOGM

Inspectors Signature and Number: Harold G. Sancbeck #27 Date: Cct. 29, 1587
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INSPECTION REFORT
(continuation sreet) Pagce 3 cf

2
-

PESMIT NUMEBER: INMA/C15/CC7 CATEZ CF INSPECTIIN Lct. 22, 1337

(Cemments are Numcered to Ccrresconc with Tagics Listec fco.2’

-
Y IV

Coe Furk expressec concern that twc mcnths was tco long to rave rc
repairec the site. September 3, 1537, is the receognized date wher
realized a problem existed at the mine site. COGM believes that twc -2
three months is a reascnable lengtn of time to have an cut-cf-stiste
operator repair a site. An cperatcr recuires time to assess the gemace,
to draw up any designs, ang to contract cut the repair work. )

The California Portlana Cement oreratcr estimated the repair work st
$25,000. He also stated 1t was ccmpany policy to take the fcllcwirg stscs
pefore initiating work.

Cefine scope of work after a field survey.

Prepare cesign specifications and crawings.

Inform DOGM regaraing the intentions to repair site.

Incorporate B above and any other infocrmaticn into a formal contracet
bid proposal.

Print bid proposal and mail tc prospective contractors.

Fielg tour of site with all prospective contractors.

Analyze all bids ang awarc contract.

Issue notice to contractor to proceed.

o mm OO P

s Signature and Number: Harold G. Sandbeck #27 Cate: Cct. 29, 1587

Inspector
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INSPECTICON REPGORT

SECRETARY, BOARD OF 1N§?§ET£9§1DQTE & TIME: __Rug. 3. 1288
OlL, GAS & MINiiHG e —

Fermittee ard/or Operators Name: __Califsrnia Fortland Cement
Eusiness Address: __§35_Scuth Ranchc Averwe____Coltir, CA_32324-9Sls
Mine Name: __Hidden Valley ____ Permit Number: _ACT/@15/Q07_ 755
Type of Mining Rctivity: Urndergrcound _XX_Surface ___ Other _______
County: __Emery - State: _ Utah ______ T
Company Official(s): _ _Nane_ __
State Official(s): __Eill Warmack_ard_Jchn Whitehead e
Fartial: ______ Complete: __XX___Date of Last Inspectiaon: __gggx_gx_légg_::::
Weather Conditicns: __Clear_and hot e e
Acreage: Permitted _36@__Disturbed __7__Regraded __7__Seeded __7__Eorded __7__
Enforcemnent Action: None

COMPLIANCE WITH PERMITS AND PERFORMANCE STANDARDS

YES NO _N/A  COMMENTS

1. ___PERMITS - U G0 (55 U GRS S S S GRS
2.  SIGNS AND MARKERS__________________ (X)) () _ ) X))
3.___TOFSOIL (X)) (_ ) () )
4, HYDROLOGIC BALANCE: ____________________

3. STREAM CHANNEL DIVERSIONS ___ X)) Ly k)

b.__DIVERSIONS O e S R A o

c. SEDIMENT_PONDS_AND_IMPQUNDMENTS ) )y X))

d. DTHER SEDIMENT CONTROL_MEASURES ___  (_X_) &___) &___) X))

e. SURFACE_AND_GROUNDWATER_MONITORING_ (X ) )Ly (X))

f. EFFLUENT LIMITATIONS C ) ) x) )
S. ___EXPLOSIVES C_ ) ) x) ()
€. _ DISFOSAL_OF DEVELOFMENT WASTE_AND_SFOIL () ) (X)) ()
7. ___COAL_PROCESSING_WASTE () () Xyt
8. __ _NONGCDAL_WASTE () () (X))
9, __PROTECTION OF FISH, WILDLIFE_AND

RELATED_ENVIRONMENTAL VALUES (X)) ) ) L)

10, _SLIDES_AND_OTHER_DAMAGE S Y S Y U N S
11. CONTEMPORANEQOUS RECLAMATION ___ _________ (X ) () () ()
12. _BACKFILLING_AND_GRADING _ (X ) ()4 _ ) ()
13. _REVEGETATION R U S R S R U Y S}
14, _SUBSIDENCE_CONTROL _ C_ ) () x) )
1S. _CESSATION_OF OFERATIONS () () (%) ()
16. __ROADS

a. ___CONSTRUCTION R U0 S0 T GRS N R N R |

b. ___DRAINAGE_CONTROLS (X)) € ) ) )

c. SURFACING o (X)) () () )

d. MAINTENANCE (X)) () () )
17. _ OTHER TRANSPORTATION FACILITIES C_ ) )y Xy Ly
18. ___SURFPORT_FACILITIES _

UTILITY INSTALLATIONS _ _ () () LX) ()

EXHIBIT
b1

(eLJh:AJ:Tic:%an'

Tablirs.

an equct oppcriunity empicyer




INSPECTION REPORT

(contiruation sheet) Page _2 of _3
PERMIT NUMBER: _ACT/215/@Q7____ DATE OF INSFECTION __Aug. 2, 1388

RS- LA L = S B S Py b e - S S . NI D= — -t TAD— A 5. A LI} - PP PR

GENERAL LCOMMENTS:

4b.

4d.

The mine site cornditicons were moist; some evidence was present indicating
a previous localized storm had occurred with little or no effects to the
site., In mairnterarce areas ncted, some mincr hand work is reguired to
reduce future storm impacts. Ivie Creek was flowing during this
inspectiar.

SIGNS AND MARKERS:

A rew mine I.D. sign was 1nstalled and erected on the preperty. Rlthough
the metal pwst and sign appear to be stable at this time, future
installations should be directed towards reducing post height; the current
height tends to be very susceptible to the varying winds asscociated wit
this area.

DIVERSIONS:

1. Secornd waterbar diversion upwards from lower road switchback is
developing some minor erosion on outslope bank.

2. Road drainage ditch by lcwer switchback has developed scme cutting.
OTHER SEDIMENT CONTROL MEASURES:

1. The silt fences were observed and with the feollowing exceptions, were
noted to be in good repair.

A. Lower silt fence on the cld pend site had some water run arcund
the outer edge of fencing.

B. A small piping hole has developed on the southern end of the
eastern silt fence along main charrel.

C. Some water run around has occurred on the socuthern end of the
western silt fence along main channel.

Z. The backfill area adjacent to the cold pond site, specifically by the
rock check dams, is developing some rills especially where the water
cascades down from upper dams. Some additional placemernt of rock may
be required to dissipate the water energy in these particular areas.

- 85¢



INSPECTION REPORT
{continuaticn sheet) Fage _3_of 3

FERMIT NUMBER: _ACT/015/0@@7 DATE OF [MSFECTION RAug. 9, 1228

4e, SURFACE AND GROUND WATER MONITORING:

The results of the May 1988 stream mcornitoring werk of Ivie Creek were
received by the Division on July 18, 1388. Samples were takern on May 22,
1988,

Copy of this Report:
Mailed to:__John Rains, Califernia Fortland_Cement _
Mailed to SLC for:__Brian Swmith, 0SM: Joe Helfrich, DOGM

Filed to:__FFO -

Inspectors Signature and Number:__William A. Warmack #30 Date:__Aug. 12, 1388

(ilttiire D Librrmectt
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3585 N Nerth Temple - 3 Tncd Center - Suite 35C - Sait Loke Tty UT 8443C-12C3 - 30*-528-22¢2

fhew T o

JUN 29 1992 INSPECTION REPORT

SECRETARY, BGARD OF INSPECTION DATE & TINE: __March 7, 1389 _
O"_' G;\‘S & f\’:?\‘iNG ---2:3Q_a.m, - 11:3@ a.m. _________________
Permittee and/or Operators Name: __California_Portland Cement_
Business Address: __695_South_Rancho Avenue____Colton, CA_92324-@514 .
Mine Name: __Hidden VYalley ____ Permit Number: _INA/Q1S5/@07_
Type of Mining Activity: Underground _XX_Surface Cther ___
County: __Emery_________ State: _ Utah_______ _TTTTTTTTTTTYR
Company Officialls): __Mone____ _ _ _ o e
State Officialls): _ Bill Warmack ________________ __ T
Partial: __XX__Complete: _______ Date of Last Inspection: _Eggggégz:iz:iéééz:
Weather Conditions: __QOvercast_and _cool__ _ _ _ e
Acreage: Permitted _96@__Disturbed __7__Regraded __7__Seeded __7__Bonded __7__
Enforcement Action: None - i

1. ___PERMITS e LS R S R SN | (.22
2. ___SIGNS_AND MARKERS __ ___________________. LX) ) ) (LX)
3. ___TOPSOIL e RPN G R S L
4. ___HYDROLOGIC BALANCE: __________ .

______ a. _STREAM CHANNEL DIVERSIONS _________ [ GNP R SN A G | (.22
______ b. _DIVERSIONS ___ _ ... [ RN R G R G | [
...... c..__SEDIMENT PONDS_AND_IMPOQUNDMENTS ___ LR S GRS G SR | (.22
ee-_d. _OTHER_SEDIMENT CONTROL MEASURES ___ LX) Y ) (LX)
...... e. _SURFACE_AND_GROUNDWATER _MONITORING_ [ QRN R S A G | (2
...... £. _EFFLUENT LIMITATIONS ——————mm [ G R SR B G .22
S. ___EXPLOSIVES e mm LR R RN N SR | LS
6.___DISPOSAL_OF DEVELOPMENT WASTE_AND SPOIL_ LR R SN R S | L
7.___COAL_PROCESSING WASTE e L) oy ) (G
8. ___NONCOAL WASTE __ _ _ o NIUNY S S R S (.22
9.___PROTECTION OF FISH, WILDLIFE AND________

________ RELATED_ENVIRONMENTAL VALUES ________ { ) ) ) ()
19. __SLIDES_AND_OTHER_DANAGE o ( ) GRS B S | (___)
11._ _CONTEMPORANEQUS RECLAMATION ____ ________ 2y Ly ) L)
12. _BACKFILLING AND GRADING ________________ SINND R SH R R | .22
13 REVEGETATION _ e ( ) ! ) ¢ ) [
14. __SUBSIDENCE CONTROL____ _ __ ___ __ (-2 ) L
15. __CESSATION QOF OPERATIONS ____________ SR S VD N SR | K]
16, __ROADS __ _ e

...... a.____CONSTRUCTION __ _ ___ e [ SO N GRNY i S | (o)
______ b.____DRAINAGE CONTROLS _______________ [ GRS T GRS N G | LG
______ c.__..SURFACING ________ o [ GRS N G N S | [
______ d.____MAINTENANCE _______________ SO A SIS N SR | LS
17.___OTHER_TRANSPORTATION FACILITIES _______ SID N GRS S SR | (S
18. ___SUPPORT FACILITIES _______ -

_________ UTILITY IH§IALLATIOES________________ ( X ) ¢ ) ! ) (. X_)

EXHIBIT
an equal CECoruntty emoiover 2 y g

P
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INSPECTION REPORT
(continuation sheet) Page _2_of _2

PERMIT NUMBER: _ACT/0Q1iS/9@7 DATE OF INSPECTICN March_ 7, 1S39

GENERAL COMMENTS:

The mine site vas free of snov, ground conditions vere moist. Cattle vere
observed grazing on the adjacent areas. Ivie Creek vas floving and the
majority of the ice vas gone.

2. SIGNS AND MARKERS:

The mine I.D. sign has been reposted at a lover elevation. Stream bufier
zone signs vere observed and in good repair.

4d. OTHER SEDIMENT CONTROL MEASURES:

1. Repairs have been made to silt fences and berms that did not fair
velil vith vinter.

2. Rills have developed on the northern portion of the A seam and
vestern portion of the B seam fill slopes. NMeasurements indicated
that the areas vere still in compliance vith UNC 817.106 since the
rills have not developed beyond 9 inches in depth (A seanm: 6-8
inches, B seam: 4-6 inches). Hovever, based upon the season and the
likelihood of precipitation events, the operator should undertake
preventive maintenance to ensure that these rills do not further
develop. MNr. Rains (CPC) vas contacted on 3/8/89 regarding the
Division’s concerns of additional erosion and stabilization of the
area.

18. SUPFORT FACILITIES:

The fence at the main gate has been tightened and appears to be in good _
repair. Also, the drift fences above and belov the site vere cbserved and

found to be functioning properly.

Copy of this Report:
Mailed to: John Rains, California Portland Cement; Karla Knoop_ (JBR)_____

Inspectaors Signature and Number: _ ;;;;gg_ég_!grngg_ggg_ Date: _March_8, 1283__

2.



‘ “THH N

NATURAL RESOQURCES
Qi _Scs & Miring <
uiiflkﬂiﬂ%jg 1961203 - 1607, £36-5340 s 2
. ! =¥ - T
JUN 29 1992 |
SECRFTAPY ROARD OF

_QVQ’-T.—’; a"‘ i::::‘:h'!:‘lc(.\ﬂ)LJ U.LLLLJ(DQJ'{'JKLLA(( @) ULEU
2 siress aczress © 99 Sac‘Hr\ Q‘(’Ls.\dnc @d[uuf
“./OAJUH\(A v S:eQﬁ QL I:Q_Z__%QL‘E'C:'!‘#

rt

ion repo

e
Jdire ‘El’ IAAP\('\ \ )(j l_ Suﬁ::e x otol-tieldutttalol : R
Cqufw( )MQ)-\L! ‘ Sicte Jl{f
: \
o Camoary Cficialls QBQ)L\Q_
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rime of nspectien & 3Q Tam e m ol 20X Tem Xoeers  Tioimzas

Cate of Icst inscection ’-( [“ I 8q ‘Nectrer zarzonens C.‘Pﬂ\l l {1 lnw.&
AcrecgeQ@O O rermitted "1 O oisturzec 'T O regroced 7 L_‘ Se2cec 7 — 3I7 2z
Enfcrcement Action Jﬁ(‘o“g

inspec

COMPLIANCE WITH PERMITS AND PERFORMANCE STANDARDS

e

_/_

1. Permits O . Protec":cn of fish, wildlfe. and CCZC
relgteg environmental vciues
2. Signs and markers a —_ -
. Sliges cnd cther damecge OoczoC
3. Topsoail D —_ -
11. Contemporareous gz o
4. Hygrologic balance reciamecnen
— Stream channel diversions O0Q03ad 12. Backtiing ana grecing OCcC o C
— Diversions go0gann 13. Revegetation X O3 2
— Sediment ponds and OO0 00 12 subsicence contro cCcac
impoungments —_ —
15. Cesschion of operctions ogcZc :
— Other sediment control ROOXK !
mecisures 16. Roads :
- :
— Surtace and groundwater oQagag - Construction O0OdC :
monitorin — . :
\ © cooo — Draincge centrols Oo0dc !
— Effluent limitations
m oooon = Surtceing O03gcQcC !
. losi ;
5 Explosives 20 —Mantenance O0ocC |
4 i t waste and a0 .
° Epe(;le:ingg, was 17. Other transportation fac:hities D D [3 [: i
7. Coal processing waste OO0 QO Q 18 Suppor faciities and utility gogc
instalictions
8. Noncoat waste, oggono
WHTE-DOGM  YELOW =OSM  PINK — PERMITIEE OPERAICR  GOLOENROC ~NOV FRE
EXHIBIT
DCGM.IR-Y an eqQual opportunity emproyer O_ - ,.)/
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) NATURAL RESOURCES
O, Gas & Mining

INSPECTION REPORT COMMENTS \

- ‘\
Semmit No.. L ~
i - 1 ’
inrspecticn Cate
Plecse numeer camm—ents *2 corespona with 1ICpics on crevious ocge
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Copy of report mailed to

Copy of report given to
Inspector's signciture - No.
WHITE =DOGM  YELLOWI =COSM  PANK — PERMITTEE OPERATOR  GOLDENROD ~ NOV FLE

OOGM/R-2 an equal opportunity empioyer ok Xoed
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INSPECTION REPORT COMMENTS \\
Permit No TNHI 9) ‘5(00’"{ \\'

‘nsgcection Cgt ‘ C "(}

se rumrer comments to comespond with topics on previous page.
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Copy of report @
Inspector’'s signature : - No. Z 4. -
WHITE ~DOGM  YELLOW ~OSM  PINK — PERMITTEE - oaem7/1wvnoo = NOV RLE

97 an equat opportunity empioyef "
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JUY 29 1992 s TNRJL1S/0CT

SECRETARY, BOARD OF () )] at & /=Y. 2N
o G‘%-«z"@wm° L

Caress Acc: Kol E _UniversiH rive

R Dmemx / Trare AZ X

Mine /{ME” VL//E\/ Surcze O¢lrzergrcemc e

Ceounty E/ﬂd/l/ ara LT

Corecny SHiciais) /61//4.. )é/'lé‘ﬂﬁ /jBIQ\

W

,m

[$3)

tion report
3
W
™|

8 State CHcig!s) .SLL&&-PL /ﬂ l(//ﬂﬂ[&

Q. meotnscecten 4 80 Flam Oom ol 00Tz Zom Toera Hicmce:

L Ccte cf lcst inscection 4/r) ?/ iﬂ Necrmer congitions Mﬁ//ﬂ ‘
E Acreage 9500 ermittac 7 O Sisturzes 77 G regracea  lescec EIE-ELEE '
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VI. Revsgetation - Including Seeding, Mulching, Planting,

Irrigation, Etc.

UMC 817.111 Revsgetation: General Requirements

o - r- --.‘_ ) - .
The entires 6.7 acres of disturbed cround will be properly

(VI

scarified, ssaded, fertilized, mulched and covered to pravide the
e — T ——— e e

‘best possible coportunity for plant growth. The road £ill slones

-

and some small sites will require hanmd application of seed, mulch
Iy g T ————————

—

~and fertilizer. The reclamation work is scheduled, for late fail,

1986.

The proposed fertilization rate is based upon lab analysis of

composite soil samples secured in March, 1986. Additional soil
samgles will be taken after topsoil materials are spread on the
"B" secam pad and from mixed materials on "A" “Seam pad. These

later analyses will be used to determine the éctual fertilization

rates.

Irrigation is not planned.

It is not contemplated that there will be a pest or disease

control problem.

Cattle grazing during the revegetation process will be limited by
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A. Yes.

Q. Would you read the first full paragraph into
the record and state what that says?

A, Paragraph UMC 817.111, Revegetation: General
requirements. The entire 6.7 acres of disturbed ground
will be properly scarified, seeded, fertilized, mulched
and covered to provide the best possible opportunity for
plant growth. The road fill slopes --

Q. And what’s the road fill slope?

A. You’re looking at the outslope or looking at
the outslope of the road.

Q. Okay.

A. And some small sites will require hand
application of seed, mulch and fertilizer. The
reclamation work is scheduled for late fail 1986.

Q. As you testified, Karla Knoop, --

A. Yes.

Q. -- a representative of Hidden Valley, informed
you, however, that none of that hand seeding of the
outslopes had occurred?

A. That’s correct.

MR. STIRBA: For the record, that wasn’t his
testimony, but are you saying now that it was Karla
Knoop who told you that?

THE WITNESS: Yes.
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MR. STIRBA: Thank you, Ms. Knoop. That’s all I
have at this time.

THE HEARING OFFICER: Mr. Richards?

CROSS-EXAMINATION
BY MR. RICHARDS:

Q. You stated that there was a major event in
19877

A. Yes.

Q. Is that a rainfall event?

A. Yes, it was a rainfall thunderstorm.

Q. And at that time you stated that that did
cause some erosion on the site?

A. Yes.

Q. Mr. Stirba has referred to three areas as the
N.0.V. erosion sites. Did erosion occur in 1987 based
;n that event at those sites?

A. Yes.

Q. You testified that you undertook some
activities to control the erosion at the three N.O.V.
sites during 19877

A. We did work at those sites to control and
protect the integrity of the roadway above those.

Q. But you never -- did you do anything to the
gullies themselves?

A. Yes.
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Q. The erosion gullies themselves?

A. Yes.

Q. And what type of activities did you conduct?

A. At that time we placed rock, riprap rock that
both was salvaged from on-site adjacent areas and
brought into the site. That rock was placed in the
bottom of the gullies.

Q. Were you working with the Division personnel

at this time --

A. Yes.
Q. -- as to how to do that?
A. Yes.

Q. And did the Division and Hidden Valley wofk
together to try and design a program that could minimize
the erosion?

2 A. Yes.

Q. So it would be fair to say that you and the
Division were well aware that these three sites
constituted an erosion problem in 19877

A. Yes.

Q. You testified that there was an event in 1989;
is that true?

A. Uh-huh.

Q. And you testified that that actually increased

the erosion at these three sites?
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AO

No. That event removed the particles that we

placed in 1987, some of those were removed out of the

gullies
Q.
A.

Q.

in 1989.
That was the riprap?
Right.

And so would it be your testimony that the

riprap you placed in 1987 was ineffective?

A.
did not.

Q.
739?

A.

Q.

A.

Q.

No. Some of it stayed in place, some of it

Was there incremental erosion between 787 and

Yes .
So these gullies were continuing to erode?
Probably.

You testified that you did some other work

during 1989, and I can’t honestly remember what you

stated.
A.
Q.

A.

Did you do other work during 19892
Yes.
And what work was that?

We did work all throughout the entire site.

We, again, reconstructed the water bars and we placed

additional large rock in the outfall areas.

Q.
time?

A.

Were you working with the Division at this

Yes.
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Q. Were they -- were you and the Division aware
that this was a continuing problem in 198972

A. Well, we were aware that the erosion had
continued and that it -- the integrity of the road would
be at stake if something was not done.

Q. So in 1987 -- 1987, the Division =-- did the
Division ever inform you that this was not an erosional
problem?

A. They never informed us that it was or it
wasn’t.

Q. Okay. You were working with them to control
the erosion; is that true?

A. They knew what we were doing, yes.

Q. And you knew the erosion was increasing?

A. We knew that it had the potential to increase,
yeah.

Q. And then in 1989 you testified that the
erosion did, in fact, increase?

A. Uh-huh.

Q. Then, again, in placing -~ you were
undertaking other activities to try and reduce the
amount of erosion, correct?

A. Not necessarily. We were taking activities to
protect the road so that there would not be further

future erosion of the road surface.
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Q. Of the road surface?

A. Yeah, the top road surface, not the qgully
itself.

Q. Did you undertake any activities on the
outslope in 19897

A. We placed rock in the outslope but that was
for the protection of the road surface.

Q. I see. Once again, those activities that took
place in 1989, you were working in conjunction with the
Division?

A. The Division approved the plans to put those
rock in.

0. What date did you have that conversation with
Mr. Munson that you referred to after the N.O.V.
discussion of the site? |

A. I believe it’s the 20th, the date of --

Q. November 20th?

A. No. January 20th, I’m sorry.

Q. Oof 19912

A. ’92, the --

Q. 1992. So this conversation was after the
N.O.V. was written?

A. Yes.

Q. And you testified that Mr. Munson stated that
this was a difficult engineering problem to overcome
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erosion here?

A. (Whereupon the witness nodded her head up and
down.)

Q. Did he ever tell you that you did not have to
comply with the regulations?

A. No.

Q. Did he ever tell you that the erosion was not
a problem?

A. I don’t know specifically if he said that or
not.

MR. RICHARDS: Okay. That’s all the questions I
have.

THE HEARING OFFICER: Mr. Stirba?

MR. STIRBA: Yes. May I approach the witness,
please?

THE HEARING OFFICER: Certainly.

REDIRECT EXAMINATION
BY MR. STIRBA:

Q. Ms. Knoop, let me show you what has already
been received as Exhibit R-26. Do you see that?

A, Uh-huh.

Q. And this is a inspection report prepared by
some State inspectors when they inspected the mine site
on September 3, 1987. Do you see that?

A. Yes.
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-edings are distinguishable from ot
nonenforcement decisions insofar
ess frequent, more apt to involve legal
«d to factual analysis, and subject
srmalities, including a public explan

NATIONAL WILDLIFE FEDERATION v. LUJAN 765

Cite as 950 F2d 765 (D.C. Cir. 1991)

.st, the EPA explains that it plans to
include all of the applicable statutory re-
irements in each permit and to enforce
@ h permit fully. RCRA permits are sub-
.”Ct to full public notice and comment. 40
CFR. §§ 124.10-124.19 (1990). Therefore,
m.embefs of the public can ensure that pro-
ed permits include all the requisite
rerms by submitting comments and partici-
ting in public hearings, see id. §§ 124.10-
124.14, and by seeking administrative, see
d ot § 124.19, and judicial, see 42 U.S.C.
§ 6976(b) (1988), review of each final per-
mit. Next, the EPA points out that it can
cure mistakes occurring in final permits by
modifying '* or revoking and reissuing !
them, of by terminating them if it finds
that the permittee misrepresented or failed
w0 disclose material facts in the permit is-
suance process, see 40 C.F.R. § 270.43(a)2)
(1990), or that “the permitted activity en-
dangers human health or the environment
and can only be regulated to acceptable
jevels by permit modification or termi-
pstion.”  Id. § 270.43(a}(3). Finally, the
EPA stresses that the shield provision in no
wav limits its enforcement authority to re-
,po'nd to instances where the “handling,
storage, treatment, transportation or dis-
posal of any solid waste or hazardous
waste may present an imminent and sub-
stantial endangerment to health or the en-
vironment.” 42 U.S.C. § 6973(a) (1988).
Notwithstanding the permit-shield provi-
sion, then, the EPA retains sufficient flexi-
pility to properly carry out its statutory
responsibilities. Moreover, the insulating
effect of the provision is limited both in
scope and duration. The shield rule does
not apply to self-implementing statutory
provisions or to the regulatory restrictions
on land disposal, and it can only preclude
enforcement of standards omitted by mis-
ke for up to ten years, the maximum
permit term. We therefore uphold the per-

12 The EPA may modify a permit, among other
reasons, to account for: material and substan-
tial additions or alterations to the permitted
facility or activity; new information that would
have justified the inclusion of different condi-
tions at the time of the permit's issuance; or
changes in the standards or regulations on
which the permit was based. See 40 C.F.R.
§ 270.41(a) (1990).

mit-shield rule as a reasonable, self-im-
posed constraint on the Agency’s enforce-
ment discretion.

ITII. CoNcLusioN

Because the EPA failed to provide ade-
quate notice and opportunity for comment
with regard to the mixture and derived-
from rules and with regard to the leachate
monitoring requirement, we vacate these
rules and remand them to the Agency. We
uphold the EPA’s definition of “treatment”
as consistent with clear congressional in-
tent. Finally, we find the permit-shield
regulation, as applied to the enforcement
activities of the EPA, to fall within the
Agency’s discretion under RCRA.

The petitions for review are therefore
granted in part and denied in part.

So ordered.

NATIONAL WILDLIFE FEDERATION,
et al.,, Appellees,

v.

Manuel LUJAN, Jr., Secretary,
Department of the Interior,
et al., Appellants.

Nos. 90-5352, 90-5354, 90-
5356 and 90-5358.

United States Court of Appeals,
District of Columbia Circuit.

Argued Sept. 23, 1991.
Decided Dec. 10, 1991.
As Amended Dec. 10, 1991.

Environmental group challenged rule
making by Department of the Interior un-

13. The EPA may modify or revoke and reissue a

permit if:
(1) Cause exists for termination under § 270.-
43, and the Director determines that modifica-
tion or revocation and reissuance is appropri-
ate.
(2) The Director has received notification (as
required in the permit, see § 270.30(1X3)) of
a proposed transfer of the permit.

40 C.F.R. § 270.41(b) (1990).
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der the Surface Mining Control and Recla-
mation Act. The United States District
Court for the District of Columbia, Thomas
A. Flannery, J., invalidated some regula-
tions, and Secretary appealed. The Court
of Appeals, Randolph, Circuit Judge, held
that: (1) Act did not require perpetual reg-
ulatory jurisdiction, and {2) regulation ter-
minating regulatory jurisdiction upon re-
lease of performance bond was reasonable
interpretation of Act that was not arbitrary
and capricious departure from prior policy.

Reversed in part.

1. Mines and Minerals &92.6

Surface Mining Control and Reclama-
tion Act does not require that regulatory
jurisdiction over surface coal mining and
reclamation operations continue forever.

Appeals from the United States District
Court for the District of Columbia.

Dirk D. Snel, Atty., Dept. of Justice, with
whom Richard B. Stewart, Asst. Atty,
Gen., Alfred T. Ghiorzi, Edward J. Shawak-
er, and Jacques B. Gelin, Attys., Dept. of
Justice, Washington, D.C., were on the
brief, for appellants Secretary of the Interi-
or, et al., in 90-5352, 30-5356 and 30-5358.

J. Michael Klise, with whom John A.
Macleod, Thomas C. Means and Harold P,
Quinn, Jr., Washington, D.C., for Nat. Coa}
Ass'n, and Edward M. Green and Stuart A,
Sanderson, Washington, D.C., for Ameri-
can Min. Congress, were on the brief, for
appellants Nat. Coal Ass’'n and American
Min. Congress in 90-5354.

L. Thomas Galloway, with whom Glenn

SZ Surface Mining Control and Reclamation %asst‘;xiizzil,) S.HCd" ':}:gza:n Jt:h eﬁ;;g?‘}l;’_
=z Act of 1977, §§ 520, 521, 30 U.S.CA. appellees in 90-5352, 90-5354, 90~5356 and
- m 3§ 1270, 1271. 90-5358.
<
<A 2. Mines and Minerals ¢=92.6 Lawrence G. McBride, Washington, D.C,,
| Department of the Interior surface was on the brief, for amicus curiae Inter-
¢ < mining reclamation regulation permitting state Min. Compact Com’n urging that the
TN termination of regulatory jurisdiction over District Court’s order be reversed and the
D surface coal mining and reclamation opera-  Secretary’s rule be reinstated.
e tion following fulfillment by operator of all
'q legal requirements and release of opera- Before WALD, D.H. GINSBURG and
> tor's performance bond was reasonable in- p ANDOLPH, Circuit Judges.
. terpretation of the Surface Mining Control

and Reclamation Act that was not arbitrary
and capricious change from prior practice.
Surface Mining Control and Reclamation
Act of 1977, §§ 101-908, 30 U.S.CA.
§§ 1201-1328.

3. Mines and Minerals ¢92.16

District court order holding invalid De-
partment of the Interior surface mining
reclamation regulation seeking to reduce
frequency of inspection at ‘“abandoned
sites,” on ground that regulation fell below
minimum inspection schedule established in
Surface Mining Control and Reclamation
Act, did not prohibit new rule making by
Secretary, where regulations were remand-
ed to be withdrawn “or revised.” Surface
Mining Control and Reclamation Act of
1977, §§ 517, 517(c), 30 U.S.C.A. §§ 1267,
1267(c).

Opinion for the court filed by Circuit
Judge RANDOLPH.

RANDOLPH, Circuit Judge:

Surface coal mining is a temporary use
of the land. When mining ends the land
must be restored. After revegetation is
complete, and sufficient time has passed to
ensure its success—>5 years in the east, 10
years in the arid west—a mine operator
who has fulfilled all legal requirements is
entitled to have his performance bond re-
leased. The principal question in this case
is whether under the Surface Mining Con-
trol and Reclamation Act of 1977, 30 U.S.C.
§§ 1201-1328 (1988), regulatory jurisdiction
may then be terminated. The Secretary of
the Interior issued regulations so provid-
ing. See 52 Fed.Reg. 24,092 (1987) (Notice
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e principal question in this case 25
under the Surface Mining Cop-
clamation Act of 1977, 30 US.G.
28 (1988), regulatory jurisdictioa
> terminated. The Secretary of
- issued regulations so provid
> Fed.Reg. 24,092 (1987) (Notice

AR

proposed Rulemaking); 53 Fed.Reg. 44,
;56 (1988) (Final Rule). The district court,
ot the pehest of the National Wildlife Fed-

. and others (“NWF”), struck them
oD National Wildlife Fed'n v. Interi-
o Dep’, 31 Env't Rep.Cas. (BNA) 2034,
204041, 1990 WL 134495 (D.D.C.1990).

use we find the Act silent on the issue
resented and the Secretary’s interpreta-
gon permissible, we reverse.!

As night follows day, litigation follows
rulemaking under this statute. Since the
Act’s passage in 1977, in cases challenging
regulations, our opinions have described in
considerable detail the Act’s structure and
operation.?  We shall assume familiarity
with those opinions. In brief, the Act is
intended to protect the environment from
the adverse effects of surface coal mining
while ensuring an adequate supply of coal
1 meet the nation’s energy requirements.
g0 U.S.C. § 1202(a), (f). Section 501(b) di-
rects the Secretary to promulgate regula-
dons establishing regulatory procedures
and performance standards “conforming to
the provisions of” the Act (30 US.C.
§ 1251(b)). Section 515 contains detailed
wenvironmental protection performance
standards” applicable to “all surface coal
mining and reclamation operations.” 30
US.C. § 1265. Through the Office of Sur-
tace Mining Reclamation and Enforcement
(“OSMRE”), the Secretary is to take steps
“necessary to insure compliance with” the
Act. 30 U.S.C. § 1211(a), (cX1). The states
too have a significant role to play. After
an interim period of federal regulation,
states had the option of proposing plans for
implementing the Act consistent with fed-
eral standards on non-federal lands. When
the Secretary approved the programs sub-
mitted by the states, those states became

1. The Secretary also asks us to vacate the por-
tion of the district court’s opinion requiring him
to withdraw or revise 30 C.F.R. § 840.11(g)<(h)
and 30 C.FR. § 842.11(e)<(f). Those regula-
tions, which the Secretary here concedes were
invalid as promulgated, Brief for the Secretary
at 32, governed inspection of abandoned sites.
The Secretary believes the district court's opin-
ion would prevent any further rulemaking on
the subject of abandoned site inspections.

2. National Wildlife Fed'n v. Lujan, 928 F.2d 453
(D.C.Cir.1991); Narional Wildlife Fed'n v. Hodel,
839 F.2d 694 (D.C.Cir.1988); In re Permanent

NATIONAL WILDLIFE FEDERATION v. LUJAN 767
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primarily responsible for regulating sur-
face coal mining and reclamation in the
non-federal areas within their borders. 30
US.C. § 12563. In states not having an
approved program, the Secretary imple-
mented a federal program. 30 US.C.
§ 1254(a), (b). The “permanent program”
regulations issued under section 501(b) set
standards for federally-approved state pro-
grams and for the federal program that
takes effect when a State fails to “imple-
ment, enforce, or maintain” its program.
30 U.S.C. § 1254(a). Enforcement is car-
ried out by the “regulatory authority,” that
is, the state agency administering the fed-
erally-approved program, the Secretary ad-
ministering a federal program, or OSMRE
conducting oversight of state programs.
See 30 C.F.R. § 700.5.

The primary means of ensuring compli-
ance is the permit system established in
sections 506 through 514 and section
515(a). 30 US.C. §§ 1256-1264, 1265a).
A permit is required for “any surface coal
mining operations.”* 30 US.C. § 1256.
Summaries of applications for permits
must be published, and objections may be
submitted by local agencies or by “any
person having an interest which ... may
be adversely affected” by a proposed oper-
ation. 30 U.S.C. § 1263. Each application
must include a reclamation plan. Section
507(d), 30 U.S.C. § 1257(d). A reclamation
plan describes the present use of the land,
proposed and possible post-mining uses of
the land, and what steps the operator will
take to ensure the viability of the latter.
Among other things, the plan must show
how the operator will achieve soil recon-
struction and revegetation of the mined
area. Section 508, 30 U.S.C. § 12584 A

Surface Mining Regulation Litig., 653 F.2d 514
(D.C.Cir.), cert. denied, 454 US. 822, 102 S.Ct.
106, 70 L.Ed.2d 93 (1981); In re Surface Mining
Regulation Litig., 627 F.2d 1346 (D.C.Cir.1980).

3. Apart from the minor exceptions set forth in
section 528, 30 US.C. § 1278.

4. The revegetation standards require that an op-
erator establish “a diverse, effective and perma-
nent vegetative cover” over the area after min-
ing has ceased. 30 US.C. § 1265(bX(19). By
the terms of the Act, the operator “assume(s] the
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permit application can only be approved if
it demonstrates that “all requirements” of
the Act have been satisfied and that “recla-
mation as required by [the Act] ... can be
accomplished.” 30 U.S.C. § 1260.

Section 509 requires the operator to post
a performance bond in an amount suffi-
cient to secure completion of reclamation.
The operator and the surety remain liable
under the bond for the duration of the
surface mining and reclamation operation
and until the end of the “revegetation peri-
od” (5 or 10 years) prescribed by section
515(b)20). 30 US.C. § 1259(b). At that
time, the operator may petition the regula-
tory authority for release of the bond. The
petition must be published, and is subject
to the same opportunities for comment and
hearing as the permit application. 30
C.F.R. § 800.40(a)2), (bX2). Further, “[nJo
bond shall be fully released ... until recla-
mation requirements of the Act and the
permit are fully met.” Id. § 800.40(cX3).

Prior to this rulemaking, the relationship
between bond release and continuing regu-
latory jurisdiction was unclear. 53 Fed.
Reg. 44,356 (1988). State authorities would
decline to act on violations reported after
bond release, even when the allegation was
that the bond had been released improper-
ly. In some such cases, OSMRE would re-
assert jurisdiction directly. Id. This led to
confusion about whether a site was or was
not subject to the Act. In order to end this
confusion, the Secretary promulgated the
rules at issue, which specify when regula-
tory jurisdiction over a site terminates. Id.
Thus, 30 C.F.R. § 700.11(dX1) provides that

responsibility” for success of the revegetation
program for 5 years (10 years in the arid West-
ern states) after the revegetation standard is
first met. 30 US.C. § 1265(b)(20).

8. The full text of 30 CFR. § 700.11(d) reads:

(1) A regulatory authority may terminate

its jurisdiction under the regulatory program

over the reclaimed site of a completed surface

coal mining and reclamation operation, or
increment thereof, when:

(i) The regulatory authority determines in
writing that under the initial program, all
requirements imposed under subchapter B of
this chapter have been successfully complet-
ed; or

(ii) The regulatory authority determines in
writing that under the permanent program,

“3 regulatory authority may terminate its
jurisdiction ... over [a] reclaimed site”
when (and only when) the authority deter-
mines {either independently or pursuant to
a bond release) that “all requirements im-
posed” have been completed® Id. By ty-
ing termination of jurisdiction to bond re-
lease, the Secretary sought to resolve
doubts about the former, while imposing
minimum standards for the latter on the
state authorities.

In the district court NWF claimed that it
was “premature” to terminate regulatory
jurisdiction at the time of bond release.
Complaint of National Wildlife Federation
at 14, Civ. No. 88-3345 (D.D.C. filed Nov.
17, 1988). The district court interpreted
NWFs complaint not simply as an objec-
tion to timing, but as an attack on “the
concept of terminating jurisdiction.” Na-
tional Wildlife Fed’n v. Interior Dep’t, 31
Env't Rep.Cas. (BNA) at 2039. Seizing on
language found in section 521 of the Act,
30 U.S.C. § 1271, the court noted that the
Secretary was under “an ongoing duty ...
to correct violations ... without limita-
tion.” 31 Env’'t Rep.Cas. (BNA) at 2040.
The court also believed that allowing termi-
nation of jurisdiction would “hinder” the
Act’s goal of “protect{ing] the environ-
ment.” Id. at 2041. In view of these con-
siderations, the court believed it proper to
interpret Congress’ silence on the precise
question of termination of jurisdiction as a
call for perpetual regulation. /d.

(1] The district court’s opinion and
NWF's claim of prematurity suffer from

all requirements imposed under the applica-
ble regulatory program have been successful-
ly completed or, where a performance bond
was required, the regulatory authority bas
made a final decision in accordance with the
State or Federal program counterpart to part
800 of this chapter to release the performance
bond fully.

(2) Following a termination under para-
graph (dX1) of this section, the regulatory
authority shall reassert jurisdiction under the
regulatory program over a site if it is dernon-
strated that the bond release or written deter-
mination referred to in paragraph (dX(1) of
this section was based upon fraud, collusion,
or misrepresentation of a material fact.
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pe same flaw. Section 521 cannot be read
express Or assume that regulatory juris-
diction over 3 surface coal mining and rec-
jgmation operation must continue forever.
it is true that section 521 requires the
regulatory authority to “take ... action”
",phe'ﬂe”e"" a violation occurs, 30 U.S.C.
1271(aX1) (emphasis added). But by “ac-
gon,” section 521 means primarily the is-
suance of an order requiring “cessation of
surface coal mining and reclamation opera-
gons.” 30 US.C. § 1271(a)2). Section
521(a)2) also empowers the Secretary to
impose other “affirmative obligations” on
the operator; these, however, are to be
ted “in addition to the cessation or-
der,” 30 U.S.C. § 1271(a¥2). It thus ap-
ars that Congress contemplated enforce-
ment actions only during mining and recla-
mation operations. If the site were no
Jonger the scene of a “surface coal mining
and reclamation operation,” and it could
pot be by the time the bond is released, it
would be difficult to see how section 521
could nevertheless continue to apply. The
regulation, then, cannot be upheld or
struck down solely by reference to Con-
gress’ intent, at least not as that intent was
expressed in section 521.

NWF also argues that section 520 of the
Act, the citizen suit provision, requires ev-
erlasting regulatory jurisdiction. Brief of
Appellees at 21. That section gives any
person having an interest that is, or may
be, adversely affected a cause of action
“against ... any ... person who is alleged
to be in violation of ... this subchapter.”
30 US.C. § 1270. NWF appears to believe
that if a post-bond release site is no longer
a “surface coal mining and reclamation op-
eration” subject to regulation under section
521, then the former operator of the site
could not be subject to the civil suit provi-
sions of section 520. We have trouble fol-
lowing NWF’s argument. Congress may
or may not have intended that citizens’

6. Counsel for the Secretary reaffirmed this in-
terpretation at oral argument, stating that the
Secretary has not addressed the status of citizen
suits, and that the issue is still open. We fur-
ther note that because the citizens’ suit provi-
sion seems to speak to the district courts, not
the Secretary, it is not clear that we would defer
to the Secretary’s interpretation were he to offer
one. See Adams Fruit Co. v. Barrett, 494 U.S.

suits could be brought at any time after
operations ceased, a matter about which we
express no opinion. However, nothing in
the regulation at issue even applies to see-
tion 520 citizens’ suits. See 53 Fed.Reg.
44,358 (1988).¢ And Congress gave no indi-
cation that section 520 should control the
rest of the Act. It is therefore of no
moment that citizens’ suits might be uncon-
strained by any statute of limitations.

[2] Because the Act “does not evince a
clear congressional intent on the issue”
whether regulatory jurisdiction may termi-
nate, “the question becomes whether the
Secretary’s regulation is based on a permis-
sible interpretation of the Act.” National
Wildlife Fed'n v. Lujan, 928 F.2d 453, 459
(D.C.Cir.1991). NWF has two fallback po-
sitions. First, even if Congress did not
expressly require perpetual regulatory jur-
isdiction, the regulation is not a reasonable
interpretation of the Act. In support,
NWF cites instances in which OSMRE has
re-asserted jurisdiction after a state author-
ity has improperly released a bond.” Sec-
ond, NWF argues that the existence of
such cases, and OSMRE's practice of re-
asserting jurisdiction when necessary, ren-
der this regulation an arbitrary and capri-
cious change from prior practice. Id. The
district court accepted these arguments, at
least in part, stating that “it would be
better for the government to have the pow-
er to deal” with violations coming to light
after bond release. 31 Env't Rep.Cas.
(BNA) at 2041.

The court’s point is not well-taken. The
confusion engendered by the prior policy
necessitated the instant rulemaking. It
cannot be “arbitrary and capricious” to for-
mulate a new policy when faced with clear
evidence (evidence cited by NWF here) of
the inadequacy of the old one. More im-
portantly, the regulation itself clearly

638, 110 S.Ct. 1384, 1390, 108 L.Ed.2d 585
(1990); ¢f. Wagner Seed Co. v. Bush, 946 F.2d
918, 922-924 (D.C.Cir.1991).

7. Bond release in such cases was “improper”
because violations had existed at the time of
release.
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speaks to the concerns voiced by the dis-
trict court and NWF. ‘[Tlhe regulatory
authority shall reassert jurisdiction if ...
the bond release ... was based upon fraud,
collusion, or misrepresentation." 30 C.F.R.
§ 700.11(dX2) (emphasis added). The ques-
tion is whether the effect of the regulation
comports with the statutory scheme. We
believe that it does in light of the language
of the regulation and the interpretation
provided in both the preamble and the Sec-
retary’s brief here.

The preamble adopts an objective stan-
dard, stating that jurisdiction must be re-
asserted whenever “any reasonable person
could determine” that fraud, collusion or
misrepresentation had occurred. 53 Fed.
Reg. 44,359 (1988). The Secretary’s brief
not only adopts this standard but also clari-
fies its scope:

It is important to note in this connection

that the filing of an application for bond

release is in itself a representation that
the operator has satisfied his reclamation
obligations since an operator is not enti-
tled to release from the bond unless he
has met those obligations.... If an op-
erator applies for release but has not
fulfilled his obligations, he is guilty of
misrepresentation by the very fact of
making an application.
Brief for the Secretary at 27 n. 11. This is
a reasonable way of implementing the
Act’s condition “[tjhat no bond shall be
fully released until all reclamation require-
ments of this chapter are fully met.” 30
U.S.C. § 126%c)3). The condition implies
that after reclamation requirements are
met, the bond may be “fully released.” Jd.
When it turns out that the operator had in
fact not fulfilled its reclamation obligations
at the time of release, the Secretary’s inter-
pretation of “misrepresentation” ensures
that jurisdiction “shall” be reasserted. 30
C.F.R. § 700.11(dX2).

NWF apparently believes that because,
under the regulations, it is possible for
some operators to avoid liability for viola-
tions of the Act that are undiscovered or
undiscoverable at the time of bond release,
the regulations improperly fail to promote
the Act’s purpose: protection of the envi-
ronment. The Act, however, was & com-
promise, designed both to protect the envi-

ronment and to ensure an adequate supply
of coal to meet the nation’s energy require-
ments. See 30 US.C. § 1202(a), (). The
Secretary struck a reasonable balance be.
tween these competing interests in his in-
terpretation of the Act (and, as noteq
above, responded to NWF's concerns about
unabated environmental harm by adding 30
C.F.R. § 700.11(dX2).

The regulation also strikes a reasonable
balance between the gradual increase, due
to improving technology, in what legit-
imately may be demanded of an operator,
and an operator's need for certainty re-
garding closed sites. “It would not be
appropriate ... 0 require operators who
had ... met the standards of their permits
and the applicable regulatory program to
. reclaim [closed sites] in accordance
with new technology.” 53 Fed.Reg. 44,361
(1988).

In short, we find the regulation consist-
ent with the goals of the Act and a reason-
able interpretation of it. Furthermore, the
factors supporting “the concept of termi-
nating jurisdiction,” 31 Env't Rep.Cas.
(BNA) at 2039, buttress the Secretary’s
decision to use bond release as the point at
which termination occurs. Until bond re-
lease the operator is still liable, and an
attempt to terminate jurisdiction sooner
would violate the terms of the Act. Noth-
ing in the statute speaks in fixed temporal
terms of regulation after bond release.
Under the regulation that is the point at
which the regulatory authority must “sign
off” on the reclamation project. Bond re-
Jease also has the advantage of being an
independently identifiable point in time.
For these reasons the Secretary’s choice
was not arbitrary or capricious. Accord-
ingly, we reverse the distriet court’s judg-
ment insofar as it invalidated 30 CFR.
§ 700.11(d).

[3] There remains only the question
whether the portion of the district court’s
opinion dealing with 30 C.F.R. § 840.11(g)
(h) and 30 CF.R. § 842.11(ef) must be
vacated to allow the Secretary to engage in
what he terms ‘“curative rulemaking.”
Brief for the Secretary at 29. The cited
regulations sought to reduce the frequency
of inspection at what the Secretary termed
“abandoned sites.” 31 Env't Rep.Cas.

!
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(BNA) at 2042. The district court noted
chat the language of section 517(c), 30
ysC. § 1267(c),® expressly set a minimum
* otion schedule for mining operations,
that the regulations fell below the min-
smum. Accordingly, the court held the reg-
ulations invalid. The Secretary concedes
the correctness of this reading of the stat-
Brief for the Secretary at 32. The

retary Wishes, however, to re-define
.gbandoned sites” to include only those
sites where “a permit has either ‘expired or
peen revoked."” Id. (citations omitted).
He asserts that such a reading is permissi-
ple in light of the “covered by each permit”
ianguage of section 517, and that the dis-
triet court’s ruling must be vacated to al-
jow him to promulgate a new regulation.

We express no view about the validity of
the Secretary’s proposed reading. The sig-
pificant point on this appeal is that the
district court’s decision does not stand in
the way of the Secretary’s adopting it in a
pew rulemaking. The district court ex-
pressly relied on the language of section
517(c), and applied it to the regulation’s
definition of “abandoned site.” 31 Env’t
Rep.Cas. (BNA) at 2042, 2044. In light of
the conflict between the Act and the regu-
lation, the district court remanded the reg-
ulation to the Secretary “to be withdrawn
or revised.” Id. at 2068 (emphasis added).
We cannot understand why, in the face of
this statement, the Secretary would think
new rulemaking might be inconsistent with
the district court’s judgment.?

The portion of the district court’s opinion
striking down 30 C.F.R. § 700.11(d) is re-
versed. We decline to vacate the portion of
the district court’s opinion remanding to
the Secretary 30 C.F.R. §§ 840.11(g)<h) and
842.11(eH1).

It 1is s0 ordered.

8 “The inspections by the regulatory authority
shall (1) occur on an irregular basis averaging
not less than one partial inspection per month
and one complete inspection per calendar quar-
ter for the ... operation covered by each per-
mit...." 30 US.C. § 1267(c).
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After judgment in employer’s favor in
sex discrimination suit was reversed, 778
F.2d 878, the United States District Court
for the District of Columbia, Louis F. Ober-
dorfer, J., entered judgment in favor of
employee and awarded attorney fees. Em-
ployer appealed. The Court of Appeals,
906 F.2d 762 found that employee was enti-
tled to 100% contingency enhancement of
award of attorney fees. Upon granting
rehearing en banc, the Court of Appeals,
Silberman, Circuit Judge, held that reason-
able lodestar fee awarded under federal
fee-shifting statutes could not be enhanced
to compensate prevailing party for initial
risk of loss.

Reversed.

Harry T. Edwards, Circuit Judge, with
whom Mikva, Chief Judge, and Wald and

9. An attempt to re-promulgate the same reguia-
tion would of course be governed by principles
of res judicata and stare decisis. Cf. Bowen v.
Georgetown Univ. Hosp., 488 U.S. 204, 109 S.C1.
468, 102 L.Ed.2d 493 (1988).
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