PETER STIRBA (Bar No. 3118)
MARGARET H. OLSON (Bar No. 6296)
STIRBA & HATHAWAY

Attorneys for Plaintiff/Appellant

215 South State Street, Suite 1150

Salt Lake City, UT 84111

Telephone: (801) 364-8300

IN THE UTAH SUPREME COURT

HIDDEN VALLEY COAL COMPANY
DOCKETING STATEMENT
Plaintiff/ Appellant,
(Subject to Assignment to the
V. : Court of Appeals)

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No.
OF OIL, GAS & MINING, :

Priority 15
Defendants/Appellees.

On Appeal From the Third Judicial District Court
County of Salt Lake, State of Utah

The Honorable Glenn Iwasaki
Third District Court Judge

Appellant, Hidden Valley Coal Company, by and through counsel of record, submits its
Docketing Statement pursuant to Utah R. App. P. 9.

Date of the Order Sought to Be Reviewed: November 5, 1992,

Date the Notice of Appeal was Filed: December 4, 1992.




Authority Conferring Jurisdiction on the Supreme Court: Utah Code Ann. § 78-2-

2(3)(e)(iv) (1992) and Utah Code Ann. § 40-10-30 (3) (1986).

Statement of the Nature of the Proceeding: This is a case of first impression under the

Utah Coal Mining and Reclamation Act ("UCMRA"). - Utah Code Ann. § 40-10-1 er seq.
HVCC challenges the‘ Division’s issuance of an NOV and civil penalties issued at the Hidden
Valley Mine in Emery, County, Utah. The Division’s Enforcement action was upheld by the
Board on administrative review and by the Third Judicial District Court on judicial review. This
appeal seeks appellate review of the administrative action against HVCC and is a review on the
record rather than a trial de novo. Utah Code Ann. § 40-10-30 (1986).

Concise Statement of Material Facts:

Plaintiff Hidden Valley Coal Company ("HVCC") is a Utah corporation which owns a
coal property in Emery County, Utah, hereinafter referred to as the "Mine Site.” The Mine Site
is located in a desert area with a low annual rainfall_x;;gig establishment of vegetation and top
soil very difficult. The weather patterns are such that the Mine Site receives very infrequent,
severe rainfall. The undisturbed area around the Mine Site is sparsely vegetated.

No development activi;ies have occurred at the Mine Site since 1980. HVCC reclaimed
the Mine Site in 1986. Pursuant to HVCC’s Reclamation Plan, HVCC contracted to have the

site regraded, scarified and reseeded. Since 1986, HVCC conformed to all requests to reclaim

the property in the manner that was specified by the Division.




A bond release inspection was conducted by the Division on May 24, 1988. At that time
the access road, from the end of the paved county road to the Mine Site, was ripped, water bars
constructed, and seeded and mulched. Accordingly, the Division approved a Phase I bond
release for the Mine Site, reducing the reclamation bond by approximately 60% from $
171,515.00 to $ 68,606.00 based upon complétion of backfilling, grading, topsoil placement and
reseeding in accordance with the approved reclamation plan. At the time of the Phase I bond
release, HVCC was in compliance at the Mine Site with the reclamation plan and all rules and
regulations for that phase of reclamation work.

The Division has inspected the Mine Site at least 28 different times since 1987. The
Division’s inspection reports consistently find the Mine Site to be in full compliance. Prior to
November 19, 1991, the Division made no indication whatsoever that any violation existed at
the Mine Site or under the reclamation plan. The Division also inspected the Mine Site in April
and May of 1991. At that time the conditions at the Mine Site did not constitute a violation of
any kind. From 1987 - 1991 there has been insignificant, insubstantial change in the erosion
conditions at the Mine Site.

On or about November 19, 1991, the Division conducted another inspection of the Mine
Site.  On November 22, 1991, Notice of Violation 91-26-8-2 ("NQY") was issued by the
Division to HVCC relating to reclamation of the mine access road. Part 1 of 2 alleges failure
to maintain the stability of diversions and failure to minimize erosion to the extent possible under

Utah Admin. R. 614-301-742.312.1 and 614-301-742.113 as to the road outslope and upslope.




Part 2 of 2 alleges failure to clearly mark with perimeter markers all disturbed areas and failure
to seed and revegetate all disturbed areas, under Utah Admin. R. 614-301-521.251 an‘d
614-301-354 with respect to the road and stream disturbed outslopes‘and road upslopes. The
NOV was issued notwithstanding the fact that the conditions at the Mine Site have remained
unchanged since 1986, since the bond release, and since at least 28 prior inspections. If the
NOV is upheld, the received abatement action may subject HVCC to reclamation liability for
an additional ten years.

HVCC appealed the Division’s issuance of the NOV to the Board of Oil, Gas and Mining
("Board"). The NOV was upheld by the Board Order issued on J uly 30, 1992. A copy of that
Order is attached hereto as Exhibit "A". Under Utah Code Ann. § 40-10-30 (1986) HVCC
appealed the Board decision to the Third Judicial District Court. On November 5, 1992, the
District Court upheld the Board’s Order as to Part 1 of the NOV. The District Court ruled that
Part 2 of the NOV which addresses the placement of perimeter markers was unsupported by
substantial evidence on the record. A copy of that Order is attached hereto as Eihibit "B".
HVCC is now appealing the District Court’s Order pursuant to Utah Code Ann. § 40-10-30(3)
(1986). A copy of the Notice of Appeal is attached hereto as Exhibit "C".

Issues Presented:

1. Has the Board/trial court erroneously interpreted and applied UCMRA in its

finding that the Division was not estopped in the enforcement of its NOV after it had repeatedly




found the Mine Site to be in compliance and had approved HVCC’s reclamation activities for
a Phase I bond release?

2. Has the Board/trial court erroneously interpreted and misapplied Utah Code Ann.
§ 40-8-9(2) (1987) and Utah Code Ann. § 40-10-4 (1979) and the rules promulgated thereunder
in its determination that a two-year statute of limitations did not apply to bar the issuance of the
NOV?

3. Has the Board/trial court erroneously interpreted and applied UCMRA in its
finding that the Division established a prima Jfacie case supporting its issuance of the NOV and

that HVCC failed to rebut the Division’s case?

Standard of Review: The standard of review is statutory. Appeals taken from an order
of the Board under Title 40 Chapter 10 is on the record and not a trial de novo. Utah Code
Ann. § 40-10-30 (1986). The court shall set aside the Board action if it is found to be:

@) unreasonable, unjust, arbitrary, capricious, or an abuse of discretion;

(b) contrary to a constitutional right, power, privilege, or immunity;

© in excess of statutory jurisdiction, authority, or limitations;

(d)  not in compliance with procedure required by law;

(e based on a clearly erroneous interpretation or application of the law; or

® as to an adjudicative proceeding, unsupported by subétantial evidence on the

record.



Id. Further, Cowling v. Bd. of Oil, Gas and Mining, 830 P.2d 220 (Utah 1991) recently held
that "[wlhen a lower court reviews an order of an administrative agency and we exercise
appellate review of the lower court’s judgment, we act as if we were reviewing the
admin.istrative agency decision directly."ﬂn Id. at 223.

Statement Regarding Assignment to the Court of Appeals: This is a case of first

impression under the Utah Coal Mining and Reclamation Act ("UCMRA"). Utah Code Ann.
§ 40-10-1 er seq. When challenging administrative action of the Board, mine permitees have
no guidance from the Supreme Court regarding UCMRA. A decision by the Supreme Court on
the 1ssues presented will aid the efficient administration of justice and finality for these and
future litigants.

Determinative Authority:

Issue No. 1: Plateau Mining v. Utah Div. of State Lands, 802 P.2d 720 (Utah
1990); Mendez v. State Dep’t of Social Services, 813 P.2d 1234 (Utah Ct. App. 1991); Celebrity
Club, Inc. v. Utah Liquor Control Comm’n, 602 P.2d 689 (Utah 1979); Urah State University
v. Sutro & Co., 646 P.2d 715 (Utah 1982); and Ehlers & Ehlers v. Carbon County, 805 P.2d
789 (Utah Ct. App. 1991); Morgan v. Bd. of State Lands, 549 P.2d 695 (Utah 1976).

Issue No. 2: Utah Code Ann. § 40-8-9(2) (1987); Utah Code Ann. § 40-10-4

(1979); Utah Admin. R. 614-1Q-900(2) (1991)



Issue No. 3: Utah Admin. R. 614-301-742.312.1 (1991); Utah Admin. R.
614-301-742.113 (1991); Utah Admin. R. 614-301-521.251 (1991) and Utah Admin.

R.614-301-354 (1991).

Prior or Related Appeals: (1) Hidden Valley Coal Company v. the Utah Board of Oil,

Gas and Mining and the Utah Division of Oil, Gas and Mining, Case No. 920398, Utah
Supreme Court. This appeal was withdrawn on stipulation of counsel so that the parties could
pufsue judicial review in the Third District Court. (2) Hidden Valley Coal Company v. the
Urah Board of Oil, Gas and Mining and the Utah Division of Oil, Gas and Mining, Case No.
920904813CV, Third Judicial District Court, County of Salt Lake, State of Utah.

Dated this B__‘Dday of December, 1992.

STIRBA & HATHAWA

BY:

ETER STIRBA
ttorpeys for Plaintiff/Appellant
Hidaen Valiey Coal Company




CERTIFICATE OF SERVICE

I hereby certify that on this QZ;Z day of December, 1992, a true and correct copy of the
foregoing DOCKETING STATEMENT was mailed, postage pre-paid, to the following:

William R. Richards

Thomas A. Mitchell

Assistant Attorneys General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180
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SCHEDULE OF ATTACHMENTS

Order of the Board of Oil Gas and Mining dated July 30, 1992.
Order of the Third Judicial District Court dated November 5, 1992.

Notice of Appeal dated December 4, 1992.
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

7 2 ‘.(.;,.-»
JUL 51 15y

STIRBA & HATHAWAY

———-00000—~—-~-
IN THE MATTER OF NOTICE OF : ORDER
VIOLATION N91—26~8—2, HIDDEN
VALLEY MINE, EMERY COUNTY, : DOCKET NO. 92-005
UTAH CAUSE NO. ACT/015/007
~—==-00000~~~—

On June 30, 1992, the above entitled mafter came before the
Hearing Examiner, Chairman James W. Carter. Representing the
Board of 0il, Gas and Mining’s Examiner (”Exaﬁiner") was Thomas
A. Mitchell, Eéq., Assistant Attorney General. Representing the
Division of 0il, Gas and Mining ("DOGM") was William R. Richards,
Esqg., Assistant Attofney General, and representing the Respéndent
Hidden Valley Mine was Peter stirba, Esq. The Board considgred
the Examiner’s recommended Findings of Fact and Order_ét their
regularl§ scheduled hearing on July 22, 1992 and adopted it with

the modifications contained herein.

FINDINGS OF FACT

1. NOV 91-26-8-2, parts one and two, was issued on
November 20, 1991. There was an assessment confefénce and fact
of violations hearing resulting in the final Division assessment
on December 20, 1991.

2. The Petitioner timely appealed the final Division

assessment and findings and paid the total assessment in the



amount of $760.00 for part one of two, and $460ﬂ00 for part two
of two into the Division.

3. The Respondent, Hidden Valley Mine, is subject to the
jurisdiction of the Board of 0il, Gas and Mining pursuant to Utah
Statute, Utah Code Ann. § 40-10-3 (1953, as amended) .

4. On September 7, 1979, Hidden Valley’s predecessor,
Soldier Creek Coal Company (Soldier Creek), submitted a Mining
and Reclamation Plan for the land which is the subject of these
enforcement proceedings.' In that plan Soldier cCreek stated that
it intended to develop an underground coal mine by June of 1981
which was intended to produce approximately 500,000 tons per vyear
for 40 vyears.

5. On April 14, 1980, the Division of 0il, Gas and Mining
approved Soldier Creek’s Mining and Reclamation Plan pursuant to
the State coal Program s interim regulations.

6. On April 17, 1980, surface mining operations commenced
at the Hldden Valley Mine pursuant to the approved Mining and
Reclamation Plan. These operations included the construction and
paving of a 2.5 mile road; construction of an access road to two
portal areas where pads were constructed adjacent to coal seams;
construction of portal entry face ups; top soil removal from the
surface; sediment pond construction and 1nstallatlon of dralnage
diversions.

7. On January 23, 1981, the Utah State coal Program was
approved by the federal government with Utah as a primacy state,

and the Utah Permanent Program Regulations became effective.

—-2-
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8. On March 23, 1981, Soldier Creek informed the Division
for the first time that the Hiaden Valley mine would temporarily
suspend operations.
9. By letter dated May 24, 1985, the Division notified
Soldier Creek that it must elect to either permit the Hidden
Valley Mine under the Permanent Program Regulations or reclaim
the mine in accordance with the approved plan and Permanent
Program Regulétions.
10. After September 15, 1985, Hidden Valley elected to
Cease mining operations and reclaim the mine site. In May, 198s,
the Respondent filed a Reclamation Plan incorporating the
Permanent Program reclémation standards, which plan was approved
by the Division.
11. Reclamation of the mine site was undertaken by
Respondent, and Phase I bond release was authorized by the
Division on May 24, 1988.
12.: Subseqguent to Phase I bond release, the Respondent has
failed to comply with the Permanent Program standards and with
the approved Reclamation Plan by failing to adequately construct
and maintain erosion control structures on the cutslope of the
access haul road.
13. The Respondent has failed to comply with’the Permanent i
Program standards and the approved Reclamation Plan by having
failed to seed the disturbed area constituting the outslopes of

the access road.




slope of the disturbed area below the access road, and instead
has placed them at the edge of the road above the disturbed area.
15.  The violations which are the subject of this
enforcement proceeding are continuing violations, and constitute
a current and ongoing basis for enforcement.
16. The Respondent has not changed its position or incurred
any detriment in reliance upon any act or statement of the

Division or its inspection and permitting staff.

CONCLUSIONS OF ILAW

1. This Board has jurisdiction over the Respondent and the

Hidden Valley Mine pursuant to Utah Code Ann. § 40-10-3. ThlS

the operator mines or intends to mine 250 tons of coal within any
12-month period.

2. The intent of’an operator to mine is to be determined
by an objective standard based upon the acts and representatlons
of the operator during relevant time periods. The Board
concludes that Hidden Valley possessed the requisite intent to
conduct mining activigies, subjecting itself to the jurisdiction

of the Utah Coal Statute.




3. The Board concludes that the Permanent Program
standards apply to the Respondent because the operator neither
permanently ceased operations nor abandoned the intent to mine
prior to the Permanent Program becoming effective, and because
Hidden Valley specifically agreed to application of the Permanent
Program rules in its 19s6¢ Reclamaﬁion Plan.

4. The Board concludes the Division has made a prima facie
Case to support the issuance of the NOV’s which are the subject
of this enforcement action. The Board further concludes that
Hidden Valley has not carried its burden of proof to rebut the
Division’s prima facie case.

5. The Board concludes that the statute of limitations
provision contained in the Utah Mined Land Reclamation Act is not
lncorporated by reference under Utah Code Ann. § 40-10-1 et seq.
because it is inconsistent with the approved federal program as
well as less stringent. Further, the Board concludes that even
if there were an applicable statute of limitations, the statute
has not begun to run because the violations are continuing.

6. The Board concludes that the Respondent has not proven

the elements of estoppel necessary to avail itself of that

affirmative defense.

ORDER

1. The Division’s action in issuing the NOV subject to

this enforcement action should be upheld.




2. The Division’s benalty assessments are upheld as to all
parts of the NOV, with the exception of that part relating to the
placement of the disturbed area boundary markers, where the

negligence points should be reduced to zero. Final assessment

ISSUED AND SIGNED this @‘day of July, 1992.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

o) N

Janpes W. Carter, Chairman
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of
the foregoing ORDER in Docket No. 92-005, cause No. ACT/015/007
to be mailed by certified mail, postage prepaid, on the 30th day
of July, 1992, to the following:

Peter Stirba

Stirba & Hathaway

215 South State #1150
Salt Lake cCity, Utan 84111

Hand Delivered to:

William R. Richards

Assistant Attorney General

Utah Division of 01il, Gas and Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180
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IN THE THIRD JUDICIAL DISTRICT COURT ..

SALT LAKE COUNTY, STATE OF UTAHIE&;%hwwtb

T~

In the Matter of

HIDDEN VALLEY COAL COMPANY, Case No. 920804813CV

Appellant,
vs.
the UTAH BOARD OF OIL, GAS AND

MINING and the UTAH DIVISION
OF OIL, GAS AND MINING,

Judge Glen K. Iwasaki

et et e e e St e’ S’ N N et St Nt

Appellee.

— e ORDER

The above entitled matiter came before this Court on
Wednesday, October 28, 1992, for oralﬁérgument on Appellant
Hidden Valley’s appeal from a formal adjudicatory decision of the
Board of 0il, Gas and Mining.

On appeal, this Court has applied the stanéard of judicial
review set forth under Utah Code Ann. § 40-10-30. The review of
this matter is a review of the record in the tribunal below, and
not a trial de novo. This Court has applied the criteria for

review of the Board’s final decision set forth at Utah Code Ann.



§ 40-10-30 to the issues raised by Appellant in its Brief. Based
on this review, the Court rules as follows:

Appellant has contested the Board’s jurisdiction under Utah
Code Ann. § 40-10 et seq. This Court finds that Appellant had
the requisite intent to mine 250 tons ofvcoal or more. This
finding is based upon the evidence in the record evidencing the
Appellant’s contemporaneous statements at the time of surface
disturbance, and the prolonged period during which Appeliant
continued to submit itself to the jurisdiction of the Board of
0il, Gas and Mining and the Division of 0il, Gas and Mining under
the state’s coal program. Therefore the Division of .0il, Gas and
Mining has jurisdiction over Appellant’s surface coal mining
reclamation operations.

The Appellant has contested the enforcement actions taken by
the Division of 0il, Gas and Mining based on its argument that
the statute of limitations in Utah Code Ann. § 40-8 et seqg. are
applicable to Utah Code Ann. § 40-10 et seq. The Court finds
that the Board’s conclusion of law that this statute of
limitation is inconsistent with the Utah Coal Statute is correct.
Therefore, Appellant’s argument that the Division of 0il, Gas and
Mining’s enforcement is time-barred is erroneous.

The Appellant has contested the.applicability of the Utah
State permanent program under the state coal statute, Utah Code
Ann. § 40-10 et seq. The Court finds that the Board’s

application of the law to the facts in this matter was correct




and that the permanent program performance standards apply to the
Appellant.

The Appellant has argued that the enforcement actions taken
by the Division of 0il, Gas and Mining in this matter were barred
by the equitable principles of estoppel. This Court finds that
- the elements of estoppel have not been met and that the
enforcement actions of the Division of 0il, Gas and Mining in
this matter are not barred by this doctrine. This Court finds
that the Board correctly applied the legal elements of the
doctrine of estoppel, and that the record below supports the
finding that Appellant took no acts in reliance upon the
inspection reports to which Appellant points as being the basis
for the application of the doctrine of estoppel.

Concerning the issue of whether or not there was a prima
facie showing made of the elements of the Notices of Violation
(NOVs) in this matter, the Court upholds the Board’s ruling as to
part one of the NOV concerning failure to address the erosion on
the outslopes of the reclaimed access road. The Court finds that
the record contains substantial evidence on this matter.

Concerning part two of the NOV addressing the failure to re-
seed disturbed areas, the Court finds that there is substantial
evidence on the record and that indeed it is undisputed that the
Appellant failed to re-seed the areas addressed in the Notice of
Violation.

Concerning the final portion of part two of the NOV,

addressing the improperly located perimeter markers, the Court



overturns the findings of the Board as to a prima facie showing
and determines that the record does not contain substantial
evidence as to the location of the perimeter markers being in
violation of the plan or permanent program performance standards
under the state’s Coal Act. The Court does not find that the
Appellant was in compliance in this respect, but only determines
that there was a failure of the Division to make a prima facie
showing in the record below as to this element.

This Order disposes of and finalizes all matters raised on

appeal by the Appellant from the decision of the Board of 0il,

Gas and Mining in this matter.
Ve !
I3

SO ORDERED this day of S , 1992.

2.

72, L end

Judge GlennK. Iwasaki

Peter [St\irba, Esqg.

AT THIS 1S A TRUE COPY OF AN
zgggni{ggCUMENTONFKEINTHETHMD
DISTRICT COURT, SALT LAKE COUNTY,

STATE OF UTAH.
R R N 7 e
T 0eO

pePUD! COURT CLERK




CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of
the foregoing ORDER in Case No. 920904813CV to be mailed by first
class mail, postage prepaid, on the day of '
1992, to the following:

Peter Stirba, Esq.

Stirba & Hathaway

215 South State Street, Suite 1150
Salt Lake City, Utah 84111

Thomas A. Mitchell, Esq.
William R. Richards, Esq.
Division of 0il, Gas and Mining
3 Triad, Suite 350

355 West North Temple

Salt Lake City, Utah 84180-1203
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PETER STIRBA (Bar No. 3118)

MARGARET H. OLSON (Bar No. 6296) : Jb ]
STIRBA & HATHAWAY L >

Attorneys for Plaintiff and Appellant
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY,
NOTICE OF APPEAL

Plaintiff and Appellant,
V.
the UTAH BOARD OF OIL, GAS &
MINING and the UTAH DIVISION
OF OIL, GAS & MINING, : Case No. 920904813CV

Defendants and Appellees. : J udg-e Glenn K. Iwasaki

Plaintiff and Appellant, Hidden Valley Coal Company, by and through counsel of record,
hereby gives notice of appeal to the Utah Supreme Court of the Order of the Third Judicial
District Court dated November 5, 1992. The District Court upheld, in part the decision of the
Board of Oll Gas and Mining dated July 30, 1992. The Plaintiff now appeals that portion of
the District Court’s Order which upholds the Board. A copy of the District Court’s Order is

attached hereto as Exhibit "A" and made a part hereof.



Dated this \r{d‘day of December, 1992.

STIRBA & HATHAW

BY:

PETAR STIRBA

ARGARET H. OLSON
Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company

 CERTIFICATE OF SERVICE

I hereby certify that on this A%}day of December, 1992, a true and correct copy of the

foregoing NOTICE OF APPEAL was mailed, postage pre-paid, to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180
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) UTAH
NATURAL RESOURCES
Qil, Gas & Mining

3 Triad Center - Suite 350 « Salt Lake City, UT 84180-1203 - 801-538-5340
/ VACATION/TERMINATION OF \
. NOTICE OF VIOLATION/CESSATION ORDER

To the following Permittee or Operator:

Name_ 1100 Fn/ VAL LY SIS ///gy//l)/,gcégq AL CO
Mailing Address __ /8 C [ E. ()7 YERS /727 'ﬂ[ /7/("5/’//,{’ AL E5T 3
State Permit No. A4 Cr /(//b /(f?z ‘

Utah Coal Mining & Reclamation Act, Section 40-10-1 et seq., Utah Code Annotated (1953):
Notice of Violation No.N __Z/ =R =8~ 2 dated A¢d 2o 0.9/
Cossation OderNo. C 7226 -7 -2.  gated SEP T 19, =

part L of Z__is Ovacated [ terminated  because K*?/ A/u/ﬁ«w#' / /

/mnfm/éfz/ QM[WWZD z?/ taang: TAR Mal- :u,-m Ase (@
Nosm)a-19d.

is O vacated | ferminated  because / s g9 m )

Part Z on

Part of

is [J vacated O terminated  because

Date of sewice/@ % // 74"7'/ Time of service @ 247 __QOam. ?(p.m.

LEE ELOmon/Sor’ 11 AEEL SUAW N bt ECALSITERA
Permittee/Operator representative Title ,4—,‘—/%47,6,5
Signature &

LKowge L LLAXTON ASSocHIED O//:‘ccm@ PIipi e
Division of Oil, Gas & Mining Title

Signature ﬂ ‘8 / /Aé-L]j

WHIIE-DOGM  YELLOW ~OSM PINK — PERMITTEE/OPERATOR  GOLDENROD —NOV FILE ) J

an equal opportunity employer 5/85

‘g



PETER STIRBA (Bar No. 3118)
MARGARET H. OLSON (Bar No. 6296)
STIRBA & HATHAWAY

Attorneys for Appellant

215 South State Street, Suite 1150

Salt Lake City, UF 84111

Telephone: (801) 364-8300

IN THE UTAH SUPREME COURT

HIDDEN VALLEY COAL COMPANY,
Appellant,

V.

the UTAH BOARD OF OIL, GAS &

MINING and the UTAH DIVISION

OF OIL, GAS & MINING,

Appellees.

CERTIFICATE OF
REQUEST OF TRANSCRIPT

Case No.

Priority 15

On Appeal From the Third Judicial District Court
County of Salt Lake, State of Utah

The Honorable Glenn Iwasaki
Third District Court Judge

Appellant, Hidden Valley Coal Company, by and through counsel of record, pursuant

to Utah Rules of Appellate Procedure 11(e)(1), hereby certifies to the Court that only the

dispositive part of the hearing on the parties’ appellate briefs, held October 29, 1992, was

ordered by the Appellant and, hence, the entire transcript in the Third District Court will not



be a part of the record on appeal. The reason for this is the standard of review enumerated in
Cowling v. Oil, Gas & Mining, 830 P.2d 220, 223 (Ut. 1991) that "[w]hen a lower court rules
on an order of an administrative agency anc} we exercise appellate review of the lower court’s
judgment, we act as if we were reviewing the administrative agency decision directly.” As such,
the entire District Court transcript is unnecessary for purposes of this appeal.

Dated this é{t\da; of January, 1993.

STIRBA & HATHAWAY

T H. OLSON
Attomeys for Appellant
Hidden Valley Coal Company




CERTIFICATE OF SERVICE

S —
I hereby certify that on this (Q day of January, 1993, a true and correct copy of the

foregoing CERTIFICATE OF NO REQUEST OF TRANSCRIPT was mailed, postage pre-paid,

to the following:

kipl\hve-cert.no

William R. Richards

Thomas A. Mitchell

Assistant Attorneys General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180
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LAW OFFICES

STIRBA & HATHAWAY

A PROFESSIONAL CORPORATION
SUITE V150
215 SOUTH STATE STREET
SALT LARE CITY, UTAH 84111
TELEPHONE: (B01) 364-8300
PETER STIRBA FACSIMILE: (801) 364-9355

TELECOPIER TRANSMISSION SHEET

January 14, 1993

TO: Thomas A. Mitchell
William R. Richards
Assistant Attorneys General
Division of Oil, Gas & Mining
359-3940

THIS TRANSMISSION TOTALS 2 PAGES INCLUDING THIS COVER SHEET.

PLEASE NOTE: The information contained in this facsimile message is privileged and
confidential and is intended only for the use of the individual or entity named above and
others who have been specifically authorized to receive it. If you are not the intended
recipient, you are hereby notified that any dissemination, distribution or copylng of this
communication is strictly prohibited. If you have received this communication in error, or
if any problerns occur with transmission, please notify us immediately by teleplione at
(801) 364-8300. Thank you.

Re: Hidden Valley Coal Company
Dear Tom and Bill:
This is to confirm our telephone conversation of a couple hours ago.

As we discussed, in light of the likelihood that Hidden Valley will request an extension
of time in which to comply with its approved plan, my understanding is that the Division will
take no action with respect to this matter until the three of us have had a chance to talk on
Tuesday further about this matter. As we also discussed, Tom will talk to Mr, Braxton and
advise him of our discussion and perhaps to anticipate a call from Mr. Edmonson regarding the
extension request. Iam glad that we are in agreement that there is no practical basis upon which
Hidden Valley can comply given the time of year and the requirement to seed.
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Thomas A. Mitchell
William R. Richards
Januvary 14, 1993
Page 2

As we further discussed, any action taken by Hidden Valley is not to be construed as
evidencing Hidden Valley’s intent not to prosecute its pending appeal to its conclusion, While
it was constructive that Hidden Valley tried to negotiate a resolution to this dispute and to come
to some agreement as to the bond clock issue, since that did not occur, Hidden Valley intends
to continue with its appeal and pursue whatever relief is appropriate with the Division or in court
in order to preserve the status quo until the Supreme Court has ruled.

T appreciate your cooperation and assistance in dealing with these issues, I will call you
some time Tuesday at the latest and we can evaluate the necessity for a stay or an extension at
that time,

truly yo

STIRBA

PS/kg
cc: Lee Edmonson
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@ State of Utah

NP | DEPARTMENT OF NATURAL RESOURCES
vorman s pangerer | DIVISION OF OIL, GAS AND MINING

Governor R 4ce West North Temp
est North Temple
Dee C. Hansen P

Executive Director 3 Triad Center, Suite 350
Dianne R. Nielson, Ph.D, Salt Lake City, Utah 84180-1203

Division Director 801-538-5340
December 15, 1992
TO: Pamela Grubaugh-Littig, Permit Supervisor
FROM: Thomas Munson, Senior Reclamation Hydrologist ﬂ/
RE: Review of Plan Amendments for the Hidden Valley Plan and the

Abatement Plans of NOV N91-26-8-2, Hidden Valley Mine, Hidden
Valley Coal Company, ACT/015/007, Folder #2, Emery County, Utah

Synopsis

This memo reviews the abatement plan titled Hidden Valley Coal
Company Plan for Abatement of Notice of Violation No. N91-26-8-2, dated
December 8, 1992, submitted on December 14, 1992 by JBR Consultants. This
same document was faxed to the Division on December 11, 1992. The review
was carried out on the JBR submittal. No other documents or submittals by the
operator were reviewed.

Analysis

The operator has provided a plan that treats the gully erosion at the
outfalls of the road water bars using alternative erosion control methods. These
methods have not been tried at other mine sites in Utah with these slope
conditions, in other words, the operator is attempting to repair gully erosion on
slopes beyond the envelope of design parameters.

The treatment of the water bar outfalls were reviewed under the
operator’s assumptions and premise that the gullies will not act as diversions. If
this assumption proves false the following analysis will be revised and changes to
the plan will be required. It has been determined by the operator that the only
acceptable means of treatment is using fiber dams, reshaping the gullies by hand,
and where feasible laying synthetic fiber erosion matting.

The operator states that the function of these porous dams will be to
reduce velocity of runoff in the outfall, causing sediments to deposit behind and
within the dams. It was assumed that deposition of sediments behind these dams
will build up the gully floor to a reasonable elevation. The overall result will be a
series of steps down the outfall, with the flat sections vegetated and the steep

an equal opportunity employer
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Abatement Plans/N91-26-8-2
ACT/015/007

December 15, 1992

sections stabilized. In addition to the work preformed on the gullies, the water
bars will be improved by adding more substantial check dams perpendicular to the
water bars.

The plan amendments discussing the NOV abatement plan are found
in the PAP on revised pages 21-b, 27, and 52-b. The NOV abatement plan has
been placed at the end of Appendix lll of the PAP. The plan amendments were
were part of the December 8, 1992 submittal.

Recommendations

The amendment plans and the abatement plan for the NOV are
considered the same based on the review of the revised pages submitted,
referencing the abatement plan of December 8, 1992 as being included at the end
of Appendix lil.

The Division accepts these plans as a means of potentially repairing
the gullies at the water bar outfalls, but does not believe that these methods are
considered standard engineering practices for use on the vertical unconsolidated
gully slopes found at Hidden Valley.

In accepting gully repair and water bar enhancement as an appropriate
abatement of N91-26-8-2, the Division is not making a statement that the site is
erosionally stable. Therefore the Division is not representing that, in the event of
failure of these gully structures, measures beyond those contemplated by JBR, will
not be required. Nor is the Division representing that the present site configuration
will meet future bond release criteria with respect to erosion. Site maintenance in
accordance with performance standards, rules, and the permit is an ongoing
responsibility of the operator.

In making the finding that the plan submitted to abate N91-26-8-2 is
acceptable, the Division is not representing that the present site configuration is
acceptable for post-mining land use and bond release purposes or that compliance
with the sediment control performance standards cited at R645-301-752 has been
established with respect to future inspections.

The operator must meet the implementation date of April 1, 1993 and
the work completed within thirty days.

jbe
HVSTAT
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OFFICE OF SURFACE MINING e —
Reclamation and Enforcement . - -
Suite 1200 : IN REPLY REFER TO:
505 Marquette Avenue N.W.

. Albuquerque, New Mexico 87102

January 21,/1993

Lowell Braxton, Acting Director
Division of 0il, Gas and Mining X
Department of Natural Resources ~ SR
3 Triad Center, Suite 350 . ‘ T
355 West North Temple I
Salt Lake City, Utah 84180-1203

Dear Mr. Braxton:

The Office of Surface Mining Reclamation and Enforcement (OSM)
has completed review of Utah’s September 17, 1992 definitions
of "affected area," "road," and "public road," formally-
proposed amendment (Administrative Record No. UT-782, State
Program Amendment Tracking (SPATS) No. UT-017-FOR). Utah
submitted the proposed amendment in response to Utah’s and
OSM’s September 4, 1992 Settlement Agreement. OSM finds those
provisions of the proposed amendment identified in the
enclosure to this letter to be less effective than the Federal
counterpart regulations and less stringent than the Surface
Mining Control and Reclamation Act of 1977 (SMCRA).

The Director of OSM is prepared to delay final rulemaking on
the proposed amendment to allow Utah an opportunity to submit
draft proposed. rule changes, policy statements, clarifying
opinions, or other evidence that the proposed rules are no
less effective than the Federal regulations and no less
stringent than-SMCRA..-Utah-mus submit such additional
information fig later than 30 days)from the date of this
letter. Upon subm1551dn—by—Uta: of new material to address
the deficiencies, OSM would reopen the comment period on the
new information for 15 days. After the close of the reopened
comment period, OSM would then publish a final rule announcing
the Director’s decision on the amendment. The Director’s
approval of any rules in proposed form is contingent upon
Utah’s adoption of the rules in the form in which they were
reviewed by OSM and the public. Should Utah indicate that it
does not wish to, or is unable to, submit further
modifications to address the identified deficiencies, the

Director would not approve those provisions which contain
identified deficiencies.




With respect to the editorial note, although Utah’s editorial
note is verbatim to that note OSM codified for the Federal
definition of "affected area,” the addition of this note does
not, in and of itself, act to suspend any part of Utah'’s
proposed definition of "affected area." Thus, while the
Federal definition of "affected area," as modified by the
Federal suspension, does not exclude from regulation public
roads which are included in the Federal definition of "surface
coal mining operations," Utah’s proposed definition of
"affected area,"” without a suspension applicable to the Utah
regulatory program, would exclude from regulation public roads
which are included in its statutory definition of "surface
coal mining operations" or regulation definition of "coal
mining and reclamation operations." For this reason, Utah’s
proposed definition of "affected area" at Utah Admin. R. 645-
100-200 is less effective than the Federal counterpart
definition of "affected area" at 30 CFR 701.5.

To be no less effective than the Federal definition, as
modified by the suspension notice, Utah needs to delete both
the editorial note and the sentence to which it pertains (the
last sentence of the proposed definition). These changes
would have the effect of including all roads included within
the Federal definition of "surface coal mining operations,”
which is the purpose of the suspension notice. Alternatively,
Utah could resolve this deficiency by following its
administrative procedures and explicitly suspending that part
of Utah’s definition of "affected area"” which excludes from
regulation public roads that are included in the Utah
statutory definition of "surface coal mining operations" at
U.C.A. 40-10-3(18) or the rule definition of "coal mining and
reclamation operations" at Utah Admin. R. 645 100-2007
Also) -please _note~that—-the-definitions of " @jiected area” in
dchments 1 and 2 are_ d1fﬁg;gff—““fﬁﬂgttachment 2, “Utah ;7
shows that it proposes to delete the phrase except as
provided in this definition", whereas in attachment 1, Utah ,
shows that it proposes to retain this phrase. To be no less
effective than the Federal definition of "affected area" as
modified by the Federal suspension notice, the phrase should
be deleted. 1If Utah decides to revise its proposed amendment
in response to this issue letter and resubmit it to OSM,
please revise attachment 1 to delete the phrase.

2. Definition of "Public Road."

In the proposed definition of "public road,"” Utah restricts
the applicability of the definition to Utah Admin. R. 645-103-
100, but the referenced rule does not mention public roads.

As explained in the September 14, 1983, preamble (48 FR 41312,
41319), the Federal regulation at 30 CFR 761.5 defines "public
road" in accordance with the definition of "affected area" as’
published on August 2, 1982 (47 FR 33424). Since the

2



ISSUES IDENTIFIED BY OSM FOR UTAH’'S SEPTEMBER 17, 1992,
DEFINITIONS OF "AFFECTED AREA," "ROAD," AND "PUBLIC ROAD"
FORMALLY-PROPOSED AMENDMENT (ADMINISTRATIVE RECORD NO. UT-782,
SPATS NO. UT-017-FOR)

1. Definitions of "Affected Area" and "Road."

In response to Utah’s and OSM’s September 4, 1992, settlement
agreement, Utah proposes to revise its definitions of
"affected area" and "road" at Utah Administrative Rule 645-
100-200 to read the same as the Federal definitions of
"affected area" and "road" at 30 CFR 701.5. Some problems
result from Utah literally adhering to_the . set&&gment
agreement and adopting these Federal deflnltlons.

e TR R N Rt 045, 1,

In the proposed definitions of "affected area" and "road,
Utah limits the definitions to "surface coal mining and
reclamation operations" (emphasis added) rather than "coal
mining and reclamation operations” as the existing definitions
currently do. Utah does define "surface coal mining and
reclamation operations" in its statute at Utah Code Annotated
40-10-3(17), but it defines the analogous term "coal mining
and reclamation operations" in its rules at Utah Admin. R.
645-100-200 and uses this term throughout its rules. For
reasons of clarity and consistency of its rule language, OSM
recommends that Utah use the existing term "coal mining and
reclamation operations"” in its proposed rule definitions of
"affected area" and "road.

At the end of the proposed definition of "affected'area," Utah
adds a sentence and editorial note that reads as follows:

The affected area shall include every road used for the
purposes of access to, or for hauling coal to or from,
surface coal mining and reclamation operations, unless
the road was designated as a public road pursuant to
the laws of the jurisdiction in which it is located; is
maintained with public funds, and constructed, in a
manner similar to other public roads of the same
classification within the jurisdiction; and there is
substantial (more than incidental) public use.

Editorial Notes:

2. The definition of Affected area, insofar as it
excludes roads which are included in the definition of
Surface coal mining operatlons, was suspended at 51 FR

41960, Nov. 20, 1986. (itcis s TN w&au\
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With respect to the editorial note, although Utah’s editorial
note is verbatim to that note OSM codified for the Federal
definition of "affected area," the addition of this note does
not, in and of itself, act to suspend any part of Utah’s
proposed definition of "affected area." Thus, while the
Federal definition of "affected area," as modified by the
Federal suspension, does not exclude from regulation public ‘
roads which are included in the Federal definition of "surface
coal mining operations,"” Utah'’s proposed definition of
"affected area," without a suspension applicable to the Utah
regulatory program, would exclude from requlation public roads
which are included in its statutory definition of "surface
coal mining operations"” or regulation definition of "coal
mining and reclamation operations." For this reason, Utah’s
proposed definition of "affected area" at Utah Admin. R. 645-
100-200 is less effective than the Federal counterpart
definition of "affected area" at 30 CFR 701.5.

To be no less effective than the Federal definition, as
modified by the suspension notice, Utah needs to delete both
the editorial note and the sentence to which it pertains (the
last sentence of the proposed definition). These changes
would have the effect of including all roads included within
the Federal definition of "surface coal mining operations,"
which is the purpose of the suspension notice. Alternatively,
Utah could resolve this deficiency by following its
administrative procedures and explicitly suspending that part
of Utah’s definition of "affected area" which excludes from
requlation public roads that are included in the Utah
statutory definition of "surface coal mining operatlons at
U.C.A. 40-10-3(18) or the rule definition of "coal mining and
rectamation operations" at Utah Admin. R. 645 100 200*“*5
%lse, please_note-that—the-definitions of "affected area' —
achments 1 .and 2 are different. 1In attachment 2, Utah //
shows that it proposes to delete the phrase 7‘except as
provided in this definition", whereas in attachment 1, Utah .
shows that it proposes to retain this phrase. To be no less
effective than the Federal definition of "affected area" as
modified by the Federal suspension notice, the phrase should
be deleted. If Utah decides to revise its proposed amendment
in response to this issue letter and resubmit it to OSM,
please revise attachment 1 to delete the phrase.

2. Definition of "Public Road."

In the proposed definition of "public road," Utah restricts
the applicability of the definition to Utah Admin. R. 645-103-
100, but the referenced rule does not mention public roads.

As explained in the September 14, 1983, preamble (48 FR 41312,
41319), the Federal regulation at 30 CFR 761.5 defines "public
road" in accordance with the definition of "affected area" as
published on August 2, 1982 (47 FR 33424). Since the

2



definition of "affected area" was remanded by the courts as
being inconsistent with SMCRA to the extent that it excludes
all public roads from regulation under SMCRA, the
applicability of the very similar definition of "public road"
must be limited to ensure that it does not have an equivalent
effect. Because the Federal definition of "public road"
applies only to the lands unsuitable provisions of 30 CFR Part--.
761 it is unaffected by the remand of the deflnltlon of /’
"affected area." However, the Utah definition of "public 5
road" is affected since it currently applies throughout the g
State’s rules. To be no less stringent than SMCRA and no less
effective than the Federal regulations, Utah needs to revise ?
its program to specify that the definition of public road
applies only to Utah Admin. R. 645-103-200, 645-301-521.123,
and 645-301-521.133 since these are the only rules in which
the Utah regulations use the term "public road" in a lands
unsuitable context.

Also, please note that the definitions of "public road" in
attachments 1 and 2 are different. 1In attachment 1, Utah
shows that it proposes a criterion (d) under the definition
that reads "which meets road construction standards for other
public roads of the same classification in the local
jurisdiction."  In attachment 2, Utah shows a criterion (d)
but deletes the words for the criterion. After OSM received
the proposed amendment, OSM confirmed with Utah that the
attachment 1 version of“fhls _____ “amendment is what“Utah intended
tokgggpose,xo O0SM. If Utah decides to revise its" Proposed
amendment in response to this issue letter and resubmit it to
OSM, please revise attachment 2 to retain the words for
criterion (d).
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PETER STIRBA (Bar No. 3118) ) L k

43
MARGARET H. OLSON (Bar No. 6296) o " ~FE5 05 1993 -
' STIRBA & HATHAWAY _ - '
Attorneys for Plaintiff and Appellant : - BNIRICN G
215 South State Street, Suite 1150 v - OE.mase ‘l“;\;urﬁ

Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

' SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY, :  HIDDEN VALLEY COAL
COMPANY’S RULE 62(d)
Plaintiff and Appellant, :  MOTION FOR A STAY
PENDING APPEAL OR IN THE
v. :  ALTERNATIVE FOR A STAY
PENDING A RULE 8
the UTAH BOARD OF OIL, GAS & :  ADJUDICATION BY THE

MINING and the UTAH DIVISION UTAH COURT OF APPEALS
OF OIL, GAS & MINING, :
Case No. 920904813CV
Defendants and Appellees.
Judge Glenn Iwasaki

Plaintiff and Appellant Hidden Valley Coal Company ("HVCC"), by and through counsel
undersigned, hereby moves the Court for a stay pending its appeal to the Utah Court of Appeals
ordering the Defendants and Appellants, their officers, agents, employees, representatives, and
all persons acting in concert with the Defendants and Appellants, to refrain from issuing,
enforcing, implementing or acting upon in any way any notice of violation or cessation order

requiring HVCC to effect or implement its abatement plan for NOV N91-26-8-2. In the



alternative, HVCC moves .the Court to stay the Defendants from taking‘ any such aetron pending
an adjudication under Utah R. App. P 8(a) by the Utah Court of Appeals.
This motron 1s based upon Utah R. Civ. P. 62(d), Utah Code Jud. Admin. 4-501(4);
Utah R. App P 8(a), the record and pleadmgs herein, and a Memorandum in support filed and
served herewith. ‘
DATED this iﬂ@_of February, 1993.

STIRBA & HATHAWAY

MARGARET H. OLSON

Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company



CERTIFICATE OF HAND DELIVERY

I hereby certify that Qn thisﬁ day of Febl;uary; 1993, avt.ru’e:and,cofrect copy of the
foregoing HIDDEN VALLEY CQ_AL COMPANY’S RULE 62(d) MOTION FOR A STAY
PENDING APPEAL OR IN THE ALTERNATIVE FOR A STAi; PEND_ING A RULE 8
ADJUDICATION BY THE UTAH COURT OF APPEALS was hand delivered to the following : E

William R. Richards

Thomas A. Mitchell -

Assistant Attorneys General

UTAH DIVISION OF OIL,

GAS & MINING

3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180
d

L%J? MM ‘) Gl an —

k\pl\hvc-62d.mot
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PETER STIRBA (Bar No. 3118) = | }, b
MARGARET H. OLSON (Bar No. 6296) _ : }'Eu g 5oty
STIRBA & HATHAWAY G SR R _
- Attorneys for Plaintiff and Appellant ’ S ".fiS ON G-
215 South State Street, Suite 1150 , r’;;_ (A4S & M?Y\?‘h'

Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

' SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY, : REQUEST FOR EXPEDITED
' HEARING ON HIDDEN .
Plaintiff and Appellant, : VALLEY COAL COMPANY’S
A ' ' RULE 62(d) MOTION FOR A
v. - : STAY PENDING APPEAL OR
: IN THE ALTERNATIVE FOR A
the UTAH BOARD OF OIL, GAS & : STAY PENDING A RULE 8
MINING and the UTAH DIVISION ADJUDICATION BY THE
OF OIL, GAS & MINING, ' : UTAH COURT OF APPEALS
Defendants and Appellees. : Case No. 920904813CV

Judge Glenn Iwasaki

Plaintiff, by and through counsel undersigned, pursuant to Utah Code Jud. Admin.
4-501(3)(b), hereby requests an expedited hearing on its RULE 62(d) MOTION FOR A STAY
PENDING APPEAL OR IN THE ALTERNATIVE FOR A STAY PENDING A RULE 8

ADJUDICATION BY THE UTAH COURT OF APPEALS dated February 5, 1993.



'DATED this 5" day of February, 1993, :,

'STIRBA & HATHAWAY

'~ MARGARET H. OLSON
Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company

CERTIFICATE OF HAND DELIVERY

I hereby certify that on this éjj}day of 'February, 1993, a true and correct copy of the
foregoing REQUEST FOR EXP_EDITED HEARING ON VHIDDEbN VALLEY COAL
COMPANY’S RULE 62(d) MOTION FOR A STAY PENDING ‘APPEAL OR IN THE
ALTERNATIVE FOR A- STAY PENDING A RULE 8 ADJUDICATION BY THE UTAH
COURT OF APPEALS was hand delivered to the following: |

William R. Richards
Thomas A. Mitchell
Assistant Attorneys General
 UTAH DIVISION OF OIL,
GAS & MINING
3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

_ | [ ores

k\phthve-req.hrg
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SUPREME COURT OF UTAH

STATE OF UTAH

SALT LAKE CITY, UTAH @E@E‘[ﬂﬂg@

February 2, 1993

OFFICE OF THE CLERK

Thomas A. Mitchell

William R. Richards

ASSISTANT ATTORNEY GENERAL

#3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, UT 84140-1203

Hidden Valley Coal Company,
Plaintiff and Appellant,
V. ’ No. 930017
the Utah Board of 0il, Gas & 920904813
Mining and the Utah Division
of 0il, Gas & Mining,
Defendants and Appellees.

Pursuant to the authority vested in this Court, this case
is poured-over to the Court of Appeals for disposition.
All further pleadings and correspondence should be directed to
that Court. The address is 230 South 500 East, Suite 400, Salt
Lake City, Utah 84102.

Geoffrey J. Butler
Clerk



FEB 81 "93 14:14 JBR COMSULTARNTS GROUR

CONSULTANTS GROUP / ._ ;L :

GEOLOGY ENGINEERING ENVIRONMENT HYDROLOGY

Februarv 1., 1883

Ms., Susan White
Reclamation Specialist
Utah Division of 0il, Gas and Minineg
3 Triad Center, Suite 350

Salt Lake City., Utah 84180

/

SUBJECT: Hidden Valley Coal Company
Dgar Ms. White.

JBR Consultants Grour, as Hidden Valley Copal Company’s
representative, is Proposing the following seed mix a5 & supplement
to the seed mix approved in the Plan For Abatement of NOV NS1-28~5-

_2, dated December 8, 1592, As required under that Plan, if
conditions do not allow for seeding prior to February 1, 1983, an
alternative seed mix to that listed in the Plan will be submitted
for Division approval. As you know, seeding has not yet been done;
therefors an alternative mix is reguired. The mix listed below
includes warm-season species that would be appropriate for seeding
in early spring. The originally approved mix has heen purchased:
it will bs used in conjunction with this alternative, supplemental
mix, for a total seeding rate of 30.6 lbs/acre PLS.

Common Name Scientifig Nams lbs/acre PLS
Sand drapsesd Sporobolus cryptandrus 0.1
Galleta grass ~ Hilaria jamesii 3.0
Blue grama grass Bouteloua gracilis 0.5
Dessrt marigold Baiieva multiradiata 0.8
Desert globemallow Sphaerzlcea ambigua 1.0
Total E.1

JBR”s seed supplier has indicated that some of thess spocies
are in short supply; therefors, ws would like to order the
supplemental mix as soon as possible. We would appreciate timely
verbal approval, or comments, on the mix by the Division, Thank
you for your assistance on this matier.

Sincerely, ézzfi)

;%' : /@/ =RV N

Joseph M. Jarvis

President, JBR Consultants Group

Copy: Lee Edmonson, CalMat
Karla Knoop, JBR Consultants Group

Principal Office: Reno Office: Cedar City Office:
8140 South Highiond Drive, Suite A-4 1575 Delucchi Lane, Suite 220 865 South Cedar Knolls West
Sandy, Utah 84093 Reno, Nevoda 89502 Cedar City, Utah 84720

(807 943-4144 - (702) 828-4558 (801) 586-8793
Fox: (601) ©42-1852 , Fox (702) 828-4451 i+ e




January 26, 1993

Mr. Lee Edmonson
CALMAT Company
Properties Division

1801 East University Drive
Phoenix, Arizona 85034

Dear Mr. Edmonson:

Re: NOV N26-8-2, Implementation of Abatement Plan Hldden Valley Mine
Hidden Valley Coal Company, ACT/015/007, Folder #2, Emery County, Utah

An extension of time to within 30 days of written notification by the

Division,to implement and complete the seeding of the site as outlined in the
abatem

Sincerely,

Lowell P. Braxton
- Acting Director

cc: Pamela Grubaugh-Littig
Susan White
Bill Malencik, PFO
01500730
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Lowell Braxton, Acting Director
DIVISION OF OIL, GAS & MINING
Three Triad Center

355 West North Temple, #350

Salt Lake City, Utah 84180-1203

Re: NOV 91-26-8-2
Dear Lowell:

This is to confirm our telephone conversation of January
14, 1993 wherein you granted an extension of time to Hidden Valley
Coal Company to comply with its abatement plan previously submitted
and approved by the Division. It 1is my understanding that
considering the practical difficulties of seeding the site at this
time, and for other reasons, the extension of time is for a
reasonable time when it becomes practical to implement the plan.
I think both you and I would agree that this would probably be some
time in the late spring.

Would you please inform me more specifically when the
Division would like the work performed so that Hidden Valley can
have some ‘lead time in order to do the work that is anticipated.
Our consultant, Karla Knoop of JBR Consulting, will also be
visiting the site from time to time to assess conditions and will
be discussing the situation with Division staff on an ad hoc basis.

As you know, Hidden Valley has appealed the decision from
the Third District Court which upheld various aspects of the
initial NOV. As you also know, Hidden Valley intends to prosecute
that appeal to its conclusion and this extension request should not
be considered as limiting Hidden Valley’s option to pursue its
appeal or to seek appropriate judicial relief pending a resolution
of the issues by the Utah Supreme Court. While I have appreciated
your candor and assistance throughout these recent negotiations, I
do not want you or the Division to misunderstand that Hidden Valley
believes it has no choice in 1light of the bond clock issue to
pursue its appellate rights.

Pow.  plone Liofl L”?““;‘
Loh [-8B

1801 E. UNIVERSITY DRIVE / PHOENIX, AZ 85034 / P.O. BOX 52012, ZIP 85072 / (602) 254-8465
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Mr. Lowell Braxton
January 20, 1993
Page 2

In any event, I will expect written confirmation from you
concerning a new time frame for implementation of the abatement
plan which more specifically delineates what the Division believes
is reasonable under the circumstances.

Thank you for your cooperation and assistance.

Very truly yours,

Lee Edmonson, Manager

Planning and Regulatory Affairs
LE/cn .

93-004




Mr. Lee Edmonson
CALMAT Company

Properties Division

1801 East University Drive

Phoenix, Arizona 85034

Dear Mr. EdmﬁWS . W ;

Re: Review of Abatement Plan for the NOV #N91-26-8-2, Hidden Valley Mine %Z/

Plan, Hidden Valley Coal Company, ACT/015/007, Folder #2, Emery Count

Utah , Z r ~ Z
Enclosed please find the reviews for the abatement plan for thg¢/Hidden

Valley Mine NOV #N91-26-8-2. If you have any questions, please gall me.

Lowell P. Braxton
Acting Director

cc: Pamela Grubaugh-Littig
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UTAH COAL MINE REGS

MRP (COMMITMENT TO REPAIR EROSION)
MRP (COMMITMENT TO SEED ALL DISTURBED AREAS)
PHOTOS OF GULLEY ERQOSION

PHQOTOS OF ROAD QUTSLOPE AND PAD OQUTSLOPE

GULLEY AND PAD ADDITIQNAL MEASUREMENTS

PERMIT
PRECIPITATION RECORDS

EROSION PROCESS AND CROSS SECTION SKETCH QF
CUTSLOPE ROAD

INSPECTION REPQORTS B
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notfice of violaiion

7= - EXHIBIT T -
@ SLAISRAL RESdURCES

QOu. Gas & Miung

3 Triad Center « Suite 350 « Sait Lake City, UT 84180-1203 « 801-538-5340 .Page 1 of>5__

NO. N_Ql-2G~ 8-2_

To the following Permittee or Operator:

Ncme._CO.‘q_ (‘Mﬂf‘r Oo-

) |
Mme—_’iliddﬁ.ﬁ_l,la_uﬁu : (] surace & Underground O other

Counfy_EMEJ:ﬂ ] Q State iii Telechone

- . R .
Mailing Acdress 1501 Unwer = 2.4
.o T4 { ' ~ . . . : .
State Permit No._ACT] Q1S LOO"(
Ownership Category U state O rederat E{, Fes O Mixed

Date of inspection.&XQM&gg)t‘ 20 \Q9 1 ' 19

fime of inspection 8 A Kam O p.m. fo i D'G.m. 1 p.m.

NOperc:'r_or Name (other than Permitiee) _\»ﬁm

Mailing Address . ! A

Under cuthority of the Utah Ceal Mining and Reclamation Act, Section 40-10-1 et seq.. Utah Code Annotated, 1953,

the undersigned authorized representative of the Division of Oil, Gas & Mining has conducted an inspection of

Qtove mine on above date and has found violation(s) of the act, regulations or required permit condition(s) listed

in attachmenit(s). This notica constitutes a separate Notice of Violation for each violation listed.

You must abcie each of these viclations within the designated abatement time. You are responsitle for doing aft
work in a safe and warkmaniike manner.

The undersigned representoti\}e finds that cessation of mining is 'is not [EQ expressly or in practical effect required

by this notice. For this purpose., “mining” means extracting coal from the earth or g waste pite, and transporting it
within or from the mine site.

. This notice shall remain in effect until it expires as provided on reverse-side of this form, or is modified, terminated or
vecated by written notice of al authorized represeniative of the direcior of the Divisicn of Qil, Gas & Mining. Time for
coatement may be extended by cuthorized represeniative for good cause, if a request is made within a reasonabie

lime before the end of abatement period.

Date of sémee/moi!ing _\[\_QLL%L Time of ssuice/moiling_L_D a.m. Zj p.m.

.

hee Edmonsan - Enat

Permittee/Operaior representative Title
Signature
wd Malenale Rec. Spec.
@ of Qil. Gas & Mining representative Title |
g @/QQ 7.4,
Signature ldentification Number
ifztfoy,

SEE REVERSE SIDE
WHIIE-DOGM  YELLOW-OSM  PINK-PERMITTEE/OPERATOR  GOLOENRQD-NOV FILE

OOCAM/NGV-1 an equat opportunity employer

cen M. Kade Knoc(o.

11/85



; a0
%‘z é UTAH
V NAIURAL RESOURCES

Qui, Gas & Mining che_zn__of_é_

NOTICE OF VIOLATION NO. N4(-26-8-2

Violation No.___ of 2.~

Nature of violation

. . \
! WOUS  Tn b; ‘%ab{e
MMLMM Mjﬁm«:u&

Provisions of act, reguiations or permit violated

B-llU-201- 742, 312,
Kby -201 - 742,113

Portion of opercnon ro wmch notice gpplies

Remediat action required (including any interim steps)

.
.

’ VAR (M (Z 8. XA S0

Abatement time (nncludmg interim steps)

WHITE-DOGM  YELLOW-OSM  PINK-PERMITEE/OPERATOR GOLDENROD-NOV FILE

BOCMINOV-2 an equat opportunity empiloyer 1i/8s



£ m .
sk P utan
v. NATURAL RESOURCES é
' Page 063

-

Cil, Gas & Minung

NOTICE OF VIOLATION NO. N QI«Q(Q-S-Z-

Violation No. %‘ of 2¢ _

Nature of viclation

A I\ _ Tay

Provisions of act, regulcﬁons or permit violated
K-614-301-52 1,251 —
Ko i) =301- 284~

Portion of operation t& which notice applies

- Road and sixesw. disduxbed @ukslopes
- Road wosl v0es

Remedial action required (including any interim steps)

QSLLMM&MLWWQM pescled

Abatement time (including interim steps)

j@mmmf

| WHITE-DOGM YELLOW-OSM  PINK-PERMITTEE/OPERATOR GOLDENRCD-NQV FiLE

DOCAMMOV-2 an equal opgotunity emgloyer 11/8s



UTAH
NATURAL RESQURCES
Cit, Gas & Mining

3 Triad Center - Suite 350 - St Lake City. UT 84180-1203 - 801-538-5340
MODIFICATION OF ) \
NOTICE OF VIOLATION/CESSATION ORDER

To the following Permifttee or Operator:

NomeQ&Lﬁi&QiQ@;H\ddeY\ 0&&6&& @CG& O’O

Mailing Addiress M@Mﬁ%&%@ﬁ@fgﬁ 04
Acklois]oor

State Permit No.

= : .
)

&

N

Utah Coal Mining & Reclamation Act, Section 40-10-1 et seq.. Utah Code Annotated (1953):

Notice of Violation No. N Q=20 - 8- 9,  aatea aNov_ 29, 190G

Cessation Order No. C Lﬁf A ' dated ____ 19 :

- part L of 71, is modified as follows: A_bst)u‘sj_j?ﬁmg& BN 0:\3&;1('\{51;)
@M&%@@SL -
E; le ﬁ M Q&mgﬁgoz\ _Jp‘(‘(’eu %Al')—(':blscﬂ

T +

— \
part 2. of 21 _is modified as follows: MM%@MML
Reason for modification is li (\Mj) :Q‘XOQP&‘@—%!Z—[&{,} q l

Part ﬂ[ﬁ:i

Date of serrica/mailing Wﬂ; 1 /99& Time of sersee/mailing LQLQQ_ Oa.m. ;ﬁ[p.m.

‘Oate of inspection Q&MM&(__
LSLEAMﬁOY\ : &Mﬁﬁa@ FL%M,W

Permuttee Operator tepresentative Title

Mol

Signature

s 250/ /=392

WHITE ~ DOGM YELLOW - St < _PEOMITEE OPERAICA  GOLOENACD — NOV FILE

TN o0 eoue conottumty emoioyer Rewv 12

Reaqason for moo’ir’icotio_n is

is modified as follows:,

Titte

ZQ,_




EXHIBIT #LT({ =

HIDDEM VALLEY COAL CO.

BEGULATIOM CITATION OM NOYV 91-26-5-2

VIOLATION _1 QF

R614-301-742,312.

R614-301-354

1

(ERGQSTION)

"THE DIVERSION AND ITS APPURTEMNANT STRUCTURES WILL

BE DESIGNED, LOCATED, CONSTRUCTED, MAINTAINED AND
USED TO BE STABLE. ®

"MINIMIZE EROSION TO THE EXTENT POSSIBLE. ™

(DISTURBED AREA -AND SEEDIHNG)

"FAaR

THE PURPOESES

>
O
-
=
<
-3
H
1
(0

"REVEGETATION: TIMING. DIZTURBED AREAS WILL BE
PLAN%ED DURING THE FIRST NORMAL PERIOD FOR
FAVORABLE PLANTING CdNDITIOHS AFTER REPLACEMENT OF
THE PLANT-GROWTH MEDIUM. THE MNCRMAL PERIOD FOR
FAVDQABL& PLANTING IS THAT PLANTIMG TIME GENERALL%
ACCEPTED LOCALLY FOR THE TYPE OF PLANT MATERIALS

SELECTED.



N

521.180.

521.200.

521210:

521.220.

521.230.

521.230.

521.241.

521.242

521.243.

521.244.

Other relevant information required by the Division.
Signs and Markers Specifications. Signs and markers

will:

Be posted, maintained, aod removed by the persoa
who conducts the coal minisg and reclamation
operations;

Be 3 uniform design that can be casily seen and read:
be made of durable material; and conform to local

laws and regzulations;

Be maintained during all activities to which they
pertain; ’

Mine and Permit Ideatification Signs.

For the purposes of UNDERGROUND COAL

MINING AND RECLAMATION ACTIVITIES,
identification signs will be displayed at each poiat of
access from  public roads to arcas of surface
operatioas and facilities on permit areas; :

For the purpcses of SURFACE COAL MINING
AND RECLAMATION ACTIVTTIES, identification
signs will be displayed at each point of access to the
permit area {rom public roads;

Show the name, business address, and telephone
number of the permitide who coaducts coal mining
and reclamation oper:u'ions and the identification
number of the permmanent program permit authorizing
coal mining and reclamation operations; and

-Be retained and maintained until after the refease of
“all bonds for the permit area;

521.250.

521251

Perimeter Markers.

MIMING AND RECT AMATION ACTIVITIES, the
perimeter of all areas affected by surface operations
or facilities before beginning mining activities will be
clearty marked; or

521.252.

521.260.

521.261.

521.262

For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTIVTTIES, the perimeter
of a permit area will be clearty marcked before the
beginning of surface mining activities;

Buffer Zone Marckers. .

For the purposes of UNDERGROUND COAL
MINING AND RECLAMATION ACTIVITIES,
signs will be erected to mark butfer zones as required
under R614-301-731.600 and will be clearly marked
to prevent disturbance by surface operations and
facilities; or

For the purposes of SURFACE COAL MINING
AND RECLAMATION ACTTVITIES, butler zoacs
will be marked along their boundades as required
under R614-301-731.600; and

—

For the purposes of UNDERGROUND COQAL.

oy

EXHIBIC 11

R614-301-500. COAL MINE PERMITTING: ENGINEERING

tn
<O

- EXHIBIT IV

521.270. Topsoil Markars. Markers will be erected to mark
where topsoil or other vegetation-supporting material
is physically segrezated and stockpiled as required
under R614-301-234.

522 Coal Recovery. » The permit application will inciude a
description of the measures to be used to maximize the use
and conservation of the coal resource. The description will
assure that ccal mining and reclamation operations are
coaducted *s0 as to maximize the utilization and
conscrvation of the coal, while utilizing the best technology
currently available to maintain environmental integrity, so
that reaffecting the land in the future through coal mining
and reclamation operations is minimizad.

523. Mining Method(s). - Each application will inciude 2
description of the mining operation proposed to be
conducted during the life of the mine within the proposed
permit area, including, at 2 minimum, a narrative
description of the type and method of coal mining
procedures  and proposed  enginesring  techaiques,
aaticipated annual and total production of coal, by toanage.
and the major equipment to be used for all aspects of

. those operations. - '

5231000 SURFACE COAL MINING AND
RECLAMATION ACTIVITIES propesed to be
conducted within the permit area within 500 fest of
an underground mine will be described to indicate
compliance with R614-301-523.200.

523.200. Mo SURFACE COAL - MINING AND
RECLAMATION ACTIVTTIES will be conducted
closer than 500 feet to any point of cither an active
or abandoned underground mine, exczpt to the extent
that:

523.210. The operations result in impceoved resource recovery,
abatement of water poilution, or climination of -
- hazards to the health and safety of the public; and

o2l that

522.220. The nature, timing, 2nd sequencs cf the sctivitizs that
propose 1o mine closer than 500 feet to an active
underground mine are jointly approved by the
Division and MSHA.

- Blasting and Explosives. For the purposes of SURFACE
COAL MINING AND RECLAMATION ACTIVITIES,
each permit application will contain a blasting pian for the
proposed permit area explaining how the applicant will
comply with R614-301-524. This plan will include, at a
minimum, information setting forth the limiwations the
operator will meet wieh regard to ground vibration and
airblast, the bases {or those limitatioas, and the methods
1o be applied in controlling the adverse effects of blasting
operations.  Each blasting plan will also contain a
description of any system to be used to monitor
compliance with the standards of R614-301.524.600
including the type, capability, and sensitivity of any
blast-monitoring equipment and ;;roposcd procedures and
locations- of monitoring. Blasting operations conducted
within 500 feet of active underground mines require
approval of MSHA. Blasts that use more than five pounds
of explosive oc blasting agent will be conducted according
to the schedule required under R614-301-524.400. Forc the
purposes of UNDERGROUND COAL MINING AND
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R614-100- ADMINISTRATIVE: INTRODUCTION

RE14+100- ADMINISTRATIVE: INTRODUCTION

100. Scope

200. Definidons’

300. Resportsibility

400. Applicabiliry

50Q. Peddon to Initiate Rulemaldng
600, Nodce of Cinzent Suits

700. Avadability of Records

800. Compuwadon of Time

R614-100- ADMINISTRATIVE: INTRODUCTION

R614-100-100. Scope

110. General Overview. The rules presented herein establish
the procedures through which the Utah State Division of
Oil, Gas and Mining will implement those provisions of the
Coal Mining Reclamation Act of 1979, (the Act)
pertaining to the effects of coal mining and reclamatioa
operations and pertaining to coal axploration.

120. R614 Rules Organization. The R614 Rules have been
subdivided into the four major functional aspects of the
Divisioa’s coal mining and exploration State Program.

121. The heading entitled ADMINISTRATIVE encompasses
general introductory material, definitions applicable

throughout the R614 Rules, procedures for the exemption -

of ceriain coal extraction activities, designating areas
unsuitable {or coal mining, protection of employees, and
requirements for blaster certification.

- 122, The heading entitled COAL EXPLORATION establishes

the minimum reqdirements for acquiring approval and
identifies performancs standards for coal exploratioa.

123. The heading entitled COAL MINE PERMITTING.
describes cermain procedural requirements and optioas
atiendant {0 the coal mine permitting process. Moreover,
the minimum requirements for acquiring a permit for a
coal mining and reclamation operrtion are identified.

124. The heading entitled INSPECTION AND
ENFORCEMENT delineates the authoty, administrative
procedures, civil penallies, and employee protection
attendant to the Division’s inspection and enforcement
program.

130. Elfective Date. The provisions of R614-100 through and
including R614 402 will become effective and enfocceable
upon final approval by the Office of Surface Mining, U.S.
Department of <the interor. Existing coal regulatory
program'ru(a, R614 Chapters | and I, will be in effect
until approval of R614-100 through R614-402 by the
Office Surface Mining and will be coasidered repealed
upon approval of R614-100 through R614-402.

R614-100-200. De<flinitioas

As used in the R614 Rules, the following térms have the
specified meanings:

"Abandoned site” means, for the purpose of R614-400, a coal
mining and reclamation operation {or which the Division has
found ia writing that, (a) All coal mining and reciamation
operations at the site have ceased; (b) The Division has issued

(1]

at least oae notice of violation or the initial program equivalent,

-and cither: (i) Is unable to serve the notice despite diligent

cfforts to do so; or (i) The notice was served and has
progressed to a failure-to-abate cessation order or the initial
program equivalent; (c) The Divisioa: (i) Is taking action to
ensuyre that the permittee and operator, and owners and
coatroilers of the permittes and operator, will be preciuded
from receiving future permits while violaticas continue at the
site; and (ii) Is taking action pursuant to section 40-10-20(5),
40-10-20(6), 40-10-22(1)(d), or 40-10-22(2)(a) of the Act to
ensure that abatement occurs or that there will not be a
recurrence of the failure-to-abate, excegt where after evaluating
the circumstances it concludes that further enforcement offers
little or no likelihood of successfulty compelling abatement or
recovering any reclamation costs; and (d) Where the site is, or
was, permitted or bonded: () The permit has expired or beea
revoked, or permit revocation procesdings have been initiated
and are being pursued diligently; and (ii) The Division has
initiated and is diligently pursuing forfeiture of, or has forfeited,
the performance boad. (e) In lieu of the inspection frequency
established in R614-400-130 the Division shall inspect cach
abandoned site as necsssary to monitor for changes of
environmental coaditioas or operational status at the site. ()
Before czasing to pBfform inspections at the {reguency required
by R614-400-130 at an abandoned site, the Division will: 0]
Evaluate the environmental conditions and operational status of
the site; and (i) Document in writing the inspection frequency
necessary o comply with paragragh (e) of this definition and .
the reasoas {or selecting that frequency.

"Account” means the Abandoaned Mine Reclamation Account
established pursuaant to 40-10-25 of the Act.

"Acid Drainage” means water with a pH of less than 6.0 and in
which total acidity exceeds total alkalinity discharged from an
active, inactive, or abandoned coal mining and reclamation
operation, or {rom an area affected by coal mining and
reclamation operatioas.

Acid-Forming Malerials” means earth materials that contain
sulfidé minerals or other materials which, if expased to air,
water, or weathering processes, form acids that may creste acid
drainage.

"Act” means Utah Code Annotated 40-10-1 et seq.

"Adjacent Area” means the area outside the permit area where
a resource ot resources, determined according to the context in
which adjacent area is used, are or reasoaably could be expected
to be adversely impacted by proposed coal mining and
reclamation  operations, including probable impacts {rom
underground workings.

e

"Adminisiratively Complete Application” meaas an application
{or permit approval or approval for coal exploration, Wh.crc
required, which the Division determines to contain infocmation
addressing each application requirement of the State ngr?xm
and (o contain all informatioa necessary to initiate processing
and public review.

"AfTected Area” means any land or water surface arca which is
used to facilitate, or is physicaily aitered by, coal mining and
reclamation operations.  The affected area includes the
distucbed area; any area upon which coal mining and
reclamation operations are conducted; any adjacent fands the




- EXHIBIT IV, -

Reclamation Plan

Chapter III

Introduction

Soldier Creek Coal Company, a Utah Corporation and a wholly—ownad

~
subsidiary of CalMat Company, purchased this property and leasad

n
(D

the right to mine coal from Ivie Cresk Coal Company to devalop

the coal as a fuel source for their cement kilns (See Platse I for

location and Plate la for ownership). A& mining and reclzamation
T T T

4
plan was submitted for cnls mine on SeDLenber 7, 1973 undar the
PR

e o i i

—— e e e T T e L e e e

O0Si#1. Interim Regulations. This mining and reclamation plan was
e TN e T

granted conditicnal tentative approval on February 4, 1980 under
et

T e e e e e e e ™™t ™™ e

the Interim Program-by the Utah Division of 0il, Gas and Min-

- P S e e et e e e o e e e e & e s e -

ing. E‘lna1 approval under the Interim Program Regulations for

R e et —— e, e e e e e
- e e e s e I i

Coal Mining and Reclamation Operations and the Utan Mined Land
ined Lant

~ e T e e . -
e et e e A e e Nt

Reclamatlon Act was received April 14, 1989. A corporate

[EEEEY o e et e e s T it

e e e

guarantee of $152,509 was posted to cover projected reclamation
costs under the Interim Plan. These plané, amendments and
correspondence are on file at the Division's offices in Salt Lake

City.

/
! H in
The mlnlng plan for Hidden Val{izxgroposed productlonﬁigmpegln

e e — e e T et e



June, 1981. Maximum production was to be 500,090 tons annually
WM/\WW

with an expected mine life of 49 years. The initial development
work commenced on April 17, 1980 with this goal in mind. However

by August, 1989 it became evident that gggggggglggggiﬁggusi had
%

changsd and it was decided by the company to cease development. v
e i T V- S,

S

-

Within this short construction period a paved 2.75 mile access
%} A e

IS
road from Highwey 19 to the proposed coal proceésing site was
completed with state funds and dedicated to Sevier and Emery
Counties (See Appendix I, ROW documents). A 0.5 mile gravelad

. e ety e B G
Class II road was completed to gain access to the coal seams
I I DU |

adjacent to Ivie Crzek. The upper seam 1is-designated the B coal

seam and the lower seam is called the A seam. At the coal seams

ol

two ads were coanstructed for the future portal operations arsa.
-YO _pads . C

Culverts were iastalled in the graveled access road and in the
benCheS»Egiféiiiiiii_EEEEEOl' A sédiment pond was constructed on
the lowef péd_to receive surface flows from the pads. Bulk-coal
samples werz obtained from the existing exploratory adits in the
two naturally exposed coal seams (See Figure I). These exposed
coal seams were faced up and diversions were coastructed above
the seams in anticipation cf portal construction. Topsoil was
stockpiled adjécént to the-upper or "B" seam pad.

Because wmine Gevelopment did not proceed beyond this stage, no

coal production was realized. Consequently no other proposed
- 2

facilities for mining and coal processing were constructed on the
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portion to be restored, it is expected that the channel bottom
will rest on bedrock. The gradient of the channel will be the
same as it was on the culvert (9.971 ft/ft) (Figure V). The

channel will be riprapped to stabilize the disturbed section.

The other two 18" diameter culverts are road drainage culverts
which were spaced to convey runoff under the road to prevent
significant erosion. With the resmoval of these culverts waterbars
will be installed approximately every 200 feet at a 45° angle to
the direction of "the roadbed. These waterbars will sérve a
similar purpose as the culvefﬁs, ﬁo conﬁrol and collect surface
runoff from the road and the hillsides above the road. The 13
waterbars will.ge approximately 18" higﬁ by 72" wide with a

rounded crest’ extending across the road (Figure VI). The ar2a

justf&p hill from the bar will be excavated to a depth of 12" by

—"

a width of 48". The small flows diverted at each waterbar will be

discharged tg the west into the natural rockfill above the

ephemeral drainage.

'M“"’wr

The roadbed will then be ripped to increase percolation and
water-holding capacity. The entire road surface will be seeded. A
gate with a lock will be installed near the top of the road to
discourage trespass and prevent livestock drift onto the

revegetated areas (Plate III1).

EEEENEE£G*HM“*H”1~BLQSffﬁkéﬂlviii\iiii‘wi11 restore theAEEEB;al

21



RECEIVED

. S0 w25 199
drainage patterns and control erosion. §
= SRSV OF O

&
%

S &

GAS & MINING PRICE UTAH

A variance is requested to allow the access road and aSS0CIaTEd CGT
and fill terraces to remain upon reclamation. A description of the
meaﬁs by which this variance will allow the postmining land use to
be achieved is described in the following paragraphs. The variance
will simply enhance the premining land use capabilities, while
allowing the use to remain the same. It will also enhance the
ability to meet other requirements of the Division such as
revegetation, erosion and runoff control. In addition, CalMat, the
land owner, approves of the variance; the variance is also

compatible with the operation of adjacent lands.

A stability analysis has been conducted on the slopes which would
not be restored ‘to-natural contours and is described in this
document. -All -coal wastes have been covered, sq retention of the
cuts and fills will not result in exposure of waste materials. As
described below, greater benefits to the waﬁershed will occur as a
result of maintaining the cut and fill terraces than would occur if
the natural /contours were restored. High velocity runoff and
consequent erosion will be minimized if the road bed is in place,
and use of the road surface as a livestock trail will prevent
impact to Ivie C;eek and its adjacent riparian lands as a result of

trampling.

Retention of‘the cut and fill terraces of the roadway will aid in
the protection of critical soils and enhance the forage production
at the site. According to the RMP for the adjacent San Rafael
Planning Area, one of the main BLM means of protecting critical
soils 1s to grade slopes such that they serve to collect water to
aid in onsite revegetation. The roadway functions to provide this.
In addition, the roadway is in line with other BLM goals of water-

-~y "'3

barring roads and protection of rlparlan‘areas as descrlbed later

in thlS section.

Plan Revision




- EXHIBIT B -

(' .
water-barring—of_ the road and fillimng of the small roadside ditch

the discharge into this ¢ vt will be eliminated.

T T~

UMC 817.183 Backfilling and Grading: Covering Coal and 2Acid- and

Toxic-Formin
~_ ) B

_\ . o . /.. .
Coal or other-associated materials are not reddily evident on the

- P

- 1 = = N . e oo - . i
site. Snhould any of these materidls be discovered during

Materials

ta]

-

coal

0]

excavation and backiilling they will be placed against th

5 - . ~ . . . . -
seams and covared with“other non-toxic materials. Thers is no
- .

; -
water drajinage from the ‘coal seams or adits. Therefors, acid mine

=

e R T o . R . .
drainage and related toxic elsm=znts would not b= discharged from

the site. See letter in Appendix Ia.

UMC 817.196 ,Regrading or Stabilizing Rills and Gullies

The existing rills in the road surface will be eliminated with
water-varring and ripping of the road surface. The rills or
\/vh—l_\/\_/_\

gullies that may appear during post-reclamation monitoring will
o e T e ™ e T T ——

be stabilized by filling with soil and rocks. Chronic sites will
J _ Nronlc S-tEsS WO
[N N e

be stabilized with small gabions or rock check dams.
™ e

27



== EXHIBIT ¥T =

VI Revesgetation - Including Seeding, Mulching, Planting,

Irrigation, Etc.

UMC 817.111 Revegetation: General Raguiresments

The esntire 6.7 acres of disturbed ground will be proparly
X e e s
scarifisd, sssded, fsrtilized, mulched and covered to provide the
T I I N N e S e S

-
|—

best possible ocopportunity for plant growth. The road fill sloopes

-—c

!

and somz small sites will require hamé application of seed, mulch
B ~ s —————

=

and fertilizer. The recleamation work is scheduled, for ate fall,

1986.

A
41}

7 - - . - - - -
The proposed fertilization rate is based upon lab analysis of

composite soil samples secursd in #March, 1986. aAdditional soil

[{)]

samples will be taken after topsoil materials are sorsad on the

on "A" Seam pad. Thes=e

material

1)
0,
n
o8

"B" seam pad and from mix
later analyses will be used to determine the actual fertilization

rates.

Irrigation 1s not planned.

It is not contemplated that there will be a pest or disease

coatrol problem.

Cattle grazing during the revegetation process will be limited by
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Exvisr IXC

ATTACHNERT T

HIDDEN VALLEY COAL COMPANY

ACT/015/007
I. NOTICE OF VIQLATION
A. N91-26-8-2, 1 of 2, 11/22/91
**R614-301-742.312.1 FAILURE TO MAINTAIN DIVERSIONS TO BE STABLE.
**R614-301-742.113 FAILURE TO MINIMIZE EROSION TO EXTENT POSSIBLE.
** ABATEMENT: SUBMIT PLANS TO STABILIZE DIVERSIONS AND

MININIZE EROSION.

—

) - \ !
/ ﬂ///// / N///’//’} 7
ISTUR G LAND WITH 100 FEET/OF IVIE CREEK

///EITHBUT AUTHDRIZA- ON FRDM,IHE DIVISION
/ COMPLY WITH R64S 301-731.611 AND 731 620.
" SUBMIT AMENDED PAP TO DEMONSTRATE COMPLIANCE.

Ry |

II. ERQSED GULLIES AT HIDDEN VALLEY COAL COMPANY ADDITIONAL EXPLANATORY

INFORMATION
»#ADDITIONAL
MEASUREMENTS: ' 3 EROSION GULLIES CITED IN THE VIOLATION DATED
NOVEMBER 22, 1991 AND MEASUREMENTS OF 2 OTHER GULLIES
THAT WERE ORIGINALLY OBSERVED AND NOT CITED IN THE
VYIOLATION.
**DATE: 3/10/792
**MEASUREMENTS AND ‘
PHOTOS TAKEN BY: TOM MUNSON AND BILL MALENCIK IN THE PRESENCE OF
JOE JARVIS '
*»*EQUIPMENT: 100’ STEEL TAPE MEASURE, 24’ TAPE MEASURE AND 3SMM

CAMERA WITH COLOR SLIDE FILM

**WHERE: GULLY ERCSION ON THE ROAD OUTSLOPE, 4 BELOW GATE AND 1
ABOVE GATE AND THE DISTURBED ENCROACHMENT ON IVIE
CREEK (STREAM BUFFER ZONE)



MEASUREMENTS BELOW
TAKEN ON 3/10/92

ORIGINAL MEASUREMENTS
TAKEN ON 11/19/91

...CITED AS A VIOLATION

REMARKS

INSTABILITY ON BOTH BANKS.

TENSION CRACKS.

LOOSE SOIL IN THE BOTTOM OF

THE GULLY.

SOME RIP RAP AT THE HEADCUT.

GULLY #1

ORIGINAL HMEASUREMENTS
DEPTH: 26"

WIDTH: 58"

...CITED AS A VIQLATION

REMARKS
SLOPE ESTIMATE 6:1
ALL RIVER ROCK RIP RAP

WASHED OUT OF THE

ERQSED GULLY.

GULLY #2

ORIGINAL MEASUREMENTS
DEPTH: 37"

WIDTH: 82"

...NOT CITED AS A VIOLATIOHN

REMARKS

ISLAND 3’ WIDE | GULLY SPLITS
ISLAND 6’ WIDE 1 INTO TWO
ISLAND 5’ WIDE | -WATERCOURSES

OBSERVED AND
NOT MEASURED

..CITED AS A VIOLATION

REMARKS

TENSION CRACKS PREPARATORY

TO BANK FAILURE.

RIVER ROCK RIP RAP REMOVED

BY RUNOFF.

GULLY #3

ORIGINAL MEASUREMENTS
DEPTH: 34"

WIDTH: 79"

GULLY & TOTAL LENGTH - 19 FEET.
CROSS SECTION
STATION DEPTH WIDTH
@3’ 22" 44n
@s’ 36" 60"
@13 24" 24"
GULLY B TOTAL LENGTH - S1 FEET.
CROSS SECTION
STATION DEPTH WIDTH
@46’ 60" 7
@38’ 16" 4’
@30’ 24 4’
@17’ 16" 7
GULLY C TOTAL LENGTH - S3 FEET.
CROSS SECTION
STATION .. .DEPTH WIDTH
@49 42n 10’
@41 36" 14’
@30’ 36" 15’
@25’ 24" 12
@20 12" 14
GULLY D TOTAL LENGTH - 53 FEET..
CROSS SECTION
STATION DEPTH WIDTH
@47’ 52" 8’
@33’ 48" 9’
@20 20" =
@9’ 24" 12’
GULLY E TOTAL LENGTH - 83 FEET..
CROSS SECTION
STATION DEPTH WIDTH
@70’ 236" 8’
R62’ 38" 137
@45’ 34 14’

@10’ a* 10’

..NOT CITED AS A VIOLATION

REMARKS

QBSERVED AND
NOT MEASURED




PAGE 3
ATTACHHERT T
DISTURBED EHCROUACHNENT QH IVIE CREEK
6T€€ H on
FEAH TGP SLOPE
ENCROACHMENT WIDTH MEASUREMENT REMARKS
A 2337 65’ ROCK AT THE RBOTTOM.
SOME SUITABLE AREAS FOR SEEDING.
132’ 337

ALL ROCK.

NO AREAS SUITABLE FOR SEEDING.
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ExsisiT XL

II. CLIMATIC OBSERVATIONS

In general, runoff andasubsequent water supplies are a direct function of the
climaﬁc conﬁitions in any gi§én area. Furthermore, the significance of the weather
affecting the flow characteristics of the East Mountain springs cannot be
overemphasized.

Most of thé water supply in the Western United States originates in the high
mountain ranges as snowfall duﬁng winter periods. Snowmelt augmented by spring
predpitation produces runoff which is utilized downstream. Fall precipitation influences
soil moisture conditions prior to sndwpack accumnulation and has a bearingupon runoff
the following year.

A.  Recional Climatology

~ From 1982 to 1984 the Western United State;s, especially Utah, experienced
an uﬁprecedented wet cycle of precipitation. The pattern changed in 1985 withr
conditions returning to slightly above normal. During the 1986 water year the extremely
wet trend returned, and the upper Cblorad_g River Basin experienced above average
precipitation. The 1987 weather patiem changed dramaticall)./ with near normal vaﬂey
precipitation and mountain snowfall much below normal. The resulting 1987 runoff
was substantially below normal. The drought continued into 1988, 1989, 1990, and
1991 with runoff amounts much below normal for five consecutive years.

B. Local Climatology

1. Precipitation

Valley precipitation in Emery County during 1991 was above average.

The mountains in the San Rafael Basin received below normal snowfall during the



1990-91 winter; however, precipitation at Electric Lake (22.56") was above normal
due to an abnormally wet summer.

Precipitation amounts recorded at Hunter Plant, Huntington Plant, Electric
Lake, and East Mountain for the 1991 water year (October 1990 to September 1991)
will be presented since these sites include low elevation, intermediate elevation, and
two high elevation observation sites in the immediate vicinity of mining activities.
The values are shown in Table 1 on the following page.

A comparison of precipitation for 1990 and 199_1 mierits consideration
in this study. The intent is to develop a correlation between yearly p;ecipitation and
spring discharges on East Mountain. Table 2 is a comparison of the 1990-1991

precipitation levels recorded at the four locations.

TABLE 2: /.COMPARISON OF 1990 AND 1991 PRECIPITATION (Inches)

o 1990 1991 1991 As
Station - Amount % of Normal Amount % of Normal % of 1990
Huater Plant 473, 684 6.66. .96 141 ¢

* Huntington Plant 1176 157 1161 - 155 %9
Electric Lake 2040 104 22.56 115 111
East Mountain O 10.90 ceteeiein JT i eemre 1269 e e 91 o 116
Average % 102 ) 114 117

Table 2 indicates that 1991 precipitation was higher than 1990 at Hunter,
Electric Lake, and East Mountain and lower at Huntington. The overall precipitation

at the four stations averaged seventeen percent (17%) higher in 1991 than in 1990.



October
November
December

S 1991
January
‘February
March
april

May

June

July
august
September
TOTALS
Mean Monthly

TABLE 1:

PRECIPITATION IN EMERY COUNTY, UTAH (1991 Water Year)

Hunter Plant

(Elev. 58007)

Precip % Of
{in,) Normal

0.04 5
0.00 0
0.19 35
0.02 5
0.29 70
0.77 183
0.10 23
1.09 185
0.58 126
0.94 162
0.53 52
2.11 . 264
6.66 96
0.55 ——

Huntington Plant

(Elev. 65007)

Electric Lake

Precip ¥ Of
{in.) Normal"

0.45 36
0.03 5
0.43 91
0.44 83
0.37 109
0.68 110
'0.13 24
3:13 549
0.60 146
1.14 120
1.87 275
2.34 442
11.61 155
0.97 ———

(G20

(Elev. 8350')

Precip. % Of

{(in.) Normal

1.32 62
0.90 48
1.64 57
1.49 74
1.61 93
4.24 222
3.06 182
2.60 174
0.57 70
1.04 89
1.39 164
2.70 257

22.56 115
1.88 -

East Mountain
(Elev. 89857)

Precip. % of
(in.) Normal

0.48 34
0.26 20
0.66 63
0.34 33
0.39 34
2.34 144
0.59 66
1.83 232
0.21 40
1.01 72
1.48 87
321105, 216

12.70 91
1.06 -—=




y

Huntington, Electric Lake, and East Mountain from the beginning of operation at

Tables 3, 4, 5, and 6 indicate monthly precipitation values at Hunter,

each site. The tables indicate monthly trends as well as the great fluctuation in yearly
totals. Figure 2 shows monthly precipitation at the East Mountain site for the 1991
water year.

The correlation of precipitation levels with spring discharges will be

discussed in the East Mountain Springs section of this report.



TABLE 3:. HUNTER PLANT PRECIPITATION
Elevation - 5,800 Feet

Water

Year oCT NOV DEC JAN
75-76 0.13  0.25 0.19 0.02
76=77 0.00 0.02 0.00  0.37
77-78 0.01 0.18 0.00 1.28
78-79  0.03  2.22  0.22  1.43
79-80 0.00 0.00 0.41 1.70
80-81 0.66 0.06 0.02 0.00
81-82 0.58 0.27 0.45 0.94
82-83 0.20 1.25 0.45 0.54
83-84 0.53 0.66 1.07  0.03
84-85 1.6 0.06 1.24 0.20
85-86 0.92 1.40 0.42  0.10
86-87 0.92 0.08 0.10 0.32
87-88 1.91 1.02 0.66 0.55
88-89 0.69 0.04 0.48 1.23
89-90 0.20 0.00 0.03 0.31
90~91 0.04 0.00 0.19 0.02

0.40
0.07

1.05

0.53
1.70
0.07
0.45

.35

.45
.00
.02
0.72
0.29

o O O O O O

.95
.97}

o O K

MAR
0.00
0.00
1.74
2.43
0.67

1.48

0.54

0.84

.01
.40
.90

0.23
0.71
0.77

APR

0.89
0.03
0.34
.24
.75
.16
.00
.37
.34
.67
.31

o O O O O o o ©

6.12 .

1.64
0.00
0.51
0.10

1.21
0.47
1.112
0.45
0.02

0.51

0.05
0.64
0.00
1.38
0.59
0.37
0.06
1.09

JUN JUI, AUG
Y0.03  0.31 0.o08
0.07 1.3%5  0.41
0.00 0.69 1.14
0.00 0.00 0.79
0.00 0.02 0.51
0.14 0.20 0.70
0.00 0.15 1.06
0.00 2.18 1.58
©1.09 1.80 1.89
0.26 1.50 0.03
0.31  0.55 1.01
1.25 1.65; 10274
. 0.20 0.69  0.44
0.14 " 1.0l 1:70f
0.24 0.56 0.38
0.58 0.53

0.94

™~

SEPT TOTAL
0.70 3.84
0.50, 4.10
0.14. 7.78
0.00' B8.36
2.06 8.93
2.43  6.37
1.23 5.69
0.88 9.21
2.35 10.50
0.86 9.11
0.57 7.05
0.11: 8.55
0.78  9.14
0.35 6.26
1118 4.73
2.11F 6.66




TABLE 4: HUNTINGTON PLANT PRECIPITATION
Elevation - 6,500 Feet

ﬁiiir ocT  Nov  DEC JAN FEB  MAR  APR  MAY  JUN  JUL  AUG SEPT TOTAL
70-71 === === === === —=— 0.08 0.29 0.16 0.11 0.57 0.63 0.43 2.27
71-72 2.26 0.59 1.62 0.04 0.00 0.32° 0.28 0.16 0.77 0.40 0.66 1.07 8.17
72-73 4.27 1.28 0.34 0.49 0.80 2.42 0.50 0.17 0.97 1.09 1.94 0.12 14.39
73-74 0.08 0.02 0.37 0.20 0.03 0.01 0.00 0.00 0.00 0.09 0.00 0.07 0.87
74-75 o0.68 1.19 1.13 1.01 0.30 0.80 0.03 0.75 1.44 2.62 0.31 0.24 9.50
75-76 0.23  0.95 0.03 0.20 0.23 0.00 2.34 0.86 0.02 0.73 0.19 0.85 6.63
76=77 0.56 0.00 0.00 0.35 0.00 0.00 0.00 1.76 0.00 2.08 0.96 0.70 6.41
77-78 0.66 0.12 0.82 1.45 1.00 1.36 0.94 0.72 0.12 0.05 0.72 0.77 8.73
78-79 ©0.02 2.65 0.25 1.21 0.52 2.50 0.00 0.84 0.05 0.09 3.32 0.20 11.65
79-80 ©0.17 0.14 0.15 2.88 3.63 0.68 1.13 1.88 0.65 0.18 0.38 2.22 14.09
80-81 1.20 0.06 0.00 0.00 0.00 0.62 0.08 1.75 0.48 0.00 0.58 1.53  6.30
81-82 1.12 0.25 1.30 1.63 0.20 0.73 0.00 ©0.17 0.00 0.08 0.71 1.91 8.10
'82-83 0.20 0.60 0.67 0.16 0.65 1.87 0.08 0.40 0.00 1.61 0.39 1.15 7.78
83-84 0.76 0.76 2.13 0.10 0.15 1.18 0.72 0.17  1.04 0.74 1.39 0.46 9.60
84-85 2.07 0.34 1.74 0.49 0.27 0.53 0.44 1.08 0.42 3.21 0.04 0.81 11.44
85-86 0.77 1.28 0.64 0.01 0.98 0.28 0.43 0.10 0.17 0.42 0.55 1.08 6.71
86-87 0.38 0.15 0.05 0.81 0.66 0.13 1.22 -1.48 1.01 2.14 0.65 0.00 8.68
87-88 1.36 1.35 0.51. 1.77 0.00 0.10 1.35 0.94 0.83 0.04 0.13 0.92 9.30
88-89 0.31 0.13 0.83 0.68 0.28 0.21 0.20 0.22 1.28 0.78 1.72 0.74 7.38
89-90 ©0.21 0.28 0.42 0.51 1.18 0.94 _1.30 1.35 0.65 1.30 1.27 2.35 11.76
90-91 0.45 0.03 0.43 0.44 0.37 0.68 0.13 3.13 0.60 1.14 1.87 2.38 11.61
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. FAIGURE 2
EAST MOUNTAIN PRECIPITATION

19971 WATER YEAR

12.69 INCHES

TOTAL PRECIPITATION
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éi % UiaH _— !
Q&% NATURAL RESOURCES
¢ QOil, Gas & Mining

3 Triad Center - Suite 350 - Sait Lake City, UT 84180-1203 - (801) 538-5340

Page 1 of i_

/ Permit No. A_CJQOIS,OO’T

Inspection Date

Permittee sOperator Name wﬁiggl

Business Address _lﬁQL_uAA\_ﬁlﬂbrku E 1
v State AZ

City WA S
Mine

fion repor

Company Official(s) Q CMQAAQ.

S :
State Official(s) _bil_(_t‘ﬂgj@wgk

inspec

Enforcement Action

Zip E 5 :2 Oéﬁ
J;{deﬂ.«.s. UCL( (PQL (1 surface & Underground U] Other
County EMQ}{,{J Q State LH:'
Time of inspection _L___[:] a.m. [& p.m. to _‘g-_:QL)_ Cam. @p.m. [ pPartial mComplere »
Date of last inspection | ! !O[Q { Weather conditions i My,
Acreogeq SO ] permitted ’"[ ] pisturbed 7 ] Regraded '] [ seeded 7 [[J Bonded

COMPUANCE WITH PERMITS AND PERFORMANCE STANDARDS -

7/

1. Permits & O OO 9. Protection of fish, wildlife, and
related environmental values
2. Signs and -markers ® OO -
. . 10. Slides and other damage
3. Topsoil O 0O KO
11. Contemporaneous
4. Hydrologic balance rectamation
— Stream channel diversions X O0O0Od 12. Backfilling and grading
— Diversions X OO0 13. Revegetation
— Sediment ponds and O 0O @ O 14. Subsidence control
impoundments
15. Cessation of operations
— Other sediment control X OOYW
measures 16. Roads
— Surface and groundwater & O d D — Construction
monitoring .
— Drainage controls
— Effluent limitations E Oo0or
. — Surfacing
5. Explosives O O [E J )
” — Maintenance
6. Development waste and D D ) @ D s
spoil disposal 17. Other transportation facilities
7. Coal processing waste E] D @ [:] 18. Support facilities and utility
installations
8. Noncoal waste & 00X

WHITE — DOGM YELLOW —OSM PINK — PERMITTES. OPERAIOR GOLOENROD — NOV FILE

0O0RK O
0Ooo0o 00

I O (R S
oD oOoggoao

RROODD REOO 20O

C

O

OOW® OO0

Oo0o0ooaon

SOG R on equal copartunity empicver

(¢)
M’”&w
§

m

11,35 001049



UTAH . -
NATURAL RESOURCES ' :
@ Qil, Gas & Mining Page 2._ of i

INSPECTION REPORT COMMENTS
Permit No. ACT[O ] {O@ 7
Inspection Date 2\1 8 9!

Please number commenis to correspond with topics on previous page. M&

\

MM& (‘M ‘., iQ A‘ID.o -\' AM4 £ L) Y A

S AN S AAMUA

g, AL )L 0 g LiUg o LeMAT) ne, (3

A2 k Noleoalet | i) D DAY V\ Cle(& (Q.\X“Le\)(ﬂx) jf{u_)

73 ‘j\o(m}cmﬂ_ﬁ_ab__dﬁ@; Led oy \ib\.& meq 1490

(218 9@
\—é‘"‘d«&— ' = , o W!cﬂjdr
MMAMMA@MQTb S, T,
. } L&i M@quq

(s ﬂM@e

C

Copy of report mailed to

Copy of report given to

Inspector’s signature No.
WHITE ~DOGM  YELLOW —OSM  PINK — PERMIFTEE - OPERAIOR  GOLDENROD — NOV FILE

SOGM B2 an equal coportunity emaoioyer



L'j, ",_..'. fe
@NI’GBQ/\L RESOURCES ’

Oil, Gas & Mining , Page <B_ ot<D_
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California Materials, Company
P.O. Box 947

Colton, CA 92324
714-825-4260

ACT/015/007
Hidden Valley Coal Mine

11/19/91
Complete inspection

Mitchell S. Rellings, 370, OSM
Bill Malencik, DOGM
Karla Knoop, JBR Consultants Group (representing the permittee)

This was a complete, random sample, oversight inspection. The site is
inactive and reclaimed. Disturbance consists of a road from the end of the
blacktopped county route to the mine site, the "A seam" portals location, =<
and the "B seam" portals location. The A and B seams are separated by a
reclaimed stream channel diversion.

The A seam side consists of a section of highwall with a reclaimed slope
below. The pad area extends to the Ivie Creek arroyo. The sedimentation
pond used to be’at the end of the pad on this side, but this has been
reclaimed. Drainage goes to Ivie Creek by exiting the disturbed area
through a riprap channel where the pond spillway was located. A highwall
diversion ditch routes runoff from above the wall to the central diversion
and into Ivie Creek.

The highwall on the A seam side is currently under discussion by OSM and
DOGM. While OSM has found in the past that the existing wall did not
replace or enhance a pre—existing cliff, DOGM-is currently assembling a
package of old photographs not subject to OSM‘s earlier review that have a
bearing on the highwall issue. Prior to leaving the Salt Lake City DOGM
office I looked at some of the photographs that they are going to be
sending AFO for review. The entire package will have to be reviewed, but
one photo appears to give credence to DOGM’s claim that a cliff of some
type did exist in that location.

The outslopes of the pad area for the A seam side are the subject of a DOGM
NOV issued as a result of this inspection. See below.

The B seam side is essentially the same layout as the A seam side. The B
seam side appears to have had the highwall completely reclaimed. There are
vertical features on this side, but these s=e appear incidental to the
mining operation. The B seam disturbance drains to a silt fence that
parallels the central diversion. The bottom of the silt fence is exposed
in some places because runoff intersected by the fence drains parallel to
the fabric for a ways before it is filtered through. Runoff has not gone
under the bottom of the fabric yet, but the operator must do some
maintenance work to this before a violation develops.
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The central drainage channel is rock lined and the channel appears to be
holding up well to the runoff it transports. Some erosion is starting to
develop at the junction of the reclaimed slope and the undisturbed area
near the beginning of the channel and should be addressed by the operator
before becoming a violation.

The outslopes of the pad area for the B seam side are the subject of a DOGM
NOV issued as a result of this inspection. See below.

The access road to the site has been in contention before between OSM and
DOGM. As it stands, the road has been accepted as part of the postmining
land use for livestock access to the area. The surface of what used to be
the travelled part of the road has been ripped, waterbarred, seeded, and
mulched. The road is part of the DOGM NOV issued as part of this
inspection. See below.

=

ENFORCEMENT ACTIONS

DOGM issued Notice of Violation 91-26-8-2 with two violations.

Violation 1 of 2 dealt with erosion that had developed on the outslopes of
the road where waterbars had been'placed. There are three locations that
are in violation. The first was pretty much north of the end of the silt
fence along the central channel and measured 54 inches deep and 79 inches
wide. The second is the first waterbar below where the road crosses the
canyon and this measured 57 inches deep and 82 inches wide. The third
location is the first waterbar below the access barrier and measured 26
inches deep and 58 inches wide. When the operator is fixing these
locatlons,,they may consider d01ng some work to a few of the other waterbar
outlets.u Some OL these exhlblbed potenblal for a v1olatlon to deyelop
Vielation 2 of 2 dealt with slopes that theﬂoﬁérator’s representative said
had not been handled during the reclamation of the site because the company
was under the impression that they were not responsible for the
disturbance. This violation is for the fill slopes of both the A and the B
seam pads, the cut slopes of the road that are not stabilized vertical
features, and the fill slopes of the road. The fill slope of the B seam
pad is rather small and located near the center of the edge of the pad
disturbance. The rest of the edge of the pad disturbance blends into the
undisturbed and has been seeded and mulched. The fill slope of the A seam
pad is much more extensive and almost extends for the entire length of the
edge of the pad. This extends from the central channel to the drainage
channel for the A seam disturbance. The cut slopes of the road are located
from about 100 feet above the point where the road crosses the canyon down
to where vertical consolidated cut wall starts. Ms. Knoop said that about
the bottom three feet of these cut slopes were reseeded. The fill slopes
of the road extend from slightly below where the road crosses the canyon
all the way to where the fill slopes blend into the pad disturbance. There
is a 50 foot section about two-thirds of the way down where no fill was
placed. This is not part of the violation. The violation applies only to
£i11 material for all locations. This violation was issued 11/20/91, and
the abatement date is 12/20/91.
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A situation was discovered after I got back to the Salt Lake City DOGM
office that may indicate another violation exists. I did not address
during this inspection because it would have called for additional site
investigation. When I was investigating the highwall issue a few weeks ago
one of the people first involved in the disturbance of the site stated that
access was gained by coming down Ivie Creek canyon. The existing access
road was not yet built. I assumed the creek road was used pre-law.
However, the Salt Lake City DOGM office has a photograph of the A and B
seam disturbance dated 1979, and the present access road was not
constructed at that time. This indicates that the company used the road in
the Ivie Creek canyon post-law and as such it would have to be permitted.
This comment is being made in this report so that the next time this site
is inspected by OSM, the inspector can investigate the situation.
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

355 West North Temple

Norman H. Bangerter
Governor

Dee C. Hansen

Executive Director 3 Triad Center, Suite 350
Dianne R. Nielson, Ph.D. Salt Lake City, Utah 84180-1203
Division Director 801-538-5340
December 5, 1991
To: rile
From: Pamela Grubaugh-Littig, Permit Supervisor.. ‘WQ’
Re: - Errors in the OSM Mine Site Evaluation Inspection Report, Hidden Valley
Coal Company, Hidden Valley Mine, ACT/015/007, Folder #5, Emery
County, Utah

The OSM inspection report received at the Division on December 5,
1991, has some errors that should be pointed out. The Name of the permittee is
wrong--the permittee is Hidden Valley Coal Company, not California Materials. The
address is also‘incorrect, it is 1801 East University Drive, Phoenix, Arizona 85034.

cé: Lowell P. Braxton

an equal opportunity employer
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Vé 1 DEPARTMENT OF NATURAL RESOURCES
| DIVISION OF OIL, GAS AND MINING

Norman H. Bangerter ;
Governor

Dee C. Hansen 4
. Execuave Director 3

355 West North Temple
3 Triad Center, Suite 350

Dianne R Nielson, PR.D. 3 Salt Lake City, Utah 84180-1203

" Division Director a4 B01-538-3340

INSPECTION REPORT

Permit No. ACT/Q15/007 Inspecticn Date: March 10, 1992
Permittee and/or Operators Name: Hidden Valley Cgoal Company
Bus. Address:_1801 University Dr. City:_Phoenix State: AZ Zip: 85034

Mine Name:_Hidden Vallev County:_ Emervy State: Utah

Type of Mining Activity: Underground XX  Surface Cther

Campany Officials: _Joe Jarvis (JBR) State Officials:jﬂgjg&mgﬁéjﬂuﬂggﬂ
Time of Inspection: 10:30 a.m. - 2:00 p.m. Partial X  Complete:_
Acreage: Permitted 9S50 Disturbed 7 Regraded__ 7
Seeded_7 Bonded_7 Date of Last Inspection: February 5, 1992

Weather Conditions: Clear/Cool - Temp 60° Enforcement Action: None

2 Violatjons Still

Outstanding: N91-26-8-2, N92-25-1-1

=< COMPLLANCE WITH PERMITS AND PERFORMANCE STANDARDS

YES NG N/A
1. PERMITS - ( )« )
2. SIGNS AND MARKERS ( X ) X )«
3. TOPSOIL ( y < )
4. HYDROLOGIC BALANCE:
a. STREAM CHANNEL DIVERSIONS ( X ) (. X ) !
b. DIVERSIONS ' ) ( Yy >y
c. SEDIMENT PONDS AND IMPQUNDMENTS ( ) )
d. OTHER SEDIMENT CONTROL MEASURES ( )« )
e. SURFACE AND GROUNDWATER MONITORING ¢ y |« )«
f£. EFFLUENT LIMITATIONS ( ) < Yy
S. EXPLOSIVES - ) )
6. DISPQOSAL OF DFVELDPMENT WASTE AND SPOIL ¢ Yo« y
7. CCAL PRCCESSING WaS ' ( ) ! y !
8. NONCOAL WASTE ( y o« )«
9. PROTECTION OF FISH, WILDLIFE AND
RELATED ENVIRONMENTAL VALUES ( y y
10. SLIDES AND OTHER DAMAGE ( ) (< y
11. CONTEMPORANEQOUS RECLAMATION ¢ ) < y L
12. BACKFILLING AND GRADING ¢ y < )«
13. REVEGETATION ) ¢ X ) ¢ X ) ¢
14. SUBSIDENCE CONTROL ( y )¢
1S. CESSATION QF QPERATIONS ( ) < Y«
16. ROADS
a. CONSTRUCTION ( )« y
b. DRAINAGE CONTROLS X ) (X (%X
c. SURFACING ( y < y
d. MAINTENANCE ( Y y
17. OTHER TRANSPORTATION FACILITIES K Y« y
18. SUPPORT FACILITIES
UTILITY INSTALLATIONS ( y >
19. GULLY AND ENCROACHMENT MEASURES ( X ) (X (___
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INSPECTION REPORT COMMENTS Page _2 of _3

Permit No. ACT/015/0Q7 Inspection Date _March 10, 1992

(Comments are Numbered to Correspond with Taopics List=d Abave)

GENERAL COMMENTS - The purpase of the instant inspecticon was
two-fold:
(1) Tao perform the March 1992 partial inspection of the

Hidden Valley Mine and

(27 To gather explanatory information in a format that
could be more easily presented and understaod by the
bocard at a hearing naow scheduled for April 22, 1992.
The information consisted of additional measurements
and 335 mm slides of the gully erosicn and the
unauthorized encrocachment on Ivie Creek. This approcach
was discussed with Mr. Edmonson.

SIGNS AND NAQKERS.— Perimeter and stream buffer zone markers

have not been changed to the boundaries of the disturbed
area as discussed in the two outstanding viclations
mentioned on Page 1. The abatement action is held in
abeyance pending the board hearing. The stay has been
appraoved by the Director (DOGM).

REVEGETATION - Some disturbed areas (road upslope and downslope)

ROAD

have not been seeded. Abatement is being held in abeyance
for reasons cited above. Also, encroachment areas adjacent

to Ivie Creek have not been seeded. New seedlings have

emerged this spring. Most were observed on the reclaimed
road bed, the least on the pad area below the B seam. The
seedlings were predominately grass seedlings. Last ‘year
halogeton plants were abundant andfogéerved oq,the road bed
appearing tc be most abundant in the unprotected area
outside of the fenced area.

DRAINAGE - The rill erosion on the road upslope was not

upheld by the Director; however, she encouraged the
permittee to consider taking some remedial measures. The
gully erosion on the downslaope was upheld and now is pending
a hearing and decision by the Board of 0il, Gas and Mining.
No abatement work has been done, nor has a plan been
submitted to abate the viclation. '

OTHER - Several rills were abserved on the S$.E. slope adjacent

tao the matted A =seam. The rill depth varied between 4 and 8
inches. Runoff from the upslope ridge was concentrating and
being diverted by nature over the ocutslope. The runoff
(disturbed) could be routed with Division approval into the
undisturbed drainage contiguous to the ridge area. This is
an area that needs to be observed by the permittee and the
Division before it degenerates to a compliance problem.



INSPECTION REPORT COMMENTS Page _3 of _3

Permit No. ACT/015/007 Inspection Date March 10, 1992

(Comments 2re Numbered to Corresvond with Topics Listed Abave)

Discussed the matting on the A and B seams; more
particularly what may happen when the matting is na longer
effective because of decomposition of the straw and netting.
The key question is will encugh vegetation become '
established to fully stabilize the steep slopes? If not,
the permittee needs to conuider an approach, proposal, or
some means o forecasting what can be done to secure baond
release. The danger is doing nothing on such an approach
until the bond time frame becames critical. This matter was
discussed by Tom Munsaon, the undersigned and Joe Jarvis
(JBR). Further, a follow-up telephone call to Mr. Edmonson
by the undersigned highlightedfthe aforementioned
discussion. The essence of the™DAGM discussion was
assocliated with vegetal establishment, erosion, and current
expectations (regulations) to meet bond release requirements
on such complex mine sites.

Attachment I shows the results of the measurements
taken on tHe road gullies and the pad encrocachment on Ivie
Creek (stream buffer =zone).

’

I3

Copy of repart:

Mailed to:_Lee Edmonson (Hidden Valley Coal Company)

Mailed to SLC for: Brian Smith (0OSHM) Joe Helfrich (DOGM)
Filed to: PFO

Date: March 13, 18992

InOpector s Signature and Number: ~—A¢é7kﬁlﬁéi£ZQé;Zﬁé/

. Malencik #26
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ATTACENENRT T

HIDDEN VALLEY CUOAL COMPANY

ACT/015/007
NOTICE OF VIOLATION
A. N91-26-8-2, 1 aof 2, 11/22/91
+»R614-301-742.312.1 FAILURE TO MAINTAIN DIVERSIONS TO BE STABLE.
**»R614-301-742.113 FAILURE TO MINIMIZE ERQSION TQ EXTENT POSSIBLE.

** ABATEMENT: SUBMIT PLANS TO STABILIZE DIVERSIONS AND
MINIMIZE ERGSIGH.

B. N92-25-1-1, 1/21/92
*+R645-301-731.610 DISTURBING LAND WITHIM 100 FEET OF IVIE CREEX
WITHOUT AUTHORIZATION FROM THE DIVISION.

- »»ABATEMENT: COMPLY WITH R645-301-731.611 AND 731.620.
: ’ T . SUBMIT AMENDED PAP TO DEMONSTRATE COMPLIANCE.

ERQOSED GULLIES AT HIDDEN VALLEY COAL COMPANY ADDITIONAL EXPLANATORY
INFORMATION

+*ADDITIONAL ) -
HEASUREMENTS: 3 EROSION GULLIES CITED IM THE VIOLATION DATED

/ NOVEMBER 22, 1991 AND MEASUREMENTS OF 2 OTHER GULLIES
’ THAT WERE ORIGINALLY OBSERVED AND NOT CITED IN THE
VICLATIGN.
*+DATE: 3/10/92

+ «MEASUREMENTS AND - .
PHOTOS TAKEN BY: . TOM MUNSON AND BILL MALENCIK IM THE PRESENCE OF
JOE JARVIS :

»+EQUIPMENT: 100’ STEEL TAPE MEASURE, 24’ TAPE MEASURE AND 33N
CAHERA WITH COLOR SLIDE FILM

*»+WHERE : - GULLY EROSION ON THE ROAD OUTSLOPE, 4 BELOW GATE AND 1
ABOVE GATE AND THE DISTURBED ENCROACHMENT ON IVIE
. CREEK (STREAM BUFFER ZONE)



MEASUREHMENTS BELOW
TAKEN QN 3/10/92

ORIGINAL MEASUREMENTS
TAKEN ON 11/19/91

....CITED AS A VIOLATION

REMARKS

INSTABILITY QN BOTH BANKSI

TENSION CRACKS.

LOOSE SOIL IN THE BOTTOM OF
THE GULLY.

SOME RIP RAP AT THE HEADCUT.

..CITED AS A VIOLATION
REMARKS o

SLOPE ESTIMATE 6:1

ALL RIVER RQCX RIP RAP
WASHED OQUT OF THE
ERQSED GULLY.

GULLY #1
ORIGINAL
DEPTH:
WIDTH:

MEASUREHENTS
26"

38r

GULLY #2
ORIGINAL
DEPTH:
WIDTH:

MEASUREMENTS
57"
82"

...NOT CITED AS A VIOLATION

REMARKS

ISLAND 3’ WIDE .| GULLY SPLITS
ISLAND 6’ WIDE [..INTO TWO
ISLAND S’ WIDE I WATERCOURSES

QBSERVED AND
NOT HEASURED

..CITED AS A VIOLATION

REMARKS .

TENSION CRACKS PREPARATORY
TO BANK FAILURE.

RIVER ROCK RIP RAP RENMOVED
BY RUNGFF.

GULLY #3

ORIGINAL HEASUREMENTS
DEPTH: 34"

WIDTH: 79"

GULLY & TOTAL LENGTH - 19 FEET
CROSS SEGTION
STATICH DEPTH WIDTH
@3’ 22 44"
@6’ 36" 60"
@13’ 24r 24
GULLY B TOTAL LENGTH - S1 FEET..
CROSS SECTION
' STATION DEPTH WIDTH
@46’ 60" 7
@3s’ 16" 4’
@30° 24" 47
@17’ 167 7
GULLY C TOTAL LENGTH - S3 FEET
,,,,, _CROSS SECTION
STATION -~ -- DEPTH - WIDTH
@49’ a2r 10’
@41’ 36" 147
@30’ 26" 1S’
@25’ 24" 12’
@20 12" 14’
GULLY D TOTAL LENGTH - S3 FEET..
CROSS SECTION
STATIOHN DEPTH WIDTH
@47’ 52" 8"
@33’ 48" g’
@20’ 20" 6"
@9’ 24" 127
GULLY E TOTAL LENGTH - 83 FEET..
CROSS SECTION
STATION DEPTH WIDTH
@70’ 36" 8’
e62" 38" 13’
@45’ 34" 147
@10’ - . gn 10’

..NOT CITED AS A VIGLATION

REMARKS

QBSERVED AND
NOT MEASURED



PAGE 3
ATTACHEEHET T

DISTURBED EHCROUACHNENT OH IVIE CREEX

SEANM TOP SLCPE
ENCROACHHMENT WIDTH MEASUREMENT REHARKS
A 2357 65" ROCK AT THE BOTTOH.
SOME SUITABLE AREAS FOR SEEDING.
B 1327 33° ALL ROCK.

NO AREAS SUITABLE FOR SEEDING.



_ LAW OF FIC‘ES
STIRBA & HATHAWAY

A PROFESSIONAL CORPORATION
SUITE 1150
215 SOUTH STATE STREET

SALT LAKE CITY, UTAH 84111

TELEPHONE: (80O1) 364-8300

PETERSTIRBA FACSIMILE: (801) 364-8355

December 21, 1992

Thomas A. Mitchell

Assistant Attorney General
Division of Oil, Gas & Mining
Three Triad Center

355 West North Temple, #350
Salt Lake City, Utah 84180-1203

Re: Notice of Appeal on Hidden Valley Coal Company

Dear Tom:

I understand you did not receive a copy of the Notice of Appeal filed in the above case |
and mailed to you on December 4. Enclosed is another copy

Very truly yours,

PETER STIRBA

- PS/kg
Enc.

BE@?W@:J
DEC 22 1992 .

DIVISION OF
OlL GAS & MINING



PETER STIRBA (Bar No. 3118)

" MARGARET H. OLSON (Bar No. 6296)

STIRBA & HATHAWAY
Attorneys for Plaintiff and Appellant
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY,
NOTICE OF APPEAL
Plaintiff and Appellant,

V.

the UTAH BOARD OF OIL, GAS &
MINING and the UTAH DIVISION

~ OF OIL, GAS & MINING, :  .Case No. 920904813CV

Defendants and Appellees. ¢ Judgé Glenn K. Iwasaki -

Plaintiff and Appellant, Hidden Valley Coal Company, by and through counsel of record,
hereby givés notice of appeal to the Utah Supreme Coﬁrt of the Order of the Third Judicial
District Court dated November 5, 1992. The District Court upheld, in part, the decision of the
Board of Oil, Gas and Mining dated July 30, 1992. The Plaintiff now appeals that portion of
the District Court’s Order which upholds the Board. A copy of the District Court’s Order is

attached hereto as Exhibit "A" and made a part hereof.



Dated this \rb\‘day of December, 1992.

STIRBA & HATHAW;

-

@ﬁ STIRBA

{ARGARET H. OLSON

Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company

BY:

CERTIFICATE OF SERVICE

I hereby certify that on this ﬂ“"day of December, 1992, a true and correct copy of the
foregoing NOTICE OF APPEAL was mailed, postage pre-paid, to the following:

William R. Richards
Thomas A. Mitchell

~ Assistants Attorney General =
~-UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

MN—

d-
k\pl\hvc-appe.not '




w4 :MARGARET H. OLSON (Bar No. 6296)

PETER STIRBA (Bar No. 3118)

STIRBA & HATHAWAY i
Attorneys for Plaintiff

215 South State Street, Suite 1150

Salt Lake City, UT 84111

Telephone: (801) 364-8300

- IN THE THIRD JUDICIAL DISTRICT COURT:

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY,
COST BOND ON APPEAL
Plaintiff, '

V.

the UTAH BOARD OF OIL, GAS &
MINING and the UTAH DIVISION

OF OIL, GAS & MINING, D Case No. 920904813CV
Defendants. : : Judge Glenn K. Iwasaki
STATE OF UTAH )
1 Ss.
COUNTY OF SALT LAKE. )

KNOW ALL MEN BY THESE PRESENTS, that I, Xris Gires, a property owner of
Salt Lake County, Utah is held and bound unto the Clerk of the District Court of Salt Lake
Counfy iﬁ the sum of Three Hundred -Dollars ($300.00) to be paid to the said Clerk, for
which payment I do hereby bind myself, my heiré, executors and admi<nistratc.)rs firmly by
these presents. |

The conditions of this bond are such that,
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WHEREAS the Court entered an Order on November 5 1992

WHEREAS Hrdden Valley CoerACompany, the abow?e-named Plamtlff has taken ani-_.r o
Appeal to the Utah Supreme Court;

WHEREAS, the Court requires a cost bond of $300.00;

| NOW, THEREFORE, I hereby promise and hold myself amenable to the order of the

above—exrtitled Court and irrevocably appoint the Clerk of the above-entitled Court as my |
agent upon whom papers affecting my liability on thié Bond may be served, and if this
appeal is dismissed, or the Judgment appealed from affirmed, I hereby promise to pay the
costs on Appeal up to the sum of Three Hundred Dollars ($300.00).

DATED this _{Z%day of December, 1992.

On the _’f day of December, 1992, personally appeared before me Kris Gines, the

signer of the foregoing Cost Bond on Appeal, who duly acknowledged to me that she

executed the same.

NOTARY PUBLIC

WENDY J. MAYNARL |
1200 Xennecot: Biag H
Saitt ake City ijtar 34137
Mv Commission Expires
Apni 28 19qz !

STATE OF UTAR




CERTIFICATE OF SERVICE
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I hereby cemfy that on thlS E{ y of December 1992 a true and correct copy of the -
foregoing COST BOND ON APPEAL was mailed, postage pre-paid, to the following:

William R. Richards
Thomas A. Mitchell

. Assistants Attorney General
UTAH DIVISION OF OIL
GAS & MINING
3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

- Mo

k\pl\hve~cost.bnd




RALPH H. MILLER
GEORGE D, MELLING, JR.
WARREN PATTEN

M. BYRON FISHER
STANFORD B. OWEN
WILLIAM H. ADAMS
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THOMAS CHRISTENSEN, JR.

DENISE A. DRAGCO
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DANIEL W, ANDERSON
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FABIAN & CLENDENIN

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

TWELFTH FLOOR
215 SOUTH STATE STREET
P. O. BOX 510210
SALT LAKE CITY, UTAH 84I5]
TELEPHONE (80!) 531-8900
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December 11, 1992 -

HAND DELIVERED

Dr. Dianne R. Nielson

Utah Division of 0il, Gas & Mining
355 West North Temple

3 Triad Center, Suite 350

Salt Lake City, Utah 84180

RE: Revegetation Standards - Hidden Valley Mine

Dear Dr. Nielson:

At the request of Hidden Valley Coal Company ("HVCC"),
we have reviewed the application of revegetation standards to the
road and stream buffer area at the Hidden Valley Mine ("Mine").
As a result of the settlement discussions on December 3, 1992
between the Division of 0il, Gas & Mining ("Division") and HVCC,
the parties are reviewing alternatives for the abatement of NOV
91-21-8-2 which is currently in litigation and resolution of the
conditions of the May 2, 1980 stream buffer zone variance. HVCC
is anxious to resolve these matters to assure the certainty as to
its remaining reclamation obligations at the Mine. HVCC seeks to
determine applicable revegetation standards, the specific areas
of abatement to which these standards apply and the long-term
obligations incurred by undertaking revegetation under the abate-
ment plan. HVCC seeks to achieve a written consent decree or
stipulation to avoid the cost and delay of litigation.

I. DO THE REVEGETATION STANDARDS APPLY TO THE AREAS CITED?

A, The Road As An Approved Post-Mining Land Use

The Division approves the road to the Mine as a
post-mining land use under HVCC's 1986 reclamation plan. The
Division's revegetation requirements provide a clear exception
for roads which are approved as a post-mining land use.



g LAW OFFICES OF
FABIAN & CLENDENIN

A PROFESSIONAL CORPORATION

Dr. Dianne R. Nielson
December 11, 1992
Page 2

R645-301-353. Revegetation: General
Requirements. The permittee will establish
on regraded areas and on all other disturbed
areas, except water areas and surface areas
of roads that are approved as part of the
postmining land use, a vegetative cover that
is in accordance with the approved permit and
reclamation plan [emphasis added].

Under these regulations, the surface of the Mine road is not sub-
ject to revegetation standards.

B. Road as a Previously Disturbed Area

The road to the Mine was constructed in 1980, was not
reclaimed to the requirements of the permanent program and may
have been redisturbed by reclamation operations. Pursuant to the
Division's regulations, revegetation standards applicable to the
Mine road outslopes may be only those necessary to control ero-
sion. R645-301-356.250 provides:

For areas previously disturbed by mining
that were not reclaimed to the requirements
of R645-200 to R645-203 and R645-301 to
R645-302 and are remined or otherwise
redisturbed by coal mining and reclamation
operations, at a minimum, the vegetative
ground cover will be not less than the ground
cover existing before redisturbance and will
be adequate to control erosion.

C. Vegetation and Erosion Control Standards

The erosion control standards applicable to roads spe-
cifically include "vegetating or otherwise stabilizing all
exposed surface in accordance with current, prudent engineering
practices." R645-301-752.210. In addition, cut and fill slopes
of roads not approved as a post-mining land use must be reshaped
to complement the drainage pattern of surrounding terrain.
R645-301-762. However, this requirement is not applicable to the
Mine road which has been approved as a post-mining land use. Id.



LAW OFFICES OF
FABIAN & CLENDENIN

A PROFESSIONAL CORPORATION

Dr. Dianne R. Nielson
December 11, 1992
Page 3

D. The Road as an Exception to a Disturbed Area

The Division's revegetation standards apply to "dis-
turbed areas." R645-301-353. The term "disturbed area" is
defined at R645-100-200 to exclude "roads that are designed, con-
structed and maintained in accordance with R645-301 and
R645-302." Although the Mine road was designed and constructed
in 1980 prior to adoption of the permanent standards, it may
still qualify as an "existing structure." Under the definitions
at R645-100-200, an "existing structure" is defined to include
those built prior to January 21, 1981. The variance which was
granted to HVCC's road under the terms of the 1986 permit may
constitute an "existing structure exemption®™ under R645-100-420.
If the Mine road is an "existing structure,” it only needs to
meet performance standards, not design standards. As indicated
above, the surface of roads approved as a post-mining land use
are specifically excluded from revegetation performance stan-
dards. In addition, cut and fill slopes may not be "disturbed
areas" if the road otherwise meets the requirements of R645-301.
Under R645-301, the only applicable standards appear to be use of
revegetation or other engineering practices as erosion control.

In sum, this circular argument leads HVCC back to ero-
sion control of outslopes by revegetation or other engineering
practices. The reference area of the outslopes would appear to
be the vegetation growing on the outslopes prior to redisturbance
or that needed to control erosion. It seems unlikely that vege-
tation adequate to control erosion will succeed. Therefore,
alternate engineering practices may be required.

ITI. APPLICATION OF REVEGETATION STANDARDS TO STREAM BUFFER ZONE

On May 2, 1980, the Division granted a variance to the
stream buffer zone requirements at the Mine with the stipulation
that the outslope of the fill of a pad area be stabilized and
that runoff from the outslope meet the effluent limitations.

HVCC believed that the terms of this variance were met long ago,
however, the Division further required that the operator treat
the outslope of the "A" seam. August 5, 1992 Division Memoran-
dum. HVCC initially agreed to revegetate a small area on the
outslope of the A-seam pad. However, the Division concluded that
revegetation of this small area would restart the ten-year bond
clock for reclamation liability. Therefore, by letter dated Sep-
tember 25, 1992, HVCC withdrew the seeding from its plan of
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compliance. Under the terms of the settlement proposal, the
Division has asked that this seeding take place.

A. A-Seam Pad as a Previously Disturbed Area.

The standard of revegetation applicable to the A-Seam
pad as an area previously disturbed by mining is set forth at
R645-301-356.250. Under this provision:

the vegetative ground cover will be not less
than the ground cover existing before
redisturbance and will be adequate to control
erosion.

The pad was constructed prior to adoption of permanent program
standards and would appear to be a previously disturbed area.

B. The A-Seam Pad as an "Existing Structure."

Under the definitions of R645-100-200 an "existing
structure"” is defined to include structures built prior to Janu-
ary 21, 1981. The A-Seam Pad was built prior to this date and a
variance was granted to the structure in 1980. Therefore, the
pad would appear to be an "existing structure exemption" under
R645-100-420 which only must meet performance standards, not
design standards.

ITI1I. DOES REVEGETATION RESTART THE BOND CLOCK?

The Division requires a period of ten years of extended
responsibility for successful vegetation. R645-301-357.220.
Pursuant to R645-301-357.100, this ten year period commences:

after the last year of augmented seeding,
fertilization, irrigation or other work,
excluding husbandry practices that are
approved by the Division in accordance with
R645-301-357.300.

Under this requlation, if seeding of the stream buffer zone and
or the road outslopes is considered to be revegetation, this work
would appear to restart the bond clock.

Certain exceptions to extending this period of liabil-
ity appear to be available. If seeding is not undertaken for the
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purpose of revegetation but for erosion control, the Division may
have discretion not to restart the bond clock. 1In addition, the
-"husbandry practices" exception may be available if the activi-
ties do not constitute "augmented seeding." R645-301-357.300.

The Division must determine what constitutes "husbandry prac-
tices” and adopt these practices into the Utah Coal Program. Id.
Conservation practices including seeding may be approved as a
"husbandry practice." 1Id.

In considering these alternatives, it should be noted
that the recent vegetation survey at Hidden Valley Mine showed
excellent revegetation of this area. The Mine as a whole is well
on its way to meeting the Division's revegetation standards. If
revegetation is considered over the entire area of the Mine as
opposed to isolating the road and pad outslopes, revegetation
standards could be met during the initial ten-year period.
Because revegetation at the Mine has progressed to this point,
the additional seedlng activities requested by the Division may
be viewed as erosion control activities which exceed the vegeta-
tion cover requirements of R645-301-353,

In conclusion, it appears that abatement of
NOV N91-26-8-2 and satisfaction of the stream buffer zone vari-
ance may be achieved through erosion control. Revegetation is
one form of erosion control but reseeding activities may restart
the ten-year revegetation bond clock. 1If possible, erosion con-
trol, should be achieved through alternate engineering methods
Wthh cause minimum surface disturbance. If areas are seeded to
prevent erosion control, an 1nterpretat10n should be sought by
the Division that these activities do not restart the bonding
clock.

Very truly yours,
Denlse A, Dragoo E

cc: Lee Edmunson
Joe Jarvis
Karla Knoop

DAD:121092b
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Dr. Dianne R. Nielson

Utah Division of 0il, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Re: HNOV N91=26-8-2
Dear Dr. Nielson:

Following our meeting with the Division staff on December
3, 19%2, we have modified our Abatement Plan on the above-
referanced matter to conform with the comments contained in your
letter of November 17, 1992, as clarified during the meeting. The
modified AEbatement Plan is attached hersto for your review and
approval. :

Please note that the Revegetation Monitoring Study, dated
November 20, 1992, attached as an appendix to the Abatement Plan,
is an integral part of the proposed plan, as it provides the basis
for a number of conclusions contained in the plan, as well as
justification for the methodologies to be employed in the plan’s
implementation. Also appended to the proposed Abatenment Plan by
this reference is the discussion and argument regarding the
extan\ded liability and bonding period; the so called "bond clock."

The Abatement Plan and bond clock interpretation are
integrally linked in this submittal. The nature and extent of the
remedial work propeosed in the Abatement Plan necessitates that the
Division make an interpretation of, or set policy for, what types
of activities constitute maintenance and remedial erosion control,
based upon experlence within a specific reclamation site, and
whether or not such proposed activities will restart the bonded
liability periocd.

—_—
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Hidden Valley Coal Company hereby vreguests an
interpretation of the applicability of restarting the bonded
liability period for the mine site if the work proposed in the
Abatement Plan is performed. In my opinion, the arguments for
arosion control and not restarting the bond clock under the
circumstances proposed in the Abatement Plan for the Hidden Valley
site, given the results of the Revegetation Moniteoring Study, are
persuasive. We are hopeful that you will agree once you have
carefully considered all of the factors involved in this matter.

If you desire any additional information or clarification
regarding this submittal, please do not hesitate to call ne.

Sincerely,
HIDDEN VALLEY COAL COMPANY

%&W

Lee Edmonson
Assistant Secretary & Manager,
Planning and Regulatory Affairs

LE/cen )
Enclosures

92-155
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Oil, Gas & Mining \\5
3 Triad Center - Suite 350 - Salt Lake City, UT 84180-1203 - 801—538—5340

/ MODIFICATION OF | \
NOTICE OF VIOLATION/CESSATION ORDER

To the following Permittee or Operator:

Name Hidden Valley Mine, Hidden Valley Coal Company

Mailing Address 1801 E University Dr, Phoenix AZ 85034

State Permit No. __ACT/015/007

Utah Coal Mining & Reclamation Act, Section 40-10-1 et seq.. Utah Code Annotated (1953):

Notice of Violation No.’t\/l 91-26-8-2 dated _NOV 20 ,1991

Cessation Order No. C 92-26-1-2 dated __SEP 1 ,19 92

Part _ 1 of 2 ismodified as follows: Extension is granted for submittal of the abatement

of the above-noted violation and COs per letter from Dianne R. Nielson dated 11/17/92

was extended to December 7, 1992 (and then per operator

request dated 12/4/92) extended to December 11, 1992.

Part 2 of 2 is modified as follows: _(same as above to allow abatement date to December 11,

1992) Additiomally, the road upslope does not apply and submittal and approval of a

AKX KR ROEERERXKX _ plan in lieu of implementation will terminate this portion of

the violation.

Part of is modified as follows:

Date of 3K mailing 12/10/92 Time ofSEXXEBXMailing~ _ 3:00 O am.Bp.m.

Date of inspection

Lee Edmonson Manager, Planning & Regulatory Affairs
Permittee/Operator representative Title
4
Signature b
Lowell P. Braxton Associate Director, Mining
Division of Oil, Gas & Mining Title

Signature
WHITE-DOGM  YELLOW—OSM  PINK—PERMITIEE/OPERATOR  GOLDENROD — NOV FILE

DOGM/MVC-1 an equal opportunity employer Rev. 12/86 001059




SENT BY:CALMAT CO. of AZ 1-92 $12:56PM ; 602257 26~
- DEC 11 68 L4159 TR CONELLTANTE GROLP i

B3

EINDEX VALLEY, COAL COMBANY
HOTICE OF VIOLATION MO, ¥91-26-8-2

Decwsbexr 8. 1393

Sulmitisd by

Kiddan Vellsy Coal
1801 Uniwvecsity Dxive
Phownix, Arisvea 85034

0 ?,’35'/
\/.,

801 359 3940:% 9
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KIDPEN VALLEY COAL COMDANY
OV AEATENNET TLAM

izedegion :
The propoded plan i intended to satisfy two violations that

worw imsuad fox the raclaimed ¥idden Valley Minwe under XV N-51-24-
8=2 om Novambax 30, 1§51. Thw Hidden Valley site iz owned and
oporatsd by Hidden Valley Coal Company. It is conuldered a
ditfioult site to reclaim due to the Inhezent instability of the
landscape and =0ils, snd due to the arrakic, scatteved
precipitation ovants that include Imtenms convaocrian stoyms.
Significant plant growth OAn ba shorr-lived, and erosioh ewants
from convection ATOYME ars charsataristis of thix tazzain.

Following sevessl heavy precipitation events that oausad
srsatem in the yeslaised xrees, zspairzs wers made t0 the oitve,
nsing madifications of original reqlameticon technigoes in soma
areas. This bas provided some stabllity to the aits considering
the asatural wrosion rate Iin the arsa, The aasded vegetation
zesponded well to spring molstors in 1551 and 199Z. Feremnial
Plants Rave beooms aatabli{abad on the roadbed and the A= and B-seam
#1311 slopas, in apite of yix years of dyought in the zagion. In
particulsr, species seedsd only in 1986 duxing the injcial
ravagarpeion sfforts have now sppeazed five growing seagons later
aa fmmature planke, A oecsntly compleatad wegetotion mEurvey

'. {attached a» wn oppoudix to this raport) provides avidenas of
vegqetation sucaens.

; The wstabllshment of any assded plant specles in the tosdbed
has been dirffiscler wsven with repeated sweding, fertilizing,
molching and covering with netting., How that soms dosirable

: vegetation 1is becoming established, we will avoid further

! nechanical disturbances & the roadbed, elther te altar water bexr

: SutEBllE &2 to aid ix rwvegmtation.

1
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Tha following sactions dwsoribe plang to abata the twa
violatienk within the constzalnts given above. T™ha Firat addwesses
the violatien fox wrosion of road clopes and the ssoond addregges
saading of disturbed areas associated wlth the »0aA. Home of tha
proceduxes and methods proposed Dalow differ fven those desoxibed
in the approved Eidden valley Mine Reclapmtion Tlany & plan
arendmet has also been prepared.

Froalop control

Eidden Valley Toal Company plans to- abate the Fivst vielation
by parferming repair work on the weter bars and the outfall
locations using non-mechauical, hand laber, Use af aquipment would
vot significantly increans the chancas for succens of tha repaizs.
Bvan I¥ oquipoent uwsage Was oonsidexwd acceptable frvm a ro-
dizturbance standpoint, ths seme type of strucbures would Dba
proposwd as gre proposed balows squipnent would simply allow more
dirt and rock To ba moved faster. Bowmysz,; glven the nature of ths
slope to be worked, sguipment wonld only be abls s acoess the
upper thivd of the cutfalls in most inNwtances; hand work weunld be
required for cthe maloxity of the outfall isngtha, Tho detriment to
vegetarion by bringing in sguipment 1s not atcapkable for the
benativs gu.m-d

Tho proposed work will bagin no Jatex than Xpril 1, 1893, and
4% soon ag DLachtioal afier apprival bhas been chtatned, materisls
have been roosived, apd savizoonenta) conditions ara acceptable.
Conditions necmssary for wozk to procesd ara {1} no saow covex {for
salety reasons it iz not poeeibls to work on the staap, unstably
slope vhen snow is present), (2) ground net frogen such that
digging is possible, and (3) molsture centent much that £111 dlope
waterikls arw workible withont forming clods. It ig planned thar
& bro-parxon labor crew will be supervised by & daaignated
professicnal in agoomplishing the peopomed work. Leval af sffort
is anticipated to bo approxizately ons month for the evew &9
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accoRplist the repairs. Oiven the non~uniform conditiong within
and among watay bars, snd given the mop-standapd materials and
techaigues proposed, oloss tachnical sypexvision of the crew will
ba nacwssary, In addition, is 1t anticipated thar a product
Teprosantative of the proposed material wil! be onmite during the
initial stages of the xepair work to provide guidance.

It ix Important t0 note that sach of the water bar outfalls -

has cxoded to a different level and configuration. At & glvan
cotfall, amcdltion varias along the oubfall length az well. In
ddditicn, particle sixe of the cutfalls ranges from very fine
toxtuzed clays up to large boulders and bedrook. Givan the above,
fimld fivting of tha propesed structures will be esasntial te
insurs the greatast chancs of sgovesd. Tha Information peovided
below providas sw much specificity as possible raqarding dinansions
and warhads propossd. It ls oxpestsd that the hedght, width, and
thicknsas of structure will vary, zm well az the distancs between
Atdustures.

Hext, it is important to note that the proposed Techniques axe
thought TO provide «he dest possible chanoe of Aucceas givsn the
inherent nonstraints of site topography, substreate and climete.
The natoral, undisturbed watgrsheds above the roadway wontributa
Sedipant-laden zrunoff to the dizeurbed sres, as evidenced by
depositisn in the water bars. Consequantly, zome szusion and
sedinent cort¥ibution to the sphemsyal shannel at the base of the
slope i a namtural phenomenon. The propesed trsatwents are not
sxpected to eliminats All srosion Zyewm the disturbed AYE8A, noY arm
thoy sxpected to pravant all sedizent contriburian to tha aphamernl
dzainage. Inmtead, they are wapected to provide a massure of
stabilivy such thet exesion will b minimised to the extent
possibla. Brery effort will bo made to insuys that struetures are
installsd properly and maintained afesr Inetallstiom.

§01 359 3840:#12
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A descziption of the zepalr wozk follows.

¥irat, ths outfalls will be groosed or shaped within the

" semElnes of the existing gulliss by rearranging locss rock and

slump features. The side slopes of gullles - where stosp, undsreut
or unstable - will be- lald back to a gentler angla., Bmallex
bonldars will he stratagically placed within the gully, or will be
removed. Iargar boulders will be pried looss sand rolled desmhill
vhaxs possible fod dasirvahle. Toe +o tha naturs of cha

. onengineszed 2111 in which these qulliss occur, the reshapiag will

aot result In a uniforn channel down the steop slope, but will
provide tho best possible "foundation” for fuxther repaizs.

Next, saall, porous check daws will be installed at freguent
intervalz along the outfall channels.,  These dame will be
congtructed of a fiber barrier nalng a produst squivalant to the
fiberdam matexrial gonstrootad by  Eynthatio  Industries.
sanfactnrer’ s raconmendationk (attached at the sad of this raport)
for material instaliatiom will he followed. The matarial is 2
flaxible, moldable nass of fibers that, slthough irregular in
shape, can bs molded to £it within 2 non-unlfom cross sastional
sxem. It will be shaped to about a cne-fcot thiokmess, with
swxizom height approximately two feet. The canter of the dame will
be lower than the @dges and will function as & splllway. 2The dams

- Will ba hald {n plaoe with 18- Ed-inch long metal rehayr skaksx. 3

sohamntlic cross sentian showing the check dam trsatmsnt follows
thia vapesrt.

Thesw dams will be spacod vlowely down the cutfelly distance
batveen dans will oot be unifozm, but ls expegted to rTange betwoon
approcimately 3 ~ 15 feet. Gonexslly, they will be spaced such
that the downstzeem toe of @ givan dam will b& sk approminscaly tha

sans wlevation #@ the maxisum potential elevation of ssdimanrs -

deposited behind the naxt dam dounstream. - Tha lavel fo which
podimaonts can he depoaited asbove n dam i3 depandant upon the

4

601 353 3840813
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Spillvay alevetion, thu gradient ahove the dam, and particle sime
of the sadiments. This loval will not be Jncwn sxactly; instead,
vimal estization of dam lodAticn will be done using profassional
Judgement. DPxwsence of bhadvask o lazge boulders will furthes
affsnt wpacing.

Whore feasinle, & wynthetic £ibor arosion matting will be laid
in thae ohannel batwean the cheok damm ®a provids addltional
protection. In axeas where layge rook may precinds placenent of
matting, the rock itself will sarve aa protection.

Tha fungtlon of these porsss dams will be to roducs veloocity.
of ruiofl In the outfall, causing deposition of gedimenta bahind
and within the fiher dams. Water will pass throogh the dows, &s
well ag oyar the spillwsys; the DOTOUR Dature of tha dums will nob
block flow or sat up conditlons whoreby fornes against the dams arw
uxcassive. Allowing water O DRSS through the dams alse reduces
the chance of wrumion around the =dges of the dams, cauging
fallura, Over time, asdiments will eventually clog Tthe dams.

" Thix, in combination with deposition bahind the dumas, will in
sifoct; build back np the qully floor to sQm@ Yeasonsble alawaticn.
The retention of tha fine ssdiments will, in tum, allaw graater
moleture retenrion and these azwas will have a greatas opportunity
for plant colonizaticn. The Tesult will he a sexiss of =teps cown
tha cutfnll,. with the flat gections vagetatsd and the =tewp
sactions stabilized.

In addiiion, a conminuation of ongolog work on the wmter bags
themsalves will ba dme. Level of sffort will he greatez than ia
the past, in an attempt to maintaip Petancian potential for
sedimmnts and runcE¥ waiwr. This work will entail swmgval of
sediments depozited in the bars and constwuetion or enlargament of
substanrisal chesk dang pexpendiuuln o the bary to serve &
ratantion structureg,
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Bonitoring and ¥aintansnee. In oxder to inswe that eyoslon
i mintmised, sech strusture wiil ba inspscted pariodically to
ingure propar fumetioning, Duwing the regular inspection period of
April through Oarebor, stroostures wlll Ly examinad a4 minimum of
onea par month during the rwgular monthiy site viadls. In addition,
they will ba inspectad aftor weather patrerny indicate that
substantial Twwil may have cccurrsd ar the sites. Auy needed
mainteokrss or Depalry to the seymotures will bBe donw within one
calendas month following the Idanrifismtion of a problem. In
addition, a photographic resoxsd will Bw kept to traok outfall
vondition and to ldentify trsnds towaxd stabilization.

fovagataticn

The revegetation techniques to anEwer the =econd viclation
will bea limited to hand distzibution marheds enly. The histezy of
ravegetation wt Ridden vallay has showa that sesdings oaly respond
whan sufficisnt moisture 1s available during the spring growlng
sexszcor. Thw usg of mulohing, natting mnd erovelon blankets haf not
significantly xlterad tha local ahviromzent conditlons to foster
plant gzowth, Thns, the revagoiation attemprs will utili=e hand
methods to inoreaye soistuzw retontion withonsz ssvarsly damaging
tha surface of the steep slopes.

The oaress to bo seedad are: the access road which has
yrevionsly beati geaded thres tiaws; road £i1l slopes; ond stream
boffer sone clopas. The road upslopws will not ba aasdedi/;n
soeding will be done using hend Lroadoast methods with the included
casd mixture. om the sccess road ~ where total vegetation cover
has recently besns meazured at 29 percent, and £otal parennial cover
at # parcant - the suxfsce orust Will be distuzhed and sewd will ba
Yroadcast in sslocted bure arean. whers wyubstrats vonditions allow
on the rexainlng srwag (road £i1l and buffer zeme), pitting with a
pulaski hasd tool at the rata of one pit per squaze yard will be
done yricr to xoadoast seeding.

1

§01 359 38407815
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Tha revwwgetation work will be acoumplished when soil
aonditicns pexmik. Those acceptable 50il conditionm aro dafined as
less than 10 pervent suow cover, Irost free in the upper eix
inches, and sufficlently dry in the uppar aix inches vo not aled
when worked. If cenditions do not pevmir seading by Vebruary 1,
1993, an alternative sead miw o hat ligtsd below will be

subnixted for Divimien approval.

™e following seed mixinrs and zutes will ba ceeds

FLE

Seomon Hapw folancific dame = ibe/agxe
Indisn ricegraxs Orysopalz hymsnpidas 3
Russian wildrye Elymms jnnceus - Iv
Ephrain cxested vheat Agropyven aristatum kT34
squirreitail Eitanion hystxrix 1
yollow sweetolover ¥alilotus officinalis 3
fourwing salrbaah Atriplex canescuns 3
shadasale Atriplsx confertifolia 2
wintexfat Corwtoides Yanata 3
Paluet's penstemon renstewm palmari 2
Castle Valley saltbugh Atriplax gardnaxi '

var cuneats 2
buokwhauat Frisgopun coryabosum , 0.%

Total 25,5

¥ gxotic TAsd in fieat mixturs in 1986

** exoblic-but zm excellant s0il binder and better suited for this

 8its than other native seeds available

This mixture vaziea from that listad in the IMterim Plan. The
species selecticn 1s basad on what has grown and survived at Hidden
Valley in the last £ive years,

Nonoammonlam phasphate fextilizer will be sproad at a rate of

242 1bs/acrs on 21} &f the aveas to be resesded.

7
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INSTALLATION

ESTIMATE THE MINIMUM THICKNESS RECOMMENDED FOR THE FBERDAM
AND THE BPACING BETWEEN FIRERDAMS USING THE FOLLOWING CHART:

CHANNEL MIMIMUM RECOMMENDED
DEPTH (INCHES)  RECOMMENDED . SPACING BETWEEN
FIBERDAM THICKNESS (INCHES)  FIBERDAMS (INCHES)
LESS THAN & 4 18
12 7 , a
18 10 45
2 12 70
TR 18 80
4@ 0 120
BTEP 1

0 PLAGE FIBER INTQ THE CHANNEL AT THE RECOMMENDED THICKNESS
UNTIL CHANNEL DEPTH IS 50% FILLED,

O PLAGE FIBER AT EACH EDGE OF THE FIBERDAM UNTIL A "U” SHAPE I8
FORMED AT THE TOP OF THE CHANNEL.

[T ANCHOR THE FIBER TO THE SIDES OF THE CHANNEL USING STAKES OR
STAPLES. THE MIDDLE (OF THE DAM SHOULD BE LOWER THAN THE
EDGES,

[ PLAGE STAKES AT THE BAGK GF THE FIBERDAM AWAY FAOM THE WATER
FLOW.

' STAKEB MAY PENETRATE THE FBERDAM TG HOLD IT IN PLACE,

O 8T (':JKEES ?'IDULD NOT BE PLACED GREATER THAN 8 INGHES APART. (JEE
FIGURE 1

STEP 2

L3 INSTALL THE NEXT FIBRADAM USING THE PROCEDURE QUTLINED IN
8TEP 1, ' : .

O REPEAT 8TEPS 1 AND 2 IN S8EQUENGE UNTIL THE TOR OF THE SCHANNEL
I8 REACHED.

(1 ON BOME INSTALLATIONS, IT I8 AECOMMENDED THAT LANDSTRAND,
COATED WITH ABPHALT EMULSION, BE USED BETWEEN FIRERDAMS TO
AID IN COLLECTING S8EDIMENT AND !NHANGI&G VEGETATION GROWTH.
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FIBERDAM
BARRIER FOR EROSION GONTROL AND BEDIMENT COLLECTION

FIRERDAM IS A BARRIER BOR REDUGCING THE VELOCITY OF WATER IN A
CHAMNNEL AND CAUSING THE DEPCSIT OF GEDIMENT, PLACED IN RILLS AND
QULLYS, FIRERDAM WiLL ALLOW THE CHANNEL TO HEAL ITSELF BY CAUBING
SEDIMENT DEPOSIT FOR GROWTH OF VEGETATION.

UNLIKE STRAW OR HAY BALES, FIRERDAM DOES NOY BLOCK THE FLOW OF
WATER. FIBERDAM I8 A FIBER BARRIER WHICH ALLOWS WATER TO PASS AT
A REDUCED VELOCITY. FIBERDAM WILL ROT DECAY LIKE STRAW DR HAY
BALES, IT FILLS WITH BEDIMENT AND BECOMES A PERMANENT

REINFORCEMENT N THE CHANNEL
FEATURES

0 LIGHTWEIGHT EASY TO TRANSPORT AND INSTALL.

[ BASY INSTALLATION ANCHOR WITH WOODEN STAKES OF METAL
STAPLEB,

0 FLEXISLE © WILL CONFORM TO ANY SHAPED CHANNEL.

0O CUSTOM FT THE AMOUNT OF FIBER USED i§ DETERMINED BY
THE EXPEGTED WATER FLOW AND THE SIZE OF
THE CHANNEL. .

PRODUCT DATA

‘MATERIAL COMPOSITION. POLYPROPYLENE

SPECIFIC GRAVITY- 0.91

IGNITION TEMPERATURE- 1,100 F {898 ©)

WATER ABSORPTION- NL

PIRER DENIER- . - 400 NOMINAL

MBER DIAMETER: 10 MILS NOMINAL

FIBER LENGTH- & INCHES NOMINAL
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EC 1152 12:90 JIR CONSLLTANTS GROP P.12

a8 & pesult of JOV N91-28=6-2, sdiitional trearment to water bar
outfalls has bsan done. The troatment comaists of reshaping
tullise formed in the outfalls, placemsnt of poxous check dama, and
placedmnt 0f erosion matting, Dotalils on tha design, fnnoticning
end meintangnoe of the cutfall troatmants are contained in the Nov
Abntmt Plan whieh is i‘htlchﬂd At tha and of Appendix IIT of tha
Reclamarion ®lan.

Also pe a xesult Of the BOV citad above, raseeding of the xvad
surface has Lacn dona in selectod bare aress, ard ssading has been
done oo the woad £i11 slopes. Additional descriptions on gurface
peparation, mead nix snd swendments are contained In other pegas
of thig Plan Amendmant,

Ping Iaenduant 2 21-hb Docember B, 1352

801 359 3840819
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DEC 11 “92 12:04 JBR CONGULTRNTS GROUP, ‘ * T paa

waterebareing of the moad and #illing of the small rosdsids ditoh
«he dischavgs into this vulvert will b sliminaced.

@ B17.103 BockFilling and Gradings Covering Coal and Asid» and
Toxip-Porming Kararisls
toml or cther mssctiaved materials are not resdily evident on the
gita, - &houvld any of theaas xaterials be discovared durlng
" agoavation and backfilling thay will Bo placed against the conl
seans and coveridl with othar nca-toxic materials. Thera is 2o
water drainage fyvom the conl seams o aditd, rhersiozw, acid mine
arainage and related toZic wlemente would not be dlscharyed Izom
the mite. Bees latter in Appendiz Ia. '

BC 817,106 Regrading or stabilizicg Rilly aud Gnllies

The existing zills is the road curfice will be aliminavad with
vatar-barzing aund Tipping of the Toad suxisce. ™ha rills &% .
Jeiidon that ney appear during post-reclamaticn sonitoring will be
atabiilzed by £1lling with o4l and rooks, Chromic sites |SENEISEEY
ERCIWIE w111 bo stabilized with small gablonsy T
Doak ohaok Gan, :

L Pian mmsndmant 2 Replacessnt Page 27 Dacembar A, 1992
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DEC 11 “S2 12184 JER CONGLLTANTS GROUP o o P.14

A & vesult Of NOV N91-2§#8-1, .w fourth resseding eifork has hean
sade on the road suriace. The wifeit oonoistad of disturbing tha
acil soriace In selocted bare axeas 4 Drepare the wewd bed,
Followed by hend broadoagting with an approyed seed mix and
fartilizer. '

In additicn. the road £611 cutalopes were sceded Zox the £irst time

.48 & zesult of the NOV. Enrface tTwatment consisted of hand
pitting at = Twte of one plt per BqQUATe yaxl where sohatrate
comdétions xllows. The sntire zoad £111 outslope was than ssaded
and fartilissd by hand broadcasting.

The meed mfx and fartiligser uswd in thess wffpres i3 glven
olsewhaze in thia Plan amandment. '

tlan Asenduent 2 $1-b December §, 1532
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P. 18

A8 a ramult of MOV HS1-26w8-2, addicioral tyaatment to watey DAY
sutZalls han been done. The tewatment conmiste of zTeahaping
gullies formed in the eutfalls, placement of porovs check dauns, And
‘ placmment of exosisn matting. Detalls on the design, Iuncilonisg,
: and maintenance of the outfall treatmects are costained in the ROV

Ihatepent Plan which im attached 2t the ead of Appandix ITY of the
i naclamation Plan. .

Plan amendmont 2 52~b Ducenbar 8, 1932
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P.16

apendments added to the gsol) “in azsas which wers rosnuded as a
rogult of ROV Ny1-28-8-3 congisted of 242 1ba/amre of mendammonium
phiocphate fextilixer. This fortilizer is preferable to tha
digmmonium phosphate whichvaa previcusly pernitted, sspoecially
where alkaline zoils ocmr?

Plan Amancwent 2 : 54-b - Decexbar B, 1992

QUI OUV OJHUIWLY
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DEC i1 *S2 12:2% JBR CONSLLTANTS GROUP : P17

'AE 8 result UE NOV Npl-26-Bw2, addivional reqesding of vhe road
sarface has been done in selsatad hare 3Tead, and seuding has bean
dond on the road £111 sicpes. On the roadway itgelf, the eifoxt
goneipted of disturblag the soil suxface in selacted DATG arwas to
prepare the seedbod, followed by hand proadcasting with an approved

. ssad mix and fertilimser, On the road I11l ontsiopan, surfaoe
tyantmant consloted of hand pitting at & zate of one pit per BQuara
yaxd whare substrate conditione 'allowe. The wntire xoad £413
ouialops WEB than saeded and fartiliszed by hand browdcasting.

Plan kusndment 2 5Gmdy Dacembazr 8, 1332

QUI J0¥ JY4U R L4
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DEC i1 92 12:06 JER COMBLLTANTE GROLP P.AB ;

Seeding tlu't oocnryad in accozdsnce with the abatwment of X0V Hil-
26+9=2 was done using the follawing seed mixs

, PIS
w_ Scientific Mawe ~~ Iba/agzg
Indian riceqgrass Orysapela hymenoidws 3
Russian wildrye . Elymus junceuns. ' 3+
Ephreim cxeated whast  Agropyron tristatum Fu¥
sguirreliail sitanisn hysrrix 1 :
yollow swastslover Xelilotue affininalis 3
fourwing saltbush | Atriplex canescwns 3
shadsoale Atriplox confentifolin 2 ;
wvintarfat Cuzntvides lanata 3 i
Falnax's ponEtemon Psnstemon pelwari 2 |
Cestla Valley saltbugh Atriplex gaxdneri _ ‘
. : var. cuReata 2 :
buckvhakt - Bringonum sorynhosum 0.5 [

* geotis uked in First miztooe in 1984
e gxotio et an sxselloat aoil hinder and botbae suited for thias
gite than vther native sseds svsilsbla

Thig miwturs is basad on what has grown and suzvived at Hiddan .
x Valley in the five years sinoe revegetation efforis begun. |

P Fian Amendmect 2 58-b pacaubar B, 1993
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Ravegetation that was done 'In acvordance with the abstepant of NOV
Np1=26-8-3 did not include the use of any such or aatiing.

! Plan Juendowat 2 B3-b Peoambar 8, 1992
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A% & pasult of KOV ﬁBl—:S-l—:, sending and Farti)ieing of the pad
cutslopes within the bufisr sone has been done using non-rmachanioal
mpthods .

Flayn Awnidwent 2 Sd-a Bacombay 8; 1682



gl'-)\ State of Utah

NP | DEPARTMENT OF NATURAL RESOURCES
orman t senerer | DIVISION OF OIL, GAS AND MINING

Governor Il 465 West North Templ
Dee C. Hansen est North Temple

Executive Director 3 Triad Center, Suite 350

Dianne R. Nielson, PhD, | Salt Lake Gity, Utah 84180-1203

Division Director 801-538-5340

November 17, 1992

CERTIFIED MAIL
Return Receipt Requested
P 074 975 191

FAXED 11-17-92

Mr. Lee Edmonson

CALMAT Company

Properties Division

1801 East University Drive
Phoenix, Arizona 85034

United States Corporation Company
600 Deseret Plaza Building

15 E. First South

Salt Lake City, Utah 84111

Dear Q%xjéémGnson:

Re: Response to Abatement Plan for NOV 91-26-8-1 and CO 92-26—-1-

2, Hidden Valley Mine, Hidden Valley Coal Company,
ACT/015/007, Folder #2, Emervy County, Utah

. We have reviewed your submission dated October 29, 1992.
Based on our phone conversation today, the Division is requesting
that you submit additional information and plan amendments, as
indicated below within 15 days of receipt of this letter. Work

- must be completed in the field within 30 days of approval by the

Division, unless the Division determines that field conditions
justify a delay in implementation. Failure to meet either of

these deadlines will reinstate the failure to abate cessation
order.

There are two parts to the violation. Part one deals with

erosion, part two deals with the failure to seed all disturbed
areas. ’

an equal opportunity employer



Page 2
Lee Edmonson
November 17, 1992

Part 1 of 2
Nature of violation:

(1) Failure to maintain diversions to be stable pursuant to
Utah Admin. R. 645(614)-301-742.312.1.

(2) PFailure to minimize erosion to the extent possible
pursuant to Utah Admin. R. 645(614)-301-742.113.

Hidden Valley’s abatement plan for part one of the vioclation
does not adequately address how Hidden Valley will stabilize
diversions and minimize erosion to the extent possible on the
outslopes of the access roads as required by the pertinent
regulations cited above. The information submitted for abatement
does not comply with the currently approved plan and lacks
sufficient detail.

Part 2 of 2
Nature of violation:

(1) Failure to seed and revegetate all disturbed areas
pursuant to Utah Admin. R. 645(614)-301-354.

Hidden Valley’s abatement plan for part two of the violation
does not adequately address how Hidden Valley will seed and
revegetate the disturbed areas as required by the pertinent
regulation cited above. For example, the proposed revegetation
plan does not clearly state where seeding will take place. The
NOV requires that the following disturbed areas will be seeded
and revegetated: (1) the access road; (2) the outslopes of the
access road; and (3) the stream disturbed outslopes. The
abatement plan also contains statements inconsistent with
abatement of the violation such as at page three of the abatement
plan: "The sites requested for seeding, pitting, mulching,
crimping will not be revegetated."

To be technically complete, Hidden Valley’s plan must
contain specific, detailed, and supported procedures for
abatement of the violations which will bring the Hidden Valley
mine into regulatory compliance. The submission should also
demonstrate why the work being performed does not require
restarting the bond clock.

We also note that the abatement plan proposes to abate the
violation by utilizing procedures or methods that are not
contained in the approved reclamation plan. Hidden Valley must
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Lee Edmonson
Novenmber 17, 1992

either act in accordance with the currently approved plan or
provide an amendment to the plan together with a justification as
-to why it is not prudent and feasible to follow the approved
plan. Any changes to the approved plan to abate either part of
NOV 91-26-8-1 will be considered amendments and must be submitted
to the Division in the proper format to amend the approved plan.

Amendments should be in page format for inclusion in the

Rulemaking Plan, and can be submitted in conjunction with the
plan for abatement of the NOV.

If you have any questions or want to discuss the proposed
plan further, please contact me.

Best regards,

Dianne R. Nielson
Director

kak
cc: P. Littig
cc by fax: Denise Dragoo

Peter Stirba
DN92-85



NORA S. WORTHEN
Certified Shorthand Reporter
240 East 400 South
Salt Lake City, Utah 84111
(801) 535-5040

November 16, 1992

Peter iStirba ﬂ
STIRBA & HATHAWAY

215 South State Street
Suite 1150

Salt Lake City, Utah 84111

Re: 'Hidden Valley Coal Company vs. Utah Board of 0il, Gas &
Mining, et al, Case No. 920904813 cv

Reporter’s partial transcript of proceedings in the above-entitled
case which was heard on October 29, 1992 before the Honorable Glenn
K. Iwasaki.

Original & 1 copy - 7 pages

AMOUNT DUE $17.50

Hidden.Ps




SR13048335 STIFEBA 2 HATHAWAY

LAW OFFICES

STIRBA & HATHAWAY
A PROFESSIONAL CORPORATION
SUITE 1180
215 SOUTH STATE STREET

SALT LAKE CITY, UTAH 84111

MARGARET H. OLSON

HONE (801) 364.8300

FACS!MILE (801) 384-835%

C
October 29, 1992 %; M M S
Dianne Nielson

DIVISION OF OIL, GAS & MINING
Three Triad Center

355 West North Temple

Salt Lake City, Utah 84180

Re: Hidden Valley Coal Company / Abatement of C92-26-1-2
Dear Director Nielson;
Enclosed is the Plan of Abatement for the above Cessation Order and Notice of Violation

No. N91-26-8-2 prepared by JBR Consultants Group. Please notify me immediately if this does
not meet the requirements of your Cessation Order.

Very truly yours,

MARGARET H. OLSON

MHO/kg
Enclosure



HIDDEN VALLEY COAL COMPANY
NOV ABATEMENT PLAN

Intr ion

The proposed plan is intended to satisfy the violations under NOV N-91-26-8-2 recorded at the
Hidden Valley reclamation site owned and operated by Hidden Valley Coal Company. The
Hidden Valley site is considered difficult to stabilize due to the inherent instability of the
landscapes and soils and the erratic scattered precipitation events that include intense convection
storms. Thus, significant plant growth is Short—lived and erratic and erosion events from

convection storms are characteristic of this terrain.

Following several heavy precipitation events that caused erosion in the reclaimed areas, the
repairs and modifications of reclamation techniques have somewhat stabilized the site considéfing
the natural erosion rate in the area. The seeded végetation has responded to spring moisture in
1991 and 1992 and has become established on the roadbed and the fill slopes of A and B seams.

In particular, species seeded only in 1986 during the initial revegetation efforts have now

appeared five. growing seasons later as immature plants.

The establishment of any seeded plant species in the roadbed has been difficult even with /: nlatien ﬂlgosc}f
ment r@/fu“
repeated seeding, fertilizing, mulching and covering with netting. Now that some desirable ‘H’Y“m ol quo&

vegetation is becoming established, we will avoid further disturbances on the roadbed. This Qf\, S:/‘S;,c
would include the prohibition against bringing machinery onto the roadbed, either to alter - Certihiz el

|4AN" S ch/\
waterbar outfalls or to aid in revegetation.

The following sections describe plans to abate the two violations within the constraints given
above. The first addresses the violation for erosion of road slopes and the second addresses

seeding of disturbed areas associated with the road.



Erosion Control

Hidden Valley Coal Company plans to abate the first violation by performing repair work on
the outfall locations using non-mechanical, hand labor. A description of the repair work

follows.

First, the outfalls will be groomed or shaped within the confines of the existing gulleys by
rearranging loose rock and slump features. Due to the nature of the unengineered fill in which
these gulleys occur, the reshaping will not result in a uniform channel down the steep slope, but

will provide the best possible "foundation” for further repairs.

Next, small, porous check dams will be installed at frequent intervals along the outfall channels.”
These dams will be constructed of a fiber barrier using a product equivalent to the fiberdam
material constructed by Synthetic Industries. The material is a flexible, moldable mass of ﬁbers"
that, although irregular in shape, can be molded to fit within a non-uniform cross sectional area. -
It will be shaped to about a 1-foot thickness, with maximum height approximately two feet. The |
center of the dams will be lower than the edges, functioning as a splllway The dams will be

held in place with wooden or metal stakes.

The function of these porous dams will be to reduce velocity of runoff in the outfall, causing
deposition of sediments behind and within the fiber dams. Water will pass through the dams,
as well as over the spillways; the porous nature of the dams will not block flow or set up
conditions whereby forces against the dams are excessive. Allowing water to pass through the
dams also reduces the chance of erosion around the edges of the dams, causing failure. Over
time, sediments will eventually clog the dams. This, in combination with deposition behind the
dams, will in effect, build back up the gulley floor to some reasonable elevation. The retention
of the fine sediments will, in tumn, allow greater moisture retention and these areas will have a

greater opportunity for plant colonization.



These dams will be spaced closely down the channel, at a distance determined from field

conditions. As needed, a synthetic fiber erosion matting may be laid in the channel between the
check dams fo provide additional protection.

The goal of the repair work is to enable development of a series of steps down the outfall, with
3 the flat sections vegetated and the steep sections stabilized.

\\J : e
N s cequ TS
Pl amgy e \y R R
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Revegetation The sbale baev ¥ deon'? regLad o Pf o N ST N N L.
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The revegetation techniques to answer

w_LF '\C; (RS { / 7/,
the second vmlauon will be limited to hand dxstnbunon /5 e d 7Y L
> methods only. The history of revegetation at Hidden Valley has shown that seedings only,

respond when sufficient mmsture is available during the spring growing season. The use oft [ -
mulching,

/
/
7 L

netting and erosion blankets has not significantly altered the local environment }Cd } /;.i;L-e;?aL_,
s ;
conditions to foster plant growth. Thus, the revegetation attempts will utilize hand methods to ’

o

™

N increase moisture retention without severely damaging the surface of the steep slopes.
)

?\/\

The areas requested for seeding will be broadcast seeded with the included seed mixture.

" 1. The sites requested for seeding and pitting will be done by broadcast seeding and pitting with
a pulaski hand tool at the rate of one pit per square yard.

;f v 2. The sites requested for seeding, pitting,

mulching and netting will be brbadcast seeding after

The use of mulch and netting has not been beneficial at Hidden

bE, k] 7 2
K\] !«:571*‘{ Yroee® Yor }//wu;f* ,7 2L ,'; Clﬁiu

' < ’
r?;‘ {/)7 /}LQ/ ’9,/“’}“’,} / f‘ 5/45‘/ A’/A /d}/ !

/Iv'*!f-""" A ’?P’)}{”(’JV‘“Z/’/%JJ/{//:{’&’ /)/]LLL
3 The sites requested for seeding, plttmg, mulchm , cnmping will not be reveoetated/ This

pittincr as described in #1.
X% Valley

e,

~isite was seeded prior to the 1986 reclamatlon work, and through natural succession, is now  |of&rt e
. & v
PSPPI S S -‘:r",.«?.s 'S sl i
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The revegetation work will be accomplished in the fall, 1992 season when soil conditions permit.
Those acceptable soil conditions defined as less than 10% snow cover, frost free in the upper

six inches and is sufficiently dry in the upper six inches to not clod when worked.

The following seed mixture and rates will be used:

PLS
Common Name Scientific Name Ibs/acre
Indian ricegrass Oryzopsis hymenoides ' 3
Russian wildrye Elymus junceus , 3*
Ephraim crested wheat Agropyron cristatum 3x*
squirreltail : Sitanion hystrix 1
yellow sweetclover Melilotus officinalis 3
fourwing saltbush Atriplex canescens 3
shadscale Atriplex confertifolia 2
winterfat Ceratoides lanata 3

Total 21.0

. F
* exotic used in first mixture in 1986

** exotic but an excellent soil binder and better suited for this site than other native seeds

available

This mixture varies from that listed in the Interim Plan. The species selection is based on what

has grown and survived at Hidden Valley in the last five years.
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State of Utah o €

DEPARTMENT OF NATURAL RESOURCES

DIVISION OF OIL, GAS AND MINING {' T T e D
356 West North Tample o

3 Trind Carsar, B e 357 \ ‘ Q ':!UZ
S Luks City, Lkeh 84180-1203 ~

81-38-540

STIRBA & HATHAWAY

September 28, 1592

Mr. Les Edmoason
CALMAT Company
Propesties Division

1801 East University Drive
Phoenix, Arizona 85034

Baclosed plcasc find Cessation Order (CO) No. C92-26-1-2 (Emata). This CO is
msmcdtoHiddia]IeyCoaICmnpanyas 2 replacement document, with a copy sent to the
resident agent, United States Corporation Company.

jbe

ccl Bl Malsacik, PFO
01507CC

0 0qual Spponoky ermployer
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R cTATE OF UTAH
p NATURAL RESOURCES
557 Division of O¥l, Gas & Mining
od Carter » Suite 350 « Scit Loke Clty, UT84180-1203 « 801-538.5340

PAGLAN O VoLNULIvaitew %

RECEWED
00T 02 1992

STIRBA & HATHAW F3V

ERRATA
NO. C92-26-1-2

TofhebﬂavhgpemmeoorOperctm

Nome___HIDDEY VALLEY COAL COMPANY
Mine_HIDDER VALLYY : - 0 surfore X1 tncterground (O other
County _ EMERY : Stote T o Telsphone_(602) 254-8465

Miling Accress__1801 EAST UNIVERSITY DRIVE,  PEOENIX . AZ 85034
State Permit No__ ACT/Q15/007 :

Dcrhoﬂnspoc'rbrLHDle_’R 20, 1931

Ownerhip Category @ stote " [ Fedaral DFee

(O Mzed

A9

Time of inspection _ 8100 Bam Opmto 3:00

e e e wRA N A G K B VP & N YWl

Operator Name (other than Permittes) LEN EDMONSON

. ﬂdm .E]nm

Maling Adcress 1801 E UNIVERSITY DR _ PHOXNIX AZ 85034

b

In accordance with Section 40-10-22, Ummdommm:maemmm.

describad in the cﬂmhmaat(x)u\dfopafam?hemmooufcmbmdmbedhﬁncncdmmm)wﬂun
the designated Hme for abdteenent. Redcnntbnopermbns‘nommmm subloct of this order sha continue
while this order is In effect. ‘(Oummpowb&ofudckwcnwukhmcfemdwmlkew .

'T?nundmlqwdropmnfmm.ﬂn&thdmhaﬂ«donﬂ does not XJ require cetsdtion of mining exprostly or In
proctical effact. For this purposs, “mining” - meons extracting coat from tha earth or a waste plie, ond trarsporting it

within or from the mine stte..

CERTIFIED RETURN RECEIPT P 074 979 291

D&faofmmcimn . SEPTEMBER 28, 1992 Tkmdm;'ndﬂnq__ﬁlgﬂ Oaem  &pm

EFFECTIVE SEPTEMBER 1, 1992
LEE_EDMORSON : )

ParrmeOpercforreprmnfdiw . Tithe

Sgncture

, D;-v ”Gxnmu;;n‘:ikimc; _PEXMIT SUPERVISOR

N ) s & Mini ortat .

NS A e -
N g bR LA Y #20 oL
~Sanature AN 7" Gortication Number —3

A -\
SEE REVERSE SIDE
WHTE-DOGM VELO\N-OPEDATOR PINK-O8M GOLDBNROD-NCY FLE .
CC: UNITED STATES CORP CO P 074 979 292
DOGM/COA o an equal opporunity empioyer eV, S/V2




——t e e v v A YAVT T4 o e e Undkddvivew

* PAULAIY O veliiwuiviivime o
R -

CESSATION ORDER NO. C_97-26-1-2 _

ViolaionNe. 1 __ ot 2

Nature of condition, practics or vidkation

_FATLURE TO ARBATE AFPORFMENTIORED YIOLATION

FATLURE TO MAINTAYX DIVERSIONS TOD RE STABLE

FAILIRRE TO MINTMIZE RROSTON TQ THR EXTENT POSSIELE

Provisions of oct, regulaticns or permit viclated

UCL et gec  &0-10~20 (8)

R645~400-314

R645-301-742.312,1

B645-301-742,113 -

Check copropriate bex )
L Condittion, practics erviolation k crecting on Imminent danger to heaith or safely of the public.
[3 Permittes/Opercrer Is/has been conducting mining aciivites without o peantt,

U Condition, practice orvioiation s causing or can reasoncbly be expected o couse significant, Imminent
environmental ham to kand, cir o water resowrces.

(3 Pormittee o ator hos faled fo obate Vicdlation(s) No.3_0F 2 incixded In Notice o Vickation
No.N21=26=8-2 within time for chatement odginally fixed or subsequentty extended,

Cperation(s) to be cacsed immediatsty R/A

MIRE 15 IN A RECLAMATION STAGE, COVERED BY BOND, AND KO MINING 1S TAKING

PLACE AT THIS MINE.

Afimmative obligation(s) and chctement time (if cpplicobie)

SOBMIT A COMPTETE AND AGCURATY. PLAN TOQ REPATR AND COHTBOL EROSION

WHIEDOGM  YELLOW-CS PYNK-PERMITIES/OPERATOR COLLENGCONOVY RLE

DOGM/COR an equd cppariuntty empioyer
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CESSATION ORDER NO. C92-26-1-2

VicktionNa__ 2 _of 2

Noture of condition, practics or viokation

FATILURE TO ABATE, AFOREMENTIONFD VIQLATTON

__FAILURE TQ_ GLFARLY MARX WITH PERIMETER MARXERS ALY, DISTURBED AREAS
FALLURR TO SEED A¥D REVEGETATR ALL DISTURBED AREAS

Provisions of act, regulations or permit vicigied

UCA et gec 40-10-20 (8)

—R645-301-521.251
B645-3Q01-354

Check appropriate bax
& Cmddmprocﬁceambﬂmbﬁedhgmnmmhe«ﬁdmoerbheoﬁhamwdmeptﬂh
[ Permittee/Cperater is/ncs been condudting mining activities without g pemnt.
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environmental hanm 1o land, olr or water resources.

(3 Permittes or ator hes folied to abate Vickation(s) No.Z_0F 2 included In Notice of Viclation
~ NaN 21_—2.6:0@_. within ttme for abaternent odginclly fhasd or subsequently extended.

Operation(s) to be cexed Immediately  W/A

Affrrative obiigation(s) end abotement time (if cpplicotia)

Wﬂw ROT PREVICISLY SEEDED

RESEED THE ROAD v
SEEDING AND RESFEDING TO BE COMPLETED AS SPECIFIED IN TEE MINING AND RECLAMATTION PLAN
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WHIEDOGM  YRLLCW-CSM  PRK-FERMITTEE/CPERATCR  GOLDENRCD-NOY RLE
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PETER STIRBA

LAW OFFICES
STIRBA & HATHAWAY

A PROFESSIONAL CORPORATION
SUITE 1150
215 SOUTH STATE STREET

SALT LAKE CITY, UTAH 84114

TELEPHONE: (801) 384-8300

FACSIMILE: {801) 364-8355

TELECOPIER TRANSMISSION SHEET

October 29, 1992

TO: William R. Richards
Assistant Attorney General
Division of Oil, Gas & Mining
359-3940

THIS TRANSMISSION TOTALS 2 PAGES INCLUDING THIS COVER SHEET.

PLEASE NOTE: The information contained in this facsimile message is privileged and
confidential and is intended only for the use of the individual or entity named above and
others who have been specifically authorized to xeceive it., If you are not the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this
comumunication is strictly prohibited. If you have received this communication in error, or
if any problems occur with transmission, please notify us immediately by telephone at
(801) 364-8300. Thank you.

Re: Hidden Valley Coal Company

Dear Bill;

Would you please make sure that the proposed Order is first submitted to me for my
approval pursuant to Rule 4-501 as it is just simpler that way.

Also, I presume that Hidden Valley will take appropriate action pursuant to the NOV and
therefore I would appreciate it if the Division would not take any emergency action adverse to
my client without us first at least talking on the phone. I can assure you that neither myself nor
my client have any tricks up our sleeves for which the Division should have any concerns.



Ilook forward to receiving your proposed Order. I appreciate your kind comments after
today’s hearing.

PS/kg



PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Sal Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
ORDER EXTENDING THE
Plaintiff, : TEMPORARY RESTRAINING
ORDER

V.

the JTAH BOARD OF OIL, GAS & :
MIMING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Glenn Iwasaki
Defendants.

Based upon the parties’ Stipulation and for good cause appearing therefor,
[T IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
1. The Temporary Restraining Order entered September 11, 1992, is extended and

will remain in full force and effect until October 20, 1992 at 3:35 p.m.



2. [f a hearing on Plaintiff’s Motion for a Preliminary Injunction is held as presently

scheduled on September 29, 1992 at 2:00 p.m., or any time before October 20, 1992 at 3:35
a.m., the Temporary Restraining Order will expire upon the conclusion of that hearing.

S,{—
DATED this 2./ day of September, 1992.

BY THE COURT:

/s/

JUDGE GLENN IWASAKI

)



CERTIFICATE OF DELIVERY

I hereby certify that on this / 7day of September, 1992, a true and correct copy of the

foregoing ORDER EXTENDING THE TEMPORARY RESTRAINING ORDER was hand

delivered to the following:

K\mthve-stp.ord

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Qil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151
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PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
PLAINTIFF HIDDEN VALLEY
Plaintiff, : COAL COMPANY’S MOTION
FOR A TEMPORARY
V. : RESTRAINING ORDER

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Leslie A. Lewis
Defendants.

Plaintiff Hidden Valley Coal Company hereby moves the Court for a Temporary
Restraining Order, ordering the Defendants, their officers, agents, employees, representatives,
and all persons acting in concert with the Defendants, from enforcing, implementing or acting
upon in any way a Cessation Order, No. C 92-26-1-2, issued by the Defendants by certified mail
on September 1, 1992 or a Notice of Violation, issued by Defendants on January 21, 1992 until
the resolution of Hidden Valley Coal Company v. The Utah Board of Oil Gas and Mining, et.
al., Case No. 920904813CV, currently pending before this Court. This motion is based upon

the Affidavit of Lee Edmonson and the pleadings herein, which establish that Plaintiff Hidden

JRREERF SV |



Valley Coal Company will sustain immediate and irreparable injury, loss and damage of $
750.00 per day in the event that Defendants enforce any fine, penalty or civil remedy implicated
by the Cessation Order dated September 1, 1992.

Dated this M day of September, 1992.

STIRBA & HATHAWAY

BY:

PET@IRBA
Attorneys for Plaintiff Hidden Valley

Coal Company
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CERTIFICATE OF DELIVERY

—
I hereby certify that on this /( day of September, 1992, a true and correct copy of the

foregoing PLAINTIFF HIDDEN VALLEY COAL COMPANY’S MOTION FOR A
TEMPORARY RESTRAINING ORDER was hand delivered to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Qil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

k/m/hve-tro.mot




PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
AFFIDAVIT OF LEE
Plaintiff, : EDMONSON

V.

the UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Case No. 920904813CV
OF OIL, GAS & MINING, :
Judge Leslie A. Lewis
Defendants.

The undersigned, Lee Edmonson, being duly sworn under oath, deposes and states as
follows:

1. I am the Manager of Planning and Regulatory Affairs of Hidden Valley Coal
Company.

2. I am aware of the operations of Hidden Valley Coal Company’s mine site located

in Emery County, Utah.



3. On August 27, 1992, Hidden Valley Coal Company filed a Complaint in the Third
Judicial District Court for the State of Utah for the purpose of obtaining judicial review and
appealing the Order of the Utah Board of Oil, Gas and Mining under Utah Code Ann. § 40-10-
30 (1986).

4. On September 1, 1992, the Utah Board of Oil, Gas and Mining issued a Cessation
Order to Hidden Valley Coal Company relating to abatement action at the Emery County mine
site. See Cessation Order, attached hereto as Exhibit "A."

5. I received this Cessation Order on September 3, 1992.

6. The Cessation Order names CalMat of Arizona as the operator/permittee of the
Emery County mine site. This is incorrect. Hidden Valley Coal Company is the operator and
permittee of the Emery County Mine Site. Nevertheless, the Cessation Order purports to order
abatement action at the Emery County mine site.

7. On information and belief, Hidden Valley Coal Company will be assessed
$ 750.00 per day in civil penalties for each day after September 10, 1992 that the Cessation
Order is not stayed.

8. Hidden Valley Coal Company has appealed the issues which are the subject of the
Cessation Order.

9. If a $ 750.00 per day penalty accrues during the time that Hidden Valley Coal

Company pursues its appeal, it will be irreparably harmed.
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10.  If Hidden Valley Coal Company avoids the § 750.00 per day penalry by taking
the abatement action, Hidden Valley Coal's appeal of this exact order will be rendered
meaningless and inconsequential.

1. The abatement action has already been stayed from the date of issuance of the
Notice of Violation in January of this year until the present,

12, A stay of abatement action pending judicial review will not adversely affect the
public health or safety or cause significant imminent environmental harm to land, air or water
resources.

13.  The condition which is the subject of the Notice of Violation and the Cessation
Order has existed for yesrs.

14, Hidden Valley Coal Company will be irrepambly harmed to the extent of § 750.00
per day wnless the Cessation Order is stayed pending the outcome of its appeal of the basis on
which such abatement sction is ardared.

Dated this [Oh day of September, 1992.

(e Lbbrgrir—

LEE EDMONSON
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STATE OF
. &8,
COUNTY OF )

1, Lee Edmonson, being first duly swotn, heceby state that T have read the foregoing
AFFIDAVIT OF LER EDMONSON and that the same is truc to the best of my knowlcdgc,
information and belief,

LEE EDMONSON

Subscribed and swom to before me this f7Zday of September, 1993

Un Q% élfmmu é:z_wud




CERTIFICATE OF DELIVERY

I hereby certify that on this ‘ l day of September, 1992, a true and correct copy of the
foregoing AFFIDAVIT OF LEE EDMONSON was hand delivered to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

k/m/hvc-tro.aff
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CESSATION ORDER NO. C_3226-1=2

ViolationNo.___1__of 2
Nature of conaition, proctice or violafion

_FAILURE TO_ABATE ARQREMFNTIOMMD VIOLATION
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DOGMICOZ an equal opportunity employer 14/85
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PETER STIRBA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Plaintiff

Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, UT 84111
Telephone: (801) 364-8300

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY
PLAINTIFF HIDDEN VALLEY

Plaintiff, : COAL COMPANY’S
MEMORANDUM IN SUPPORT
V. : OF ITS MOTION FOR A
TEMPORARY RESTRAINING
the UTAH BOARD OF OIL, GAS & : ORDER
MINING and the UTAH DIVISION
OF OIL, GAS & MINING, : Case No. 920904813CV
Defendants. : Judge Leslie A. Lewis

Pursuant to Utah Code of Judicial Administration Rule 4-501 and Utah R. Civ. P.
65A(b), the Plaintiff Hidden Valley Coal Company, by and through its attorney of record Peter
Stirba, respectfully submits its Memorandum in Support of its Motion for a Temporary

Restraining Order.

STATEMENT OF FACTS

1. Plaintiff Hidden Valley Coal Company (*"HVCC") is a Utah corporation which

owns a coal property in Emery County, Utah, hereinafter referred to as the "Mine Site."



2. Defendants the Utah Board of Oil Gas and Mining and the Utah Division of Oil,
Gas & Mining are departments of the Utah Department of Natural Resources, created and
authorized under Utah Code Ann. § 40-6-1 er. seq.

3. On January 21, 1992, the Defendants issued a Notice of Violation to Plaintiff
HVCC, ordering certain abatement action to be taken at the Mine Site. See Notice of Violation,
attached hereto as Exhibit "A."

4, On February 12, 1992, the Plaintiff HVCC petitioned the Defendants for
temporary relief from taking the abatement action ordered in the Notice of Violation pending an
administrative appeal.

5. On February 14, 1992, the Defendants granted the Petition, extending the time
for abatement to thirty days following the Board’s entry of its written decision in the pending
review proceedings. See Order #1, attached hereto as Exhibit "B."

6. On July 30, 1992, the Defendant Board of Oil, Gas and Mining issued an order
upholding the Division with respect to the issuance of the Notice of Violation. See Order #2,
attached hereto as Exhibit "C."

7. Under the terms of the first Order, the deadline for Plaintiff HVCC to take
abatement action became thirty days after the entry of the second Order, or August 31, 1992.

8. On August 27, 1992, the Plaintiff HVCC filed this appeal for the purpose of
obtaining judicial review and appealing the second order of the Defendants under Utah Code

Ann. § 40-10-30 (1986).




9. On September 1, 1992, the Defendant Board of Oil, Gas and Mining issued a
Cessation Order to Plaintiff HVCC relating to abatement action at the Mine Site. See Cessation
Order, attached hereto as Exhibit "D." This Cessation Order was received by Plaintiff HVCC
on September 3, 1992.

10.  The Cessation Order is flawed on its face because it failes to name the correct
permittee or operator and does not give a time for compliance as required by Utah Code Ann.
§ 40-10-22(1)(e) (1981). See Affidavit of Lee Edmonson, filed and served herewith.
Nevertheless, the Cessation Order purports to order abatement action at the Mine Site.

11. On September 3, 1992, the Plaintiff HVCC contacted the Defendant Board of Qil,
Gas and Mining asking the Chairman James W. Carter to issue an emergency order preserving
the status quo of the parties pending Hidden Valley’s appeal with the district court.

12. On September 9, 1992, after a lengthy deliberation period, the Defendant Board
of Oil, Gas and Mining issued a Memorandum Decision and Order granting Plaintiff HVCC’s
request to stay the cessation order until September 10, 1992 “in order to allow [Plaintiff HVCC(C]
to seek appropriate judicial remedies or commence abatement . . ." See Memorandum Decision
and Order, attached hereto as Exhibit "E."

13. Plaintiff HVCC has given notice of its Motion for a Temporary Restraining Order

to Defendants.



14. The Plaintiff HVCC will be assessed $ 750.00 per day in civil penalties for each
day after September 10, 1992 that the Cessation Order is not stayed. See Memorandum
Decision and Order, attached hereto as Exhibit "E," and Utah Admin. Code 645-400-420.

15. The Plaintiff HVCC is appealing the issues which are the subject of the Cessation
Order. If a $ 750.00 per day penalty accrues during the time that Plaintiff HVCC pursues its
appeal, it will be irreparably harmed. See Affidavit of Lee Edmonson, filed and served
herewith.

16.  If Plaintiff HVCC avoids the $ 750.00 per day penalty by taking the abatement
action, this appeal will be rendered substantively moot. The subject matter of the appeal is the
exact subject matter of the Cessation Order.

17. The injury to the Defendants will be insignificant. The abatement action has
already been stayed from the date of the Notice of Violation in January of this year until the
present. See Order #1, attached hereto as Exhibit "B." The stay will not adversely affect the
public health or safety or cause significant imminent environmental harm to land, air or water
resources. See Affidavit of Lee Edmonson, filed and served herewith.

18. Furthermore, on February 14, 1992, counsel for Defendants stipulated that no
adverse effects to the health or safety of the public and no significant imminent environmental
harm to land, air or water resources is present or likely at the Mine Site. See Order #1,

attached hereto as Exhibit "B."



19.  In fact, no emergency situation of any kind is present at the Mine Site. The
condition which is the subject of the Notice of Violation and the Cessation Order has existed for
years. See Affidavit of Lee Edmonson, filed and served herewith.

20.  The Plaintiff HVCC will be irreparably harmed to the extent of $ 750.00 per day
unless the Cessation Order is stayed pending the outcome of its appeal of the basis on which
such abatement action is ordered. See Affidavit of Lee Edmonson, filed and served herewith.

ARGUMENT

A restraining order or preliminary injunction may issue only upon a showing by the
applicant that:

¢)) The applicant will suffer irreparable harm unless the order or injunction issues;

(2)  The threatened injury to the applicant outweighs whatever damage the proposed
order or injunction may cause the party restrained or enjoined;

3) The order or injunction, if issued, would not be adverse to the public interest; and
(4)  There is a substantial likelihood that the applicant will prevail on the merits of the
underlying claim, or the case presents serious issues on the merits which should
be the subject of further litigation.
Utah R. Civ. P. 65A(e). A temporary restraining order should issue in this case because

Plaintiff HVCC has made the necessary showing and will be substantially and irreparably

harmed by the action Defendants threaten to take against them.



A. The Plaintiff Hidden Valley Coal Company Will Suffer Substantial and Irreparable
Harm if the Cessation Order is Not Stayed.

The Plaintiff HVCC will be assessed $ 750.00 per day in civil penalties for each after
September 10, 1992 that the Cessation Order is not stayed for a 30-day period and such other
action which the Defendants may take to enforce the Cessation Order. See Memorandum
Decision and Order, attached hereto as Exhibit "F," and Utah Admin. Code 645-401-420, 430.
Plaintiff HVCC should not have to take the abatement action which is the subject of its pending
appeal before the appeal is resolved. Otherwise, the entire appeal is rendered moot because the
abatement action would be required now instead of after HVCC has exercised its right to judicial
review under Utah Code Ann. § 40-10-30 (1986). A civil penalty of $750.00 per day and action
by the Defendants to enforce the Cessation Order under Utah Admin. Code 645-401-430 will
cause Plaintiff HVCC irreparable harm. See Affidavit of Lee Edmonson, filed and served
herewith. Furthermore, because of certain immunities of the Defendants, Plaintiff HVCC will
be unable to recoup these penalties if it ultimately prevails in its appeal.

B. The Substantial Economic Injury to Plaintiff Hidden Valley Coal Company
Outweighs Any Negligible Injury to the State.

The threatened injury to Plaintiff HVCC far outweighs any insignificant intangible
damage to the Defendants. The Defendants will not be damaged at all. The Notice of Violation
has already been stayed since January 21 of this year. The Defendants’ counsel stipulated that

no public health or safety issues are implicated and no environmental harm to land, air or water



will occur. See Order #1, attached hereto as Exhibit "B." The condition Defendants want
abated has existed for years. See Affidavit of Lee Edmonson, filed and served herewith.

In light of the immediate, substantial and irreparable damage which Plaintiff HVCC will
incur, the harm to the Defendants is negligible. The only way this harm can be prevented is if
the Court issues a temporary restraining order preventing the Defendants from enforcing,
implementing or acting upon in any way the Cessation Order issued by the Defendants on
September 1, 1992 until the resolution of the appeal currently pending before this Court.

C. The Public Interest is Unaffected by a Temporary Restraining Order in This Case.

There are no issues of public policy implicated in this case. There have been no
dangerous environmental conditions ever reported or alleged. See Affidavit of Lee Edmonson,
filed and served herewith. As established above, the Defendants stipulated to this fact. See
Section "B," supra and Order #1, attached hereto as Exhibit "B." The Mine Site has existed
in its present state at least since January, 1992 when the Defendants issued their Notice of
Violation. A ten day temporary restraining order will not cause or worsen any condition that
has not been present all year.

D. Hidden Valley Coal Company Presented Serious Issues in Its Appeal Which Should
Be the Subject of Further Litigation.

Plaintiff HVCC filed its appeal on August 27, 1992, three days before the Board’s Order
extending the time for abatement ran out. Plaintiff HVCC has a statutory right to judicial review

of the Defendants’ finding that it is subject to the jurisdiction of the statutes and must take the



abatement action ordered. See Utah Code Ann. § 40-10-30 (1986). This appeal is proper, in
good faith and should be given full consideration by the Court. At this date, Plaintiff HVCC
should not be forced to go ahead and make the changes which are the subject of a pending good
faith appeal. Utah Admin. Code 645-401-422 contemplates that once penalty review proceedings
are initiated and the Court suspends abatement obligations, daily assessments will not be made
until entry of a final order by the Court. In order to preserve the integrity of Plaintiff HVCC’s
appeal, the Court should stay the Cessation Order of September 1, 1992 until the resolution of
this appeal. These are all issues which deserve the full attention of the Court. Given this
showing, the fourth requirement for a temporary restraining order is satisfied.

CONCLUSION

Plaintiff Hidden Valley Coal Company meets all statutory requirements for the issuance
of a temporary restraining order. It has demonstrated immediate, irreparable economic harm
to itself, along with a lack of harm to the Defendants and a lack of public policy concerns. In
addition, the Plaintiff made a preliminary showing sufficient to establish a substantial likelihood
that it will prevail on its appeal, and that the Court will find as a matter of law that the Notice

of Violation and Cessation Order were improperly and illegally issued.



A
Dated this l t day of September, 1992.

STIRBA & HATHAWAY

BY:

PETER §TIRBA
Att for Plaintiff Hidden Valley

Coal Company

CERTIFICATE OF DELIVERY
H—

I hereby certify that on this / / day of September, 1992, a true and correct copy of the

foregoing PLAINTIFF HIDDEN VALLEY COAL COMPANY’S MEMORANDUM IN
SUPPORT OF ITS MOTION FOR A TEMPORARY RESTRAINING ORDER was hand
delivered to the following:

William R. Richards

Thomas A. Mitchell

Assistants Attorney General

UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180



Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Denise Dragoo

FABIAN & CLENDENIN
P.O. Box 510210

Salt Lake City, Utah 84151

k\m\hvc-tro.mem
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