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United States Department of the Interior
ea: J., SR8, Pad, B

OFFICE QF SURFACE MINING ", .
Reclamation and Faforcement j §
Suirg 1200
505 Marquerte Aveaus N W,
Albugquerque, New Mexico 87102

May 25, 1994

A g
James W. Carter, Director ’ )

Utah Division of Oil, Gas and Mining o
»

3 Triad Center, Suife 350 -/
355 W. North Temple
Salt Lake City, Utah 84180-1203

Re: Response to Ten-Day Notice (TDN) 94-020-180-01 TV1, Hidden Valley COW
Co. UT-015-007

Dear Mr. Carter:

The following is a written finding in accordance with 30 CFR 842.11, regarding the
Utah Division of Oil, Gas and Mining’'s (DOGM) response to the above-referenced
TDN.

Your oﬁice's'response to the TDN, issued after a Federal oversight inspection at
the Hidden Valley Mine, was received within the required 10 days.

According to the information provided by your office, the company has repaired the
gullies by hand and intends to armor the areas subject of the TDN. This armoring
was approved by DOGM as part of the plan to abate the vacated Notice of
Violation N91-26-8-2 and is to be done within the next 30 days.

As the gullies covered by tﬁe TDN had been reshaped prior to the May 20, 1994,
inspection conducted by Bill Malencik and Pete Hess, AFO finds that the regponse
by DOGM to the TDN constitutes good cause for not taking further action.

Sincerely,

Thomas Q. Morgan, Jr., Acting Director
Albuquerque Field Office
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II.

Exuigir TX

ATTACHNENT 1

HIDDEN VALLEY COAL COMPANY

ACT/015/007
NOTICE OF VIOLATION
A, N91-26-8-2, 1 of 2, 11/22/91
*»R614-301-742,312.1  FAILURE TO MAINTAIN DIVERSIONS TO BE STABLE.
*»R614-301-742. 113 FAILURE TO MININIZE EROSION TO EXTENT POSSIBLE.
»* ABATEMENT : SUBMIT PLANS TO STABILIZE DIVERSIONS AND
MINIMIZE EROSION.
e -
100 FRET.-OF IVIE CREEK |
ON FROM DIVISION. )
»» ABATENENT : -301-731.611 AND 731.620.

EROSED GULLIES AT HIDDEN VALLEY COAL COMPANY ADDITIONAL EXPLANATORY
INFORMATION

=+ ADDITIONAL
MEASUREMENTS: 3 EROSION GULLIES CITED IN THE VIODLATION DATED
NOVEMBER 22, 1991 AND MEASUREMENTS OF 2 OTHER GULLIES
THAT WERE ORIGINALLY OBSERVED AND NOT CITED IN THE
VIOLATION.
*+DATE: 3/10/92
#«+ MEASUREMENTS AND
PHOTOS TAKEN BY: TOM MUNSON AND BILL MALENCIK IN THE PRESENCE OF
JOE JARVIS '
»+EQUIPMENT: 100’ STEEL TAPE MEASURE, 24° TAPE MEASURE AND 35MNM

CAMERA WITH COLOR SLIDE FILM

#+ *WHERE : GULLY EROSION ON THE ROAD OUTSLOPE, 4 BELOW GATE AND 1
ABCVE GATE AND THE DISTURBED ENCROACHMENT ON IVIE
CREEK (STREAM BUFFER ZONE)
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IN THE MATTER OF THE REQUEST OF
HIDDEN VALLEY COAL COMPANY FOR
AN INFORMAL HEARING ON THE FACT
OF VIOLATION/PROPOSED PENALTY

HIDDEN VALLEY COAL COMPANY [/4.5
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF

VACATING N91-26-8-2

FOR N91-26-8-2

CAUSE NO. ACT/015/007

During the informal hearing held in the above-entitled
‘matter on Friday, December 20, 1991, Hearing Officer, Dianne R.
Nielson,

Director of the Division of 0il, Gas & Mining ("Divi-

sion"), requested Hidden Valley Coal Company ("Hidden Valley") to

brief jurisdictional defenses raised by the operator. Hidden |

Valley, by and through its counsel of record, requesfs that

Notice of Violation N91-26-8-2 ("NOV") be vacated in its entirety

for the following reasons:

f“‘] HIDDEN VALLEY IS EXEMPT FROM REGULATION UNDER THE FEDERAL
SURFACE MINING CONTRCL & RECLAMATION ACT AND THE UTAH COAL
MINING & RECLAMATION ACT

During the informal hearing on December 20, 1991, Hid-
den Valley presented testimony concerning the history of the Hid-

This Mine has never been operated

tploratory operations at the Mine were

conducted prior to 1977; however, not a single ton of coal has

den Valley Mine {the "Mine").

as a commercial venture.



been taken from the Mine since enactment of the Surface Mining
Control & Reclamation Act of ("SMCRA") on August 3, 1977. Due to
- L W

tﬁi§ fact, the Mige is exempteqafrom regulation under SMCRA. #HA

3 f RA 3 " ”n
Sectlon 701(13) of SMC defines an "operator" as one who removes

orgintengsqto remove more than 250 tons of coal in any

e ettt — ; et .
Qgglve—month period in any one location. See § 40-10-3(7), Utah

NNk W pame e
Coal Mining & Reclamation Act ("UMCRA").

The regulations implementing SMCRA have applied this
definition as a 250-ton limitation on SMCRA's coverage. See 44

Fed. Req. 14915-14916 (1979); D. Hunt, Vol. 2 Coal Law & Requla-

tion § 42.01(2). The Office of Surface Mining ("0OSM") regula-
tions at 30 C.F.R. § 700.11(a)(2) (1991) applies SMCRA to all

coal exploration and surface coal mining and reclamation opera-

tions except:

The extraction of 250 tons of coal or less by
a person conducting a surface coal mining and
reclamation operation. The person who
intends to remove more than 250 tons is not
exempted.

It 1s clear that 250 tons of coal were not mined by

Hidden Valley after August 3, 1977. 1In addition, the record is
e e S
ing *¥2
)
Hidden Valley has been cited for alleged

clear that Hidden Valley did not "intend"

N

to mine 250 tons dur

the permanent program.

violation of a reclamation plan approved under the permanent pro-

gram of UMCRA. A reclamation plan rather than a mining permit



was obtained when Hidden Valley concluded after exploration anal-
ysis that poor quality of coal, coupled with excessive prepara-
tion and transportation costs, made the project unworkable. Let-
ter dated December 30, 1991 attached hereto. In addition, the
fact that Hidden Valley submitted a reclamation plan to the Divi-
sion does not vest jurisdiction under SMCRA or UMCRA where none

exists. Plaquemines Port, Harbor and Terminal Dist. v. Federal

Maritime Comm'n, 838 F.2d 536, 542 n.3 (D.C. Cir. 1988); see

also, A/S Ivaring Rederi v, United States, 891 F.2d 1441, 1445

(D.C. Cir. 1990).
Exemption of the Mine from regulation under SMCRA is
consistent with the Interior Board of Land Appeals' rationale in

Citizens for the Preservation of Knox County, 81 IBLA 209 (1984).

In that case, the iBLA determined that ah operation extracting
coal during the interim program was not required to obtain a min-
ing permit under the permanent program and was only subject to
reclamation under the permanent program. The IBLA stated:

Both coal mining and the respon51b111ty for
reclamation must exist within a discreet
jurisdictional time period for the require-
ments of that time period to be imposed.
Because of the jurisdictional "break" between
the interim program and the permanent pro-
gram, OSM believes that those operations
which had extracted coal only during the
interim period and which now engage only in
reclamation activities are not subject to
permitting requirements of the permanent pro-
gram. . . . If the two activities (coal

- 3 -



mining and its concomitant reclamation
requlrement) that triggered the present obli-
gation in one regime are not present in the
other, the permit obligation is not
trlggered

Id. p. 7. Based on this reasoning, Hidden Valley is exempt from

regulation. No coal mining activity occurred at the Mine after

1977 during the interim program; therefore, reclamation cannot be
r—— - "t

required under the permanent program.

Hidden Valley is exempt from requlation under SMCRA and
UMCRA. Therefore, the NOV in this matter must be vacated.
II. THE NOV IS BARRED BY THE APPLICABLE STATUTE OF LIMITATION

In the alternative, in the event that the Hearing

Officer rules that Hidden Valley is not exempt from SMCRA or

UMCRA, the NOV_is barred under the statute of limitation applica-

ble to State enforcement actions. Pursuant to § 40-8-9(2

UMCRA:

No suit, action or other proceeding based
upon a v1olat10n of this chapter, or any rule
or order issued under this chapter, may be
commenced or maintained unless the suit,
action or proceeding is commenced w1th1n two
years of the date of the alleged violation.

This two-year statute of limitation is incorporated into UMCRA
pursuant to Utah Code Ann. § 40-10-4.
The NOV was sent via certified mail, return receipt

requested, on November 22, 1991. Violation 1 of 2 relates to
Mm

g



road outslopes and upslopegmggd Violation 2 of.2-relates.to~road
W"‘ " p ———— N 0 ~ A Ere R AR X et

and stream dlsturbed outslopes and road upslopes. These areas
O S NE S S TR e 7 O N

were not 1ncluded in the reclamat;onhplan_approved by the Divi-

QUQQ_ln l§86 At the Hearing Officer's request, Hidden Valley
has measured by planimeter the disturbed areas which the Division
required to be reclaimed under the approved plan as 4.2 acres for

the pad and 1.9 acres for the road. The_new,are!

NOV 1nv0123%3£m£dd1tlonaim5 6 acres not included in n_the appr

AN TN S g T I e T o e TN ST

Q&9E.o; reclamation bond.
Hidden Valley posted a bond in the amount of
$171,716.00 based upon the approved reclamation plan. Effective
June 1, 1988, the Division approved Hidden Valley's Phase I bond

release reducing the amount of reclamation liability to reflect
backfilling, grading and revegetating activities undertaken by
the operator. Failure of the Division to take enforcement action
or otherwise require the operator to include road upslopes and
downslopes under the reclamation plan within two years of the
plan approval, or certainly within two years of Phase I bond

release, now bars the Division from enforcing the NOV.

III. THE DIVISION HAS WAIVED OR IS ESTOPPED FROM TAKING ENFORCE-
MENT ACTION

As set forth above, the Division failed to réquire rec-

lamation of road outslopes and upslopes in either the approved
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reclamation plan or prior to approval of Phase I bond release.
The effect of a bond release was recently discussed by the United
States Court of Appeals for the District of Columbia Circuit in

National Wildlife Federation v. Lujan, 1991 W.L. 257262 (D.C.

Cir. Dec. 10, 1991). 1In that case, the D. C. Circuit upheld
OSM's rules terminating requlatory jurisdiction upon final bond £
release. Although the bond released in this matter was a Phase I
release and not a final bond release, the rationale of the Court
is applicable here. The Court found that:
The regulation also strikes a reasonable bal-
ance between the gradual increase, due to
improving technology, in what legitimately
may be demanded of an operator, and an opera-
tor's need for certainty regarding closed
sites. . . . It would not be appropriate . .
. . to require operators who had . . . met the
standards of their permits and the applicable
regulatory program to . . . reclaim [in
accordance with new technology]. 53 Fed.
Reg. 44361 (1988).
Id. p. 5. 1In this case, the Division is attempting to impose
stricter standards than those required under the reclamation plan
approved in 1986. The Division has had more than five years in
which to review the plan and determine its adequacy. During that
period of time, the Division has approved Hidden Valley's recla-
mation operations, approved Phase I of those operations and has
approved a commensurate reduction in the reclamation bond. As

set forth by the D.C. Circuit in National Wildlife Foundation,
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the operator is entitled to rely on an approved reclamation plan

and bond release to assure some regulatory certainty. Imposition

of the NOV is now estopped or waived by the Division's approval

of the reclamation plan and/or the Phase I bond release. For

these reasons,

the NOV in this matter must be vacated.

RESPECTFULLY submitted this 30th day of December, 1991.

BY: KQA,_Q_& @e\ﬂ;

Denise A. Dragoo
FABIAN & CLENDENIN,

a Professional Corporatlon
215 South State Street
Twelfth Floor
P.0O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900
Attorneys for Hidden Valley Coal
Company

CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of December,

1991, the foregoing Memorandum of Points & Authorities was mailed

via certified mail,

Dr.

Dianne R. Nielson,
Utah Division of 0il,
'3 Triad Center,
355 West North Temple

return receipt requested, to:

Director
Gas & Mining

Suite 350

Salt Lake City, Utah 84180

DAD:123091a

J \ ¢



K We{é
NORMAN J. . YOUNKER
MICHELE MITCHELL
JOHN E. S. ROBSON

DOUGLAS 8. CANNON
DOUGLAS J. PAYNE

. FABIAN & CLENDENIN

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

RALPH M. MILLER

BRYCE E. ROE

GEORGE D. MELLING, JR.
WARREN PATTEN

M. BYRON FISHER

TWELFTH FLOOR
215 SOUTH STATE STREET
P. 0. BOX 510210
SALT LAKE CITY, UTAH 84151
TELEPHONE (801) 531-8900

STANFORD B. OWEN
WILLIAM M. ADAMS
ANTHONY L. RAMPTON
PETER W. BILLINGS, JR.
THOMAS CHRISTENSEN, JUR.
LAWRENCE J. LEIGH
DENISE A. DRAGOO

ROBERT PALMER REES
OIANE H. BANKS

P. BRUCE BADGER
JOHN (JACK) D. RAY
KATHLEEN M. SWITZER
CRAIG T. JACOBSEN

JAY B. BELL LACSIMILE (801) 596-2814 ROBERT K. HEINEMAN
DANIEL W, ANDERSON j SANDRA K. ALLEN
. R N
ROSEMARY 5. BELESS RECEIVED LaAuRA L nosen T
W. CULLEN BATTLE GEOFFREY P. GRIFFIN
KEVIN N. ANDERSON
RANDY K, JOHNSON | A OFf COUNSEL
JIL\\N - 9 i992 PET :\;Zn_ INGS
ST ek ~ajaw
HAND DELIVERED DIVISION GF oI December 31, 1991  AFEAY LW%
GAS & MINING PRICE UTAH YT £ Wiz

Mt 4&&-51%.
Dr. Dianne R. Nielson

Utah Division of 0il,
355 West North Temple

Gas & Mining

3 Triad Center, Suite 350 nDﬁﬁSKﬁéﬁF
Salt Lake City, Utah 84180-2303 O GAS & ANING

RE: Hidden Valley Coal Company

Hidden Valley Mine, Permit No. ACT/015/007
NOV 91-26-8-2

Dear Dr. Nielson:

Enclosed pursuant to your request is Hidden Valley Coal
Company's Memorandum of Points and Authorities in support of
vacating the above-entitled Notice of Violation 91-26-8-2
("NOV"). 1In addition, Assessment Officer Ronald Daniels
requested photographic evidence regarding the extent of damage
allegedly caused by rills forming over a period of three months.
Hidden Valley's consultant was unable to produce photographs
regarding this matter. However, the consultant testified that
rills had not formed over the three-month period. This testimony
is corroborated by Division inspection reports which do not indi-
cate the damage alleged in the proposed assessment.

During the informal hearing held in this matter on Fri-
day, December 20, 1991, the Division requested that Hidden Valley
submit a written request for extension of time in which to abate
the NOV.  As you recall, I submitted a Petition for Temporary
Relief in this matter seeking an extension in the abatement
period pending review of the fact of the violation. In reviewing
this Petition with the Division, the Division agreed to provide
an extension in the abatement period as requested by Hidden Val-
ley without submitting the petition for temporary relief to the
Board of 0Oil, Gas & Mining. Hidden Valley hereby requests an
extension in the abatement period for a period of 30 days from
December 20, 1991. This extension is necessary to allow the
Division to consider whether the required abatement may cause
environmental damage and to consider the fact of the violation.




LAW OFFICES OF
FABIAN & CLENDENIN

A PROFESSIONAL CORPORATION

Dr. Dianne R. Nielson
December 31, 1991
Page Two

Thank you for your assistance in this matter. We have
forwarded the Memorandum of Points and Authorities via certified
mail, return receipt requested to provide a record of service.
However, the enclosed copy is provided to expedite matters.

Very truly yours,

Denlse A. Dragoo ;

DAD: jmc

cc: Lee Edmonson (with enclosures)
Joe Jarvis (with enclosures)
Karla Knoop (with enclosures)
Ronald Daniels (with enclosures)
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MICHELE MITCHELL
JOHMN E. S. ROBSON

DOUGLAS B. CANNON
DOUGLAS J. PAYNE

ROBERT PALMER REES
KENLEY W, BRUNSDALE
DIANE H. BANKS

P. BRUCE BADGER
~JOHN (JACK) D. RAY
MICHAEL L. CHIDESTER
KATHLEEN H. SWITZER
CRAIG 7. JACOBSEN
ROBERT K, HEINEMAN
SANDRA K. ALLEN
LAURA L. MOSER

W. CULLEN BATTLE
KEVIN N. ANDERSON
RANDY K. JOHNSON
NORMAN J. YOUNKER

HAND DELIVERED

GEOFFREY P. GRIFFIN

OF COUNSEL
PETER W. BILLINGS

December 11, 1991

RECEIVED
Ms. Vickie Bailey _
Utah Division of 0il, Gas & Mining DEC 7 ¢
355 West North Temple, Suite 350
Salt Lake City, Utah 84180-2303 DIVISION OF
GAS & MINING PR!(C)'ELUTAH

RE: Notice of Violation No. N91-26-8-2, , . T
Hidden Valley Mine, Permit No. ACT/015/007 7W4A“’~jé°£"

Efwﬁ.

Dear Vickie:

_ On behalf of CalMat Company of Arizona ("Calmat"), we
respectfully request the Division of 0il, Gas & Mining ("Divi-
sion™) to review the fact of violation of the above-entitled
notice of violation ("NOV"). CalMat requests that this NOV be
vacated and that the Division withdraw the required abatement
action. CalMat is concerned that the abatement action requested
by the Division will cause environmental harm to the permit area
and will increase the period of time for which the operator is
responsible for reclamation and revegetation success.

The current abatement time set by the NOV is December
20, 1991. We are requesting the Board of 0il, Gas & Mining to
extend the period for abatement pending the Division's hearing on
this matter.

Thank you for your assistance in this matter.

Very truly yours,

S e
Denise A. Dragoo
DAD: jmcC
cc: Lee Edmonson
Karla Knopp

" Dr. Dianne R. Nielson : — g

' . “Litti THREIVR!
vemels Srovelgnrittis ECBIYE
DEC 1 1 1591

Susan White
Tom Munson
DIVISION OF
OIL GAS & MINING

Thomas A. Mitchell, Esq.
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The CalMat Companles -

Dacube: 30, 1991

- . . RECEWVED

Denise Dragoo, Esq. JAN - @ jogp
Fabian & Clendenin
P.0. Box 5102190 DIVIS]

ON OF
Salt Lake City, Utah 84151 L_GAS & MINING oRit-s7an

Dear Denise,

I bave given some thought to the position we took recently on
the issue of whether or not the Hidden Valley Mine was aver an
"operator® and subject to reclamation regulations.

'We xnow that 250 tons of coal was ngt mined after August 3,
1877. To shed some light upon whather or not we "intended® to be
‘a mine we are searching the ninutea of Board meetings for the
Company and its parent organization.

A nine is not put into production without exploration and
feagibility analysis. The intent is always to conduct sufficient
tests and studies to determine if a prospect may be economically
developed. In the case of the Hidden Valley Mine site the
conclusion of the exploration analysis was that poor coal quality,
coupled with excessive preparation and transportation costs, made
the project unworkable. The Company electad to not develop a mine
because it could not project a profitable return on the estimated
investment required.

At that point it was clearly the intent of the Company not to
rine the property. Further exploratory work was halted, the
gubaidiary Hidden vallsy Coal Company’s valuable assets were sold
(there was an operating mine in Soldier Creek Canyon), and the
Hidden Valley site was basically mothballed. The property has
periodically been on the market for sale with no takers.

' This is a brief synopsis of what has transpired at the site
based upon my search of ocur f£ilss and conversations with some

1801 E. UNIVERSITY DRIVE / PHOENIX, AZ 85084 / P.Q. BOX 52012, ZIP 85072 7 (602} 254-8465
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Daenise Dragoo, Esq. . :
December 30, 19%1 ;
Paga 2

of the people within CalMat who were involved in the progression
of events which led to the final decision toc halt pre-development
activities at the site.

Sincerely,

Hidden valley Coal Company

CFe Lsowrrrzm

Ias Bdmonson, Assistant Secretary and
Manager, Planning & Requlatory Affairs

LE/des
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(Cite as: 1991 WL 257262 (D.C.Cir.)) N -9 e

NATIONAL WILDLIFE FEDERATION, et al., Appellees BVISION OF OIT
RV ) GAS & MINING PRICE UTAH

Manuel LUJAN, Jr., Secretary, Department of the Interior, et al., Appellants
Nos. 90-53%2, 90-53%54, 90-53%6 & 90-5358
' UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT
Argued September 23, 19%1
-Decided December 10, 19%1

Appeals from the United States District Court for the District OF Columb1a

Dirk D. Snel, Attorney, Department of Justice, with whom Richard B. Stewart,
‘Assistant ﬂttorney General, Alfred T. Ghiorzi, Edward J. Shawaker, and Jacques
B. Gelin, Attorneys, Department of Justice, were on the brief, for appellants,
Secretary of the Interior, et al., in 90-%3%2, 90-53%6 and 90-%3%8.

J. Michael Klise, with whom John A. Macleod, Thomas C. Means, and Harold P.
Quinn, Jr. for National Coal Association, and Edward M. Green and Stuart A.
Sanderson for American Mining Congress, were on the brief, for appellants
National Coal Association and American Mining Congress in 90-5354.

L. Thomas Galloway, with whom Glenn P. Sugameli and Thomas J. FitzGerald, were
on the brief, for appellees in 90-5352, 20-%3%4, 90-%3%6 and %0-5398.

Lawrence G. McBride was on the brief, for amicus curiae Interstate Mining
Compact Commission urging that the District Court's order be reversed and the
Secretary's rule be reinstated. '

Before: WALD, D.H. GINSBURG and RANDOLPH, Circuit Judges.
RANDOLPH, Circuit Judge:

#]1 Surface coal mining is a temporary use of the land. UWhen mining ends

the land must be restored. After revegetation is complete, and sufficient time
has passed to ensure its success-% years in the east, 10 years in the arid
west-a mine operator who has fulfilled all legal requirements is entitled to
have his performance bond released. The principal question in this case is
whether under the Surface Mining Control and Reclamation Act of 1977, 30
U.5.C. ss 1201-1328 (1988), regulatory jurisdiction may then be terminated.

The Secretary of the Interior issued regulations so providing. See 52 Fed.
Reg. 24,092 (1987) (Notice of Proposed Rulemaking); 53 Fed. Reg. 44,356

(1988) (Final Rule). The district court, at the behest of the National
Wildlife Federation and others (" "NWF' '), struck them down. WNational
Wildlife Fed'n v. Interior Dep't, 31 Env't Rep. Cas. (BNA) 2034, 2040-41
(D.D.C. 1990). Because we find the Act silent on the issue presented and the
Secretary's interpretation permissible, we reverse. [FN1l

As night follows day, litigation follows rulemaking under this statute. Since
the Act's passage in 1977, in cases challenging regulations, our opinions have
described in considerable detail the Act's structure and operation. [FN2] We
shall assume familiarity with these opinions. In brief, the Act is intended to
protect the environment from the adverse effects of surface coal mining while
ensuring an adequate supply of coal to meet the nation's energy requirements.
70 U.S5.C. s 1202(a), (f). Section 501(b) directs the Secretary to promulgate

COPR. (C) WEST 19%1 NO CLAIM TO ORIG. U.S. GOUT. WORKS

.
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requlations establishing regulatory procedures and performance standards
Y "conforming to the provisions of' ' the Act (30 U.S5.C. s 1251(b)). Section

51% contains detailed " "environmental protection performance standards' '
applicable to " "all surface coal mining and reclamation operations.' ' 30
U.S.C. s 126%. Through the Office of Surface Mining Reclamation and
Enforcement (" "OSMRE' '), the Secretary is to take steps " "necessary to

insure compliance with' ' the Act. 30 U.5.C. s 1211(a), (c)(1). The states too
have a significant role to play. After an interim period of federal
regulation, states had the option of proposing plans for implementing the Act
consistent with federal standards on non-federal lands. UWhen the Secretary
approved the programs submitted by the states, those states became primarily
responsible for regulating surface coal mining and reclamation in the non-
federal areas within their borders. 20 U.S5.C. s 12%53. 1In states not having an
approved program, the Secretary implemented a federal program. 30 U.S.C. s
1254(a), (b). The " "permanent program' ' regulations issued under section
501(b) set standards for federally-approved state programs and for the federal
program that takes effect when a State fails to " "implement, enforce, or
maintain' ' its program. 30 U.S5.C. s 12%4(a). Enforcement is carried out by
the " "requlatory authority,' ' that i1s, the state agency administering the
federally-approved program, the Secretary administering a federal program, or
OSMRE conducting oversight of state programs. See 30 C.F.R. s 700.5.

*2 The primary means of ensuring compliance is the permit system

established in sections %06 through %14 and section %51%(a). 30 U.S.C. ss 1256-

1264, 126%(a). A permit is required for " "any surface coal mining
operations.' ' [FN31 30 U.S.C. s 125%6. Summaries of applications for permits
must be published, and objections may be submitted by local agencies or by

" "any person having an interest which ... may be adversely affected' ' by a

proposed operation. 30 U.S.C. s 1263. Each application must include a
reclamation plan. Section %07(d}, 30 U.S.C. s 1257(d). A reclamation plan
describes the present use of the land, proposed and possible post-mining uses
of the land, and what steps the operator will take to ensure the viability of
the latter. Among other things, the plan must show how the cperator will
achieve soil reconstruction and revegetation of the mined area. Section 508,
30 U.5.C. s 1258. [FN4l1 A permit application can only be approved if it
demonstrates that " "all reguirements' ' of the Act have been satisfied and
that " "reclamation as required by [the Actl ... can be accomplished.' ' 30
U.5.C. s 1260.

Section %09 requires the operator to post a performance bond in an amount
sufficient to secure completion of reclamation. The operatar and the surety
remain liable under the bond for the duration of the surface mining and
reclamation operation and until the end of the " "rewvegetation periad' ' (5 or
10 years) prescribed by section 515(20). 30 U.S.C. s 1259(b). At that time,
the operator may petition the regulatory authority for release of the bond.
The petition must be published, and is subject to the same opportunities for
comment and hearing as the permit application. 30 C.F.R. s 800.40(a)(2),
(b)(2). Further, " "Inlo bond shall be fully released ... until reclamation
requirements of the Act and the permit are fully met.' ' 1Id. s 800.40(c)(3).

Prior to this rulemaking, the relationship between bond release and continuing
regulatory jurisdiction was unclear. %3 Fed. Reg. 44,354 (1988). State
authorities would decline to act on viclations reported after bond release,
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even when the allegation was that the bond had been released improperly. In
some such cases, OSMRE would re-assert jurisdiction directly. Id. This led to
confusion about whether a site was or was not subject to the Act. In order to
end this confusion, the Secretary promulgated the rules at issue, which specify
when regulatory jurisdiction over a site terminates. Id. Thus, 30 C.F.R. s
700.11(d) (1) provides that " "a regulatory authority may terminate its
jurisdiction ... over [al reclaimed site' ' when (and only when) the authority
determines (either independently or pursuant to a bond release) that " "all
requirements imposed’' ' have been completed. [FN9]1 Id. By tying termination
of jurisdiction to bond release, the Secretary sought to resolve doubts about
the former, while imposing minimum standards for the latter on the state
authorities.

*3 In the district court NWF claimed that it was " “premature' ' to
terminate regulatory jurisdiction at the time of bond release. Complaint of
National Wildlife Federation at 14, Civ. No. 88-3345 (D.D.C. filed Nov. 17,
1988). The district court interpreted NWF's complaint not simply as an
objection to timing, but as an attack on " "the concept of terminating
jurisdiction.' ' National Wildlife Fed'n v. Interior Dep’'t, 31 Env't Rep.
Cas. (BNA) at 2039. Seizing on language found in section 521 of the Act, 30
U.S.C. s 1271, the court noted that the Secretary was under " "an ongoing
duty ... to correct violations ... without limitation.' ' 31 Env't Rep. Cas.
(BNA) at 2040. The court also believed that allowing termination of
jurisdiction would " "hinder' ' the Act's goal of " “"protectlingl the
environment.' ' Id. at 2041. In view of these considerations, the court
believed it proper to interpret Congress' silence on the precise question of
termination of jurisdiction as a call for perpetual regulation. Id.

The district court's opinion and NWF's claim of prematurity suffer from the
same flaw. Section %21 cannot be read to express or assume that regulatory
jurisdiction over a surface coal mining and reclamation operation must continue
forever. It is true that section 521 requires the regulatory authority to
" Y"take ... action' ' " "whenever' ' a vioclation occurs, 30 U.S.C. s
1271(a)(1) (emphasis added). But by " "action,' ' section 521 means primarily
the issuance of an order requiring " "cessation of surface coal mining and
reclamation operations.' ' 30 U.S.C. s 1271(a)(2). Section %21(a)(2) alsa
empowers the Secretary to impose other " "affirmative obligations' ' on the
operator; these, however, are to be exacted " "in addition to the cessation
order,' ' 30 U.S.C. s 1271(a3(2). It thus appears that Congress contemplated
enforcement actions only during mining and reclamation operations. [f the site
were no longer the scene of a " "surface coal mining and reclamation
operation,' ' and it could not be by the time the bond is released, it would be
difficult to see how section 521 could nevertheless continue to apply. The
regulation, then, cannot be upheld or struck down solely by reference to
Congress' intent, at least not as that intent was expressed in section 521,

NWF also argues that section %20 of the Act, the citizen suit provision,
requires everlasting regulatory jurisdiction. Brief of Appellees at 21. That
section gives any person having an interest that is, or may be, adversely
affected a cause of action " "against ... any ... person who is alleged to be
in violation of ... this subchapter.' ' 30 U.S.C. s 1270. HNWF appears to
believe that if a post-bond release site is no longer a " "surface coal mining
and reclamation operation' ' subject to regulation under section %21, then the
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former operator of the site could not be subject to the civil suit provisions
of section %20. We have trouble following NWF's arqument. Congress may or may
not have intended that citizens' suits could be brought at any time after
operations ceased, a matter about which we express no opinion. However,
nothing in the regulation at 1ssue even applies to section 520 citizens'

suits. See 53 Fed. Reg. 44,358 (1988). [FN6] And Congress gave no indicatian
that section %20 should control the rest of the Act. It is therefore of no
moment that citizens' suits might be unconstrained by any statute of
limitations.,

*4 Because the Act " "does not evince a clear congressional intent on the
issue' ' whether regulatory jurisdiction may terminate, " "the question becomes
whether the Secretary's regqulation is based on a permissible interpretation of
the Act.' ' National Wildlife Fed'n v. Lujan, 928 F.2d 453, 459 (D.C. Cir.
19913. NWF has two fallback positions. First, even if Congress did not
expressly require perpetual regulatory jurisdiction, the regulation is not a
reasonable interpretation of the Act. In support, NWF cites instances in which
OSMRE has re-asserted jurisdiction after a state authority has improperly
released a bond. [FN?1 Second, NWF argues that the existence of such cases,
and OSMRE's practice of re-asserting jurisdiction when necessary, render this
regulation an arbitrary and capricious change from prior practice. Id. The
district court accepted these arguments, at least in part, stating that " "it
would be better for the government to have the power to deal' ' with vioclations
coming to light after bond release. 31 Env't Rep. Cas. (BNA) at 2041.

The court's point is not well-taken. The confusion engendered by the prior
policy necessitated the instant rulemaking. It cannot be " "arbitrary and
capricious' ' to formulate a new policy when faced with clear evidence
(evidence cited by NWF here) of the inadequacy of the old one. More
importantly, the regulation itself clearly speaks to the concerns wvoiced by the

district court and NWF. " "[Tlhe regulatory authority shall reassert
jurisdiction if ... the bond release ... was based upon fraud, collusion, or
misrepresentation.' ' 30 C.F.R. s 700.11(d})(2) (emphasis added). The guestion

is whether the effect of the regulation comports with the statutory scheme. We
believe that it does in light of the language of the requlation and the
interpretation provided in both the preamble and the Secretary's brief here.

The preamble adopts an objective standard, stating that jurisdiction must be
re-asserted whenever " "any reascnable person could determine' ' that fraud,
collusion or misrepresentation had occurred. %3 Fed. Reg. 44,359 (1988). The
Secretary's brief not only adopts this standard but alsoc clarifies its scope:

It is important to note in this connection that the filing of an application
for bond release is in itself a representation that the operator has satisfied
his reclamation obligations since an operator is not entitled to release from
the bond unless he has met those obligations.... If an operator applies faor
release but has not fulfilled his obligations, he is quilty of
misrepresentation by the very fact of making an application.

Brief for the Secretary at 27 n.1ll. This 1s a reasonable way of implementing
the Act's condition " "[tlhat no bond shall be fully released until all
reclamation requirements of this chapter are fully met.' ' 30 U.S.C. s
1269(c)(3). The condition implies that after reclamation requirements are met,
the bond may be " "fully released.' ' Id. When it turns out that the operator
had in fact not fulfilled 1ts reclamation obligations at the time of release,
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the Secretary's interpretation of " "misrepresentation' ' ensures that

jurisdiction " "shall' ' be reasserted. 30 C.F.R. s 700.11(d)(2).

*5 NWF apparently believes that because, under the requlations, it is
possible for some operators to avoid liability for violations of the Act that
are undiscovered or undiscoverable at the time of bond release, the regulations
improperly fail to promote the Act's purpose protection of the environment.

The Act, however, was a compromise, designed both to protect the environment
and to ensure an adequate supply of coal to meet the nation's energy
requirements. See 30 U.S.C. s 1202(a), (f). The Secretary struck a reasonable
balance between these competing interests in his interpretation of the Act
(and, as noted above, responded to NWF's concerns about unabated environmental
harm by adding 30 C.F.R. s 700.11(d}(2}).

The regulation also strikes a reasonable balance between the gradual increase,
due to improving technology, in what legitimately may be demanded of an
operator, and an operator’s need for certainty regarding closed sites. " "It
would not be appropriate ... to require operators who had ... met the standards
of their permits and the applicable regulatory program to ... reclaim [closed
sites] in accordance with new technology.' ' 53 Fed. Reg. 44,361 (1988).

In short, we find the regulation consistent with the goals of the Act and a
reasonable interpretation of it. Furthermore, the factors supporting “ "the
concept of terminating jurisdiction,' ' 31 Env't Rep. Cas. (BNA) at 2039,
buttress the Secretary's decision to use bond release as the point at which
termination occurs. Until bond release the operator is still liable, and an
attempt to terminate jurisdiction sooner would violate the terms of the Act.
Nothing in the statute speaks in fixed temporal terms of regqulation after bond
release. Under the regulation that is the point at which the regulatory
authority must " "sign off' ' on the reclamation project. Bond release also
has the advantage of being an independently identifiable point in time. For
these reasons the Secretary's choice was not arbitrary or capricious.
Accordingly, we reverse the district court's judgment insofar as it invalidated
30 C.F.R. s 700.11(d).

There remains only the question whether the portion of the district court's
opinion dealing with 30 C.F.R, s 840.11(g)-(h) and 30 C.F.R. s 842.11(e)-(f)
must be wvacated to allow the Secretary to engage in what he terms " "curative
rulemaking.' ' Brief for the Secretary at 29. The cited regulations sought to
reduce the freguency of inspection at what the Secretary termed " "abandoned
sites.' ' 31 Env't Rep. Cas. (BNA) at 2042, The district court noted that the
language of section 517(c), 30 U.S5.C. s 1267(c), [FNB] expressly set a minimum
inspection schedule for mining operations, and that the regulations fell below
the minimum. Accordingly, the court held the regulations invalid. The
Secretary concedes the correctness of this reading of the statute. Brief for

the Secretary at 32. The Secretary wishes, however, to re-define " "abandoned
sites' ' to include only those sites where " "a permit has either "expired or
been revoked.' ' ' Id. (citations omitted). He asserts that such a reading is
permissible in light of the " "covered by each permit' ' lanquage of section

517, and that the district court's ruling must be vacated to allow him to

promulgate a new regulation,

*6 lWe express no view about the validity of the Secretary's proposed

reading. The significant point on this appeal is that the district court's

decision does not stand in the way of the Secretary's adopting it in a new
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rulemaking. The district court expressly relied on the language of section
517(c), and applied it to the requlation's definition of " "abandoned site.' '
31 Env't Rep. Cas. (BNA) at 2042, 2044. In light of the conflict between the
Act and the regulation, the district court remanded the requlation to the
Secretary " "to be withdrawn or revised.' ' Id. at 2868 (emphasis added). UWe
cannot understand why, in the face of this statement, the Secretary would think
new rulemaking might be inconsistent with the district court's judgment. [FN9}
The portion of the district court's opinion striking down 30 C.F.R. s
700.11(d) is reversed. We decline to vacate the portion of the district
court's opinion remanding to the Secretary 30 C.F.R. ss 840.11(g)-(h) and
842.11¢e)-(f).
It is so ordered.

FN1. The Secretary also asks us to vacate the portion of the district
court's opinion requiring him to withdraw or revise 30 C.F.R. s 840.11(gj-
th) and 30 C.F.R. s B42.11(e)-(f). Those regulations, which the Secretary
here concedes were invalid as promulgated, Brief for the Secretary at 32,
governed inspection of abandoned sites. The Secretary believes the
district court's opinion would prevent any further rulemaking on the
subject of abandoned site inspections.

FN2. National Wildlife Fed'n v. Lujan, %28 F.2d 453 (DB.C. Cir. 19%1);
Mational Wildlife Fed'n v. Hodel, 839 F.2d 6%4 (D.C. Cir. 1988); 1In re
Permanent Surface Mining Regulation Litig., 653 F.2d 514 (D.C. Cir.J), cert.
denied, 454 U.S. 822 (1981); In re Surface Mining Regulation Litig., 627
F.2d 1346 (D.C. Cir. 1980). :

FNZ. Apart from the minor exceptions set forth in section 528, 30 U.S.C. s
1278.

FN4. The revegetation standards require that an operator establish " "a
diverse, effective and permanent vegetative cover' ' over the area after
mining has ceased. 30 U.S.C. s 1265(bJ)(1%). By the terms of the Act, the
operator " "assumels] the responsibility' ' for success of the revegetation
program for % years (10 years in the arid Western states) after the
revegetation standard is first met. 30 U.S.C. s 126%(b)(20).

FN5. The full text of 30 C.F.R. s 700.11(d) reads:
(1) A regulatory authority may terminate its jurisdiction under the
regulatory program over the reclaimed site of a completed surface coal
mining and reclamation operation, or increment thereof, when:
(i) The regulatory authority determines in writing that under the initial
program, all regquirements imposed under subchapter B of this chapter have
been successfully completed; or
(11} The regulatory authority determines in writing that under the
permanent program, all requirements imposed under the applicable regulatory
program have been successfully completed or, where a performance bond was
required, the regulatory authority has made a final decision in accordance
with the State or Federal program counterpart to part 800 of this chapter
to release the performance bond fully.
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(2) Following a termination under paragraph (d)(1} of this section, the
requlatory authority shall reassert jurisdiction under the reguiatory
program over a site if it is demonstrated that the bond release or written
determination referred to in paragraph (d)(1) of this section was based
upon fraud, collusion, or misrepresentation of a material fact.

FN6. Counsel for the Secretary reaffirmed this interpretation at oral
argument, stating that the Secretary has not addressed the status of
citizen suits, and that the issue is still open. We further note that
because the citizens' suit provision seems to speak to the district courts,
not the Secretary, it is not clear that we would defer to the Secretary's
interpretation were he to offer one. See Adams Fruit Co. v. Barrett, 110
S. Ct. 1384, 1390 (19%0); cf. Wagner Seed Co. v. Bush, No. 8%-%5139, slip
op. at 9-11 (D.C. Cir. Oct. 15, 19%1).

FN7. Bond release in such cases was " "improper' ' because violations had
existed at the time of releass.

FN8. " "The inspections by the regulatory authority shall (1) occur on an
irregular basis averaging not less than one partial inspection per month
and one complete inspection per calendar quarter for the ... operation
covered by each permit....' ' 30 U.5.C. s 1267(c).

FN?. An attempt to re-promulgate the same regqulation would of course be
governed by principles of res judicata and stare decisis. Cf. Bowen w.
Georgetown Univ. Hosp., 488 U.S. 204 (1988).

€.a.0.C.,1991.

NATIONAL WILDLIFE FEDERATION, et al., Appellees v. Manuel LUJAN, Jr.,
Secretary, Department of the Interior, et al., Appellants
--- F.2d ----, 1991 WL 257262 (D.C.Cir.)

END OF DOCUMENT
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comment wai conalidared and rejected
in Part T07 and therefors cannot lead
to a change In Section 700.11. For fur-
ther discussion see the preambdle to
Part 707,

4. The Offlce has added & new Para.
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grapha that follow, Paragraph (¢) sels
forth the exemption provided by Sec-
tian 701(13) of the Act in the definl.
tion of the word 'operstor” for per:
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emplion from Federal regulationa for
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onfusing regulatory scheme, Thus,
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Moreover, the regulatory burden on
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order that coal exploration on Federal
tands outside the pantait ares de In-
eludad uader the coverage of the
Chapler. This propossl was rejected.
Bection 812(e} of the Act provides that
explomation on Federal lands i3 to be
regulated under SBection 4 of tha Ped-
eral Coal Lassing Ameandmants Act of
1875, and not under BMCRA. Howey-
er, Bection 4 applies only to coal explo-
ration on unieaged lands, Because of
this, OSM believes thy Act does not
prevant OBM from regulating coal ex.
ploration within permit areas on Fed-
eral Jands. Bes the preamble to Part
740 for more discussion

8. Finally. it was auggested that the
exemptions be expanded to excludas all
sma)l operalorn {rom coverags by the
Act unti] the law and regulationa can
be changed. O8BM has declined to
follow this suggestion. OSM oannot
create new exemptiona not suthorized
in the Act whers It 1s clear that Con-
rreas conasldered the Act's application
10 small operxtors and specified cer.
tain exemptions in Bections 803(¢) and
507(c), and the definitlon of vperator
tn Bection 701,

§700.13 Petitions Lo inltisie rulemshing.

Authority for this Section {a found
in Beetion 301(y) of the Act which pro-
vided a petitioning process for inju.
stion of & proceeding to lmsue, amend,
or repeal rulea lasued under the Act.
This procesy 3 sel forth in Beetion
700.12 of the regulationa and ia basl-
cally the same as that of the initial
regulatory program.

A change from the Inftial program
regulation on petitions places »a
burden upon the petitioner to present
facty, technical justification, and legal
srguments which support the petition.
It the petition concerns sn existing
rule, it must present justifications and
argumantis not consldered tn the previ.
ous rulemaking. The Director has au-
thority to reject & petition which does
not provide this Informsation and
treate & reascnable basis for further
consideracion of the need W issue,
amend or repeal a rule. This is also in.
tended to eliminate the need for tur-
ther consideration of petitiona which
are Irivolous and do not provids a
minimum threshold of information
meriting the Initintion of the adminis.
trative prooaas,

The Director's dectslon on & petition
{s a 1Ina} decixfon tor the Department.
This has the effect of opening the op-
partunity for judicial review of the de-
cizfon without further appeals within
the Dopariment,

1. In responec to a comment on See-
tion 700.12, OSM haa ellminated
“Slate or local government” from
Parsgruph (a). The reference ia not re-
quired becauss State and local govern-
ments ate fncluded In the definition of

[4003-003

“person,” thereby antitling them to
petition,

2, OSM had rejectsd commenta
which suggested that Paragraph (o) be
changed to provida for direct notifica.
tion to the pelitioner rather than pubd-
Licatiop In the Proesal Rearsrsa. OBM
feels notification in the FrouRAL Rsc-
15tz Lo the betler courme because it
potifies the broadest possible group
who may be Interestad it the petition.

3. It was also suggestad that Pans-
graph (2> be changed to require s
public hearing. O8M belioves that a
public hearing may not be neoeesary
in al} casss, It is sulficient, therefore,
1o pravide lor discretionary hewrings.
If hearings on the petition would de
helpful, OBM anticipates holding
them Hearings will be gongucted &
part of the rulemaking procest if ona
is initiateq,

4, Sgme commente
revising the Bection WJ provide for ju-
dicinl review pursuand to Section 528
of the Act if a petition 15 denled, By
making the Director's decision final
for the Deparunentthe deciston will

recomtnended

be subject to judicim review. Bpecily-
ing that judiclal revigw i3 putsuant to
Section 828 of the {8 unnecessary.
Bectivn 818 1y applicable according to
{ta termy, Adding ¢ to the reg-

ulation could not serve to confer jurls-
diction under Section §28 if Pectlon
829 did not confer jurisdiction by ils
own terma.

5. A commanter suggested adding
“practical reasans for the ohanae, . . .
if any” W 700.12(d) aaying this is one
of the most important things to <on.
aider when dect whether 10 amend
s rule. OSM that practical res-
sond are important factors to conaider
but believea these will be teflected
through “(acta” which metit lasuing or
amending a rvute. Thetrefore, because
“facta" are included in 700.1UbY, ORM
found no reason to add the suggested
langusge.

8. Commenters recommended dalet-
ing from 704,12(c) the sentance “facts,
technical justifioation, or law previdus-
ty considered (n & petition on rulemak-
ing on the same faue shall ot ht
found to yrovide & reasanable basia
The commantens felt that situations,
ideas and experiencs with & ruls over
time may changs and maks previoualy
rejected facta, technical justification
or law relevant, OSM agrees with this
ratignale but once agaln feels that the
commenternn' concern U sddressed by
the final langusge. In essence, the
canunenters are saying thal over time
facts concerning the lmplementation
or experiencs with a regulation may
change. Therelora, new {acia would be
relevant to & declalon whether Lo imua
or amand a rule and would be consid-
ared. Por this OBM bas not
adopied ths commanters’ suggastion.

MODGRAL KEQISTER, YOL 44, MO, 3-—-TURIDAY, MAACH 13, i¥7Y
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Appeal from the decision of the Director, Office of Surface Mining, denying
appellant's request for a Federal inspection and Federal enforcement action.

Affirmed.
1. Rules of Practice: Appeals: Standing to Appeal

Where appellant's statement of reasons for appeal asserts that many of its
members live in close proximity to a mine and are adversely affected in
their property, aesthetic, and recreational interests as a result of the
mine ouwner's failure to comply with the permitting requirements of the
approved Illinois program, appellant has standing to appeal the decision
of the Director, 0SM, finding that there is no violation by the mine
owner.

2. Surface Mining Control and Reclamation Act of 1977: Appeals:
Generall--Surface Mining Control and Reclamation Act of 1977: Permit
Application: Generally ‘

OSM properly refused to conduct a Federal inspection or undertake
enforcement action where a mine owner continued to conduct only
reclamation operations under an interim permit after 8 months following
approval of a state's permanent program. SMCRA and the applicable
regulations do not require an operator who has ceased all mining

operations prior to the approval of a state's permanent program to obtain
a permanent program permit.

3. Surface Mining Control and Reclamation Act of 1977: Permit
fApplication: Generally

Where, under circumstances of this case, it is determined that reclamation
operations proceeding under an interim permit do not require a permanent
COPR. (C) 1991 ROCKY MOUNTAIN MINERAL LAW FOUNDATION
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program permit, such operations need not comply with the public
participation and substantive reclamation requirements of the permanent
program.

4. Constitutional Law: Due Process

Due process requirements are met so long as notice is given and an
opportunity to be heard is granted before deprivation of property becomes
final.

APPEARANCES: Mark Squillace, Esg., Susan A. Shands, Esq., Washington,

D.C., for appellant; Milo Mason, Esq., Walton D. Morris, Jr., Esq., Office of
the Solicitor, for the Office of Surface Mining; Robert A. Creamer, Esq.,
Chicagos, Illinocis, for intervenor Midland Coal Company.

OPINION BY ADMINISTRATIVE JUDGE STUEBING

Appellant appeals the decision of the Director, Office of Surface Mining
(0SM), dated December 16, 1982, denying appellant's request for a Federal
inspection and Federal enforcement action at the Midland Coal Company's
(Midland) Mecco Mine in Knox County, I[llinois.

Midland began a surface coal mining operation at the Mecco Mine in 1%%4.

After the enactment of the Surface Mining Control and Reclamation Act of 1977
(SMCRA)Y, 30 U.S.C. s 1201 (1982}, Midland obtained various interim permits from
the Illinois Department of Mines and Minerals, including permit Nos. %67-79,
823-82, 824-82, 835-82, Gob 30, Gob 6%, and Slurry 87. [FN11 By letter dated
May 21, 1982, Phil L. Christy, Reclamation Director for Midland, notified
Douglas Downing of the Illinois Department of Mines and Minerals, Land
Reclamation Division, that Midland had declared a permanent cessation of
operations at the Mecco Mine. [{FN21 Christy advised Downing that reclamation

- activities consisting of topsoil replacement in parcel 2 of permit No.

823-82 [FN31 and haulage road reclamation work on permit No. B24-82 [FN4] were
planned for 1982. He further advised that Midland was planning an additional 2
years to complete the reclamation on the haulage roads, support facility, and
refuse areas; and requested an extension of time to December 1, 1984, 'to

complete the reclamation grading on all above areas' (Christy letter of May 21,
1382).

On June 1, 1982, the Secretary of the Interior approved the Illinois
permanent program. 30 CFR 913.10. That program provides, in part, that:

Not later than two months following the approval of the Illinois permanent
program * * *  all operators of surface coal mines in expectation of operating
such mines after the expiration of eight months from the approval of the
[llinois permanent program * * * shall file an application for a permit with
the Department. Such application shall cover those lands tog be mined after the
expiration of eight months from the approval of the [llinois program * * *,
[Emphasis added.]

I. R. 1708.11(f}.
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By letter dated June 26, 1982, appellant wrote to Midland commenting on
Midland's May 21, 1982, letter to the State and stated:

fis you know such reclamation is considered surface coal mining and
reclamation operations under the Federal Act and State Permanent Program.
You'll be doing reclamation work well past February of 1983 which is eight
months after the State got primacy. As we understand the Program, Midland needs
to submit a permanent program application to the lllinois Department of Mines
and Minerals by August 1, 1982.

On August 2%, 1982, Mary Jo Murray, Chief Legal Counsel, Land Reclamation
Division, Illinois Department of Mines and Minerals, responded to appellant's
inquiry asking whether Midland would be required to submit a permanent program
permit application in order to continue to conduct reclamation activities at
its Mecco Mine. Murray concluded that a permanent program permit was
not necessary for reclamation activities alone. The conclusion was based on a
reading of the applicable Illinois Rules and Regulations. [FN5]

Midland, never having applied to Illinois for a permanent program permit for
its reclamation operation on parcel 2 (permit No. 823-82) and the haul road
area (permit No. 824-82), continued to proceed according to reclamation plans
approved under the interim program. '

On August 27, 1982, appellant filed a citizen complaint with OSM requesting a
Federal inspection and Federal enforcement action against Midland for
conducting surface coal mining and reclamation operations at the Mecco Mine
without applying for a permanent program permit within 2 months from the date
of approval of the Illinois permanent program by the Secretary of the
Interior. By letter dated September 3, 1982, Daniel A. Jones, Director, 0SM
Illinois Field Office, determined that a permanent program permit is not

required where an operator proposes to conduct only reclamation operations.
[FN61

On October 13, 1982, appellant requested informal review of the Jones'
decision in accordance with 30 CFR 842.1%, arguing that the 0OSM decision set an
unlawful precedent for the consideration of permits for operators who have
completed mining but are continuing reclamation activities under recently

approved state programs. [FN7] A follow-up letter was sent by appellant on
November 3, 1982.

By letter dated December 16, 1982, the Director, 0SM, affirmed the
Jones' decision. O0OSM reiterated its position that a permanent program permit
1s not necessary for the Mecco Mine because, in the Director's words:

We believe that the permit requirements of Section 508 apply to the conduct
of surface coal mining operations which include the extraction of or
the intent to extract coal. . . . {Tlhe conduct of reclamation activities
where no further mining of coal is to occur does not necessitate obtaining a
permanent program permit. Midland does not intend to mine any mare coal on
COPR. (C) 1991 ROCKY MOUNTAIN MINERAL LAW FOUNDATION
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this site. Consequently, Midland Coal is not required under SMCRA to obtain a
permanent program permit to complete reclamation at the Mecco Mine.

On January 10, 1983, appellant filed a notice of appeal challenging the
Director's decision denying appellant's request for Federal inspection and
enforcement action against Midland for viclating the permitting requirements of
the approved Illinois program. Appellant asserts in the statement of reasons
that (1) the Illinois program requires permits for reclamation operations,
because the Illinois regulation at 1771.21(a)(1) is directed at persons who
conduct or expect to conduct ‘surface coal mining and reclamation operations’;
and (2) the public participation and substantive reclamation requirements of
the approved Illinois permanent program will be met only by requiring
reclamation operations to operate under the permanent program.

0SM in its answer argues that the Secretary's regulations do not require a
permanent program permit for reclamation activities where coal extraction was
completed during the interim program period. Further, OSM asserts that
requiring Midland to obtain a permanent program permit when conducting only
reclamation activities might encourage abandonment of interim program
operations because of the unrecoverable expenditures created by the permanent
program permitting process which could result in financial ruin for the
cperator.

Intervenor Midland in its answer to appellant's statement of reasons asserts
that appellants lacks standing, that granting appellant's appeal would deny
Midland due process, and that appellant's position is not supported by SHCRA or
policy considerations.

{11 Midland's challenge to appellant's standing rests on its assertion that
appellant has failed to demonstrate that it has any interest which is or may be
adversely affected by 0SM's decision. The applicable regulation at 30 CFR

842.14(a) provides that:

Any person who is or may be adversely affected by a * * * surface coal mining
and reclamation operation may ask the Director * * * to review informally an
authorized representative's decision not to inspect or take appropriate
enforcement action with respect to any viclation alleged by that person in a
request for Federal inspection under s 842.12.

The regulation at 30 CFR 842.15(d) then provides that the written decision by
the Director is appealable to this Board. Midland contends, relying on Pacific
Legal Foundation v. Gorsuch, 6%0 F.2d 725 (9th Cir. 1982), that no injury in
fact to appellant has been shown and that appellant must have more than a mere
interest in a problem to render it adversely affected.

We disagree. Appellant's situation is unlike that of the

Pacific Legal Foundation, supra. Appellant stated that it has approximately

300 members, many of whom live in close proximity to the Mecco Mine and are

adversely affected in their property, aesthetic, and recreational interests as

a result of Midland's failure to comply with the permitting requirements of

this approved Illinois program. Appellant clearly has standing to bring this
COPR. (C) 1991 ROCKY MOUNTAIN MINERAL LAlW FOUNDATION
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action. Cady v. Morton, 527 F.2d 786, 791 ($th Cir. 197%); Sierra Club v.
Moton, 514 F.2d 856, B869-70 n.20 (B.C. Cir. 1%7%), rev'd sub nom. on other
grounds, Kleppe v. Sierra Club, 427 U.S. 390 (1976). See also Montgomery

Environmental Coalition v. Costle, 646 F.2d %68, %76-78 (D.C. Cir. 1980);

UVirginians for Dulles v. Volpe, 541 F.2d 442, 444 (4th Cir. 1976).

[2] We now turn our attention to the basic issue before this Board: whether
Midland, having completed all mining operations under an interim program permit
and prior to approval of a permanent permit program in Illinois, is required to
obtain a permanent program permit for its remaining reclamation operations.

Although appellant challenges the interpretation given to the Illinois
regulations, [FNB] our concern focuses on the applicable sections of SMCRA and
the Federal regulations to see whether the interpretation given to the Illingis
requlations is consistent with the Federal requirements.

Section %02 of SMCRA authorizes and establishes the interim program for
regulating surface coal mining operations. [FN%1 Section 502(d) states that

Not later than twc months following the approval of a State program
pursuant to section 503 * ®* * a]] operators of surface coal mines in
expectation of operating such mines after the expiration of eight months from
the approval of a State program * * * shall file an application for a permit
with the regulatory authority. Such application shall cover those lands to be
mined after the expiration of eight months from the approval of a State
program * ¥ ¥, ;

30 U.S.C. s 1252(d) (1982).

The language of the statute specifies that ‘operators' of surface coal mines
who expect to be mining after the expiration of 8 months from the approval of a
state program must file for a peranent program permit to cover those lands to
be mined. An operator is defined by SMCRA at section 701(13) to be ‘any
person, partnership, or corporation engaged in coal mining who removes or
intends to remove more than two hundred and fifty tons of coal from the earth
by coal mining within twelve consecutive calendar months in any one location.'

Section 506(a) of SMCRA, addressing the requirements of obtaining a permit
under the permanent permit program, states that 'no person shall engage
In * * % any surface coal mining operations unless such person has first
obtained a permit issued * * * pursuant to an approved State program.’ An
exception is provided, however, for 'a person conducting surface cocal mining
operations under a permit from the State regulatory authority, issued in
accordance with the provisions of section 502.' (Emphasis added.) Such a
person 'may conduct such operations' beyond the 8-month period if an
application for a permanent permit has been filed but a decision has not yet
been rendered. H.R. Rep. No. $%-218 at page 86 (April 22, 1977) discusses
section %06(a) by stating that 'Operators are required to obtain permits 8
months after approval of a State program. * * * Mines operating under existing
permits may continue to mine without a new permit, however, if an
administrative decision has not been rendered during that period.' (Emphasis
COPR. (C) 1991 ROCKY MOUNTAIN MINERAL LAW FOUNDATION
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The thrust of the statutory language is directed at mining. SMCRA and

its legislative history reveal that Congress contemplated the regulation of
mining operations and that it is the undertaking of such mining operations that
triggers the necessity for a permit under SMCRA.

Midland declared, and appellant does not challenge, that there was a
permanent cessation of mining operations at the Mecco Mine prior to approval of
the Illinois permanent permit program on June 1, 1982. Thus, at the time the
permanent program was approved, Midland was not an operator of a surface coal
mine at Mecco with any expectation of operating such mine. There was no land
being mined or expected to be mined, and the land which was the subject of the

- continuing reclamation work had never been mined.

Appellant argques, however, that the regulations provide that permits are
required for reclamation operations. The pertinent regqulations for our review
are the Federal regulations to be found at 30 CFR 771,11 {FN10] and 30 CFR
771.21(a) (1), [FN111 both of which cite section %02(d) and section %06(a) as
their statutory authority. [FN121 Appellant contends that since the language
used in the applicable regulations is 'surface mining and reclamation
operations' (rather than ‘'surface coal mining operations' as used in the
statute) that the regulations expressly make the permitting standards
applicable to reclamation operations. The preamble to the proposed requlations
stated, howewver, that

Section 771.11 is proposed to implement particularly Sections 102(b), (¢),
(d), (e) and 506(a) of the Act, so that mining is not conducted under
regulatory programs, until after the regulatory authority has determined that
the operations will be conducted in compliance with the applicable
environmental protection performance standards of Subchapter K. [Emphasis
.added.]

43 FR 41687 (Sept. 18, 1978). The preamble to the proposed regqulation at 30
CFR 771.19(a), which was renumbered in the final regulation as section
771.21(a)(1), stated:

Subsection (a) would implement the deadlines found in Sections $02(d) and
506(a) of the Act. Under Subsection (a), if an operator expects to be mining
gight months or more from the time of the approval of a regulatory
program, he would have to submit an application for a permit under that program
no more than two months after the approval of that program by the Secretary.
[Emphasis added.]

43 FR 41688 (Sept. 18, 1978). The statement of purpose for both regulations
explained that mining is to be conducted under the regulatory program and that
only an 'operator' who expects to be mining eight months after state primacy
need apply for a permanent permit. These explicit explanations concerning
mining are reiterated by reference in the preamble to the final regulation. 44
FR 15014-1501% (Mar. 13, 1979). Consequently, it seems reasonable to conclude
that the regulations express an anticipation that where there is mining, there
is also to be reclamation.
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We find that the foreqgoing material lends itself to the interpretation
advocated by OSM before this Board. [FN131 Although the regulations refer to
surface coal mining and reclamation operations, OSM argues that the use of the
conjunctive 'and' rather than the disjunctive ‘or' indicates that the
regulations apply only when surface coal mining and the responsibility for
reclamation occcur together under the permanent program. Use of the
disjunctive 'or' would have made it clear that reclamation activities, apart
from mining activities, would require a permit. OSM states:

Both coal mining and the responsibility for reclamation must exist within a
discrete jurisdictional time period for the requirements of that jurisdictional
time period to be imposed. Because of the jurisdictional 'break' between the
interim program and the permanent program, 0OSM believes that those operations
which had extracted coal only during the interim program and which now engage
only in reclamation activities are not subject to the permitting requirements
of the permanent program. In other words, when surface coal mining occurs, it
triggers the requirement of reclamation; and both activities are subject to the
permitting requirements only during the jurisdictional periocd in which both
activities occur. The regulations require permanent program permits only when
surface coal mining and the responsibility for reclamation cccur together
during the permanent program. [FN61 When coal extraction cccurs only in the
interim program period and only reclamation activities occur after state
program approval, the language of the regulations does not require a permanent
program permit for the reclamation activities.

6 Of course, reclamation activities which follow coal extraction which
occurs during the permanent program must be permitted until they are completed
and the bond release occurs. .

Of course, following this logic, what was a surface mining and
reclamation operation for purposes of the interim program on May 31, 1982, was
not a surface coal mining and reclamation operation for purposes of the
permanent program on June 1, 1982, the date of Illinois' assumed primacy. It
is OSM's position that this is both logical and practical. The interim program
and the permanent program are separate regulatory regimes. If the twe
activities (coal mining and its concomitant reclamation requirement) that
triggered the permit obligation in one regime are not present in the other, the
permit obligation is not triggered.
Reply in Opposition to Appellant’'s Statement of Reasons at 7-8. We helieve
that the language and legislative history of SMCRA and the Federal and Illinois
reqgulations, support OSM's position.

OSM further argues, as a matter of policy, that it is impractical to require
mine owners to get a permanent permit when they have only reclamation
activities left to complete under an interim permit 8 months after a permanent
program has been approved. Although SMCRA clearly requires mining operations
to be permitted, it also requires reclamation to be conducted once mining is
undertaken. See sections 502 and 506 of SMCRA. Reclamation regulation is an
important part of SMCRA. However, OSM argues that '[aln operator who already
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sold or contracted its coal at a price calculated without the extensive capital
costs of obtaining a permanent program permit for * * * reclamation activities
after the interim program could face financial ruin' (0SM Answer at 8). 0SM
hypothesizes that the $25,000 to $7%,000 estimated cost of a permanent permit
could divert capital expenditures from reclamation activities. That result, of
course, runs counter to the Congressional Intent to see to it that lands which
are mined are reclaimed. Along these lines, OSM also suggests that out of
economic self-interest, operators may abandon reclamation and forfeit bond
rather than pay the expense of a permanent permit. Although these reasons
alone, without support from SMCRA and the regulations, would not be sufficient
to persuade us, they offer practical support to a conclusxon derived from
evaluating the material before us.

Thus, we conclude that where, as in Midland's situation, there was a

permanent cessation of operations at the Mecco Mine prior to the approval of
the State permanent program permit, the remaining reclamation operations may be
completed under the interim regulations.

Consequently, appellant's request for a Federal inspection and enforcement
action was properly denied by 0SM because there was no violation under the
Department's interpretation of SMCRA and the requlations. The State of
Illinois interpretation of the regulations is consistent with the Federal
interpretation.

{31 Appellant also urged that Midland should be required to submit an
application for a permanent permit for its Mecco Mine reclamation operations in
order to assure that the public participation and substantive reclamation
requirements of the approved Illinois program will be met. The question is,
under the circumstances of this case, whether Midland's reclamation operations
are intended and required by SMCRA to be covered by the permanent program. Ue
have decided that they are not. Consequently, if such reclamation
operations do not require a permanent permit, then they need not be in
compliance with the public participation and substantive reclamation
requirements of the permanent program. Since Midland need not comply with the
permanent program, its reclamation operations will continue to be subject to
the interim permit requirements, with OSM and Illinois invested with the
authority to continue enforcement of the interim permit until the work has been
completed. Midland pointed out in its Answer that appellant ‘participated in
two full days of hearings conducted by the Illinois Department with respect to
the interim program reclamation plans for Permits 823-82 and 824-82' (Midland's
Answer at 61).

[4]1 In conclusion, we will briefly address Midland's argument that granting
appellant's appeal would deny Midland due process. Midland, as an intervenor,
had an opportunity to raise any relevant arguments to persuade this Board to
réject appellant's position. Midland asserted, however, that if this Board were
to find that the statute and regulations required Midland to obtain a permanent
permit, the resulting retroactive revocation of Midland's existing interim
program permit would result in a taking of Midland's property without due
process. We do not so find and, contrary to Midland's argument, there is no
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‘taking' of Midland's property. However; if we had found that Midland is
required to cbtain a permanent permit, Midland would have been given another
opportunity to protect its rights. Under regulations 30 CFR 843.15%5 and 843.16
Midland may request a hearing if it is issued a notice of violation or
oessation order. As this Board has frequently stated, due process requirements
are met so long as notice is given and an opportunity to be heard is granted
before deprivation of property becomes final. Philip A. Cramer, 74 IBLA 1
(1983); [(FNal Anita Robinson, 71 IBLA 380 (1983). [FNbl

Accordingly, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, as amended, 4% FR 7564
(Mar. 1, 1984), the decision of the Director, OSM, is affirmed.

Edward W. Stuebing
Administrative Judge
We concur:

James L. Burski
Administrative Judge
Gail M. Frazier
Administrative Judge

Interior Board of Land Appeals
Office of Hearings and Appeals
United States Department of the Interior

FN1 Midland filed applications and proposed reclamation plans with the
Il1linois Department for parcel 2 and the haul road area in February 1979%9. In
May 1979, Midland's applications were deemed 'complete' under Illinois
procedure and were then filed with the Knox County Clerk for public review. In
September 1979, public hearings were conducted by the Illinois Department in
Knox County on Midland's two applications. During 2 days of hearings, comments
of the public, including appellant, were heard on Midland's proposed
reclamation plans.

 In December 1979, the Illinois Department approved Midland's reclamation plans
and issued permits No. 823-82 (mining) and No. 824-82 (access and haul road)
(Answer of Midland to Appellant's Statement of Reasons at 2).

FN2 Mecco Mine was closed temporarily in May 1980 when the bankruptcy of the
Rock Island Railrcad resulted 1n the cessation of rail service to the mine.
Mecco Mine was closed permanently in May 1982 after all attempts to restore
rail service were unsuccessful (Answer of Midland to Appellant's Statement of
Reasons at 1).

FN3 Midland's Answer at page 1 stated that 'Parcel 2 of Permit 823-82 uwas
never mined. The only 'mining operations' ever conducted on Parcel 2 were the
initial removal and stockpiling of approximately 172 acres of topseil and a few
acres of root medium, which took place between December 1979 and May 1980.°

FN4 Midland's Answer at page 2 stated, 'Permit 824-82 covered the haul road
that was intended to serve the area covered by Permit 823-82. Reclamation of
the haul road permit area, which involves approximately 34 acres of road area
and 3 acres associated with power lines, is expected to extend into 1984.'
COPR. (C) 1991 ROCKY MOUNTAIN MINERAL LAlW FOUNDATION
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GFS(MIN) 96 (1984) ' PAGE 10

FN5 Murray stated,

'Section 2.01 of the Act requires a permit for mining operations. Section
1771.21 of the Illinois Rules and Requlations states that a permit will be
necessary for persons who expect to conduct 'surface coal mining and
reclamation activities.' ~The words 'reclamation activities' cannot be read
alone; they must be read in conjuction with 'surface coal mining and."
(Emphasis in original.)

FNé Jones advised appellant that 0OSM's position was based, in part, on section
506(a) of SMCRA which provides, inter alia, that 'no person shall engage in or
carry out on lands within a State any surface coal mining operations unless
such person has first obtained a permit issued by such State pursuant to an
approved State program.'

FN7 @ppellant asserted that under section %02(d) of SMCRA, 30 CFR 77.21(a){(1)
and sections 1700.11(f) and 1771.21(a)(1) of the Illinois permanent program
regulations, a permanent program application is clearly required in the subject
case. Further, appellant asserted that the detailed reclamation provisions of
section 508 of SMCRA and 30 CFR Part 780 are to be applied during a state's
permanent program to all surface coal mining and reclamation operations.

FN8 The Illinois regulation at section 1770.11(f) provides in pertinent part:
'Not later than two months following the approval of the Illinois permanent
program pursuant to section 503 of the Federal Act * * * all operators of
surface coal mines in expectation of operating such mines after the expiration
of eight months from the approval of the Illinois permanent program * * * shall
file an application for a permit with the Department. Such application shall
cover the approval of the Illinois program.’

Similar language is found at 1. R. 1771.21(a)(1) which provides:

'Not later than two months following the initial approval by the Secretary of a
regulatory program for Illinois, * * * each person who conducts or expects to
conduct surface coal mining and reclamation operatiens after the expiration of
eight months from that approval shall file an application for a permit for
those operations.'

FN9 SMCRA, section 701(28), states in part:

'(28) ‘'surface coal mining cperations' means--

"(A) activities conducted on the surface of lands in connection with a surface

coal mine * * * the products of which enter commerce or the operations of which

directly or indirectly affect interstate commerce. Such activities include

excavation for the purpose of obtaining coal * * *, the uses of explosives and

blasting, and in situ distillation or retorting, leaching or other chemical or

physical processing, and the cleaning, concentrating, or other processing or

preparation, loading of coal for interstate commerce at or near the mine

site: * * * and

'(B) the areas upon which such activities occur or where such activities

disturb the natural land surface. Such areas shall also include any adjacent

land the use of which is incidental to any such activities, all lands affected

by the construction of new roads or the improvement or use of existing roads to
COPR. (C) 19%1 ROCKY MOUNTAIN MINERAL LAl FOUNDATION
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gain access to the site of such activities and for haulage, and excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse banks,
dumps, stockpiles, overburden piles, spoil banks, clum banks, tailings, holes
or depressions, repair areas, storage areas, processing areas, shipping areas
and other areas upon which are sited structures, facilities, or other property
or materials on the surface, resulting from or incident to such

activities; * * % !

FN10 's 771.11 General requirements for permits--Operators.

'Except as provided for in s 771.13(b), on and after 8 months from the date on
which a regulatory program is approved by the Secretary, no person shall engage
in or carry out surface coal mining and reclamation operations on non-Federal
or non-Indian lands within a State, unless that person has first obtained a
valid permit issued by the regulatory authority under an approved regulatory
program. '

FN11 's 771.21 Permit application filing deadlines.

‘(a) Initial implementation of permanent regulatory programs. (1) Not later
than 2 months following the initial approwval by the Secretary of a regulatory
program under Subchapter C of this chapter, regardless of litigation contesting
that approval, each person who conducts or expects to conduct surface coal
mining and reclamation operations after the expiration of 8 months from that
approval shall file an application for a permit for those operations.'

FN12 See 43 FR 41687 (Sept. 18, 1978) and 43 FR 41688 (Sept. 18, 1978).

FN1Z2 1. R. 1770.11(f) follows the language of section 502(d) of SMCRA, while
I. R. 1771.21(a)(1) follows the language of 30 CFR 771.21(a) which is
authorized by the more general language of 506(a) of SMCRA.

FNa GFS(MIN) 157 (1983)

FNb GFS(MISC) 37 (1983)
GFS(MIN) 96 (1984)
END OF DOCUMENT
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BEFORE THE DIVISION OF OIL GAS AND MINING

DEPARTMENT OF NATURAL RESOURCES GAS & MINING PRICEUTAH

STATE OF UTAH Mene j" £
-—=00000~—=—

IN THE MATTER OF THE APPEAL : FINDINGS, CONCLUSIONS

OF FACT OF VIOLATION AND ORDER

#N91-26-8-2, HIDDEN VALLEY :

COAL COMPANY, HIDDEN VALLEY INFORMAL HEARING

MINE, EMERY COUNTY, UTAH : CAUSE NO. ACT/015/00%
-——=00000~~~

On December 20, 1991, the Division of 0il, Gas and Mining
("Division") held an informal hearing concerning the fact of
violation for the above-referenced Notice of Violation ("NOV").

The following individuals attended:

Presiding: Dianne R. Nielson, Director
Division of 0il, Gas and Mining

Petitioner: Lee Edmonson
; Hidden Valley Coal Company
v ("Hidden Valley")

Denise Dragoo
Fabian and Clendenin
Counsel for Hidden Valley Coal Company

Joe Jarvis
JBR Consultants
Consultant to Hidden Valley Coal Company

Karla Knoop
JBR Consultants
Consultant_to Hidden Valley Coal Company

Division: Lowell Braxton
Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor

Susan White
Reclamation Specialist




William Malencik
Reclamation Specialist
Issuing Inspector

Board: Ron Daniels
Assessment Conference Officer
Penalty Assessment
Joe Helfrich
Assessment Officer
Penalty Assessment

The Findings, Conclusions, and Order in this matter are
based on information provided by the Petitioner in connection with
this informal hearing, and information in the files of the
Division. During the informal hearing, counsel for Hidden Valley
presented arguments as to why the NOV should be vacated. Counsel
offered to further brief the legal arguments and the presiding
officer provided that additional briefs could be submitted by
December 30, 1991. The Division agreed to planimeter the road,
pads, and related outslope areas. This information was considered
as part of the review of fact of violation.

In the brief filed by counsel for Hidden Valley, vacation
of fhe NOV was requested, based on the following reasons.

1. Hidden Valley is exempt from regulation under the
federal Surface Mining and Reclamation Act and the Utah Coal Mining
and Reclamation Act because 250 tons of coal were not mined at the
Mine and no coal mining activity odcurred at the Mine during the
interim program after January 3, 1977.

2. The NOV is barred by the applicable statute of

limitation of two years.



3. The Division has waived or is estépped from taking
enforcement action beéause the Division failed to require
reclamation of road upslopes and outslopes (cut and fill slopes) in
either the approved reclamation plan or prior to approval of Phase
I bond release.

The Consultant for the Operator also stated during the
informal heafing that the reclamation requested in the NOV would

create additional damage to fine-particle-covered portions of the

outslopes.
FINDINGS OF FACT
1. Notice of this hearing was properly given.
2. The Assessment Conference, to review the proposed

penalties for NOV N91-26-8-2, was held immediately following this
informal hearing regarding fact of violation. Requirement to pay
the assessed penalty is stayed pending the decision in the informal
review ofzfact of violation.

3. NOV N91-26~8-2 was issued on November 22, 1991. It
includes two parts. Part 1 of 2 was written for failure to
maintain diversions to be stable and failure to minimize erosion to
the extent possible, in accordance with Utah Admin. R. 614-301-
742.312.1 and 614-301-742.113, with respect to the road outslope
and upslope. Part 2 of 2 was writtéﬁ for failure to clearly mark

with perimeter markers all disturbed areas and failure to seed and

revegetate all disturbed areas, in accordance with Utah Admin.



R. 614-301-521.251 and 614-301-354, with respect to the road and
stream disturbed outslopes and road upslopes.
4. As enacted in 1977 and 1979 respectively, the
Surface Coal Mining and Reclamation Act (SMCRA) and the Utah Coal
Mining and Reclamation Act (UCMRA) both include the definition:
"operator" means any person, partnership or corporation
engaged in coal mining who removes or intends to remove
more than two hundred and fifty tons of coal from the

earth by coal mining within twelve consecutive calendar
months in any one location. (emphasis added)

SMCRA § 701(13); Utah Code Ann. § 40-10-3(7).
5. UCMRA defines "coal mining" in the context of the
term "surface coal mining" in part as:

activities conducted on the surface of lands...including
excavation for the purpose of obtaining coal....

Utah Code Ann. §40-10-3(18).

6. Chapter III of the Reclamation Plan submitted and
approved for the Hidden Valley Mine, includes the following
description:

The mining plan for Hidden Valley proposed production to
begin in June 1981. Maximum production was to be 500,000
tons annually with an expected mine life of 40 years.
The initial development work commenced on April 17, 1980
with this goal in mind. However by Augqust, 1980 it
became evident that economic conditions had changed and
it was decided by the company to cease development.

A 0.5 mile graveled Class II road was completed to gain
access to the coal seams adjacent to Ivie Creek. At the
coal seams two pads were constructed for the future
portal operations area. Bulk coal samples were obtained
from the existing exploratory audits in the two naturally
exposed coal seams. These exposed coal seams were faced
up and diversions were constructed above the seams in
anticipation of portal construction.

Hidden ValleyVCoal Mine Reclamation Plan, Chapter III, pp. 1 and 4,
May 1986.
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7. In the minutes of a September 9, 1980 meeting of the
Soldier Creek Coal Company Management Committee, provided by
counsel for Hidden Valley, the status of operations of the Hidden

Valley Mine are discussed:

After further discussion, and upon motion duly made,
seconded, and unanimously carried, it was decided that:

(1) Further development of the Hidden Valley
property will be temporarily suspended and will be
reassessed from time-to-time in light of the then current
level of capital expenditures believed necessary to make
the property operational as a mine and the costs of
mining and hauling coal therefrom vis-a-vis the market
for coal; (emphasis added)

Minutes of Soldier Creek Coal Company Management Committee,
September 9. 1980, p.4.

8. As stated in Utah Code Ann. §40-10-4:

The Utah Mined Land Reclamation Act (Chapter 8 of Title
40), and the rules and regulations adopted under it,
where appropriate, and_ not in conflict with the
provisions of this chapter or the rules and regulations
adopted under it, shall be applicable to coal mining
operations and reclamation operations. (emphasis added)

9. Section III of Chapter III of the Hidden Valley
Reclamation Plan (page 27) requires, in accordance with UMC
817.106, that:

The rills or gullies that may appear during post-

reclamation monitoring will be stabilized by filling with

soil and rock. Chronic sites will be stabilized with
small gabions or rock check dams.

10. There 1is no map or other documentation in the
Reclamation Plan which specifically-identifies the areas included

in the Disturbed Area, stated to be approximately 6.7 acres. The

text of the report refers to the disturbed area, stating:



The disturbed area is approximately 6.7 acres consisting
of an access road, pads and drainage control structures.

Chapter III, page 6.

Planimetry conducted by Division staff following the
informal conference indicates that the area consisting of the road
surface, pad areas with matting and graded/seeded, and sediment
control structures (Plate III) total 6.1 acres. This acreage is
consistent with calculations provided by Hidden Valley in response
to the informal conference. Planimetry of that area plus the
outslopes and upslopes of the road and the southern outslopes of
the pads totals 9.1 acres.

11. Disturbed Area markers have been placed at both
sides of the road. The markers were not placed at the foot of the
outslopes or the top of the upslopes of the road.

12. There is no map in the plan which delineates the
disturbed area boundary.

.'13. The Reclamation Plan states:

The entire 6.7 acres of disturbed ground will be properly

scarified, seeded, fertilized, mulched and covered to

provide the best possible opportunity for plant growth.
The road fill slopes and some small sites will require

hand application of seed, mulch and fertilizer.

Chapter III, Section VI, page 56.

14. The Reclamation Plan is silent on the subject of
revegetation of cut slopes of the road.

15. Both the Division staff and the consultant for
Hidden Valley agreed that, because of saline soil conditions and
concerns for fine soil profiles and rocky areas, seeding procedures
may vary and may be largely accomplished through broadcasting.

-_5-



16. The existing Phase I surety amount is sufficient to

cover the seeding of the subject fill slopes.

CONCILUSTIONS OF LAW

1. While Hidden Valley may not have "mined 250 tons of
coal within a consecutive 12 month period," the documentation in
the Reclamation Plan and the September 9, 1980 minutes of the
Management Committee clearly indicate that they "intended to remove
more than 250 tons of coal." Furthermore, the Management Committee
"temporarily suspended" further developﬁent in September, 1980. It
did not terminate development.

2. The Division did require and the reclamation plan
requires stabilization of rills and gullies, including those which
"may appear during post-reclamation monitoring."

3. The Division did require and the reclamation plan
requires revegetation of the fill slopes associated with the road.

14. The reclamation plan is silent on requirements for
revegetation of the cut slope of the road.

5. The Division did require and the reclamation plan
requires revegetation of the fill slopes of the pads.

6. It is not possible to determine whether the fill
slopes assocliated with the road were included in the disturbed area
acreage, and hence considered in th;-determination of reclamation
surety. The plan provides for reclamation of those fill areas.

Planimetry data is not consistent with the stated acreage of the



disturbed area. There is no map in the plan which delineates the
disturbed area boundary. However, failure by Hidden Valley to
properly designate the fill slopes as disturbed area or failure to
include the area in the reclamation calculation does not obviate
the responsibility of Hidden Valley to reclaim the f£ill slopes, as
described in the plan.

7. The Division has not waived and hence is not
estopped from taking enforcement action.

8. The statute of limitation does not apply.

9. Hidden Valley’s consultant has indicated that they
did not seed the fill slopes of the road or the subject fill slopes
associated with the pads. There is no information to indicate that
the Division was aware of those facts at the time of phase I bond
release. The success of erosion mitigation measures, including
prevention of rills and gullies and reestablishment of vegetation
is ongoing during the reclamation period. The reclamation plan and
the perfefmance standards require mitigation when problems are
noted by the operator or the Division. Because that monitoring and
preventative action is an ongoing responsibility, it cannot be

stayed by any statute of limitations.

ORDER
NOW THEREFORE, it is ordered that:
1. NOV N91-26-8-2 parts 1 of 2 and 2 of 2 are upheld,

except with respect to revegetation of the cut slopes of the road



as discussed in Part 2 below.

2. Hidden Valley is directed to submit the plans and
move the disturbed area markers, as required in the NOV. The
Division will work with Hidden Valley or its consultant to approve
seeding plans, including exemptions from ground disturbance in
areas where appropriate to minimize erosion of existing soils.
Although the Reclamation Plan omitted vegetation of the cut slope
of the road, Hidden Valley is encouraged to do such vegetation if
it will enhance slope stability and protect against erosion on the
road, which is subject to the reclamation plan and ongoing
monitoring.

3. The revegetation of the fill slopes will be included
under the existing surety. The present Phase I surety is adequate.
Hidden Valley is not required to revise the amount of its Phase I
surety.

4. The required plan will be submitted to the Division
within 36 days of the issuance of this order. The Division will
extend the abatement period for the completion of seeding as needed
to provide for seeding at the earliest favorable time.

5. The finalized assessment, resulting from the
Assessment Conference of December 20, 1991, is due and payable to
the Division 30 days from the date of this Order.

6. The Petitioner may aépeal to the Board of 0il, Gas
and Mining the informal determination of fact of violation and/or

finalized assessment by filling said appeal within 30 days of the



date of this Order, in accordance with statutory and regulatory

requirements, including placing the assessed civil penalty in

escrow.

SO DETERMINED AND ORDERED this 17th day of January, 1992.

et el

Diann€ R. Nlelso , Director
Division of 0il, Gas and Mining
State of Utah

-10~-



CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No.
ACT/015/007 to be mailed by certified mail, postage prepaid, the
22nd day of January, 1992 to:

Lee Edmonson

Hidden Valley Coal Company
1801 East University Drive
Phoenix, Arizona 85034

Denise Dragoo

Fabian and Clendenin

215 South State

Salt Lake City, Utah 84111

Joe Jarvis

JBR Consultants

Suite 209

1952 East Fort Union Boulevard
Salt Lake City, Utah 84121

Karla Knoop

JBR Consultants

Suite 209

1952 East Fort Union Boulevard
Salt Lake.City, Utah 84121

Lo A Vubsin




EXHIBIT II PAGE _1 OF _3

NGOV S1-26-8-2 HIDDEN VALLEY COAL CO.

I HEREBY CERTIFY THE FOLLOWING VERBATIM EXCERPTS WERE TAKEN FROM

THE CURRENT APPROVED HIDDEN VALLEY COAL MINE RECLAMATION PLAN.

PERTAINING TO VIOLATION NOQ. 1 OF _2 ({EROSION)

PAGE 7

PAGE 21

PAGE 21a

"THIS REVEGETATION WILL NOT PROVIDE EITHER WILDLIFE OR
LIVESTOCK FORAGE OF ANY SIGNIFICANCE BUT WILL STABILIZE THE
SITE. "

"THE 11 WATERBARS WILL BE APPROXIMATELY 18 INCHES HIGH BY 72
INCHES WIDE WITH A ROUNDED CREST EXTENDING ACROSS THE ROAD
(FIGURE VI). THE AREA JUST UP HILL FROM THE BAR WILL BE
EXCAVATED TO A DEPTH OF 12 INCHES BY A WIDTH OF 48 INCHES.
THE SMALL FLOWS DIVERTED AT EACH WATERBAR WILL BE DISCHARGED
TO THE WEST INTO THE NATURAL ROCKFILL ABOVE THE EPHEMERAL
DRAINAGE. "

"TWO ADDITIONAL WATERBARS HAVE BEEN ADDED NEAR THE END OF
THE ROAD TO PREVENT EROSION OF THE TOE OF THE SMALL ROADSIDE
COAL SEAM BACKFILL. THEY WERE INSTALLED ACCORDING TO THE

SPECIFICATIONS IN THE ORIGINAL PLAN. WHERE NEEDED TO



PAGE 24

PAGE 27

PAGE _2 OF _3

CONTROL GULLYING, ONSITE ROCK HAS BEEN PLACED IN THE
WATERBAR OUTFALLS TO SUPPLEMENT EXISTING ROCK FILL. SMALL
LOOSE-ROCK CHECK DAMS WERE INSTALLED AT THE DOWNSTREAM END
OF THE WATERBARS TO CHECK THE WATER BEFORE IT SPILLS QVER
THE CREST OF THE OUTFALL."

({CONTINUED FROM PAGE 21) "THIS RECLAMATION PROCESS ON THE
ROAD WILL RESTORE THE NATURAL DRAINAGE PATTERNS AND CONTROL
EROSION. BECAUSE THE CUTS AND FILLS REMAIN THE INTEGRITY OF
THE ROAD ALIGNMENT IS RETAINED. THUS, THE ROAD COULD BE
RESTORED FOR USE IN FUTURE COAL RESOURCE DEVELOPMENT WITH
MINIMAL CONSTRUCTION ACTIVITY AND ENVIRONMENTAL DAMAGE. "

"UMC 817.106 REGRADING OR STABILIZING RILLS AND GULLIES

"THE EXISTING RILLS IN THE ROAD SURFACE WILL BE ELIMINATED
WITH WATER-BARRING AND RIPPING OF THE ROAD SURFACE. THE

RILLS OR GULLIES THAT MAY APPEAR DURING POST-RECLAMATION

MONITORING WILIL BE STABILIZED BY FILLING WITH SOIL AND

ROCKS. CHRONIC SITES WILL BE STABILIZED WITH SMALL GABIONS

OR ROCK CHECK DAMS, "#=*

PERTAINING TO VIOLATION NOQ. 2 OF _2 (DISTURBED AREA AND SEEDING)

PAGE 8

"THE APPROXIMATELY 6.7 ACRES OF DISTURBED LAND WILL BE FULLY

RECLAIMED. THE WORK SCHEDULE CALLS FOR RECLAMATION WORK TO

BEGIN IN THE FALL OF 1986 WITH COMPLETION BY DECEMBER 31,

1986, "x»



PAGE 5Sl=a

PAGE 56

PAGE _3 _ OF _3

"AFTER THE INITIAL REVEGETATION ATTEMPT ON THE ROAD, TWO
ADDITIONAL ATTEMPTS WERE MADE TO ESTABLISH VEGETATION ON THE
ROAD. IN THE FALL OF 1987, AND AGAIN IN THE FALL OF 1588,
THE ROAD SURFACE WAS RIPPED, SEEDED, FERTILIZED AND MULCHED
ACCORDING TO THE ORIGINAL REVEGETATION PLAN. "

"UMC 817.111 REVEGETATION: GENERAL REQUIREMENTS

"THE ENTIRE 6.7 ACRES OF DISTURBED GROUND WILL BE PROPERLY

SCARIFIED, SEEDED, FERTILIZED, MULCHED AND COVERED TO

PROVIDE THE BEST POSSIBLE OPPORTUNITY FOR PLANT GROWTH. THE

ROAD FILL SLOPES AND SOME SMALL SITES WILL REQUIRE HAND

APPLICATION OF SEED, MULCH AND FERTILIZER. THE RECLAMATION

WORK IS SCHEDULED FOR LATE FALL, 1986. "#*=»

Wm. . Malencik, #26
DOGM Reclamation Specialist
) 12-18-91

##* Underscoring added for emphasis.
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