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VAN COTT, BAGLEY, CORNWALL & McCARTHY
Denise A. Dragoo, A0908

50 South Main, Suite 1600

P.O. Box 45340

Salt Lake City, Utah 84145-0340

Attorneys for Hidden Valiey Coai Company

Telephone: (801) 532-3333

BEFORE THE DIVISION OF OIL, GAS & MINING
355 WEST NORTH TEMPLE
3 TRIAD CENTER, SUITE 350
SALT LAKE CITY, UTAH 84180-1203

.

IN RE HIDDEN VALLEY MINE )  AFFIDAVITOF '
NOTICE OF VIOLATION ) FRANK JENSEN
NO. 95-26-2-1 )
STATE OF UTAH )

. 88,
COUNTY OF IRON )

The undersigned, Frank Jensen, being first duly sworn, deposes and says that:

1. I am a resident of the State of Utah, am over the age of majority, and
am competent in every respect to make this affidavit.

2. I am familiar with the Mining and Reclatqation Plan for the Hidden
Valley Coal Mine, Permit No. ACT/015/007 ("MRP"). During the period from October,

1986 through December, 1986, I was employed by JBR Consultants to conduct reseeding

activities at the Hidden Valley Mine.
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3. I personally supervised the seeding and mulching of all disturbed areas
as described in the MRP, including road outslope, stream buttcr zone and Ivie Creek
outslope. In this regard, the entire 6.7 acres of disturbed ground was scarified, seeded,
fertilized, mulched and covered consistent with the general requitements for revegetation set

forth in the MRP.

4, I personally reseeded the road consistent with the MRP.

5. I supervised Nieisen Construction, Emery County, Utah, in reseeding
and mulching all disturbed areas in accordance with the MRP.

¥a-
DATED this /-3 day of September, 1995.

g oasin
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Frank Jensen

STATE OF UTAH )

. 88,
COUNTY OF IRON )

The foregoing instrument was acknowledged before me this Z; g day of

September, 1995, by Frank Jensen.
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VAN COTT, BAGLEY, CORNWALL & McCARTHY
A Professional Corporation
50 South Main Street, Suite 1600
P.O. Box 45340
Salt Lake City, Utah 84145
Telephone: (801) 532-3333

DATE: -
TIME:
OPERATOR; .
Telecopy No. (801} 534-0058
TEI,ECOPIER COVER LEITER
PLEASE DELIVER THE FOLLOWING PAGE(S) TO: 5 @ E “ﬂ@
NAME: JAMES CARTER ‘ ‘ @
CITY/STATE: SLC, UT \ SEP 131395
TELECOPY NO: (801) 359-3940 V. OF OIL GAS & MINING
CONFIRMATION NO: (801) 5385340
FROM:
NAME: Denise A. Dragoo
CITY/STATE: Salt Lake City, Utah
RE: AFFIDAVIT OF FRANK JENSEN
COMMENT:
TOTAL NUMBER OF PAGES: 4 (INCLUDING COVER LETTER)
DATE: SEPTEMBER 13, 1995
TIME: 400 pm.
ORIGINAL WILL FOLLOW

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL BACK AS SOON AS POSSIBLE
PHONE: (801) 532-3333, Ext. 495, Julie McKenzie
Client Namc: Van Cott, Bagley, Cornwall & McCarthy
Client No.: 00025863 Matter No.: 0000055636

The information transmitted by this Facsimile is considered Attorney Privileged and Confidential and is intended only for the use
of the individual or entity named. If the reader of this message is not the intended recipient, you should be aware that any
dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error,
please immediately notify us by telephone and destroy this Facsimile. Thank you.
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LAW OFFICES OF
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
A PROFESSIONAL CORPAOQRATION
SUITE 16800
2O ANDUTHM MAIN STREET

SALT LAKE CITY, UTAH B9g)49q
TELEPHONE (A0 B32-3333

DENISE A. DRAGOO FACSIMILE {B8OI) BA9-DOSA

TELEX 453145

ARDDRESS ALL CTCORRESPONDENCE TO
POSY OFFICE AQYX 45340
B4(45-0450
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Direct Dial
(801) 327-0465

VIA FACSIMILE September 13, 1995

(801) 359-3940

Mr. James Carter lm

Director
UTAH DIVISION OF OIL, GAS & MINING

v@%ﬁﬂﬂ@

355 West North Temple "')W OF OIL, GAS & MINING

3 Triad, Suite 350
Salt Lake City, Utah 84120-1403

RE: Hidden Valley Coal Company
NOV No. N95-26-2-1; Affidavit of Frank Jensen

Dear Jim:

Enclosed as you requested is the Affidavit of Frank Jensen concerning Hidden

Valley Mine, Notice of Violation No. 95-26-2-1.

Please let me know if you need anything further concerning this matter.

Very truly yours,

—_——

A

Denisc A. Dragoo

NAD:jmc:84406

Enclosure

ce: [.ee Edmonson
Ed Settle
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VAN COTT, BAGLEY, CORNWALL & McCARTHY
Denise A, Dragoo, A0%08

50 South Main, Suite 1600

P.O. Box 45340

Salt Lake City, Utah 84145-0340

Attomeys for Hidden Valley Coal Company
Telephone: (801) 532-3333

BEFORE THE DIVISION OF OIL, GAS & MINING
355 WEST NORTH TEMPLE
3 TRIAD CENTER, SUITE 330
SALT LAKE CITY, UTAH 84180-1203

. = ! e S s e

W
IN RE HIDDEN VALLEY MINE ) AFFIDAVIT OF '
NOTICE OF VIOLATION ) FRANK JENSEN
NO. 95-26-2-1 )
STATE OF UTAH )
ME W
COUNTY OF IRON )

The undersigned, Frank Jonsen, being first duly sworn, deposes and says that:

. Tama xe_sidem of the State of Utah, am over the age of majority, and
am competent in ¢very respect to inake this affidavit.

2. I am familiar with the Mining and Reclamation Pian for the Hidden
Valley Coal Mine, Permit No. ACT/015/007 ("MRP"). During the period trom October,

1986 through Decomber, 1586, 1 was employed by JBR Consultants o conduct reseeding
activities at the Hidden Valley Mine.
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3. 1 personally supervised the sccding and mulchjng of all disturbed aneas
as described in the MRP, including road outslope, stream butter m“ne and [vie Creek
outslope. Tn this regard, the entire 6.7 acres of disturbed ground was scarified, sceded, '
fertilized, mulched and covered consistent with the general requirements for revegetation set
forth in the MRP.

4. I personally reseeded the road consistent with the MRP,

5. 1 supervised Niclsen Coustruction, Emety County, Utah, in reseeding
and mulching all disturbed arcas in accordunce with the MRP.

- A,
DATED this /3 day of Sepiember, 1995.

/zd,w( \/W

Frank Jensen

STATE OF UTAH )

T 88,
COUNTY OF IRON )

i’

The foregoing instrument was acknowledged before me this [3 - day of
Scptember, 1993, by Frank Jensen.

’-
r--. - -
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The parties therefore stipulate as follows:

1. NOV N93-35-08-01 is hereby vacated;

2. The Appellant’s Emergency Motion to Enforce Order dated November 30, 1993,
is withdrawn; .

3. There shall be no further appeals as to the fact of violation concerning
revegetation success on the road surface as it relates to N91-26-8-2;

4, If Plaintiff Appellants are successful in their appeal of NOV N91-26-8 the
Division is not estopped from enforcing revegetation performance standards on the road surface
not previously cited in NOV N91-26-8-2 or otherwise argued or raised by Appellants in this
proceeding.

The basis for both parties entering into this Stipulation is solely in th,e,Stipulation as set

\
Iy

forth above.

Thofhas A. Mitchell
Assistant Attorney General
UTAH DIVISION OF OIL,
GAS & MINING

STIRBA & HATHAWAY
IV

BY:

BENSON L. HATHAWAY,JR.
Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company



Thomas A. Mitchell (3737)
William R. Richards (4398)

3 Trad, Suite 350

355 West North Temple

Salt Lake City, UT 84180-1203
Telephone: (801) 538-5340

IN THE UTAH COURT OF APPEALS

HIDDEN VALLEY COAL COMPANY, .
STIPULATION

Plaintiff and Appellant,
v. : Case No. 930073-CA

The UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Priority 15
OF OIL, GAS & MINING, :

Defendants and Appellants.

Appellant and Appellce through counsel of record enter into this Stipulation concerning
the following Notice of Violations ("NOVs").

NOV N91-26-8-2 required as a condition of abatement reseeding of the road surface
referenced in the NOV. The terms of the 1991 NOV’s abatement and the approved abatement
plan itself, specifically addressed revegetation for the road surface. NOV N93-35-08j01 was
written only for failure to attain perennial vegetation on the road surtace, a previously uncited

regulation. This failure to meet this performance standard is nonetheless addressed within the

scope of the approved abatement plan submitted by Appellant.

A+~
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38 'tah
vemuier L inspections ih order to establish a
prima gicle <howie that Hidden Valley wis
not i tull compliance. The Division eould
Ai=0 ey 1o establish that its prior inspections
were somenow deficient such that noncompli-

ance actually oceurred prior to November 1.
1941,

i“ailure 1o Maintain Stable Diversions

The i3oard found that Hidden Valley
“tailed to comply with the Permanent Pro-
ram swandards and the approved Reclama-
tion Plan by faifing 1o adequately construet
dith maintain erosion control structures on
ke outslopes  of the aceess  haal  road.”
Basert on this finding. the Board upheld the
rortion of the Division’s NOV that cited Hid-
den Valley for fuiling to maintain stable di-
vorsions. .\t the formal hearing before the
Board, the Division presented no evidence to
indicate that in the cichteen davs prior to the
aspection piving rise to the NOV. there had
Leen any change in comnditions or eirenm-
stances with rogard o the stability of the
diversions on the road outslopes.  Neither
-iidd the Division present any evidence that it
had previousiy notified Hidden Valley that it
“vas close to a viclation with respect to the
diversions,  While inspector Malencik did
testify that during the inspection he conduct-
vdin April 1991 he considered several areas
o the mine site, apparently including the
Jdiversions. to he close calls, he also testified
that he only indicated that thev should be
watched because they had the potential to
i:ecome problems. His report tfrom that in-
<pection indicated that Hidden Valley was in
full compliance. Consequently, the Division
has not supported this portion of its NOV
‘vith substantial evidence on the record. Sve
Marton Int'l, 814 P.2d at 385 Utah Code
Ann. § 10-10-3001)(f) (1988) (court will set
aside Board's action if un adjudicative pro-
ceeding is “unsupported by substantial evi-
dence on the record”). The Division has not
established a prima facie showing that Hid-
den Valley had, between November 1 and
November 19, failed to maintain stable diver-
<jons at the mine site. In light of the lack of
record evidence supporting the Division's po-
sition, the Board's decision to uphold this
portion of the NOV was arbitrary and capri-

<66 PACIFIC REPORTER. 2d SERIES

aoug. We theretore conclude that the Board
erred in uphoiding this portion of the NOV,

{iudlure ta Minimize Erosion

[7.8] The Board made no findings with
regard to dHidden Valley's alleged {ailure to
“minimize c¢rosion to the extent possible.”
This court has reitevated that an administra-
iive wrency must make findings of fact that
are sutficiently detailed so as to permit
meaningiul  appeilate  review.  Adams ¢
Buard of Review of Dndus. Comon'n, 821 P.2d
L 1 UCtale App.1991).

In order for us to meaningtully review the

iindings of the {Board), the findings must

e utfidently detaded  and  include

enough subsidiary facts to disclose the

steps taken by which the ultimate conclu-
sion  on  ecach factual issue was
veached. . {Tlhe failure of an agency
to make aderuate findings of fact in mate-
rial issues renders s findings “arbitrory
and caprens” unless the vevidence is

“oear and uncontroverted ana capable of

oniy one conciusion.”

I at 1=3 cquoting Nyrehn v Industrial
Conem'n, 300 P.2d 330, 335 (Utah App.1990)
teitations vmitted), cert. demied, 815 P.2d 241
(T'rah 1991, We may not, however, assume
that an undisclosed finding was in fact made.
Id at 5. The party defending the agency’s
action bears the burden of showing that the
undisclosed finding was actually made. [d
For this Court to sustain an order, the
findings must be sufficiently detailed to

{emonstrate that the {Board] has properly

arrived at the ultimate factual findings and

has properly applied the governing rules of
law to those findings.... [t is not the
prerogative of this Court to search the
record to determine whether findings could
have been made by the [Board] to support
its order, for to do so would be to usurp
the function with which the [Board] is
charged.

Id. (quoting Mountain States Legal Found.

. Public Serv. Conun'n, 636 P.2d 1047, 1052

(Utah 1981).

Our veview of the record reveals no evi-
stence indicating that Hidden Valley failed to
take adequate steps to minimize erosion be-
tween the November 1 and November 19

FALULA FARMS, INC. v. LUDLOW Utah 369
Uite nx 866 P.2d 589 (Utah App. 1993)

sspections. Inspector Malencik  testified
“hat, in his opinion, there were several addi-
Hional steps Hidden Valley could have taken
1, minimize erosion, but did not identify any
specific steps that Hidden Valley had appar-
-ntly failed to take during that eighteen-day
peeriod.  The Board made no findings with
respret 1o Hidden Valley's alleged fuilure to
minimize erosion. and there was no evidence
presented that would have supported such a
finding.  [n light or the absence of evidence,
the Board eould not have found that Hidden
Valley hud, between November | and No-
~ember {4, failed to take all reasonable steps
o minimize erosion. . We therefore conclude
thut the Board erred in upholding this por-
tion of the NOV.

Failure to Seed and Revegetate
Disturhbed Areas

The Board (ound that  Hidden Vallev
“lailed to comply with the Permanent 'ro-
aram standards i the approved Reclama-
son Plan by having tailed to <eed the dis-
wrbed area consntutime the outslopes of the
access road.”  Based on this finding. the
Board upheld that partion of the Division's
NOV that cited Hidden Valley for failing to
<eerd and revegetate disturbed aveas.

There is some dispute in the record as to
-vhether Hidden Vallev tailed to seed and
revegetate the disturbed areas. However,
the Division did not introduce any evidence
that Hidden Valley had failed to meet seed-
ing and revegetating requirements between
November 1 and November 19. Consequent-
Iy, the Division has not supported this por-
tion of the NOV with substantial evidence on
the record. The Division has not established
a prima facie showing that Hidden Valley
had, between November 1 and November 19,
failed to seed and revegetate all disturbed
areas at the mine site. [n light of the lack of
record evidence supporting the Division’s po-
sition, the Board's decision to uphold this
portion of the NOV was arbitrary and capri-
cious, We therefore conclude that the Board
erred in upholding this portion of the NOV.

CONCLUSION
The Division failed to establish a prima
fucie showing of the facts underlying the

violations charged in the NOV. We there-
fore reverse the Board's decision upholding
the Division’s issuance of the NOV and va-
cate the Division’s penalty assessment
against Hidden Villey.

JACKSON and ORME, L), coneur.

FALULA FARMS, INC., Plaintiff
and Appellee,

v,

Bonnie B. LUDLOW, Defendant
and Appellant.

No. 930050-CA,
Uenrt of Appeals of Utiah,

Dee. 2, 1993,

Grantee of deed from county purporting
10 convey fee title in vacated county highway
brought quiet title action against abutting
landowner. The First Distriet Court., Rich
County, Clint 3. Judkins, J., entered judg-
ment quieting title in grantee. Abutting
landowner appealed. The Court of Appeals.
Greenwood, J., held that: (1) county obtained
defeasible fee simple title in roadway dedi-
cated as part of subdivision map, but (2)
county lost its fee interest by vacating part of
roadway.

Reversed and remanded.

1. Quieting Title &1

Quiet title action involves ultimate con-
clusion of law as to who owns disputed piece
of property.

2, Appeal and Error ¢=842(2)

In reviewing trial court’s conclusions of
law, appellate court accords it no particular
deference. but reviews it for correctness.
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DIV. OF OlL, GAS & MINING

BEFORE THE DIVISION OF OIL, GAS & MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH
3 TRIAD CENTER, SUITE 355
355 WEST NORTH TEMPLE
SALT LAKE CITY, UTAH 84108-1203

IN THE MATTER OF THE APPEAL OF ) HIDDEN VALLEY COAL

FACT OF VIOLATION NO. N95-26-2-1, ) COMPANY’S MOTION TO
HIDDEN VALLEY MINE, EMERY COUNTY, ) VACATE FACT OF VIOLATION
UTAH ) CAUSE NO. ACT/015/007

Hidden Valley Coal Company ("HVCC"), by and through its counsel of
record, moves to vacate the Division of Oil, Gas & Mining’s ("Division’s") Notice of
Violation No. N95-26-2-1 ("NOV"). The NOV was issued due to the alleged failure of the
operator to reseed certain disturbed areas in accordance with HVCC’s Miqing & Reclamation
Plan ("MRP"). HVCC hereby contests the fact of violation of the NOV.

STATEMENT OF FACTS

1. The MRP was submitted by JBR Consultants Group ("JBR") in May of
1986 and approved by the Division. |

2. During the period from October 1986 through December 1986, JBR
conducted reseeding activities at the Hidden Valley Mine consistent with the MRP for Permit
No. ACT/015/007. Affidavit of Frank Jensen dated September 8, 1995, attached as Exhibit

"A. "
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3. The Division issued NOV N91-26-8-2 regarding the Hidden Valley
Mine on November 22, 1991. Violation No. 2 of 2 of the NOV was issued by Division
Inspector William Malencik for the operator’s alleged failure to seed and revegetate all
disturbed areas. The remedial action required by the NOV was to seed and revegetate as
specified in the MRP. A true and correct copy of NOV N91-26-8-2 is attached as Exhibit
" B . "
4. By Opinion dated December 1, 1993 in Hidden Valley Coal Company
v. Utah Board and Division of Oil, Gas & Mining, the Utah Court of Appeals found that the
Division had failed to establish a prime facia case as to whether or not HVCC had seeded
and revegetated all disturbed areas. Therefore, the Court of Appeals and vacated NOV NO91-
26-8-2 as it related to reseeding and revegetation. A copy of the Decision in Hidden Valley
Coal Company v. Board and Division of Oil, Gas & Mining, 866 P.2d 564 (Utah App. 1993)
is attached as Exhibit "C."
5. On December 1, 1993, counsel for the Division and HVCC entered
into a Stipulation stating inter alia:
3. There shall be no further appeals as to the
fact of violation concerning revegetation success
on the road surface as it relates to N91-26-8-2;
4. If Plaintiff-Appellants are successful in
their appeal of NOV N91-26-8-2, the Division is
not estopped from enforcing revegetation
performance standards on the road surface not
previously cited in the NOV N91-26-8-2 or
otherwise argued or raised by Appellants in this
proceeding.

Stipulation , page 2. A true and correct copy of the Stipulation dated December 1, 1993 is

attached as Exhibit "D."

260\86595.1 -2 -



6. By letter dated July 5, 1995 from the Division to Lee Edmonson, Cal
Mat Company," the Division cited violation N91-26-8-2 and requested reseeding in
accordance with the abatement plan for that NOV. A copy of the July 5, 1995 letter an& the
Division’s Inspection Report dated June 14, 1995 are attached as Exhibit "E."

7. NOV N95-26-2-1 was issued by the Division to "Cal Mat Company"
on July 20, 1995. The NOV was issued by Division Inspector William Malencik for the
alleged failure to comply w&th the terms and conditions of the MRP due to failure to reseed
certain disturbed areas. The Division requires the operator to revegetate all disturbed areas
consistent with the approved MRP by no later than September 29, 1995. A true and correct
copy of the NOV is attached as Exhibit "F."

8. By Memorandum dated July 20, 1995, Division Inspector William
Malencik indicated:

1. I executed an NOV on the same issue in

1991 and the Utah Court of Appeals in substance

did not uphold the District Court decision, even

though the District court upheld the administrative

decision.

2. I did not have any new evidence. Further,

in my opinion, the vegetation on the area of

concern is no different than in 1991.
A true and correct copy of Mr. Malencik’s Memorandum of July 20, 1995 is attached as
Exhibit "G."

9. By Inspection Report dated July 31, 1995, Division Inspector William
Malencik indicated that the NOV was mailed to the permittee by Mr Malencik. The
Inspector indicated that:

The foundation for the NOV was alluded to in the

inspection report of 6/14/95 and, moreover,
concerning an outstanding matter in the MRP

260\86595.1 -3 -



relative to seeding and mulching all disturbed
areas in the permit area, NOV carried No. N95-
26-2-1.
Inspection Report, page 2. A true and correct copy of the inspection report of July 31, -1995
is attached as Exhibit "H."
Argument

For the reasons set forth herein, HVCC requests the Division to vacate the
NOV.

1. The NOV Was Not Served On HVCC. The NOV improperly names
"Cal Mat Company" as the permittee or operator of the Hidden Valley Mine. HVCC is the
permittee or operator of the Hidden Valley Mine; therefore, the NOV was improperly served
on the wrong corporate entity and must be dismissed.

2. The NOV is Barred by the Doctrine of Res Judicata. The NOV
alleges that the operator failed to reseed certain disturbed areas in accordance with the MRP.
By the inspector’s own admission, this NOV relates to the same issue as N91-26-8-2, which
was vacated by the Utah Court of Appeals in Hidden Valley Coal Company v. Board of Oil,
Gas & Mining, 866 P.2d 564 (Utah App. 1993). In that decision, the Court of Appeals
determined that the Division had failed to make a prima facie showing of the facts underlying
the alleged violation. By Memorandum dated July 20, 1995, William J. Malencik, the
Division Inspector who issued the NOV, admits that the Division has no new evidence upon
which to base the NOV and that the area of concern is no different than that involved in the
N91-26-8-2.

The issue preclusion branch of res judicata, sometimes referred to as collateral
estoppel, bars relitigation of an issue in a subsequent action. The four requirements of res
Judicata issue preclusion are:

260\86595.1 -4 -



¢)) the issue in boih cases must be identical
(2)  the judgment must be final with respect to the issue
(3)  the issue must be fully, fairly, and competently litigated in the ﬁrsf
action
(4)  the party precluded from relitigating the issue must be a party or privy
to the first action
Madsen v. Borthick, 769 P.2d 245, 250 (Utah 1988). "Although initially developed with
respect to the judgments of courts, the same basic policies, including the need for finality in
administrative decisions, support application of the doctrine of res judicata to administrative
agency determinations." Salt Lake Citizens v. Mountain States, 846 P.2d 1245, 1251 (Utah
1992).

Hidden Valley fits neatly under tﬁe requirements of res judicata: the identical issue
was fully, fairly, and competently litigated, and received a final judgement in the Hidden
Valley Coal case. Further, the Division was a party in the Hidden Valley Coal case.
Consistent with the Couﬁ of Appeals’ ruling in Hidden Valley Coal and thg doctrine of res
Judicata, the Division must vacate NOV N95-26-2-1.

3. The NOV Violates the Division’s Stipulation with HVCC. The
Division and HVCC entered into a Stipulation dated December 1, 1993, which provides that
there shall be no further appeals regarding the fact of violation concerning revegetation
performance standards on the road surface as raised by NOV N91-26—8—2. The NOV is
inconsistent with the Division’s stipulation and, therefore, must be vacated.

4. HVCC Has Performed Seeding in Accordance with the MRP.
Contrary to the allegations of the NOV, the previous operator seeded all disturbed areas
within Permit No. ACT/015/007 consistent with the MRP. In 1986, JBR seeded and

260\86595.1 -5 -



mulched all disturbed areas, including the road outslopes, stream buffer zone and Ivie Creck
outslope. Affidavit of Frank Jensen. Therefore, the NOV must be vacated.
For the above-stated reasons, HVCC respectfully requests that the Division

vacate the fact of violation.

RESPECTFULLY submitted this Z( %/ day of September, 1995.

. Dragoo
VAN COTT, BAGLEY, CO
McCARTHY

50 South Main, Suite 1600
Salt Lake City, Utah 84144-0402
Telephone: (801) 532-3333
Attorneys for Hidden Valley Coal
Company

CERTIFICATE OF SERVICE

e .
I hereby certify that on this / / — day of September, 1995, I caused to be

hand delivered a true and correct copy of the foregoing Motion to Vacate to:

James M. Carter

Director

UTAH DIVISION OF OIL, GAS & MINING
355 West North Temple

3 Triad Center, Suite 350

Salt Lake City, Utah 84180-1203

260\86595.1 ' -6 -
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VAN COTT, BAGLEY, CORNWALL & McCARTHY
Denise A. Dragoo, A0908

50 South Main, Suite 1600

P.O. Box 45340

Salt Lake City, Utah 84145-0340

Attorneys for Hidden Valley Coal Company

Telephone: (801) 532-3333

BEFORE THE DIVISION OF OIL, GAS & MINING
355 WEST NORTH TEMPLE
3 TRIAD CENTER, SUITE 350
SALT LAKE CITY, UTAH 84180-1203

IN RE HIDDEN VALLEY MINE ) AFFIDAVIT OF
NOTICE OF VIOLATION ) FRANK JENSEN
NO. 95-26-2-1 )
STATE OF UTAH )

: SS.
COUNTY OF IRON )

The undersigned, Frank Jensen, being first duly sworn, deposes and says that:

1. I am a resident of the State of Utah, am over the age of majority, and
am competent in every respect to make this affidavit.

2. I am familiar with the Mining and Reclamation Plan for the Hidden
Valley Coal Mine, Permit No. ACT/015/007 ("MRP"). During the period from October,
1986 through December, 1986, I was employed by JBR Consuitants to conduct reseeding

activities at the Hidden Valley Mine.
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3. I personally supervised the seeding and mulching of all disturbed areas
as described in the MRP, including road outslope, stream buffer zon;e and Ivie Creek
outslope.

4. I personally reseeded the road consistent with the MRP.

5. I supervised Nielsen Construction, Emery County, Utah, in reseeding
and mulching all disturbed areas in accordance with the MRP,

DATED this 8 day of September, 1995.

i@ﬂ{/ lens$os)

Frank Jensen

STATE OF UTAH )
. §§.
county orC W - )

The foregoing instrument was acknowledged before me this 2 day of
September, 1995, by Frank Jensen.




EXHIBIT B



R
i
X

.4
Je
)
.
P
ne
.1
N

.QQ" M. KGJLL Khaép.

T . « pumn e ~ V 2 T 1wt X ] R
) $ (@ === EIEIBIT "4 z)————— -
. . P00 1 i

JWCM

(.cnil“.m-&- Cept.

" :'&‘.a«- B —Eﬁi“" =1L 2749 \

Fax ¢ Fex »
AL 3w s 9770

NO. N e\-26- -2,

To the lctowing Permittee or Coercien . . .
! oMar O : .
Neme OL D V.5 Q-
il sy : . .. ;
s 1aden  Ua o i O sutace N uncarground O ctner
Csmtvic s o] 4 stcte L4 _Teleprona. ‘

Mciling Adcsess Liral le\mcv'sl&x‘ Doia, PRaenrsn A_u-éu{m
et H . A . N . o3 / N -7 e . 9" e: s
Sicte Perrmit Na. A::!ors!ogm
Cwnennis Cegay - Cuse | Ofecaa . .  BlFee C T O vixea
Dctodw:wmw \Q9) SRR . C et gt

G;Cm D em

85034

.

Timeotlnssecion L8 - 1 1 1t T ®em Opmrwe
Oerancr Ncrma (fner then Fermitree) l 22 Cdmansmul
Meting Access - Seute Bn Bberrs:: '

PR R S SN : “or ’ .ot
Undar cutharily.of the Uteh Czat Mining end Reciamarien A2, Section 40-10-1 ef seq. Uteh Code Anncrated, 1953
(rrercentrmva of o Dhicion of Ol Cas & Mutl ay {uss s wluciod ari insgecnon o

the uncemened QUiNGZac ] . :
cocve mine on gbove a8 end has found viclaricn(s) of the cet, teguictians ot recuired pemit congition(s) listec
in cricehment(s). This natice canstilutas G sapcrare Notice of Viclation for each viclation listag. .

You must cbcle ecch o these viclaricns within Me casgncted cogtement time. Yeu cre resgensitie for caing all
work n g scfe eng worimaniike mennes

Me undersigned resresanicve inds that cesscticn of mining is (T 1s not (Y] expressty or in precticat effec: requirad
by this rotica. fer this purpcse, “mining™ mecns extraching coct from the acrth or 3 weste pile, cna trerspomngid
wilninc:kcmf_heninesite. : .. .

nis nctice shell remain in effec? url it expires as provided sn reverse side of this form, ¢t is rrfociﬁoc. rarrvinared o¢
vecated Cy witten Aotice ¢f an authorized (agresentativa of the crecter of the Division of Cll, Ges & Mining. Time tor

coctement mCy ba sxlencad Dy CulNCrZec repressnialive fcr gooc cause, if G request is mede wisnin @ recenable
lime befcre the end ¢t cocremant cencd. : ' vl L. .
Oate of séaisajmating Nawr 72, 100 Tima of ssadss/maiing < - [(Jam’ Ypm

e Eduansan’ - " Eopscauenld Enguin 3
mitas/Opergicy representative - - e . 1

4
3= _—
_lcentiticction Numcer
WHRECOGM YELOW-COM PINKPERMITICE/OPERAICR  GIROEMRCONGY LS ’ /
ScCumncyia : ' cn squal cppadunity empicyer 1/



— PO b d =

=) ) . TN

B {51 & ALAIK1D B 40 'y - - D ¢.1L»[L

' gions of o<t reguiaticns o parmut vicicred
Saedd - o] 1‘&'2 I P

RaGrup-301~ TAQ. 102 " - .. -

tion of operciticn fo which nesice cpciles . . .

RAans Souvatons. A RAlA [qo- A Y sl (A nan A

e
.

l

.

L . .
W v e d Y

»

.
AR e

L SN

% ' Abahm time {leciucing interim steps) : " )
. oo 7o fsg¢ '
i - 2
f . * :' .

an equal cppedunity amplcyer 1yes

e i ey s Sk gt P
e
L 2o g >
2 vl e ety s € f s - B
e

USSR




" Bocdond shuscw diedorbid oukslopes

. , .
. c'.. Lg{-.;‘
* Remadial ection requirect (Inciucting any intatm steps) " ‘»_"l .
‘ : a1 A e
- Sl e
LQ(_ a2 J_ Al S-LSA{{. ?J, -"'

.

WNIELOGM YELOW-OM PINK-PEMITEZ/OPERAIOR GILDENIOO-NGV FLE
L T on aqucl ogpartunity employer

WE— T

NOTICE OF VIOLATION NO. N4(-24-8-2,

2 _
vigieticn No._.n-_d.L
mﬂyiof‘.ﬂwbn .
- . .
Mnkxomgehﬂ all Amluth! AYoah .

Provisiens of oct, recutaticns & pemil vicikoted

Q.byy-301-52 17! ] :

-2 - <A— . . - X - eam

Pestion of cercticn 10 which notice opplies

.« Pnad uo =) wpes

Abctement Hime (lnducﬁﬁg intesim stgps)

Mcrm hus 20 1aey : )
. [ S -

.

Y

—————




EXHIBIT C



364 Uiah
CONCLUSION

The trial court bas net set forth factual
Gndings in suilicient detail for this court to
wonduet a meaningtul review of the vaiidity of
the warrantless budily searen and seizare orf
defendant. We therefore remand for factual
‘indings concerning whether varcia cut of
defendant’s air or blood suppiy or merely
prevented him (rom swailowing. ! the trial
court eonchutes that defendant was imper-
misstbly choked, he is entitlea to oo new trial
at which the evidence must be suppressed.
Defendant’s second claim of unreasonable
weareh and seizure, based upon the use of a
pun in an atterapt to obtain evidence, fails
civen the factual circumstances of this cuse.

BILLINGS and GARFF. L1, concur.

HIDDEN VALLEY COAL COMPANY,
Plaintiff and Appellant,
v,
UTAH BOARD OF OIL, GAS & MINING
und the Utah Division of Oil, Gas &
Mining, Defendants and Appellees.

No. 930073-CA.
Court of Appeals of Utah.

Dec. 1, 1993.

Mining company sought review of notice
of violation issued by the Board of Oil, Gas
and Mining. The Third Distriet Court. Sailt
Lake County, Glenn K. Iwasaki, J., upheld
the Board, and mining company appealed.
The Court of Appeals, Bench, J., held that:
i1 Board had burden of establishing prima
facie showing of violation under the Utah
Coal Mining Reclamation Act (UCMRA), and
(2) where Division o Qil, Gas and Mining had
certified that mining company was in full
compliance with reclamation plan on Novem-
ber 1. Division was required to establish that
some intervening event or condition occurred

~i6 PACIFIC REPORTER, 2d SERIES

between November 1 and November 1Y in
order to establish piima facie showing that
company was not in full compiiance on No-
~ember L

Reverzed and vacated.

1. Mines and Minerals <=42.21

Court ol Appeals reviews actions of the
Powrd of Gl Gas and Mining, not the action
of the district court on administrative appeal.
ULCLALL953, 10=-10-30.

2, Mines und Minerals S92.10, 92.21

Appeal from order of the Board of Oil,
1as and Mining was not rendered mout even
though mining companv complied with notice
of violation by submitting an abatement plan
where the underiying purpuse of the notice
A violation was physical abatement of the
“iolutions, not mereiy the fling of an abuate-
aent plan.

3. Mines and Minerals S=92.10

Crovisions of Utah Coal Mining and Ree-
amation Aot (CCMRA) relating w agency
adjudicative proceedings betore the Utah Di-
vision of Oil, Gas and Mining or the Board
supersede procedures and requirements of
the 1'tah  Administrative Procedure Act
GIARA) FLCUALLESS. 0=-10-30, 63—=Hib-0.5

el oseq.

. Mines and Minerals ¢&92.21

'nder pre-Administrative Procedure
Act law, which governs review of actions of
the Utah Board of Oil, Gas and Mining,
findings of fact are granted considerable def-
arence and will not be- disturbed on appeal if
supported by substantial evidence. U.C.A.
1933, 40-10-30.

5. Mines and Minerals ¢92.11

Division of Oil, Gas and Mining bears
burden of establishing prima facie showing of
violation under the Utah Coal Mining Recla-
mation Act (UCMRA). U.C.A.1953. 40-10-1
to 40-10-31.

6. Mines and Minerals ¢&92.11

Where Division of Oil, : and Mining
certified that mining compai- was in full
compliunce with reciamation plan on Novem-

IDDEN VALLEY COAL v. UTAH BD. OF OIL Ctah 565
CHeus 866 I'.2d 564 (Utah App. 1993)

ber 1, Division Was required to establish that
ihme intervening event or condition oceurred
between November | oand November 19 in-
spections in order 1o establish prima fucie
-howing that it was not in full compliance on
November 1Y.

7. Mines and Minerals <=92.21

in reviewing action of the Board of Oil,
Gas and Mining, court mav not assume that
undiselosed finding was in fact made.

S Administrative  Law  and  Procedure
=50
iurty detending ageney’s action bears
surden of showing that undisclosed finding
was actually made.

Penise AL brugoo iArgued), Fubian &
lendenin, Poter stirha cAried), Benson [..
Hathawav, e Marzaret Ho Olson, Stirba &
Huthaway, Sabt Lake City, fur plainttf and
appeilant.

Jan Grabam, State Ay, Gen, William B
Qichards, and Themaz: A, Mitchell (Argued),
Asste Atvs, Gen, Divoof Oif, Gas & Min.,
Saft Lake City, 1ur defendants and appellees:

Before BENCH. JAUKSON and ORME,
RN

DPINTON

BENCH. Judge:

Hidden Valley Coal Company (Hidden Val-
ley) appeals from the decision of the distriet
court upholding in part the decision of the
Ctah Board of Oil, Gas & Mining (Board),
holding Hidden Vailey in violation of certain
reclamation standards and imposing civil
penalties. We reverse.

FACTS
In 1978, Hidden Valley's affiliate, Soldier
Creek Coal Company (Soldier Creek), pur-
chased a mine site lucated in Emery County,
Utah. In late 1978, Soldier Creek ap-
proached the Utah Division of Qil, Gas &
1. Hidden Valley was required to provide a bond
tur the reclamation work at the mune site. The

reclamation was divided into separate phases.
At the completion ot cuch phase, Hidden Vallev,

Mining (Division) to obtain a permit to mine
coal from the mine site. [n September 1479,
Soldier Creek submitted a mining and recla-
mation plan detailing its proposal for devel-
opment and operation of the mine site. In
April 1980, the Division approved the mining
and reclamation plan, and shortly thereatter,
Soldier Creek hegan mining operations.

Uver the next few months. Soldier Creek
cut two large pad areas, exposed a coai eam,
estublished drainage ditches, constructed cul-
verts that altered natural runoff and stream
fiows, insialled sediment ponds. and con-
structed more than three miles of aceess
roads. However, by August 1950, Soldier
C'reek determined that commercial develup-
ment of the mine site was not econonucally
teasible and ceased development.

In October 1985, Hidden Vailey notified
the Division that it had sold its Soldier Creck
afiliate and hiad assumed control of the mine
site. Shortly after assuming conwrol, Hidden
Valley notified the Division that it plunned to
reclaim the mine site.  In May 1956, Hidden
Valley submitted a reclamation pian for Divi-
sion review,  Hidden Valley's reelamution
plan required that the mine site be reuraded.
scaritied. and reseeded. In December 1986,
the Division approved Hidden Vallev's recla-
mation plan.

After the Division approved the reclama-
tion plan, Hidden Valley began reclamation
activities. Between the commencement uf
reclamation activities and late 1991, the Divi-
sion inspected the mine site at least fifty-nine
times. The Division noted after each inspec-
tion that Hidden Valley was in full compli-
ance with all its reclamation permits and
standards. In June 1988, the Division up-
proved a Phase I bond release for the mine
site, indicating that as a result of its latest
inspection “the backfilling, grading, topsoil
placement and drainage controls were deter-
mined complete.”!

On November 1, 1921, Division inspector
Jess W. Kelley conducted a five and one-half
hour inspection of the mine site. Mr. Kelley

if it complied with the permit and other reclama-
tion requirements, was allowed to reduce 1he
bond amount.
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fonnd Hidden Valley to be in complianee with
all permits and performance standards.  Mr.
Kelley nuted that the diversions and revege-
tution efforts, as well as the placement of
mnarkers and signs, were in full compliance.
Specifically, Mr. Kelley stated that “[tlhe
large rip-rap diversions between the '\’ and
‘T’ seam 1ill areas is [sic} in good condition
and free from obstruction™ and “[o]ther Sedi-
ment Control Measures—>ilt fences at the
base of the A scam fill and paraliel 1o the
irie man diversion are in good repair and
have not captured runoff since they were last
maintained.”  Mr. Kelley also found Hidden
Valley's drainage controls on the roads to be
n good condition and in compiiance with all
permits and  performance  standards.  r
welley also noted, “[wlater bars and diver-
sions bn the main reclaimed rowi are fune-
oning well and are in goud condition.”*

iJn November 19, eighteen dayvs alter the
urevious inspection, inspector Bill Malencik
conducted an inspection of the mine site.
Mr. Malencik found Hidden Vallev to be in
violation of several permit und performance
standards. Shortly thereatter, the Division
issued a Notice of Violation (NOV) stating
that Hidden Valley had failed to: (1) “main-
iain diversions to be stable” und “minimize
«rosion to the extent possible” on the road
wutslope and upsiope: and 12) “clearly mark
with perimeter markers all disturbed ureas”
and “seed and revegetate all disturbed areas”
on the road and stream outsiopes and the
road upsiopes. Hidden Vailey was required
10 abate all violations found in the NOV. In
December, the Division issued a propused
penalty assessment for the NOV totaling
31.220.

After the Division issued the NOV, Hidden
Vailey petitioned the Division for an informal
hearing. On December 20, the Division di-

rector held an informai hearing to review

2, Mr. Kelley also conducted a parntial inspection
un October 8, 1991, finding Hidden Valley to be
in compliance with all permus and performance
standards. Mr. Kelley stated that the “haul road
diversion, including water bars, was in good
condition and ¢ d a good cover of vegeta-
non,”* and “[ulp to this time, vegetation has been
very sparse because of the lack of moisture.
Now, happily, due tu recent ruins, reseeded areas
on both “A” und "B’ seam {ills are sustaimng a
fairiy thick growth of vegetation.”

366 PACIFIC REPORTER, 2d SERIES

Hidden Vallev's contentions. 1o January
1992, the director issued an order upholding
the NOV in its entirety. Hidden Valley ap-
peaied the decision of the director to the
Board.

The chairman of the Board, acting as a
hearinggz »xaminer, conducted a formal evi-
Jdentiary hearing on Hidden Vidley’s conten-
dons.  The Board, alter considering the
chairman’s proposed findings of fact and con-
“lusions of law, 1ssued an order upholding the
Division’s issuance of the NOV. The Board
Jid, huwever, reduce the total amount of the
penaity ussessment to $1,090.

111 Hikien Vulley fled an appeal in dis-
riet court secking judicial review of the
Boari’s order pursuant to Utah Code Ann,
§ 0-10-30 (1993).  The distriet court heard
~ral argument and later entered an order
ipholding in part the Board's decision. The
court upheld the Bourd’s decision with re-
apect to the allegations that Hidden Valley
tiad failed to maintain stable diversions, mini-
mize erosion to the extent possible, and seed
and revegetate disturbed areas. However,
the court overturned the Board's decision
with respect to the allegation that Hidden
Valley had failed to place perimeter markers
on all disturbed areas® Hidden Valley now
appeals the Board's ortler to this court pur-
suant to section 40-10-30.

ISSUE

[2] Hidden Valley argues that the Board
erroneously interpreted and applied the Utah
Cual Mining and Reclamation Act (UCMRA),
Utah Code Ann. § 40-10-1 to -31 (1993), in
concluding that the Division established a
prima fucie case supported by substantial
evidence for its issuance of the NOV and that

3. While we are required to review the actions of
the Board and not the distnct court, see Cowling
v. Board uf Oil, Gas & Mining, 830 P.2d 220, 223
tUtah 1991), the issue of placement of perimeter
markers was reversed by the district court and
was not appealed to this court by the Division.
Therefore, Hidden Valley's alleged failure to
properly place perimeter markers is not before
s court on appeal.

e ——
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Hidden Valluy failed o rebut the Division's
ruse.!

STANDARD 0F REVIEW

[3] Our review of the Division's actions
under UCMRA is not governed by the Utah
Administrative  Procedures  Act  (UJAPA).
Utah Code Ann. § J0-10-31 (1993). The
provisions of TICMRA relating o ageney ad-

Judieative proceedings before the Division or

Board supersede the procedures and require-
ments of UAPA. [/ Therefore, the stan-
dard of review for this appeal is overned by
Utah Cude Ann. § 10-10=30 11993) and pre-
UAPA case Jaw.
Section 10-10-30 provides, in pertinent
pare
«1) An appeai from a rule or order of the
board shail be a trial on the record and is
not o tnai de novo.  The court shall set
aside the board action if it iz tound to be:
) unreasonable.  unjust,  arbitrary,
capricious, or an abuse of discretion:
th) contrary 1o constitutional right,
power, privilege, or immunity;
(¢) in excess of statutory jurisdiction,
authority, +r limitations:
td) not in compliance with procedure
required by faw:
() based upon a clearly erroneous in-
terpretation or application of the law; or
ih as to an adjudicative proceeding,
unsupported by substantial evidence on
the record.

For cases decided outside the confines of
[TAPA, “[wlhen a lower court reviews an

4. Hidden Vallev raises two additional issues on
appeal: (1) whether the Board erroneously nter-
preted and applied UCMRA and Utah law in
concluding that the Division was not estopped
from enforcing its NOV after it had repeatedly
found the mine site to be in compliance with the
reclaumation plan and apphcable law; and (2)
whether the Board erred in concluding that the
statute of limitatons did not bar issuance of the
NOV. Because of our holding on Hidden Val-
ley's prima facie case argums- we need not
reach Hidden Valley's addition.  :sues.

The Division argues that this ..ppeal is moot
because Hidden Valley complied waith the NOV
by sut ing an ab ot plan. ™ r, the

underlying purpose of the NOV was physical

abatement of the alleged violations found in the

order of an administrative agency and we
nxercise appellate review of the lower court’s
judgment, we act as if we were reviewing the
administrative  agency decision  directly.”
Cowling v. Board of Oil, Gas & Mining, 830
P.2d 220, 223 (Utah 1991) (citing Hennion v
Utah State Board of Oil, Gas & Mining, 675
P2d 1135. 1139 (Utah 1983)).

[1] Prior to the adoption of U'APA, agen-
vies' lindings of fact were “yoranted consider-
able deterenee and would not be disturbed on
appeal if supported by substantial evidence.”
Monrton Int’l, Inc. v. State Tax Comm'n, 814
P.2d 5381, 535 (Utah 1991). Substantial evi-
dence has been defined to be “such relevant
evidence as reasonable minds might aceept
its adequate to support a conclusion.”  Jodn-
son 1. Board of Review, 842 P.2d 910, 811
(Utah App.1992) (quoting Grace Drilling Co.
r. Bourd of Review. 776 P.2d 63, 63 (Litah
App. 19890,

ANALYSIS

151 Hidden Valley argues that the Divi-
zion has not established a prima fucie show-
ing of the facts supporting its NOV. The
Division has the burden of establishing a
prima facie case as o the fact of a violation
under UCMRA.®

{6] The evidence is nncontroverted thut
up until November 1, 1991, Hidden Valley
was in full compliance with the reclumation
plan. Because the Division certified that
Hidden Valley was in full compliance on No-
vember 1. the Division was required to estab-
lish that some intervening event or condition
vceurred between the November 1 and No-

NOV, not merelv the filing of an abatement plan.
Hidden Valley has not undertaken any phystcal
abatement under the NOV. This appeal is there-
fore not moot and the Division’s argument to the
contrary is without merit.

S. UCMRA is viually dentical to ns tederal
counterpart, the Surface Mining Control and
Reclamation Act (SMCRA).  See 30 US.C.
§§ 1201 1o 1328 (1977). Under SMCRA, the
Office of the Secretary of the Interior carries the
burden of establishing a prima facie showing of a
violation. See 43 C.F.R. § 4.1171(a). Based on
this model, we likewise conclude that the Divi-
sion bears the initial burden of establishing a
prima facie showing of a wiolauon under
UCMRA.



VI Revagetation - Including Seeding, Mulching, Planting,

Irrigation, Etc.

UMC 817.111 Revegetation: General Raquirements

The entire 6.7 acres of digturbed aground will be properly
scarifisd, szeded, fertilized, mulched and covered to provjide the
M-W—w——___——-—-\f

best possible opportunity for plant growth. The qggg_gilg_glnagg

and _som2 small sites will require hamd application of seed, mulch

and fertilizer. The reclamation work is scheduled, for late fall,

1986.

The proposed fertilization rate is based upon lab analysis of
composite soil samples secured in #arch, 1986. additional soil
samples will be taken after topsoil materials are spread on the
"B“.seam pad and from mixed materials on "A" Seam pad. Thesse
later analyses will be used to determine the actual fertilization

rates.
Irrigation is not planned.

It is not contemplated that there will be & pest oOr diseas

control problem.

Cattle grazing during the revegetation process will be limited

eI LIGHHYT
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September 5, 1995

Mr. William Malencik, Reclamation Specialist
Division of Oil, Gas, and Mining

451 East 400 North

CEU Box 156

Price, UT 84501-2699

Re: Hidden Valley Mine
Dear Bill,

This letter is to clarify my position with regard to the inspection you and |
conducted on the Hidden Valley Mine on November 19, 1991, and the inspection
conducted with Jess Kelly on October 8, 1991.

The October inspection was conducted with one concem; to determine whether or
not the remaining highwall on the "A" seam side of the mine was required to be
eliminated under the Utah program. We walked the mine and surrounding areas to
view the topography, aspect, etc., solely to help us in this determination. | did not
conduct a compliance inspection, what you would consider an oversight inspection
of the mine. | identified as a concem the access road cut and fill slopes, however,
| did not investigate and issue a Ten-Day Notice as would have been required if |
was conducting a complete inspection. The access road to which | refer is the
unpaved road from the end of the blacktop to the pad area.

The November inspection was conducted as a complete inspection. We discussed
the access road cut and fill slopes and the pad outslopes immediately above Ivie
Creek with the consultant. jicannotirecall-what her:exact response was, but in
effect the company did not believe it was responsible for revegetating those slopes.
To:her knowledge thoserslopes had never been seeded. | believed this to be a
violation because the company is responsible for the slopes. You addressed the
issue in a manner that satisfied my concerns, so no Federal action was taken.

If you have any questions, please call me at 505-248-5070. This is the new AFO
telephone number.

Sincerely,

Mitchell S. Rollings, Reclamation Specialist
Albuquerque Field Office
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e State of Utah

DEPARTMENT OF NATURAL RESOCRCES
DIVISION OF OIL, GAS AND MINING

355 West honth Tompio

Michacl Q. Leavie - .
C o § 30ad Center, Suite 350 v

- aks Cry. Utah 8413C 1207
Tod Stoware Salt Laks Cry, Liah 8418C 120
Excvutive Dircetor § 831-538.5340
James W, Carter 801-369-3940 I"ax)
Divizan Directer 8 801-§36-5319 {T0D)

July 2C, 1995

TO: James W. Carter, Director

THRU: Lowell P. Braxton, Associate Director, Mining .-ilﬁ

THRU: Joseph C. Helfrich, Permit Supewisog:,;)‘\

FRCM: William J. Malencik, Reciamation Speci.alist%

RE: Hidden Valley Coal Mine, ACT/015/Q07, Folder #2, Emery County,
Utah

This memorandum has reference to our meeting of June 29, 1985,
regarding the issuance of a Notice of Violation ("NOV"}. | was provided a 10-day
window to ascertain if the necessary on-the-ground work could be accomplished
without the necessity of taking formal compliance action.

Since our meeting of the 29th, | have not received any informaticn
from Mr. Edmonson. On the other hand, | have received a letter from his attorney,
Denise Dragoo. From the tone of her letter, it appears that getting the
environmental work done without formal compliance action will not be possible.

| telephoned Mr. Edmenson to fully understand his position. He is in
Los Angeles. Talked to Carol, his secretary, and she said she would try to get Mr.
Edmonson to phone me. In his absence tried to contact Mrs. Dragoo, but she is
out until July 25th,

Again, reviewing the pros and cons in my own mind, the following key
points come to the fcrefront:

Cons
1. | executed an NQV on the same issue in 1991 and the Utah Court of

Appeals in substance did not uphold the District Court decision, even
though the District Court upheld the administrative decision.
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NOTICE OF VIOLATION NO. N_95-26-2-1

violanon No. _l o

MNayre of vioiation
Failure to camply with *he terms and corditicns of Hidden Valley Coal Mine
and reclamation plan, permit ACT/015/0%07.

Provisions of act. ragulciions o permit vicla'ec
UCA, Title 40, Chaoter 10, Paragraph 40-10-22
R645-300-140 and -143

fartion of operation to which actice cpotes

Hidden Valiey Cozl Mine gpproved reclamation plan
_—Page 46, Section 5.1, Iter 5 —
—Page 56, IMC 817.111, Revegetation: Genersl Requirements : -
Certain Disturbed Arezs not Seeded. to-wit: —
-Road Outsiope
-Stream Buffer Zone, Ivie Creek Upslope
Remedial acrion requie (ingiuding ary intedm stegs) l
Revegetate all disturbed areas following the revegetation requirements as ’

itemized and discussed in the gpproved reclamation plan, which among other items l
includes seedbed creparation, fertilization, required seed mix, and alfalfa hay
mulch at *he rate of 4000 ibs per acre.

Abcterment time (inchuting interim steps;

Septembex 29, 199:5

WHTEDCS Y YELLOW.0UL T K TSN TEE/CPERAIND GO RENRCOD-NOV FILE /

SOCMMNOV-S ) an equal opportunity smpioyer 11445
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notice of violation

STATE

Sl oA

CF UTAH

NATURAL RESOURCES
Civision of Off. Gas & Mining

3Tnad Center « Suite 350 « Salt Lake Coy, J784150-1008 « 80%-536-5340

4 ’/‘:"‘ L)iv i1
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To the 10llowing Permittee o Cperator
Cal Mat Campany

Naime

NO. N 25-26-2-1

Mine

Hidden valliev Mine

County

Emery

Itqgte

Uzah

I surtace

Maiiing Address
State Parmit No.

£

_Telephone
1801 East University Drive, Phoenix, AZ 85034

X Uncerground L Other

(602) 254-38465

ACT/0:153/C07

Cwnenship Cotagory

Ccte of inspection
Time of inspection _
Opergtor Name {other than Parmittee)
Mailing Addaress
Under autherity of the Utah Coal Mining cnd Reciamation Act, Sect:on 40-10-1 ¢i seq.. Utah Code Annotafed, 1953 i
the undersigned authorzed representctive of the Division of Qil. Gas & Mining has cenducted an inspection of i

cbove mine on apove date and has found visiation(s) of the act, regularions of requited permit condition(s) listed
in crtachimeni(s). This nohice constitutes ¢ separcte Notice of Violation for each violation listed.

You must abate each of these viclatians within the designcted abaterment time. You are responsible for doing ol

. “
June 14,

p—

L

. Federal

O ree X Mixed

L9

1:00

X em to .

¢:00

Oam X pm

work in g sofe and workmantike monner.

The ungersigned representative finds that cessatian of mining is lisnot£xX expressly of inbrccﬁcci effect required
by this notice. For this purpose, “miring” means extracting coc! fiorm the eanth or a waste pile, and tronsporting it

witnin or from the mine stte.

This nctice shall remain in effecr unti! it excires as providad on revarse s.de of this form, of is modified, terminated or
voccted by written notice of an cuthorzed rapresentative ¢t the director of the Division of Otl, Gas & Mining. Time for
avatement may be extended by autherizec reprasentative for good cause. f arequest is made within a regsenabie

time Defore the end of obdtement pericd.

[8=

Cortifisd Z 254 438 027

Ccte of Hdd/ meiing . Tuly 20,

Lee Edmonson

1993

Time of &FAGé/maiiing_.3:30 _ T am T pm

ManageT

Permittee) Orercrtor reprasentative

Sigrature

J

. Mailencix
/ Thvisorjof i

TtHe

Reclanaton Specialict

Title

#26

Signature ¢ L%W?i

SEE REVERSE SIDE
WHITZ-DOGM  YELLOW-OPERATOR PINK.CSM GOLILINL D NOV FLE

DOGMANOV- 4

Identficafion NurmBer |

an equcl copOTUNity employer

Performance

tandard Code L-1
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INSPECTION REPORT COMMENTS

pomitno. At QIS[OOY

inspection Date G‘Lug.ﬁ.——_
Plagee numder comments 1o cofrespond with topiCs on previous PAge.

. 14

»
m ) 4! ! ALK S (MAALY Q\exx .‘A AAD T£. O (1 14 . 19 (‘J

Cowy of report maied *owﬁhﬁ&&mmngmwm%mmw

Copy of reponiohw ie«L P =0 R
Inspector's signatu No. - L
Wit —DOGM  YRIOW— 2N
7-5'@: an eqQuAl oppotuntty empioye! - 14706 0100
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INSPECTION REPORT COMMENTS

Permit No. Aﬁk_alﬁlm__
insoection Date ﬁﬂﬁ:{gﬁ__.__

Please number comments to conespond with foDiCs ON Previous Ppagy.

aat Appuoiable,

\ .
h .\v'l"_‘_.“"‘ I3 N, Ol W (4 MAAL

Nelald. ALLE Ve v A QD!" A Mo an A 0

Copy of report malied 10

Copy of report given to

ingpector’s signoture No.
WHTE~DOGM  YELOW QM  FINK w MUMITEL-OMEAATOR  GOLDENROD ~ NOV HLE
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INSPECTION REPORT COMMENTS

Permit No. A.d:_QLﬂLQQﬂ___
irapection Oote ﬁUﬁ:‘Sﬁ____

| Plaaie number commaents to corespand with 1opics on previous poge.

Copy of raport moiled to

Copy of teport given to

irspeciors signature No.
WHITE —~DOGM  YEOW—OSM  PINK — PERMITICE rOPERAIOE BOLDENROQ « NOV A L

DOGM-R-2 an aqual oppotunity ernployer S- 1 86 001G



CHLIH G S me RS TN D Al I Be ) JAL LS v:53 No.d0l1 F.ud

P\ WAL, MG W A
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Swowe—sT—_ Y
L& Factial ingpection Dl“:wﬁ
3 compiete Time: : 0 : Q0 m

O exploration Oate of Last mtmtimzw

Mine Name: - idden SZa“eq Countv:&‘uﬂ; . Perevit Numwer: Ack 0185/Q0T
Perrmnittee and/or Cperator’'s Numr_w (‘no

L -
O suttace 3 pren. Piant Q other

Business Address:
Type of Mining Activity:  [B-dndergrou
Siate Officials(s): .
Company Official(s): _w&
Federal Officialls):__ N(A_
Weather Conditions:_PE Claudy  “TEup MO
Existing Anreage! Permmed-gm_q Distu?t:ed— _ " __ Regraded-_1 SMM_E Bonded;_'l___
Increased/Decroased: Permitted- Disturbeg-_____ . Regraded- ... Sesded- fonded-_____
Stawus: [ Exploration / 13 Active / @ nactive / () Temporary Cessation / [ Bond Forfelture

O Reclamation {F-Phase | / O Phase i / (3 Finat Bond Reisass / (I Liability 1990 Yeu)

. —

ion repor

inspec

REVIEW Of PERMIT, PERFORMANCE STANOARDS & PERMIT CONDITION REQUIRKMENTS

{nstructiony . )

Y. Substantiate the simmaents on this inapaction By ehecking the approgdiste performencs standard.

s, For complete [nspagliony previde narative justification for any slements not fully inspected uniess slemem te not appropriate 1o the
site, in which case chack N/A. ’

b, For parpsl inspections chack only the elements evaiusted.

Document any noncomplisnca situstion by refetencing the NOV issusd et the apprapriste petiormance stendsid tiated below.

Neleronce any narratives written in conjunction with thit inspection al 1he appropriate performance sténdard listed below.

Provide s biie! status repart for ot pending enfarcement autions, permit oonm‘goqp. ‘Division Qrders, and amendments.

m%;ﬁn' NZA mugg:s
PERMITS, CHANGE, TRANSFER, RENEWAL, SALE ' (u]

SIGNS AND MARKERS : -
TOPSOIL

HYDROLOGIC BALANCE:

a. DIVERSIONS

b. SEDIMENT PONDS AND IMPOUNDMENTS
¢. OTHER SEDIMENT CONTROL MEASURES
d

]

Lol ol vd

E

PN~
ﬂﬂ iD

KD? D?\
" QgOoDoOooco0 00oo0o0ooca Ccaoaooooo a

WATER MONITORING
. EFFLUENT LIMITATIONS
5. EXPLOSIVES
6. DISPOSAL OF EXCESS SPOIL/FILLS/BENCHES
7. COAL MINE WASTE/REFUSE PILES/IMPOUNDMENTS
8. NONCOAL WASTE
9. PROTECTION OF FiSH, WILDLIFE AND
RELATED ENVIRONMENTAL VALUES
10. SLIDES AND OTHER DAMAGE
11, CONTEMPORANEQUS RECLAMATION
12. BACKFILLING AND GRADING
13. REVEGETATION
14. SUBSIOENCE CONTROL
15. CESSATION OF OPERATIONS
16. ROADS:
s. CONSTRUCTION/MAINTENANCE/SURFACING
b. DRAINAGE CONTRQOLS
17. OTHER TRANSPORTATION FACILITIES
18. SUPPORT FACILITIES/UTILITY INSTALLATIONS
19. AVS CHECK {(4th Quarter-April, May, Junel_________|datel
20. AIR QUALITY PERMIT
21. BONDING & INSURANCE

DDDDDDD'UQFDUDD GDD%SFD
cooOcon 000000O 0DOoOo0oocco aoo

cooopocoo UDKODDD 0o0ooono

Orginal-OCCM: Comes-O5i, Parvnnies. Prs, KOV Fin : 0" atue SESNILEVY s pinYet 183 AVR
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L. Edmonson
Seeding
July 5, 1595

Igsue (1) and {3) have heen resclved with the cooperation of
Mr. Edmonson and others. Further, it is in theé pest iuteregt
amonyg all the ccncerned as disgcussed in our July 1894, meeting
to rely on overall bond release requirements on the tctal site
rather than on compliance to move toward long range common
objectives.

It is in this spirit that I write you to explore how we may
resolve the seeding lggue without the necessity of relying on
compliance and/or further litigation to raesolve this matter.

It is my sincere opinion that we can do together what we
cannot do alcne. Would be amenable to utilize the seeding
abatement plan you submitted in response to N$1-26-8-2 as a
gtarting point to resclve this matter.

S,

ncerely,

DQtil

Wm. J. Malencik
Reclamation 8pecialist

.

sd
cc: Ld Settle, Consol

LU

o
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State of Utah

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

365 Weat Nenit Tampio
or J 3 Vriwd Centar, Suite 380
Ted 8 Salt Lake City, Uiah $4180-1203
Executive Director f§ 801-538-5340
Joamee W. Cacter § 801-999-3040 (Fax)
Dividan Director 8015396315 (1DD!

Michael O. Lasawitt

Suly 5, 1995

I 2

Paat-it™ brand fax transmittal memo 767 |a ot pagee » (o

% -
Lee Edmonson - C4 k.
Properties Divisicn 'DOG

Cal Mat Company ' ;EW:; '—Pm‘b1 43 "800

1801 East University Drive

Phoenix, Arizona 85034 3-‘%]13_[_-_-“3?-%53

RE: Miping and Reclamation Seeding Commitmeny, Hidden Valley
Mine. Cal Mat Qompany, ACT/015/Q07, Emexy County, Utal

Dear MYy. BEdmonson:

! am writing about disturbed arecaas that have not been seeded
at the Hidden Valley Mine, Attached is a copy of my June
inspection report. It highlights certain phone discussions and
morecver, conclusions from Director Cartey, as a result of phone
discuasiong that were outlined to me on June 29, 1995, The phone
discussionsg alluded to are thege among Director Cartexr, Measars.

Bdmonson, and Settle.

This matter was discussed further at the Division meeting on
June 29, 19958. Personnel attending the meeting included Carterx,

Braxton, Helfrich, and the undersigned. Also, Mr. Carter
consulted with Tom Mxtchell of the Attorney General’'a office

priocy to the meeting.

Before c¢considering and taking suggested enforcement action,
proposed to DOGM management that I am allowed 10 days to try to
regclve this issue without the necessity of writing a violation

to Cal Mat Company.
Viclation N91-26-8-2 concerned these issues:
(1) Erosion road outslope on the reclaimed road,

(2) Not peeding and mulching all disturbed areas as
committed to in the Mining and Reclamation plan, and

(3) Disturbed markers not properly located on a portion of
the reclaimed road.
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A - Z C_/)
DENISE DRAGOG “~— )
Attorneys for Plaintiff and Appé€llant
Hidden Valley Coal Company

BY:

CERTIFICATE OF DELIVERY
I hereby certify that on this 3Jday of December, 1993, a true and correct copy of the
foregoing STIPULATION was hand delivered to the following:

William R. Richards
Thomas A. Mitchell
Assistants Attorney General
UTAH DIVISION OF OIL,
GAS & MINING

3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

WMW%

/ .
[ ¢

k\hvec\stipulation
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James W. Carter
ACT/Q15/007
July 20, 1995

2. i do not have any new evidence. Further in my opinion, the
vegetation on the area of concern is no different than in 1991.

3. Executed stipulation between DOGM and Hidden Valley Coal Company
provides there shail be no further appeals as to the facts of violation
concerning vegetation as related to the NOV | executed in 1991, i.e.,
N91-26-8-2.

4. The Division stipulated that it would not appeal the Appellate Court
decision. Issuing an NOV at this time is contrary to the stipulation
signed by the Assistant Attarney General for the Division.

Pros

1. Mr. Edmonson dio petform the required field work on two other issues
that were involved in the N91-26-8-2 violation when compliance
action was discussed as a final coarse of action.

2. Pending permit transfer to Consolidated Coal Company.

jbe

HIAUSERS\COAL\WP\HIDDVALL. MEM
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BEFORE THE DIVISION OF OIL GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

---00000---
IN THE MATTER OF THE APPEAL : FINDINGS, CONCLUSIONS
OF FACT OF VIOLATION N95-26-2-1, AND ORDER
HIDDEN VALLEY COAL :
COMPANY, HIDDEN VALLEY MINE CAUSE NO. ACT/015/007
---00000---

On September 12, 1995, the Division of Oil, Gas and Mining ("Division") held an
informal hearing concerning the fact of violation issued to Hidden Valley Coal Company
for the above-referenced Notice of Violation ("NOV"). The following individuals
attended:

Presiding:  James W. Carter
Director

Petitioner: Lee Edmondson
Denise Dragoo, Esq.

Division: Joe Helfrich
Bill Malencik
Daron Haddock
The Findings, Conclusions, and Order in this matter are based on information
provided by the Petitioner in connection with this informal hearing, and on information

in the files of the Division.

FINDINGS OF FACT

1. Notice of this hearing was properly given.
2. Violation N95-26-2-1 was written for "Failure to comply with the terms and

conditions of Hidden Valley Coal Mine and reclamation plan, permit ACT/015/007."

KOV



Specifically, the violation alleges that the permittee failed to reseed certain disturbed
areas within the permit area, including the "Road Outslope, Stream Buffer Zone, Ivie
Creek Upslope" [sic]. The abatement specified was to "Revegetate all disturbed areas
following the revegetation requirements as itemized and discussed in the approved
reclamation plan, which, among other items, includes seedbed preparation, fertilization,
required seed mix and alfalfa mulch at the rate of 4000 lbs. per acre."

3. On November 22, 1991, the Division issued Notice of Violation N91-26-8-2
to Hidden Valley Coal Company for, among other things, failing to reseed the outslope
of the road in question. In an appeal to the Board of Oil, Gas and Mining, Hidden
Valley took the position that the road outslope was not within the disturbed area and,
therefore, did not need to be reseeded. At the Board hearing on June 30, 1992, a
contractor for Hidden Valley testified, under oath, that the road outslopes had not been
reseeded.

4, On September 11, 1995, Hidden Valley submitted to the Division a Motion
to Vacate Fact of Violation Cause No. ACT/015/007 which included an affidavit by a
Mr. Frank Jensen, a contractor for Hidden Valley, stating that he personally supervised
the "seeding and mulching of all disturbed areas as described in the MRP [Mining and
Reclamation Plan], including the road outslope, stream buffer zone and Ivie Creek
outslope." Although the Division’s records contain statements by representatives of
Hidden Valley that the required reseeding has not been performed, the Division did not
offer testimony in rebuttal to the factual statements of the sworn affidavit testimony of

Mr. Jensen.



5. Based upon the affidavit testimony of Mr. Jensen, the Division finds that
the road outslope, stream buffer zone and Ivie Creek outslope were scarified, seeded,
fertilized, mulched and covered in accordance with the requirements for revegetation set

forth in the Hidden Valley mining and reclamation plan.

CONCLUSIONS OF LAW

1. Violation N95-26-2-1 should be vacated.
ORDER
NOW THEREFORE, it is ordered that:
1. NOV N95-26-2-1 is vacated.
2. The Petitioner may appeal the determination of fact of violation to the
Board of Oil, Gas and Mining by filing said appeal within 30 days of the date of this
Order, in accordance with statutory and regulatory requirements.

SO DETERMINED AND ORDERED this 22nd day of September, 1995.

s W. Carter, Director
Divjsion of Oil, Gas and Mining
State of Utah



CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the foregoing FINDINGS,
CONCLUSIONS AND ORDER for Cause No. ACT/015/007 to be mailed by first-class,
postage prepaid, on the 28 day of September, 1995, to the following:

Denise A. Dragoo, Esq.

VanCott, Bagley, Comwall & McCarthy
50 South Main, Suite 1600

P.O. Box 45340

Salt Lake City, Utah 84144-0402

Lee Edmondson

Properties Division

Cal Mat Company

1801 East University Drive
Phoenix, Arizona 85034

(\O/LLM-Q\ALMW\W
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Olvision of (. Gue & Miring

3 Tired Contar - Suite IEO - Soif Lare City, YT $418¢-170) - iBO1! 63§-A740 Pege 3 d'_L(_
[ @Pacial inspection DateQuu iy 31, (S5
3 complete Time: O, 0 -gagi.‘_gm 10 2, 100 | Jam Xpm
O exploeation Date of Last Inspection: Jn et 2_-_“_@;" q 5

Mine Name: ijxidﬁ_x) \ __ County: ﬁﬂ&_&(ﬂ\ Perrmit Number: A;i Q5 img

Permittee ancd/or Operator's rlame: ,;h{‘ ; OM(})
Business Address:m '
Type of Mining Activity: @’Gndergroun-
State Officiaists):_ R 1 Melewrde
Company Officialis):__{Qowne
Federal Officialisl: __ [
Weather Conditions: (——lﬂ'{" f
» -’ o gl
Existing Acreage: Permiued-g_ﬁ_.; Oisturoed- __:'{__ Regraded-__ "] = Seeded-_ T BOnded-_ﬂ____
Increased/Decreased: Permittec~___ Disturbed-_______ Regraded- Seeded- Bonded-_______
Staws: L[] Exploretion / O Active !/ %ctive { [J Temporary Cessation / [J 8ond Forfeiture

O Reclamation (%;sel { {3 phase it / (2 Final 8ond Release / (I Liability_{99(; veor)

q N S0
~ -

7 Prep. Plant 0 other

v

3 surtace

ion repor

inspec

REVIEW OF PERMIT, PEAFORMANCE STANDARDS & PERMIT CONDITION REQUIREMENTS

instructions

1. Substentiate the slements on this inspectian by chacking the sogrogwiste partormance standard.

a. For compate inspections pravide Racrative jystitication for any elements not fully inspacted uniess elernont is net eppropriate to the
site, in which case check N/A.

. For partial mspectiors chesk only the elermnents evaluated.

Document sny aoncompliance ituation by referencing the NOV issusd s the appropriate perfermiance standard listed below,

Reidrence any narratives wrtten in conjuncticn with 1his inspection at the appropriate performence standarsd listed below.

Provide a briaf status roport tor all panding enfcczement actions, permit conditions, Division Qrders, and amendmonts.

EVALUATED N/A COMMENTS  NOV/ENF

Aub

1. PERMITS, CHANGE, TRANSFER, RENEWAL, SALE a a a )
2. SIGNS AND MARKERS a8 O 0 a

3. TOPSOIL 0 0O =) 0

4. HYDROLOGIC BALANCE:

a. DIVERSIONS = 0 &r/ ®!

b, SECIMENT PONDS ANO IMPOUNDMENTS a . & 0 0

c. OTHER SEDIMENT CONTROL MEASURES & o o o

d. WATER MONITORING a o 0 O

e. EFFLUENT LIMITATIONS O i —_ O O

5. EXPLOSIVES o . ZF 0 "

6. DISPOSAL OF EXCESS SPOIL/FILLS/EENCHES gl 73 0 0

7. COAL MINE WASTE/REFUSE PILESIMPOUNDMENTS =z . = O C

8. NONCOAL WASTE = il - 0 aQ

9. PROTECTION QF FISH, WILDUIEE AND

RELATED ENVIRONMENTAL VALUES a . I a g

10. SULIDES AND OTHER DAMAGE =" O 3 o
11. CONTEMPORANEQUS RECLAMAT!ION a 2 02 G
12. BACKFILLING AND GRADING o = O %/
13. REVEGETATION g 2 ol
14. SUBSIDENCE CCNTROL 3 = 0 0
15. CESSATION OF OPERATIONS C 0 =, a
16. ROADS:

a CONSTRUCTION/MAINTENANCE 'SURFACING C C | ]

b. ~DRAINAGE CONTROLS 0 = C O
17. OTHER TRANSPORTATION FACILITIE a C C O
18. SUPPORT FACILITIES/UTILITY INSTALLATIONS O dJ O O
19. AVS CHECK {4th Quarter-April, May, June)} {(date) 2 O O a
2C. AIR QUALITY PERMIT C O )] a
21. BCONDING & INSURANCE = - a a

o1 waust ORPartuy emplayer 1UAI AR

Or.gmet-00 GM: Coapm-QSM, Peimrtten. Price, NOV Fric
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350

Ted Stewart Salt Lake City, Utah 84180-1203
Executive Director Jj 801-538-5340

James W. Carter || 801-359-3940 (Fax)
Divisien Director | 801-538-5319 (TDD)

@ State of Utah

Michael O. Leavitt
Governor

September 7, 1995

TO: Daron Haddock, Permit Supervisor
FROM: Susan M. White, Senior Reclamation Biologist W%
RE: Permit Transfer, Hidden Valley Coal Company, Hidden Valley Mine,

ACT/015/007-95A, Folder #2. Emery County, Utah
SYNOPSIS

Hidden Valley Coal Company, current permittee, and owner of Hidden Valley Coal
Company submitted an application for approval of transfer to Consolidation Coal Company
dated received by the Division June 14, 1995. In a letter from the Division to the permittee,
dated August 23, 1995 the application was not considered complete. The permittee
responded to the issues detailed in the August 23 letter with additional information on August
31, 1995. This memo reviews the additional information.

ANALYSIS

The application can not be approved until the below listed items are clarified.

1. R645-303-321.300, R645-301-113.300. The application fails provide a complete
list of any and all violations pertaining to air or water environmental protection in connection

with any coal mining and reclamation operation owned or controlled by the applicant.

2. R645-303-323. The application must provide a performance bond in an amount
sufficient to cover the remaining reclamation obligations.

RECOMMENDATION

The Division cannot make a finding in accordance with R645-303-340 for approval of
permit transfer until the above list deficiencies are clarified.

cc: Pam Grubaugh-Littig





