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nofice of violation

NATURAL RESOURCES
Onl, Gos & Mining
3 Triad Center « Suite 350 « Saif Lake City, UT 84180-1203 » 801-538-5340 Page 1ofnd__-
NO.NQ1~26-8-2,
To the following Permittee or Operator.
Name oal M Dn.
Mine——HJ.ddﬂLQa_ugU : - [3 surface & underground 0J other
County Emex ¢ state LA Telephone
Mailing Address. .
State Permit No._Ac.T] 015 [007
Ownership Category * - "[J state - OFedeat - = MFe [ Mied
. Dotéqf_inspedbﬁML 1991 —_— : — 19 :
ﬂmeoflnspec}bh’La_’j‘,"' L Ram 0O pmito__. - Oam Opm
Oparator Name (ofher thon Permities) _\ee. Ed wen saus ‘ —

Mailing Address .

Y oms

Under authority.of the Utah Coal Mining and Reclamation Act, Section 40-10-1 et seq., Ufah Code Annotated, 1953,
the undersigned authorized representative of the Division of Oil, Gas & Mining has conducted an inspection of
above mine on above date and has found violation(s) of the act, reguiations or required permit condition(s) fisted
in attachment(s). This notice constitutes a separate Notice of Violation for each violation listed.

You must abate each of these violations within the designated abatement time. You are responsible for doing all
work in a safe and workmanlike manner. , e ,

The undersigned representative finds that cessation of mining is (7 Is not & expressly or in practical effect required
by this notice. For this purpose. “mining” means extracting coal rom the earth or a waste pile, and transporting it
within or fiom the mine site, . SR -

This notice shall remalin in effect untif it expires as provided on reverse side of this form, or Is modified, terminated or

acated by wiitten notice of an authorized representative of the director of the Division of Oil, Gas & Mining. Time for
abatement may be extended by authorized fepresentative for good cause, If a request is made within a reasonable
time before the end of abatement period. ' o

v et i

Date of serice/mailing :ﬂQS.L_ZZ., 199) Time of seadise/mailing__ <k [ am: X1 om.

n - Envnnonwentd, Engineen
Permittee/Operator representative Title S
cMacled
Signature
Ree. Spee.
Title !
H#2

ldentification Number

SEE REVERSE SIDE
WHITE-DOGM  YELLOW-OSM  PINK-PERMITTEE/OPERATOR  GOLDENROD-NOV ALE

DOGM/NOV-1 an equal opportunity employer

ce: Ms. Karde Knoop.

11/85



UTAH
NATURAL RESOURCES
Onl, Gos & Mining

Poge_.zg__of_i___

NOTICE OF VIOLATION NO. N9l-2¢-8-2.

ViolationNo._d___of %

Nature of violation

Provisions of act, regulations or permit violated

R-liy-201~ 742,312,

R-Giy-3201 - 742,113

Portion of operation to which notice applies

Remedial action required (inciuding any interim steps)

. S Qﬂl‘“l;& !l!li‘:l 'r N ‘A‘!“Ilﬂ“‘

Abatement time (including interim steps)
L.

WHITE-DOGM YELLOW-OSM  PINK-PERMITTEE/OPERATOR GOLDENROD-NOV FILE

DOGM/NOV-2 an equal opportunity employer

11/85



ATURAL RESOURCES i oS
NATURAL
O1i. Gas & Mining Poge foet

NOTICE OF VIOLATION NO. N 4I-26-8-2,

Violation No. _L_of_ﬁi_

Nature of violation
*
* .
L » 71! AL » /] A A () 0 LM X AL4
[ \ ‘
AR (A Al BMA N RQ e 0 XY i s

Provisions of act, regulations or permit violated

% 614-30/-521,251

= iy 201> X54-

Portion of operation to which notice applies

*Road upaleges.

Remedial action required (including any interim steps)

Abatement time (Including interim steps)

—'ifuw:hcmudma_z.o,igg,g

WHITE-DOGM YELLOW-OSM  PINK-PERMITTEE/OPERATOR GOLDENROD-NOV FILE

DOGM/NOV-2 an equal opportunity employer 11/85



DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING

. . 355 Waest North Temple
Michael O‘GI;f;;‘:: 3 Triad Center, Suite 350
Ted Stewart Salt Lake City, Utah 84180-1203
Executive Director 801-538-5340
James W. Carter 801-359-3940 (Fax)
Division Director § 801-538-5319 (TDD)

@\ State of Utah

July 20, 1995

TO: James W. Carter, Director

THRU: Lowell P. Braxton, Associate Director, Mining

THRU: Joseph C. Helfrich, Permit Supervisor

FROM: William J. Malencik, Reclamation Specialist%

RE: Uidcti]en Valley Coal Mine, ACT/015/007, Folder #2, Emery County,
ta :

This memorandum has reference to our meeting of June 29, 1995,
regarding the issuance of a Notice of Violation ("NOV"). | was provided a 10-day
window to ascertain if the necessary on-the-ground work could be accomplished
without the necessity of taking formal compliance action.

Since our meeting of the 29th, | have not received any information
from Mr. Edmonson. On the other hand, | have received a letter from his attorney,
Denise Dragoo. From the tone of her letter, it appears that getting the
environmental work done without formal compliance action will not be possible.

| telephoned Mr. Edmonson to fully understand his position. He is in
Los Angeles. Talked to Carol, his secretary, and she said she would try to get Mr.
Edmonson to phone me. In his absence tried to contact Mrs. Dragoo, but she is
out until July 25th.

Again, reviewing the pros and cons in my own mind, the following key
points come to the forefront:
Cons
1. I executed an NOV on the same issue in 1991 and the Utah Court of

Appeals in substance did not uphold the District Court decision, even
though the District Court upheld the administrative decision.



Page 2

James W. Carter
ACT/015/007
July 20, 1995

2. I do not have any new evidence. Further in my opinion, the
vegetation on the area of concern is no different than in 1991.

3. Executed stipulation between DOGM and Hidden Valley Coal Company
provides there shall be no further appeals as to the facts of violation
concerning vegetation as related to the NOV | executed in 1991, i.e.,
N91-26-8-2.

4, The Division stipulated that it would not appeal the Appellate Court
decision. Issuing an NOV at this time is contrary to the stipulation
signed by the Assistant Attorney General for the Division.

Pros

1. Mr. Edmonson did perform the required field work on two other issues
that were involved in the N91-26-8-2 violation when compliance
action was discussed as a final coarse of action.

2. Pending permit transfer to Consolidated Coal Company.

jbe

HAUSERS\COAL\WP\HIDDVALL.MEM
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DIV. EF OIL, GAS & MINING |

BEFORE THE DIVISION OF OIL, GAS & MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH
3 TRIAD CENTER, SUITE 355
355 WEST NORTH TEMPLE
SALT LAKE CITY, UTAH 84108-1203

IN THE MATTER OF THE APPEAL OF ) HIDDEN VALLEY COAL
FACT OF VIOLATION NO. N95-26-2-1, ) COMPANY’S MOTION TO
HIDDEN VALLEY MINE, EMERY COUNTY, ) VACATE FACT OF VIOLATION
UTAH ) CAUSE NO. ACT/015/007 -

Hidden Valley Coal Company ("HVCC"), by and through its counsel of
record, moves to vacate the Division of Oil, Gas & Mining’s ("Division’s") Notice of
Violation No. N95-26-2-1 ("NOV"). The NOV was issued due to the alleged failure of the
operator to reseed certain disturbed areas in accordance with HVCC’s Miqing & Reclamation
Plan ("MRP"). HVCC hereby contests the fact of violation of the NOV.

STATEMENT OF FACTS

1. The MRP was submitted by JBR Consultants Group ("JBR") in May of
1986 and approved by the Division. |

2. During the period from October 1986 through December 1986, JBR
conducted reseeding activities at the Hidden Valley Mine consistent with the MRP for Permit

No. ACT/015/007. Affidavit of Frank Jensen dated September 8, 1995, attached as Exhibit

"A 1t



3. The Division issued NOV N91-26-8-2 regarding the Hidden Valley
Mine on November 22, 1991. Violation No. 2 of 2 of the NOV was issued by Division
Inspector William Malencik for the operator’s alleged failure to seed and revegetate all
disturbed areas. The remedial action required by the NOV was to seed and revegetate as
specified in the MRP. A true and correct copy of NOV N91-26-8-2 is attached as Exhibit
"B . "
4. By Opinion dated December 1, 1993 in Hidden Valley Coal Company
v. Utah Board and Division of Oil, Gas & Mining, the Utah Court of Appeals found that the
Division had failed to establish a prime facia case as to whether or not HVCC had seeded
and revegetated all disturbed areas. Therefore, the Court of Appeals and vacated NOV NO1-
26-8-2 as it related to reseeding and revegetation. A copy of the Decision in Hidden Valley
Coal Company v. Board and Division of Oil, Gas & Mining, 866 P.2d 564 (Utah App. 1993)
is attached as Exhibit "C."
5. On December 1, 1993, counsel for the Division and HVCC entered
into a Stipulation stating inter alia:
3. There shall be no further appeals as to the
fact of violation concerning revegetation success
on the road surface as it relates to N91-26-8-2;
4. If Plaintiff-Appellants are successful in
their appeal of NOV N91-26-8-2, the Division is
not estopped from enforcing revegetation
performance standards on the road surface not
previously cited in the NOV N91-26-8-2 or
otherwise argued or raised by Appellants in this
proceeding.

Stipulation , page 2. A true and correct copy of the Stipulation dated December 1, 1993 is

attached as Exhibit "D."

260786595. 1 , -2 -



6. By letter dated July 5, 1995 from the Division to Lee Edmonson, Cal
Mat Company," the Division cited violation N91-26-8-2 and requested reseeding in
accordance with the abatement plan for that NOV. A copy of the July 5, 1995 letter and the
Division’s Inspection Report dated June 14, 1995 are attached as Exhibit "E."
7. NOV N95-26-2-1 was issued by the Division to "Cal Mat Company"
" on July 20, 1995. The NOV was issued by Division Inspector William Malencik for the
alleged failure to comply With the terms and conditions of the MRP due to failure to reseed
certain disturbed areas. The Division requires the operator to revegetate all disturbed areas
consistent with the approved MRP by no later than September 29, 1995. A true and correct
copy of the NOV is attached as Exhibit "F."
8. By Memorandum dated July 20, 1995, Division Inspector William
Malencik indicated:
1. I executed an NOV on the same issue in
1991 and the Utah Court of Appeals in substance
did not uphold the District Court decision, even
though the District court upheld the administrative
decision. :
2. I did not have any new evidence. Further,
in my opinion, the vegetation on the area of
concern is no different than in 1991.
A true and correct copy of Mr. Malencik’s Memorandum of July 20, 1995 is attached as
Exhibit "G."
9. By Inspection Report dated July 31, 1995, Division Inspector William
Malencik indicated that the NOV was mailed to the permittee by Mr Malencik. The
Inspector indicated that:
The foundation for the NOV was alluded to in the

inspection report of 6/14/95 and, moreover,
concerning an outstanding matter in the MRP

260\86595.1 -3 -



relative to seeding and mulching all disturbed
areas in the permit area, NOV carried No. N95-
26-2-1.
Inspection Report, page 2. A true and correct copy of the inspection report of July 31, 1995
is attached as Exhibit "H."
Argument
For the reasons set forth herein, HVCC requests the Division to vacate the

NOV.

1. The NOV Was Not Served On HVCC. The NOV improperly names

"Cal Mat Company" as the permittee or operator of the Hidden Valley Mine. HVCC is the
permittee or operator of the Hidden Valley Mine; therefore, the NOV was improperly served
on the wrong corporate entity and must be dismissed.

2. The NOV is Barred by the Doctrine of Res Judicata. The NOV

alleges that the operator failed to reseed certain disturbed areas in accordance with the MRP.
By the inspector’s own admission, this NOV relates to the same issue as N91-26-8-2, which
was vacated by the Utah Court of Appeals in Hidden Valley Coal Company v. Board of Oil,
Gas & Mining, 2}66 P.2d 564 (Utah App. 1993). In that decision, the Coﬁrt of Appeals
determined that the Division had failed to make a prima facie showing of the facts underlying
the alleged violation. By Memorandum dated July 20, 1995, William J. Malencik, the
Division Inspector who issued the NOV, admits that the Division has no new evidence upon
which to base the NOV and that the area of concern is no differept than that involved in the
N91-26-8-2.

The issue preclusion branch of res judicata, sometimes referred to as collateral
estoppel, bars relitigation of an issue in a subsequent action. The four requirements of res
Jjudicata issue preclusion are:

260\86595.1 ] -4 -



() the issue in boih cases must be identical
) the judgment must be final with respect to the issue
3) the issue must be fully, fairly, and competently litigated in the ﬁfst
action
“4) the party precluded from relitigating the issue must be a party or privy
to the first action
Madsen v. Borthick, 769 P.2d 245, 250 (Utah 1988). "Although initially developed with
respect to the judgments of courts, the same basic policies, including the need for finality in
administrative decisions, support application of the doctrine of res Jjudicata to administrative
agency determinations." Salt Lake Citizens v. Mountain States, 846 P.2d 1245, 1251 (Utah
1992). |
Hidden Valley fits neatly under tl{e requirements of res judicata: the identical issue
was fully, fairly, and competently litigated, and received a final Judgement in the Hidden
Valley Coal case. Further, the Division was a party in the Hidden Valley Coal case.
Consistent with the Court of Appeals’ ruling in Hidden Valley Coal and tl§e doctrine of res
Judicata, the Division must vacate NOV N95-26-2-1.

i

3. The NOYV Violates the Division’s Stipulation with HVCC. The

Division and HVCC entered into a Stipulation dated December 1, 1993, which provides that
there shall be no further appeals regarding the fact of violation concerning revegetation
performance standards on the road surface as raised by NOV N91-26-8-2. The NOV is
inconsistent with the Division’s stipulation and, therefore, must be vacated.

4., HVCC Has Performed Seeding in Accordance with the MRP.

Contrary to the allegations of the NOV, the previous operator seeded all disturbed areas

within Permit No. ACT/015/007 consistent with the MRP. In 1986, JBR seeded and

260186595.1 -5 -



mulched all disturbed areas, including the road outslopes, stream buffer zone and Ivie Creek
outslope. Affidavit of Frank Jensen. Therefore, the NOV must be vacated.
For the above-stated reasons, HVCC respectfully requests that the Division -

vacate the fact of violation.

RESPECTFULLY submitted this / / %/ day of September, 1995.

(L) 2.k
é&:&se/A. Dragoo ~—7

VAN COTT, BAGLEY, CO WALL &
McCARTHY

50 South Main, Suite 1600

Salt Lake City, Utah 84144-0402
Telephone: (801) 532-3333

Attorneys for Hidden Valley Coal
Company

CERTIFICATE OF SERVICE

I hereby certify that on this / [ day of September, 1995, I caused to be

! .
hand delivered a true and correct COpY of the foregoing Motion to Vacate to:

James M. Carter

Director

UTAH DIVISION OF OIL, GAS & MINING
355 West North Temple "

3 Triad Center, Suite 350

Salt Lake City, Utah 84180-1203

260\86595.1 . -6 -
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VAN COTT, BAGLEY, CORNWALL & McCARTHY
Denise A. Dragoo, A0908

50 South Main, Suite 1600

P.O. Box 45340

Salt Lake City, Utah 84145-0340

Attorneys for Hidden Valley Coal Company

Telephone: (801) 532-3333

BEFORE THE DIVISION OF OIL, GAS & MINING
355 WEST NORTH TEMPLE
3 TRIAD CENTER, SUITE 350
SALT LAKE CITY, UTAH 84180-1203

IN RE HIDDEN VALLEY MINE ) AFFIDAVIT OF
NOTICE OF VIOLATION ) FRANK JENSEN
NO. 95-26-2-1 )
STATE OF UTAH )

: SS.
COUNTY OF IRON )

The undersigned, Frank Jensen, being first duly sworn, deposes and says that:

1. I am a resident of the State of Utah, am over the age of majority, and

am competent in every respect to make this affidavit.

2. I am familjar with the Mining and Reclamaiion Plan for the Hidden
Valley Coal Mine, Permit No. ACT/015/007 ("MRP"). During the period from October,
1986 through December, 1986, I was employed by JBR Consultants to conduct reseeding

activities at the Hidden Valley Mine.



JENT EY:VANCOTT, BAGLEY 3 ; 9- 8-95 12:10PM 3 VANCOTT BAGLEY- ) 801 386 €6393:% 347 4

3. I personally supervised the seeding and mulching of all distarbed areas

e

as described in the MRP, including road outslope, stream buffer zone and Ivie Creek

outslope.

4. I personally reseeded the road consistent with the MRP.

s. 1 supervised Nielsen Construction, Emery County, Utah, in reseeding
and mulching all disturbed areas in accordance with the MRP.

DATED this 8:‘1‘ day of September, 1995.

- Z@AK lops o

Frank Jensen

STATE OF UTAH )
. §S. .
COUNTY OF CW - ) |

The foregoing instrument was acknowledged before me this 2 day of
September, 1995, by Frank Jensen.
ot
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5364 Utah
CONCLUSION

The dviab eourt has ot set Torth faetual
dndings i sullicient detail for this court to
eonduet & meaningrul review of the vadidity of
the warrantless bodily searen and seizare of
Jdefendant,  We therefore remand for tfactual
findings concerning whether tiarcia cut off
ilefendant’s air or blood supply or merely
prevented him trom swailowing, [t the riad
cotirt ennchuies that defendant was imper-
mssibly ehoked, he is entitled 1o @ new triad
at which the evidence must he suppressed,
Defendant’s =econd claim o unreasonable
swurch and seizure, based wpon the use of a
wun in oan attemnpt o obtain evidence, fails
viven the lactual cireumstances of this case.

BILLINGS and GARFF, JJ., concur.

'
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HIDDEN VALLEY COAL COMPANY.
© Plaintiff and Appellant,
v,
UTAH BOARD OF OIL, GAS & MINING
aind the Utah Division of Oil, Gas &
Mining, Defendants and Appellees,

! No. 930073-CA.
Court of Appeals of Utuh.

Dec. 1, 1993.

Mining compuny souizht review of notice
of violation issued by the Board of Oil. Gas
and Mining. The Third Distriet Court, Salt
Lake County, Glenn K. Iwasaki, J., upheld
the Board., and mining company appealed.
The Court of Appeals, Bench, J., held that:
1) Board had burden of establishing prima
lacie showing of violation under the (tah
Coal Mining Reclamation Act (UCMRA), and
12} where Diviston of Qil. Gas and Mining had
certified that mining company was in tull
complianee with reclamation plan on Novem-
ber 1. Division was required to establish that
some intervening event or comdition oceurred

s PACIFIC REPORTER, 2d SERIES

between November 1 oand November 19 in

arder to establish prima facle showing that
company wis unt in full compiiance on No-
cember 1

Reversei and wcacated.

1. Mines and Minerals <=42.21

Court of Appeals reviews actions of the
Sourdd of DIl Gas and Mining, not the action
of the: distriet court on administrative appeal.
11CAL953, 10-10-350.

2 Mines und Minerals 9210, 92.21

Appeal from order of the Board of Oil,
tras and Miningz was not rendered moot vven
though nining company complied with notice
of violation by submitting un abatement plan
where the underlying purpuse ol the notice
A violation was physteal abatement of the
“iolations, not mereiy the 1iling of an abace-
ament pan,

3. Mines and Minerals <4210

Srovisions of Utah Coul Mining and Ree-
mation Act (COMRA) relating to ageney
adjudicative proceedings betfore the Utah Di-
vision of Oil, Gas and Mining or the Board
supersede procedures and requirements of
the {ltah  Administrative  Procedure  Act
JTAPA)L ULOCUATEES. 0=10-30, B3-ih=0.5
s,

I, Mines and Minerals ¢92,21

{’nder pre-Administrative  Procedure
Act law, which governs review of actions of
the Utah Board of Oil, Gus and Mining,
findings of fact are granted considerable def-
erence and will not be disturbed on appeal if
supported by substantial evidence. U.C.A.
1953, 40-10-30.

3. Mines and Minerals ¢=92.11

Division of Oil, Gas and Mining bears
hurden of establishing prima facie showing of
violation under the Utah Coal Mining Recla-
mation Act (UCMRA). U.C.A.1953, 40-10-1
to 40-10-31,

. Mines and Minerals &92.11
Where Division of Oil. ¢ and Mining

vertified that mining compa: was in full
compliznce with reciamation plan on Novem-
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ter 1 Division was required to establish that
some antervening event or eondition occurred
hetween Novernber |oaand November 19 in-
speetions in order to establish prima fuicie
<howing that it was not in full compliance on
November 14,

7. Mines and Minerals <9221

In reviewint action of the Bourd of Oil,
tias and Miningz, court mav not assume that
nndiseloged finding was in fact made.

s Administrative . Law  and  Procedure
2750
ity detendime ageney's action bears
vurden ol showimir that undisclosed finding
was actually made.

\

Denize A Drugoo (Arued), Fabian &
lendenin, Peter Stivba cAreued), Benson 1.
Hathawiev, e Margaret Ho Olson, Stirba &
Huthiway, Sait Lage City, e plaintift and
appeilant.

Jan Grabam, State Ay, Gens, William R,
Richards, and Thumaz A Mitchell (Armued).
Assto Mtve, Gens Dy oof O1, Gas & Min.,
Salt Lake City, tor defendunts and appellees:

Before BENCH, JAUKSON and ORME,
A

DPINTON
BENCH. Judire:

Hidden Vallev Cual Company (Hidden Val-
iey) appeals from the decision of the distriet
court upholding in purt the decision of the
Utah Board of Oil, Gas & Mining (Board),
holding Hidden Valley in violation of certain
reclamation standards and imposing civil
penalties. We reverse.

FACTS

In 1978, Hidden Valley’s affiliate, Soldier
Creek Coal Company (Soldier Creek), pur-
chased a mine site lucated in Emery County,
Ctah, In late 1978, Soldier Creek ap-
proached the Utah Division of Oil, Gus &

1. Hidden Valley was required to provide a bond
for the reclamation work at the nune site.  The
reclamantion was divided into separate phases.
At the completion of cach phase, Hidden Valley,

Mining ¢Divisions to abtain a permit 1o mine
coul from the mine site. [n September 1979,
Soldier Creek submitted a mining and recla-
mation plan detailing its proposal for devel-
opment und operation of the mine site.  In
April 1980, the Division approved the mining
ant reclamation plan, and shortly thereaiter,
Soldier Creek began mining operations.

Over the next few months. Soldier Creek
eut two frpe pad areas, exposed a coai seam,
estublished drainage ditches, construeted eui:
verts that altered natural runoff and stream
flows, installed sediment ponds, and con-
structed more than three miles of aceess
roads.  However. by August 19530, Soldier
Creek determined that commercial develop-
ment of the mine site was not econonucally
{easible and ceased development.

In October 1935, Hidden Valley notified
the Division that it had sold its Soldier Creck
atfilinte and hiad assumed control of the mine
site, Shortly aller assuming comroi, Hidden
Villey noutied the Division that it plannei 1o
reclaim the mine site. In May 1956, Hidden
Valley submitted a reclamation plan tor’ Divi-
sion review,  Hidden Valley’s reclumution
plan required that the mine site be regraded.
<carified, and reseeded. In December 1986,
the Division approved Hidden Vallev's recla-
mation plan,

After the Division approved the reclama-
tion plan, Hidden Valley began reclamation
activities. Between the commencement uf
reclamation activities and late 1991, the Divi-
sion inspected the mine site at least fifty-nine
times. The Division noted after each inspec-
tion that Hidden Valley was in full compli-
ance with all its reclamation permits and
standards. In June 1988, the Division up-
proved a Phase I bond release for the mine
site, Indicating that as a result of its latest
inspection “the backfilling, grading, topsoil
placement and drainage controls were deter-
mined complete.” !

On November 1, 1921, Division inspector
Juss W. Kelley conducted a five and one-half
+ hour inspection of the mine site. M. Kelley

Wit complied with the permit and other reclanta.
tion requirements, was allowed to reduce the
bond amount.
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fonndd Hidden Valley to be in eomplianes with
Al permits and performance standards,  Mr.,
Kelley noted that the diversions and reveye-
tation efforts, as well as the placement of
tnarkers and signs, were in full compliance,
specifically, Mr. Kelley stated that “{tlhe
lurge vip-rap diversions between the A" und
‘D seam fill areas is [sie} in good eondition
and free from obstruetion” and “[ojther Sedi-
ment Control Measures-—silt fenees at the
base of the *A° =eam §1ll and pieatlel to the
wriee main diversion are in goud repair and
i:ave not captured runotf since they were last
maintained.”  Mr. Kelley also tound Hidden
Walley's drainage controls on the roads o be
in pood condition und in compiiance with ull
pertnits and  performance standards. M
Welley atso noted, “[wlater burs and diver-
song bn the main reclaimed rowd are fune.
tioning well and are in wood condition.”?

Un November 19, eighteen days after the
urevious inspection. inspector Bill Malencik
sonducted an inspection of the mine site.
sAr Malencik found Hidden Vadley to be in
violution of several permit und performance
standards. Shortly thereaiter, the Division
issued a Notice of Vielution (NOV) stating
that Hidden Valley had failed to: 1) “main-
tain diversions to be stable” and “minimize
«rosion o the extent possible” on the road
autstope and upslope: and o) “cearly mark
with perimeter markers all disturbed ureus”
and “seed and revegetate ail disturbed aveas”
on the road and stream outslopes and the
road upsiopes. Hidden Valley was required
1o ubate all violations found in the NOV. In
December, the Division issued a propused
penaity assessment for the NOV totaling
$1,220.

- After the Division issued the NOV, Hidden
Vailey petitioned the Division for an informal
hearing. On December 20, the Division di-
rector held an informal hearing to review

2. Mr. Kelley also conducted a panial inspection
on October 8, 1991, tinding Hidden Valley to be
in compliance with all permits and performance
standards. Mr. Kelley stated that the “haul road
diversion, including water bars, was in good
condition and contained a good cover of vegeta-
ton,” and “[ulp to this time, vegetation has been
very sparse because of the lack of moisture.
Now, happily, due tu recent rains, reseeded arcas
an both “A' and "B’ seam (ills are sustmning
fairly thick growth of vegetation.”
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Hidden Valley's contentions.  in Junuary
1992, the director issued an order upholding
the NOV in its entirety.  Hidden Valiey ap-
preaierd the decsion o the director to the
Board. :

The echairman of the Board, wcting as
hearvingg examiner, conducted a formal evi-
Jentiary hearing on Hidden Vulley’s conten-
tons.  The Board, alter considering the
chairman's proposed Tindings of fact and con-
Slusions of fw, issued an order upholding the
Division's issuanee of the NOV. The Board
Jid, huwever, reduce the total iwnount of the
penalty assessment to $1,090.

111 Hidden Valley filed an appeal in dis-
(it court secking judicial review of the
Bourd's order pursuant to Utah Code Ann,
§ 40-10-30 (1993).  The distriet court heard
aral arament and later entered an order
uipholding in part the Bourd's decision. The
court upheld the Board’s decision with re-
peet 1o the ailegations that Hidden Valley
tiated failed to maintain stable diversions, mini-
mize erosion to the extent possible, and seed
and revegetate disturbed ureas. However,
the court overturned the Board’s decision
with respect to the allegation that Hidden
valley had failed to place perimeter markers
on all Jdisturbed areas?®  Hidden Valley now
appeals the Board’s order to this court pur-
suant to section 40-10-30.

[SSUE

(2] Hidden Valley argues that the Board
erroneously interpreted and applied the Utah
Coal Mining and Rectamation Act (UCMRA),
Utah Code Ann. § 40-10-1 to ~31 (1993), in
concluding that the Division established 2
prima facie case supported by substantial
evidence for its issuance of the NOV and that

3, While we are required 1o review the actions of
the Board and not the distrct count, see Cowling
v, Board of Oil, Gas & Mining, 830 P.2d 220, 223
1Utah 1991), the issue of placement of perimeter
markers was reversed by the district court and
was not appealed to this count by the Division.
Therefore, Hidden Valley's alleged failure to
properly place perimeter markers is not before
thns court on appeal.

L e ———— - ———rY
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Hidden Valley failed to rebut the Division's

cuse.!

STANDARD OF REVIEW

131 Our review of the Division's actions
under UCMRA is not governed by the Utah
Administrative  Procedures  Act  (IJAPA),
{{tah Code Ann. ¥ 40-10-31 (1993).  The
provisions of CCMRA relating o ageney ad-

indicative proceedings hefore the Division or

Board supersede the procedures ad requive-
ments of (JAPA. Il Therefore, the stan-
dard of moview for this appeal is groverned by
Utah Code Ann, § 10=10-30 11993) and pre-
CAPA case faw,
Seetion A0-10-30 provides, in pertinent
pare
1) An appeai from a rule or order of the
hoard =hall be u trial on the record and is,
not o trad de novo. The court shall set
asitde the board action ir it is found to be:
1) unreasonable,  unjust,  arbitrary,
capricious, or an abuse of diseretion;
(h) contrary 1o eonstitutional  vight,
power, prvilege, or immunity;
te) in excess of stawtory jurisdiction,
anthority, o limitations:
uf) not in complinnce with procedure
required by faws
() based upon a clearly vrroneous in-
terpretation or application of the law; or
i) as to an adjudicative proceeding,
unsupported by substantial evidence on
the record.

For cases decided outside the contines of
UUAPA, “[wlhen a lower court reviews an

3. Hidden Valley raises two additional issues on
appeal: (1) whether the Board erroneously inter-
preted and applied UCMRA and Utah law in
concluding that the Division was not estopped
from enlorcing its NOV after it had repeatedly
found the mine site to be in compliance with the
reclamation plan and appheable law; and (2)
whether the Board erred in concluding that the
statute of limitations did not bar issuance of the
NOV. Because of our holding on Hidden Val.
ley’s prima facie case argumes- we need not
reach Hidden Valley's additior.  sues.

The Division argues that this .ppeal is moot
because Hidden Valley complied wath the NOV
by submitung an abatement plan.  However, the
underlying purpose of the NOV was physical
abatement ot the atleged violations found in the

nrder of an administrative ageney and we
nxercise appellate review of the lower court’s
judggment, we act as if we were reviewing the
administrative  agency  decision  directly.”
Corling v, Board of Oil, Gus & Mining, 830
P.2d 220, 223 (Utah 1991) (citing Bennion v
Utah State Board of Oil, Gas & Mining, 675
P.2d 1135, 1139 (Utah 1933).

[t} Prior to the adoption of UAPA, agen-
vies' findings of faet were "jranted consider-
able deference and wouid not be disturbed on
appeal if supported by substantial evidence.”
Morton et Ine. v State Tax Conon'n, 814
P2 581, 435 (Utah 199D, Substantial evi-
dlence hus been defined to be “such relevant
evidence as reasonable minds might aceept
as adequate Lo support a conclusion.™  Juhu-
son v Buwrd of Review, 842 P.2d 910, 911
(Utah App.1992) (quoting Grace Drilling (o,
v Bourd of Review, 776 P.2d 63, 63 (Utah
App. 19890,

ANALYSIS

151 tidden Valley argues that the Divie
<ion has not established a prima facie show-
ing of the facts supporting its NOV. The
Division has the burden of establishing a
prima facie case as to the fact of a violation
under UCMRAS

161 The evidence is uncontroverted thut
up until November 1, 1991, Hidden Valley
wag in full compliance with the reclamatcion
plan. Because the Division certified that
Hidden Valley was in full compliance on No-
vember 1. the Division was required to estab-
lish that some intervening event or condition
occurred between the November 1 and No-

NOV, not merely the filing of an abatement plan.
Hidden Valley has not undertaken any physical
abatement under the NOV.  This appeal is there-
fore not moot and the Division's argument to the
vontrary is without merit,

s. UCMRA 1s vwtually idenncal to us tederal
counterpart, the Surface Mining Control and
Reclamation  Act (SMCRA).  See 30 U.S.C.
§5 1201 to 1328 (1977). Under SMCRA, the
Office of the Secretary of the Interior carries the
burden of establishing a prima facie showing of a
violaton. See 43 C.F.R. § 4.1171(a). Based on
this model, we likewise conclude that the Divi-
sion bears the initial burden of establishing a
prima facie showng of u wviolavon under
UCMRA.
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vembicr 19 inspeetions in order to establish a
prima dacie =howing that Hidden Valley was
not it full eomplianee.  The Division eould
Adxo ey o estublish that its prior inspections
were zomenow deficient such that noneompli-
anee actually oceurred prior to November 1.
o4l

Failure 0 Maintain Stable Uiversions

The Board found that Hidden Valley
“fafled to comply with the Permanent Pro-
aram standards and the approved Reclama-
tion Plan by failing to adequately eonstruet
and maintain eresion eontrol structures on
the outslopes of the aceess haul rowd.”
Busert on this finding, the Board upheld the
tortion of the Division's NOV that cited Hid.
den Valley for failing to maintain stable di-
versions. .\t the formal hearing before the
Board, the Division presented no wvidence to
indicate that in the eighteen davs prioe 1o the
Ispuetion giving rise to the NOV, there had
Been any change in eotditions or eireum-
stanees with regurd to the stability of the
diversions on the road outslopes.  Neither
did the Division present any evidence that it
had previously notified Hidden Valley that it
was close to u violation with respeet to the
diversions.  While inspector Malencik did
testify that during the inspection he conduct-
ed.in April 1991 he considered several areas
- the mine site, upparently including the
diversions, to be cluse calls, he also testified
that he only indicated that they should be
watched hecause they had the potential to

iecome problems. His report from that in-~

spection indicated that Hidden Valley was in
iull compliance. Consequently, the Division
has not supported this portion of its NOV
wwith substantial evidence on the record. Sce¢
Morton Int'l, 814 P.2d at 585: Utah Code
Ann. § 10-10-30(1)(0) (1988) (court will set
aside Board’s action if an adjudicative pro-
ceeding is "unsupported by substantial evi-
dence on the record”). The Division has not
established a prima facie showing that’ Hid-
den Valley had, between November | and
November 19, failed to maintain stable diver-
<ions at the mine site. In light of the lack of
record evidence supporting the Division's po-
sition, the Board's decision to uphold this
portion of the NOV was arbitrary and eapri-
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“ious, We theretore concinde that the Board
<rred in uphoiding this portion of the NOV.

Failure to Minimize Ervsion

(7,81 The Board made no tindings with
regard o Hidden Valley's allogred failure to
“minimize crosion to the extent possible.”
This court has veiterated that an administra-
tive wgeney must make findings of fact that
are sufficiently detailed s0 as to permit
meaningtul appeilate review.,  Adams o
Boand of Review of Indus. Comm'n, 821 P.2
Lo 1alitah App.9ot),

In order for us to meaningfully review the

findings of the [Board), the findings must

be  csaurficdlently  detwmled  and  inelude
wnough subsidiary facts to disclose the
steps taken by which the ultimate conclu-
sion  on each  factual  issue  was
veached...." [Tlhe failure of an agency
to make adequate findings of lact in mate-
rini issues renders its Nindings “urbitrary

amd caprewns” unless the evidence s

“elnar and uncontroverted and capable of

only one conciusion,”

Idoat =5 wquoting Nyrehn v Industrial
Conem'n, S00 P.2d 330, 335 (Utah App.1990)
teitations omitted), cert. denied, 515 P.2d 241
(Utah 1901, We may not, however, assume
that an undisclosed finding was in fact made.
Il av 5. The party defending the agency's
action hears the burden of showing that the
undisclosed finding was actually made. /.
For this Court to sustain an arder, the
findings must be sufficiently detailed to
rdlemonstrate that the [Board] has properly
arrived at the ultimate factual findings and
has properly applied the governing 1ules of
law to those findings.... It is not the
prerogative of this Court to search the
record to determine whether findings could
have been made by the [Board] to support
its order, for to do so would be to usurp
the function with which the [Board] is
charged.
Id. (quoting Mountain States Legal Found.
v. Public Serv. Comm'n, 636 P.2d 1047, 1052
tUitah 1981)).

Our review of -the record reveals no evi-
dence indicating that Hidden Valley failed to
take adequate steps to minimize erosion be-
tween the November 1 und November 19
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aispections. Inspector Malencik  testified
“rat, in his opinion, there were several addi-
tHonal steps Hidden Valley eould have taken
Ly minimize erosion, but did not identify any
specilie steps that Hidden Valley had appar-
-ntly failed to take during that vighteen-day
period. Thi Board made no findings with
respeet to Hidden Valley's alleged fuilure to
minimize erosion, und there was no evidence
presented that would have supported such a
dnding. n dight of the absence of evidence,
the Bourd eould not have found that Hidden
Valley had, between November 1 and No-

vember 14, failed to take uil reasonable steps .

1o miniize erosion. We therefore conclude
that the Board vrred in upholding this por-
tion of the NOV,

Failure to Seed and Revegetate
Disturhed Areus
The  Board round  that Hidden Villey
“fadied to comply with the ermanent o
SN standards wind the approved Reclamae
Son Plan by having tailed te soed the dis-
srbed e constirutinge the autslopes of the

aceess road.” Based on this finding. the

Board upheld that portinn of the Division's
NOV that cited Hidden Valley for failine 10
seed und revegetate disturbed areas.
There is somue dispute in the record as to
vhether Hidden Vallev thiled to seed and
revegetate the disturbed areas. However,
the Division did not introduce any evidence
that Hidden Vulley had failed to meet seed-
ing and revegetating requirements between
November 1 and November 19, Consequent-
Iy, the Division has not supported this por-
tion of the NOV with substantial evidence on
the record. The Division has not established
a prima facie showing that Hidden Valley
had, between November 1 and November 19,
failed to seed and revegetate all disturbed
areas at the mine site. In light of the lack of
record evidence supporting the Division's po-
sition, the Board's decision to uphold this
portion of the NOV was arbitrary and capri-
cious. We therefore conclude that the Board
erred in upholding this portion of the NOV.

CONCLUSION
The Division failed to establish a prima
fucie showing of the facts underlying the

violations charged in the NOV. We there.
fore reverse the Board's decision upholding
the Division's issuance of the NOV and va-
aate  the  Division's  penalty assessment
against Hidden Valley,

JAUKSON and ORME, L1, coneur.

FALULA PARMS, INC., Plaintiff
and Appellee,
v,
Bonnie B, LUDLOW. Defendant

and Appellant,

No. B0050-C A,
Conrt of Appeals of Urah,

Dees 2, 1993,

Grantee of dued from couny prirporting
1o convey tee title in vacated county highway
hrought quiet title action against abutting
lundowner. The First Distriet Court, Rich
County, Clint 8. Judkins, J., entered judg-
ment quieting title in grantee. Abutting

Jandowner appealed. The Court of Appeals,

Greenwood, J., held that; (1) county obtained
defeasible fee simple title in roadway dedi-
cated as part of subdivision map, but )
county lost its fee interest by vacating part of
roadway.,

Reversed and remanded.

1, Quieting Title >t

Quiet title action involves ultimate con-
clusion of law as to who owns disputed piece
of property.

2. Appeal and Error e842(2)
In reviewing trial court's conclusions of

law, appellate court aceords it no particular
deference, but reviews it for correctness.
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Thomas A. Mitchell (3737)
William R. Richards (4398)

3 Triad, Suite 350

355 West North Temple

Salt Lake City, UT 84180-1203
Telephone: (801) 538-5340

IN THE UTAH COURT OF APPEALS

HIDDEN VALLEY COAL COMPANY, ,
STIPULATION

Plaintiff and Appellant,
V. : Case No. 930073-CA

The UTAH BOARD OF OIL, GAS & :
MINING and the UTAH DIVISION Priority 15
OF OIL, GAS & MINING, :

Defendants and Appellants.

Appellant and Appellee through counsel of record enter into this Sﬁpulation concerning
the following Notice of Violations ("NOVs").

NOV N91-26-8-2 required as a condition of abatement reseeding of the road surface
referenced in the NOV. The terms of the 1991 NOV’s abatement and the approved abatement ,
plan itself, specifically addressed revegetation for the road surface. NOV N93-35—08—Ql was
written only for failure to attain perennial vegetation on the road surtace, a previously uncited

regulation. This failure to meet this performance standard is nonetheless addressed within the

scope of the approved abatement plan submitted by Appellant. X i



The parties therefore stipulate as follows:

1. NOV N93-35-08-01 is hereby vacated;

2. The Appellant’s Emergency Motion to Enforce Order dated November 30, 1993,
is withdrawn; -

3. There shall be no further appeals as to the fact of violation concerning
revegetation success on the road surface as it relates to N91-26-8-2;

4. If Plaintiff Appellants are successful in their appeal of NOV N91-26-8 the
Division is not estopped from enforcing revegetation performance standards on the road surface
not previously cited in NOV N91-26-8-2 or otherwise argued or raised by Appellants in this
proceeding.

The basis for both parties entering into this Stipulation is solely in the Stipylation as set
-~ ol N\

forth above. / ) i
/' E H

Thothas A. Mitcheil
Assistant Attorney General
UTAH DIVISION OF OIL,
GAS & MINING

STIRBA & HATHAWAY

m —_—
BY: %\/W

BENSON L. HATHAWAY, TR.
Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company




FABIAN & CLENDENIN

BY: /‘(\ 3 @y >

DENISE DRAGOG ~~— ]
Attorneys for Plaintiff and Appellant
Hidden Valley Coal Company

CERTIFICATE OF DELIVERY
I hereby certify that on this 5¢/day of December, 1993, a true and correct copy of the
foregoing STIPULATION was hand delivered to the following:

William R. Richards
Thomas A. Mitchell
Assistants Attorney General
UTAH DIVISION OF OIL,
GAS & MINING

3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

k\hvec\stipulation
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State of Utah

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF QIL, GAS AND MINING

366 West Nerth Tempio
o J Yried Centar, Suite 380
Tod Btovast Salt Lake City, Utah §4180-1203
Execative Director | 801-538-5340
Jozicw W. Cacter f| 801-959-3940 (Fax;
Dividaog Direciar § 8015395318 (1D}

Michael O. Laawitt

culy 5, 1995

LA

Post-ft™ brand fax transmittat memo 7671 ]a otpeges s ()

Lea Edmonson v . e - S Y 1 {(_
Properties Divisicn HAVCL " DOG N,
Cal Mat Company Gept VALY

1801 East University Drive R e esDIyv — B 1,37 “5F00
Phoenix, Arizona 85034 LoD = 253 36[~Sp | - (33 -BlE>

RE: Miping and Reclamation Seeding Coggi;mgn;‘ Hidden Valley
Mine, Cgl Mat Company. ACT/015/Q07, Emery County, Utah

Dear My. Edmonson:

I am writing about disturbed arcas that have not been seeded
at the Hidden Valley Mine. Attached is a copy of my Jdune
inspection report. It highlights certain phone discuassions and
moredover, conclusions from Director Carter, as a result of phona
discussiong that were outlined to me on June 29, 1995, The phone
discussions alluded to are theose among Director Cartex, Measrs.

Edmongon, and Settle.

This matter was discussed further at the Divigion meeting on
dune 29, 1985, Personnel attending the meeting included Carter,
Braxton, Helfrich, arnd the undersigned. Also, Mr. Carter
ccnsulted with Tom Mitchell of the Attorney General’s office

prioYy to the weeting.

Before ¢onsidering and taking suggested enforcement action,
proposed to DOGM management that I am allowed 1¢ days to try to
regclve this igsue without the necessity of writing a violation

to Cal Mat Company.
Vicolation NS1-26-8-2 concerned these issues:
(1) Ercosicon road outslope on the reclaimed road,

(2) Not seeding and mulching all disturbed areas as
committed to in the Mining and Reclamation plan, and

(3) Disturbed markers not properly located on a portion of
the reclaimed road.

e,
Tl
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L. Edmonson
Seeding
July 5, 1895

Issue (1) and {3} have bheen resclved with the ccoperation of
Mr. Edmonson and others. Further, it is 1in thé best interest
among all the ccncerned as discussed in our July 1894, ueeting
to rely on overall bond release requirements on the tctal site
rather than on compliance to move toward long range common
objectives.

It is in this spirit that I write you to explore how we may
ruesolve the aeeding ilssue without the necessity of relying on
compliance and/or further litigation to resolve this matter.

It is my sincere opinion that we can do¢ together what we
cannot do alone. Would be amenable to utilize the seeding
abatement plan you submitted in response to NS1-26-8-2 ag a
gtarting point to resclve this matter.

Sigcerely,

A DDutnil

Wm. J. Malencik
Reclamation Specialist

sd
cc: 44 Settie, Consol
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Qﬂrml Inspection Dnu:QLum,___lA;_LQQS
{0 Complete Time:__| . OQ Dam Gumto =4 : 00 sm Ggfn

{3 exploration Date of Last msmzim:w
Mine Name: Hiddﬂb \ZQ { ié(l County:éhgn.&é — . Permit NU”‘b‘fi.ACi'...Qiﬁ/QQ_L

t
Permittee and/ar Cperator’'s Neme: &(‘nﬁ oA{lglf, {‘ ¢
o ‘.'\‘ ) !

Busingss Address: _ .
Type of Mining Activity: %dergrou*d 0 surtace O prep. Plant O other
State Officiais(s}: ; '
Company Officialls): _N/A
Federal Officialts):__N/A
Weather Conditions:_Y& C\JMI’ o D

Existing Acresge: Permmcd—QﬁQ_q Distu;‘t:ed- _ " _ HRegraded- R S smﬁ?‘_ﬂ_“f Bonded;_ﬂ__

Disturbed-______ Rasgraded-_______ Sesded-____ _ 8onded-_____

ion repor

Increased/Cecreased: Permitted-
Staws: (O Exploration / £ Active / [ inactive / [ Temporary Cessation / [ Bond Forfeiture
O Reclamation ((3fhase | /| O Prasett / O3 Final Bond Reieass / (3 Liability 1996 Yex)

inspec

REVIEW OF PERMIT, PERFORMANGE STANDABRS & PERMIT CONDITION REQUIARMENTE

{nstructions ’
Y.  Scbstantiate the slaments on this inspeotion By ehecking the eporopiiste parformence standsrd.
a.  for complete {nspgctiony previde nartative juitification for any dements not fully inspected uniess element s not sppropriate to the
site, in which case chack N/A, ’
b, For parpisl inspections check ondy the elements evslusled.

2. Document say noacomplisnce situation by refstencing the NOV issued et \he appropriste petiormanne stendsid tisted below.
3. Keletence any narratives wrillen in conjunction with this inspaction at 1he approptiate performance eténdard Gated belew.
& Provide s bilef status report for o pending enforcement sutiony, permit conthiiens, ‘Division Grders, and smendments.
E!AL&;EDA N/A mgylﬁ NQV/ANE
1. PERMITS, CHANGE, TRANSFER, RENEWAL, SALE ' 0 (]
2. SIGNS AND MARKERS : &= a . g 0
3. TOPSOIL O o a a
4. HYDROLOGIC BALANCE: .
a. DIVERSIONS = adl (m) (] a
b. SEDIMENT PONDS AND IMPOUNODMENTS O g 0 0O
e.  OTHER SEDIMENT CONTROL MEASURES (> ool O 0 o
d. WATER MONITORING a 0O a a
o, EFFLUENT LIMITATIONS a g . O a
5. EXPLOSIVES o & o a
6. DISPOSAL OF EXCESS SPOIL/FILLS/BENCHES 0O 0 0 O
7. COAL MINE WASTE/REFUSE FILESAMPOUNDMENTS 0 0 g 0
8. NONCOAL WASTE g a @] a
9. PROTECTION OF FISH, WILOLIFE AND
RELATED ENVIRONMENTAL VALUES i8] O g a
10. SLIDES AND OTHER DAMAGE a a a 0
11, CONTEMPORANEOUS RECLAMATION O Q 0 O
32. BACKFILLING AND GRADING a Q 0 ]
13. REVEGETATION o O a &
14. SUBSIDENCE CONTROL O o 0 0
15. CESSATION OF OPERATIONS a ] O g
16. ROADS: _
s. CONSTRUCTION/MAINTENANCE/SURFACING (] Q a a
b. DRAINAGE CONTROLS ' 0 a ] (]
17. OTHER TRANSPORTATION FACILITIES a 0 0 )
18. SUPPORT FACILITIES/UTILITY INSTALLATIONS O 0 a O
19. AVS CHECK (4th Quarter-April, May, Junel {date} O (&) a (]
20. AIR QUALITY PERMIT : 8 O 0 (]
21. BONDING & INSURANCE 0 0 g a

Oregina-DCCM: Comes-08M, Parenrien. Pria, KOV Fily o aguel seeerlavly amiployet 143 AR
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Pemit No. ALiLQLﬂQ.Qﬂ___
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» - c - 1 P [ o s an by { o] f) n
ermugtgb bl LU AN AL DIV O GRS & PINDNG FAX NO. 351 358 3949 £ 12/01
e — .. "y
‘ ¥
STATE OF UTAK | ) >
NATURAL RESOURCES J
Civision of Off. Gas & Mining
ITrog Centar o Suite 350 » Sealt take Crry, JT84160-1257 401-538-5540 Foge 1of z .
/ - “‘“‘\\\
¥ . \\
/ NO. N 95-Z26-2-1 o \'-.
; i
7o the faillowing Permittes o Cperator .
S Name Cai Mat Corpany
. : p 3 :; 11 o
S Mine, f.dden Valiey Mine 1 suttace X Uncerground L Other
v et -84¢&
U County Emery ‘ State Utah “slephone (602) 254-84¢5 ‘
3 Maiiing Address 1801 East University Drive, Phoenix, AZ 85034
‘ ACT/0235/0
'S StatePamitio ACT/015/007
G Cwnership Catagory 3 State < Federal { ree K mixed
T A 10948
‘ o Caote of inspecrion__vURe 1%, 19953 _ A .
N 1. ’ Lor 4: 5
8 Time of inspection 1:90 Zam Rpmic: 0o Ham X pm
sanoe Operator Name (other than Parmiftee)
wasn
o Mailing Address

Under authaority of the Utah Coal Miring ond Reciamation Act. Section 40-10-1 ef seq.. Wah Code Annotated, 1953. {
the undersigned authorized representative of the Division of Oil, Cas & Mining has conducted an inspection of i
cbove mine on above date and has found vislation(s) of the act. regularions or required et condition(s) fisted
'n crtachmeni(s). This notice constitutes o separcte Notice of Vidiarion for each violation listed.

You must abate ecch of these viclatiens within the designcted abaternent time. You ore responsible for doing il

work in Q safe ond workmanlike manner.

he unaersigned representative finds thet cessation of mining is __ is hot €% expressly of in prectical effect requirad
. by this notice. For this PUIPQse, "mining” means extracting coot frermthe eanh orgw ste pile, and transporting it

witin or from the mine site. :

This netice shall remain in effect until T expires as provided on revarse s.de of this form, or is modified, termingted or .

voccted by written notice of an cuthorzad fepresaniative ot the director of the Division of Oil, Gas & Mining. Time for ‘

abatement may be extended by autherizec representative for good cause. f o request is made within a reasonatie

time before the end of abatement pericd. . ’ .

Cortified 2 234 438 027

Cate of &iidd/maiing __July 20, 1993 Time of é‘é‘i‘w*éé’/mcﬁing__li&? —am X pam
Lee Edmonson Manager
Permittee/Cperator repraseniarve B Tile

Signatur

J- Maiencik Reclamation Specialiet

V]
Divisior S & Mining répresen;Giive TiYler :
%/&Z . #26 ;:
’ Tdentification Numoer [
7/84/79 J

SEE REVERSE SIDE /
WHIR-DOGM YELLOW-OPERATOR PINK-CSM GOLIENSOD-HOV FLE )

Signgfura

BOCMAOY-1 an equa] ooPOTUNIYY employer Rev, 5192

Performance Standard Code T-1
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— -
(‘ ia‘ JlaH
NATURAL RESOURSES
1. Got § raiing Fege " __ o -
s -~
// . \\\
/ NOTICE OF VIOLATION NO. N_95-26-2-1 _
1 H
| 1
: violaton No..L__.:-.‘ - :
; ;
Naure of vioiation
Failure to camly with “he terms and cernditions of Hidden Velley Coal Mine
and reclamation plan, pemit ACT/015/007.
Provisions of act. reguicrions o permit viclatec
UCA, Title 40, Chavter 10, Parsqraph 40-10-22
R645-300-140 and -143 _
Pertion of operation 1o wiicn notice Cpoies
Hidden Valiey Cozl Mine approved reclamation pilan
-Page 46, Section 5.1, Irem 5 —
—zPage 036, UMC 817.111, Revegetation: General Requirements ; .
Certain Disturbed Arezs rot Seed ed, ro-wits —
-Road Qutsicpe
~Stream Buffer Zone, Ivie Creek Upslope
Remedial ocrion required (including any intedm steos)

Revegetate all disturbed areas following the revegetation requirements as -
itemized and Qiscussed in the éoproved reclamation pian, which anong other items
includes seedbed creparation, fertilization, required seed mix, and alfalfa hay
tneich at the raée of 4000 lbs per acre.

Abcfemenr time (inclucing inferim steps}
September 29, 1955

WHIE-DOBN! YELLOWOMA = K S ETEL/CPERAIOR GO DERROD-NOY FILE s T /

DOGMMON-3 ) ‘ an equal opportunity empioyer o 11435
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING
355 wWesi Nortr Tamplo
3 Tnad Center, Suite 350 .
wod Stowars Salt taks Cty, Utah 841301203
Exccutive Dircetar § 891-538-5340
James W. Carter #01-3593840 I"ax)
Divigion Divecter & 801-838-5319 {TODj

@ State of Utah

Michacl Q. Leavite
Covarnor

July 2C, 1995

TO: James W. Carter, Director

THRU: Lowell P. Braxtan, Associate Director, !Vlining .{Ié

THRU: Josesh C. Helfrich, Permit Supervisog .

FROM: William J. Malencik, Reclamation Spec;alist%

RE: Hidden Valley Coal Mine, ACT/015/007, Folder #2, Emery Coun
Utah

This memorandum has reference to our meeting of June 29, 1995,
regarding the issuance of a Notice of Violation ("NOV"}. | was provided a 10-day
window to ascertain if the necessary on-the-ground work could be, accomplished
without the necessity of taking formal compliance action.

Since our meeting of the 29th, | have not received any information
from Mr. Edmonson. On the other hand, | have received a letter from his attorney,
Denise Dragoo. From the tone of her letter, it appears that getting the
environmental work done without formal compliance action will not be possible.

| telephoned Mr. Edmonson to fully understand his position. He is in
Los Angeles. Talked to Carol, his secretary, and she said she would try to get Mr.
Edmonson to phone me. In his absence tried to contact Mrs. Dragoa, but she is
out until July 25th.

Again, reviewing the pros and cons in my own mind, the following key
points come t{o the fcrefront:

Caons
1. | executed an NOV on the same issue in 1991 and the Utah Court of

Appeals in substance did not uphald the District Court decision, even
though the District Court upheid the administrative decision.



‘éar—UO--ao relotledl A UIHA DIV O cas w fHINING “RX Np. BUl 4bY 3440 FoJiz7u7
Page 2
James W. Carter
ACT/O15/007

July 20, 1985

2. i do not have any new evidence. Further in my opinion, the
vegetation on the area of concern is no different than in 1991.

3. Executed stipulation between DOGM and Hidden Valley Coal Company
provides there shail be no further appeals as to-the facts of violation
concerning vegetation as related to the NOV | executed in 1991, i.e.,

NS1-26-8-2.

4. The Division stipulated that it would not appeal the Appellate Court
decision. Issuing an NOV at this time is contrary to the stipulation
signed by the Assistant Attorney General for the Division.

By
“
o
7]

Mr. Edmonson did perform the required field work on two other issues
that were involved in the N91-26-8-2 violation when compliance
action was discussed as a final coarse of action.

ot
-

2. Pending permit transfer to Consolidated Coal Company.

ibe
HAUSERS\COAL\WPRHIDDVALL MEM
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% § NAYURAL R{LOURCES 3 -

Olvislon of L. G & i rdrg

3 Tuaed Contar - Soite 380 - Suit Lone Curv. UT 3418C-1703 - 8011 636-6340 Poge 1 «_Z.z.
1 @{am‘al inspection Dale&ju hl 2L, 1985
C Complete 7ime:_G e'S) Ea&w Tomte 2, 100 Jam Mpm
0 Expioration Data ¢f Last Inspection: lo—26-9 S

Mine Name: Atildd(’_ \}CL“P_Q County: ﬁ.ﬂki"(,d_ Permit Number:A(i—Q_Lle_CQl

Permittee and/or Cperator's Name.'j("hﬁ DM ( \D \

Business Address: {8O( dju\h‘-")'(ﬁ' 'u Dxim\,,@hﬁcmx Amp«omm S5034-
Type of Mining Activity: @’ﬁndergroun: 5 surface f:? PrethP!ant g 0 other
State Officiatsts): B [ Melerdk
Company Officislisl:__“{Nowne.

Federal Officialls):___t{[p

Weather Coaditions: Hﬂ'{“ e
Existing Acregage: Perrm‘ued~g_50_ Qisturped- 4 Regradec¢-__ "7 _ Seeded‘-?i“f_l‘ Bonded-_r]_____
Incteased/Decreased: Permitted-___ Distucbed~______ Regraded-____ Seeded- _ Bonded-______
Staws: [ exploration / O Active / %ative / {J Temporary Cessation / (J Bond Forfeiture

{0 Reclamation (L:f/Phasel !/ G phase it / 3 Final 8ond Retease / (I Liability 1990 veer)

ion report

4

inspee

*»

REVIEW OF PERMIT PERFORMANCE STANDARDS & PERMIT CONDITION REQUIREMENTS

Instructions

Substentiate the elemaents on tnis inspection by chacking the appropriste pactormance standard.

a. For gompiate inspections provide navrative justification for any elaments not fully inspacted unless alermont is net sppropriate to the
sile, in which case check N/A.

b.  For partial inspactiors check onfy the eiements evalueted.

Document any noncompliance sitvation oy referencing the NOV issusd st the appropriste perfermance standard listed below,

Referenca any narratives written in conjuncticn with this inspection at the appropriate petformence standard fisted below.

Frovide » beief status roport for afl peading enfercement gctions, permit conditions. Division Orders, and amendmonts.

EVALUATED N/A COMMENTS  NOV/AENF

Aub

0

1. PERMITS, CHANGE, TRANSFER, RENEWAL, SALE
2. SIGNS AND MARKERS
3. TOPSOIL
4. HYDROLOGIC BALANCE:
a. DIVERSIONS

D&{D

DK
\
an I\D 0noo

0
a a
a O
13/ O
b. SECIMENT PONDS AND IMPOUNDMENTS O C 0
c. OTHER SEDIMENT CONTROL MEASURES cal 8| o
d. WATER MONITORING 0 0 0
e. EFFLUENT UIMITATIONS O ) 0 D
§. EXPLOSIVES oo " 0O G
8. DISPOSAL OF EXCESS SPOIL/FILLS/EENCHES =gl 7 0 0
7. COAL MINE WASTE/REFUSE PILESAMPOUNDMENTS = . = O C
8. NONCOAL WASTE 5 o 0 &
9. PROTECTION OF FiSH. WILDLIFE AND
RELATED ENVISONMENTAL VALUES o . 0 O
10. SLIDES AND OTHER DAMAGE 28— O 2 G
11, CONTEMPORANECUS RECLAMAT!ON a 0 0 G
12. BACKFILLING AND GRADING > e O &)
13. REVEGETATION a g & &
14. SUBSIDENCE CONTROL ] = 0 0
15. CESSATION OF QPERATIONS G ] ) 3
16. ROADS: '
a. CONSTRUCTION/MAINTENANCE/SURFACING c C o] O
b. "~ DRAINAGE CONTROLS {3 = c O
17. OTHER TRANSPORTATION FACILITIES 0 C O o
18. SUPPORT FACILITIES/UTILITY INSTALLATIONS 0 0 O 0
19. AVS CHECK (4th Quarter-Agril, tay, June) {date) 1] a O
2C. AIR QUALITY PERMIT O Q 0 g
21. BCNDING & INSURANCE = = a 8|

Oegmet-QOGM. Copen-OSM, Pevmntan. Price, NOV-Fide ~ -+ -« - oo T 1 gquet opportunwTy emplayer W3 AR
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BEFORE THE BOARD OF OIL, GAS AND MINING
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FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

one way?

THE HEARING OFFICER: Do we have witness problems?

MR. RICHARDS: I mean, I’d invoke it.

MR. STIRBA: No, we don’t have any witnesses here.

THE HEARING OFFICER: Okay. We’ll keep it
consistent across-the-board. Let’s have Mr. Edmonson
sworn.

LEE EDMONSON,

having been duly sworn was examined and testified
as follows:

THE HEARING OFFICER: Thank you.

DIRECT EXAMINATION

BY MR. STIRBA:

Q. Mr. Edmonson, would you please state your full
name and spell your last name for the record?

A. Lee Pearce Edmonson, last name is

E-D-M-0-N-~S-0O-N.

Q. Mr. Edmonson, are you presently employed?
A. Yes.
Q. And where are you employed?

A, I'm employed by CalMat Co.

Q. And where is CalMat Co. located?

A. The corporate office is in Los Angeles. I am
officed in Phoenix, Arizona.

Q. What is your position with that company?

181
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FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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A, I am the manager of planning and regulatory
affairs for CalMat, for Arizona, New Mexico, Utah
operations. I’m also an assistant secretary of a number
of subsidiaries, including Hidden Valley Coal Company.

Q. In your present capacity with CalMat, can you
generally describe what duties you have, especially as
it may relate to reclamation?

A. I am in charge of all of the acquisitions in
my region, whether it’s acquisitions of companies or
lands that we would use for mining activities, and for
the short and long-term planning of those properties,
including all of the land use entitlements you’d use --
or need to utilize for mining operations.

| Q. What kinds of business is CalMat Co.
principally engaged in?

A. Our principal business is mining and sale of
concrete aggregates or aggregates, rock and sands,
concrete and asphalt materials.

Q. CalMat Co., has it been involved in other
reclamation projects?

A. Yes, it has.

Q. Would you please tell the Chair about the
reclamation experience that CalMat Co. has had other
than the specific matter?

MR. RICHARDS: Is this relevant? I’d object on the

182
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FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

grounds of relevancy. CalMat’s ability to perform under
their reclamation obligations under other sides is
irrelevant whether they performed under this.

THE HEARING OFFICER: I think I’11 allow it just
for background.

MR. STIRBA: 1It’s just background. That’s all it
is. Let me just say, I think it’s important for the
Chair to understand a little bit about this company
because there have been some serious accusations made
about its conduct, and I think it’s important for the
Chair to have some appreciation for the kind of company
it is. That’s why I‘m asking.

THE HEARING OFFICER: I’m going to allow it.

MR. RICHARDS: That’s fine. And I don’t -- I agree
with his earlier characterization that calMat’s a good
citizen. We are not here for any bad conduct they’ve
done. We’re here to make sure the regulations are
performed.

THE HEARING OFFICER: All right, thank you.

Mr. Stirba?
BY MR. STIRBA:

Q. If you remember the question, Mr. Edmonson?

A. I remember the question, and I’11 preface that
CalMat is a publicly held company operations in
California, Arizona, New Mexico. In California all of

183
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25

our operations are subject to the 1975 Surface and
Mining and Reclamation Act which is a state statute.

All of our facilities there numbering in excess of
30 have bonds and reclamation plans on them. We have
operations in Arizona; although there is no requirement
for reclamation plans, most of those have in-house
documents that we have, we follow and guide us in our
operations.

Q; And are you -- have received any commendations
for your reclamation work?

A. Yes, we have.

Q. Tell us about those, please?

A. We received an award from the California
Mining Association last year for a reclamation project,
I believe that one was in Poway on tribal lands near
San Diego; received a commendation from the Bureau of
Land Management for that same reclamation project; and
we are regularly -- well, at least once a year featured

on the California Division of Mines and Geology Magazine

which is published by the Department of Conservation for
several different types of reclamation that we do.

Q. Mr. Edmonson, the actual respondent in this
case is Hidden Valley Coal Company. Could you please
tell the Chair the relationship between Hidden Valley
Coal Company and CalMat Co.?

184

- 1145




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. Hidden Valley Coal Company is the successor in
interest to Soldier Creek Coal Company. Soldier Creek
was owned originally by California Portland Cement
Company. It’s a wholly-owned subsidiary, California
Portland Cement and a company named Conrock merged in
1984 creating CalMat. The Soldier Creek Mine was
sealed, I believe, earlier testimony was 1985. I’11
rely on that date.

The assets of the Hidden Valley property were
retained by the company. Soldier Creek was renamed to
become Hidden Valley Coal Company because, apparently,
the buyers wanted to retain the Soldier Canyon Mine
name, so we just changed the name of the corporation.

We still own the subsidiary and its asset, Hidden Valley
property.

Q. As such, Hidden Valley Coal Company owns the
mine property which is the subject of this dispute; is
that correct?

A. Correct.

Q. Now, calling your attention to the latter part
of 1970, do you have an understanding of the history of
the development of Hidden Valley -- the Hidden Valley
Mine at that time?

A. Yes.

Q. And could you please generally indicate what

185

114¢



FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

your understanding is as to what was occurring in the
1978 to 1979 time frame?

A, The company was —-- basically at that time had
purchased the property that was still a prospect. It
was exhibiting various types of feasibility analyses
concerning the extraction of coal to see if it would be
feasible to remove coal.

Q. Now, you say "a prospect." What do you mean
by a prospect?

A. Well, a mining property goes through several
phases when you analyze it and a feasibility analysis,
you need to know how much of what is there basically,
and to prove that out you use various drill hole
techniques, pull core samples to determine the quality
of material, the volume of material that’s there. And
during that period of time that’s basically what the
company was doing.

Q. What did the company do to investigate or
evaluate the prospect, as you refer to it?

A. We relied upon -- I think -- I believe there
were six drill hole analyses that had been conducted.
We drilled another two holes, I believe, and with those
results not being completely satisfactory, in other
words, they didn’t give us all the information we were

looking for, appeared to be some inconsistencies, we
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pulled some bulk samples from the existing mine attics
that were there, the portal areas that were identified
on some photos earlier were pre-existing, and we pulled
some bulk samples, I believe about 6,000 pounds, and
sent them to a laboratory for analysis.

Those results came back significantly different
than the original core hole analyses that were provided
by the seller of the property and lessor of interests.

Q. Did that analysis have an impact on a
determination as to whether or not the mine would be
made operational?

A, It caused a great deal of concern.

Q. Why is that?

A, Because the coal quality, specifically the
amount of sulfur that was found in the bulk samples, was
significantly higher than that which was found in the
core samples which were the basis for the purchase of
the land originally.

Q. And are you aware of the analysis that was
done by the management of Soldier Creek Coal Company at

that time as to whether or not the mine should be

developed?
A. Yes.
Q. Okay. What did -- what determinations were

made at that time?
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A. Well, the end result was that the quality of
the coal in place was such that it would require
extensive preparation in order to remove the sulfur for
-- in order to be able to utilize the coal to fire our
cement kilns because of the environmental regulations in
place at the time and decided to stop the activity to
evaluate the prospect. We felt we had enough
information at that time to make a decision.

Q. And when did that occur?

A. My recollection was late ’80 or ’81. I forget
the exact date.

MR. STIRBA: May I approach the witness, your
Honor?

THE HEARING OFFICER: Certainly.

MR. STIRBA: Your Honor. Mr. Chairman.

(Discussion off the record.)
BY MR. STIRBA:

Q. Mr. Edmonson, let me show you what has been
marked as R-8. Do you see that?

A. I’'m sorry, you walked away.

Q. I’'m sorry. R-8, do you see that?

A. Yes.

Q. And what is that?

A. This is an internal document of the Management
Committee meeting for Soldier Creek Coal Company.
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A. No, I am not.

Q. Prior to November 19th of 1991 when the N.O.V.

was issued, were you -- or the inspection was occurred
where the N.0.V. was issued, did you receive any
information that there was a concern about vegetation,
revegetation of the site from the Division?

A. Revegetation what?

Q. Revegetation of the sité that had been place
at the site?

A. No.

MR. STIRBA: That’s all I have at this time. Tha
you.

THE HEARING OFFICER: Mr. Richards?

CROSS-EXAMINATION

BY MR. RICHARDS:

Q. Mr. Edmonson, where were you employed in 198

A. I was employed by Southern Pacific Milling
Company, a subsidiary of -- I believe at that time it
was Coppers.

Q. How long did you remain employed there?

A. Approximately ten years.

Q. So till 1990 approximately?

A. From 1975 till 1984 with Southern Pacific
Milling Company based in Oxnard, California.

Q. Did that company have any relationship with

d

nk

0?
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CalMat, Hidden Valley or Soldier Creek?

A. In a similar business.

Q. But not related by corporate documents?

A. No corporate relationship.

Q. So at the time the minutes of the Management
Committee were approved in September 9, 1980, you had no
personal knowledge whatsoever of what happened?

A. I was not present, no.

Q. You testified earlier that in September 9,

1980, Hidden Valley ceased mining operations; is that

true?
A. Correct.
Q. Is that permanent cessation?
A. Yes.
Q. Did the minutes the management -- that’s a

tough one, management minutes reflect that operations
would cease permanently and they had no indication
whatsoever of future development?

A. Would you like me to read that?

Q. Yeah. Would you read paragraph one, please?
A. The entire thing?
Q. Yes. It’s the portion you read earlier into

the record on page four.
A. Is this the same paragraph I read earlier?
MR. RICHARDS: May I approach the witness? Do you
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mind me approaching him?

MR. STIRBA: No, not at all.

THE WITNESS: Oh, paragraph numbered one.
BY MR. RICHARDS:

Q. Right. Sorry.

A, Not the first paragraph. "Further development
of the Hidden Valley property wil; be temporarily
suspended and will be reassessed from time-to-time in
light of the then current level of capital expenditures
believed necessary to make the property operational as a
mine and the costs of mining and hauling coal therefrom
vis-a-vis the market for coal."

Q. So the minutes say that Hidden Valley’s
temporarily suspending, not permanently, correct?

A. That’s what they say.

Q. And they say they’re going to assess the
requirement; is that true?

A. That’s what it says.

Q. And they say they’re going to weigh the coal
market against operational costs and make a
determination in the future whether they want to
produce, correct?

A. Correct.

Q. So they didn’t permanently cease. Earlier you
testified in September -- it was 1980 or ‘81, I believe,
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-- that you were doing exploration work; is that true?

A. Correct.

Q. Are you familiar with what is marked R-16?
It’s an affidavit that you submitted. May I approach
the witness?

THE HEARING OFFICER: Yes.

THE WITNESS: Yes.
BY MR. RICHARDS:

Q. On paragraph -- is that your affidavit?

A, Yes, it is.

Q. And that’s your true statement, to the best of
your knowledge?

A, Yes.

Q. On paragraph five, did you state that
exploration activities were conducted prior to 19772

A. Yes, I did.

MR. RICHARDS: Thanks. That’s all the questions I
have.

THE HEARING OFFICER: That’s it? Anything
further?

MR. RICHARDS: On that exhibit.

THE HEARING OFFICER: Oh, on that exhibit. I'm
sorry.
BY MR. RICHARDS:

Q. Earlier you said that Hidden Valley or Soldier
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Creek complied with every request made by the Division;
is that true?

A. Yes.

Q. Did you comply with the requests made in the
N.O.V. that’s the subject of this action?

A. Yes. Insofar as we have done, we’re going
through the administrative procedu;e which is the
correct way to address a grievance.

Q. The N.0O.V., I believe, required you to submit
a plan to abate erosion. Did you submit that?

A. No.

Q. Have you reseeded the outslopes which was the

abatement measure for the N.0.V.?

A. No.
Q. Earlier you stated that you’ve complied with
all permit requirements and regular -- and performance

standard requirements; is that true?

A. Yes.

Q. I’d like to show you what has been marked
Exhibit 3 and 4. May I approach the witness?

THE HEARING OFFICER: Yes.
BY MR. RICHARDS:

Q. Let’s start with Exhibit 3, please. Would you
-- I don’t know if you’ve seen that before. I711 tell
you that that has been admitted as part of the
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reclamation plan of the 1980 mining reclamation plan,
but if you’d take a second to read that.

On the last paragraph it states: "The rills or
gullies that may appear during post-reclamation
monitoring will be stabilized by filling with soil and
rocks. Chronic sites will be stabilized with small
gabions." Have you riprapped the phannels?

A. Which channels are you referring to?

Q. On either one, two or three.

A, Yes.

Q. Sufficient to minimize erosion?
A. Yes.

Q. Okay. Have you placed small gabions at the
top of each channel?

A. There’s no gabions, no.

Q. Okay. Would you turn to Exhibit 4. I would
like to read to you the -- well, it’s the first full
paragraph under Revegetation, General Requirements.
There it states that the road fill slopes and some small
sites will require hand application of seed, mulch and
fertilizer.

Has anybody from Hidden Valley ever seeded the
outslopes?

A. Where were you reading from?

Q. Oh, I’m sorry. It’s the first full paragraph
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under Revegetation, General Requirements.

A. Okay. You’re starting in the middle of the
paragraph.

Q. Right. 1I’m sorry.

A, Okay.

Q. It’s the second line down there, it says:
"The road fill slopes and some smgll sites will require
hand application of seed, mulch and fertilizer."

A, Yes.

Q. Is it your testimony that Hidden Valley has
actually seeded the outslopes?

A. No.

Q. Okay. So, in other words, then Hidden Valley
has not complied with what they promised to do in its
own reclamation plan; is that true?

A, That’s not true.

Q. Didn’t you just say that they haven’t seeded
the out -- you haven’t seeded the outslopes? Right here
it says: "The road fill slopes will require hand
application of seed."

MR. STIRBA: Object. It’s argumentative.

THE HEARING OFFICER: I think he’s entitled to an
answer to that one. Have they or haven’t they done what
-- well, --

MR. RICHARDS: I believe he’s -- actually, he’s
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BY MR. RICHARDS:

Q. What personal knowledge do you have of what
development work occurred in 1980 in the mine site?

A. No personal knowledge. I was not on-site.

MR. RICHARDS: Thank you.

MR. STIRBA: That’s all I have for this witness.

THE HEARING OFFICER: All right. Thank you,

Mr. Edmonson.
(Discussion off the record.)
(Recess.)

THE HEARING OFFICER: Mr. Stirba, your next
witness?

MR. STIRBA: Yes. We would call Ms. Karla Knoop,
Mr. Chairman.

THE HEARING OFFICER: All right.

KARLA DIANNE KNOOP,
having been duly sworn was examined and testified
as follows:

THE HEARING OFFICER: Thanks again.

DIRECT EXAMINATION
BY MR. STIRBA:

Q. Now, Karla, I just want everybody to know you
have never testified before in this kind of context,
have you?

A. No.
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Q. So this is a first and it’s okay to be a
little bit nervous, but I just want everybody to know
that you’re no professional expert or professional
witness; is that right?

A, Right.

MR. RICHARDS: We’ll take that as an admission.

MR. STIRBA: I said professional.

MR. RICHARDS: You said expert.

MR. STIRBA: I said professional.

THE HEARING OFFICER: Come on now. Okay.

BY MR. STIRBA:

Q. So anyway, relax. Why don’t you, if you
would, state your full name and spell your last name,
please?

A. My name is Karla Dianne Knoop, K-N-0-0-P.

Q. Where do you live, Ms. Knoop?

A. I live in Helper, Utah.

Q. And how long have you lived there?

A. Five and a half years.

Q. And are you presently employed?

A, Yes. I’m employed by JBR Consultants.

Q. And tell the chair what JBR Consultants is?

A. JBR Consultants is an environmental consulting
firm who does various types of environmental work for

various clients, including Hidden Valley Coal Company.
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Q. And how long have you worked for those folks?
A. Approximately four years.
. Do you have a specific position with them?

Q
A. Yes. I’'m a hydrologist with JBR.
Q. And what does a hydrologist do?
A

. A hydrologist is a person who deals with water

in very general terms, both the effects and the causes

‘( . . [ [ 3
of water; in our situation mainly in natural situations,

storm runoff, water quality, erosion and sedimentation.

Q. In your work for JBR as a hydrdlogist, have
you applied that expertise in your work on the Hidden
Valley Coal Mine?

A. Yes.

Q. And is that the particular perspective in
which you primarily worked at that site?

A, Primarily, yes.

Q. Now, Ms. Knoop, you’ve had some education in
that particular field; is that correct?

A. Right.

Q. Would you please tell the chair what your
educational background is in that respect?

A, I have a Bachelor’s of Science in 1979 from
Utah State University, the G.E. degree is watershed
science.

Q. And since that time have you also worked in
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the field of hydrology other than your work at JBR?

A. Yes, I have.

Q. Would you tell us, please, what other work
experiences you’ve had in the field of hydrology?

A, Upon graduating from college in 1979, I worked
approximately a year and a half for Oregon State
University as a research scientist on erosion and
sedimentation studies in the coast range of Oregon;
subsequent to that I worked for the BIM in their Denver
Federal Center which was also a research type branch oft
the BLM and did erosion and sedimentation studies in
Carbon and Emery Counties of Utah; after that I worked
for another private environmental consulting company
called Uintex Corporation that was headquartered in Salt
Lake where we did numerous consulting short-term type
projects, some dealing with erosion and sedimentation,
some dealing with structure, design for various types of
clients.

Q. What kinds of work have you done for JBR in
the field of hydrology since you have been employed
there?

A. Quite a wide range of problem afeas, water
quality issues, structure design, sediment pond
channels, riprap facilities for both mine areas, urban
areas, reclamation areas, water rights assessnments,
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permitting represented issues and reclamation issues, as
well mostly related to hydrology and sedimentation.

Q. Do you -- have you published any articles or
authoritative materials in the field of hydrology?

A. Yes. Several in professional bulletins with
various other authors and other nonpublished but
produced official documents that are related to work for
specific clients that are either private information and
public information, as well.

Q. The bulletins you’re referencing, do you
recall what bulletins you have been published in?

A. Water Resources Bulletin is one which is a
professional bulletin of the American Water Resources
Association. I think probably the majority of them are
that. |

Q. And is that considered an authoritative

bulletin in the field of hydrology?

A, Yes, it is.

Q. And are you also a registered professional
hydrologist?

A. Yes, I am.

Q. And what does that entail?

A. That’s a certification procedure. Nationwide
certification is given by the American Institute of
Hydrology which is a professional organization similar
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to the Professional Engineers Society certification is
accomplished by a combination of experience, an
examination procedure similar, again, to the engineering
certification that engineers go through, the combination
of those results of you being able to be certified.

Q. That certification is not automatic then; is
that correct?

A. Oh, no.

Q. Do you belong to any organizations in the
field of hydrology, professional organizations?

A, Yes. I belong to the American Institute of
Hydrology which is the organization that registers that
we just discussed. I belong to the American Water
Reserve Association, and I belong to the Association of
Women Geoscientists.

Q. Now, Ms. Knoop, you’ve worked on the Hidden
Valley Mine; is that correct?

A, Yes.

Q. And what kind of work have you done at the
Hidden Valley Mine in.a general way?

A. I have done a combination of water sampling
for monitoring purposes, inspection and maintenance of
the site, as far as overviewing the effectiveness of the
revegetation and reclamation efforts at the site.

Q. And were you instrumental in any hydrology
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designs or hydrology constructs that are presently at

the nine site?

A.

Not in the original configuration. I’ve been

responsible for some of the work that was done

subsequent to the initial reclamation.

Q.

And when did that -- when did your work start

at the site?

A.

Q.

of 1991, were you present at the mine site at that time?

A.

Q.

A.

Beginning in 1987.

Now, calling your attention to November 19th

Yes, I was.
And what was your reason for being there?

I was there to accompany the Division

inspector on a regular monthly inspection at the site.

Q.
A.
Q.
A.

Q.

Who was the Division inspector?

Bill Malencik.

Was anyone else present at that time?
Yes. There was an OSM inspector present.

And as a result of that inspection, were

certain N.0.V.’s or an N.0.V., rather, issued to the

company?
A.
Q.

N.O.V. as

the road?

Yes, as a result of the inspection.
And are you familiar with page one of that

it would relate to drainage control issues on
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A. Yes.

Q. And would you explain to the Chair how you’re
familiar with that violation or that Notice of Violation
as it would relate to what happened on November 19th of
1991, Jjust in a general way?

A. The violation was given as a result of the

fill slope of the road and erosion associated with that.

Q. How many specific areas were noticed up in the
violation?
A. There were three specific erosion features

mentioned predominantly along with a general, I think,
description of erosion elsewhere on the site.
Q. Those particular erosion features, you’re

familiar with those?

A. Yes.
Q. You’ve seen them?
A, Yes.

Q. You know exactly what it is that the
inspectors are claiming is in violation?

A, Yes.

Q. How many times since 1987 have you been at the
mine site?

A. I visit the mine site at a minimum of six
times a year, so over the past five years that’s a
minimum of 30 times I’ve been out at the site; in
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addition to that, I have been down there on other
occasions other than the inspection visits to do

repairs, et cetera.

Q. Have you been at the mine site with Division
employees?
A. Yes.

Q. And what is the purpose of you being there
with them? |

A. To accompany them on behalf of Hidden Valley
Coal Company on the inspection and to witness, answer
questions, et cetera on any aspect of the inspection
they might have.

Q. Approximately how many times have you been
there with Division employees from 1987 through November
of 199172

A. Probably 12 to 15 times.

Q. During those inspections that you had with the
Division employees, do you engage in conversation about
the condition of the property?

A, Yes.

Q. Do you discuss hydrologic features or problens
of any kind?

A. Yes.

Q. Is it generally fair to say that there’s a
discussion about the condition of the reclamation
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project and any issues that may have arisen since the
last inspection?

A. Yes.

Q. Now, Ms. Knoop, there is a road which I’11
refer to as an access road that runs through the claimed

area, correct?

A. Yes.
Q. Could you describe that road for me, please?
A, The road is a cut and fill road constructed

sort of as a dugway along a steep cliff area. It was
constructed using dynamite and so forth and the end
result is a very steep cut slope, predominantly in
bedrock.

The road surface itself is at this point loose fill
material. The road outslope is comprised of varying
particle sizes all the way from small fine particles up
into course bedrock. There’s some course boulders.
There’s some exposed bedrock in the area. 1It’s a very
steep, rocky outslope that toes out into the bottom of
the ephemeral street channel that parallels it.

Q. Are there water bars on the road?

A. Yes.

Q. What is a water bar?

A. A water bar is a road drainage feature that --
it’s used to direct roadway and upstream area runoff
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across the road in a safe manner so that it does not
continue down the road surface.

Q. How many water bars are there?

A. Approximately 13.

Q. And why would you not want the water to run
down the road surface rather without having water bars?

A, The roadway itself is a fairly steep feature.

The water bars serve to break up the drainage area
contributing flow to the road into smaller parcels and
thereby reducing the volume of water that is conveyed on
any one portion of the road reducing the velocity of
that water and the subsequent potential for erosion off
of the road surface itself.

Q. The water bars that exist at the Hidden Valley
Mine, do they direct the flow of water?

A. Yes.

Q. And where do they direct the water flow?

A. They direct water flow across the road to the
crest of the road fill.

Q. The area where they’re directing the water,
can you call that an outslope?

A. Uh-huh, yes.

Q. Is that a good term for it?

A, Yes.

Q. And would you tell the Chair what the outslope
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entails at the Hidden Valley Mine?

A. The outslope is simply the fill material of
the road fill itself. 1It’s not a structure, a designed
feature down the fill. 1It’s simply the edge where the
water bar -- the downstream edge of the water bar stops
and spills over the crest of the road and that is the
outslope area.

Q. So is it fair to say that the drainage
directed by the water bars envisions that the water will
go onto the outslope of the road?

A. Yes.

Q. Given that, would there be erosion that would
occur as a result of that water going down the outslope?

A. Yes.

Q. Would you please explain to the Chair how that
occurs and why?

A. Water, as I said, is conveyed across thé water
bar to the edge of the crest of the road and at that
point is discharged down the fill slopef The fill slope
is very steep. Slopes are between one and one and a
half to one so it’s almost a vertical slope of the
length of the slope which is approximately 50 feet in
most areas.

So you have a very long and very steep stretch of
material which is a nonengineered type of fill when the
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road was constructed as -- again, as I said, there’s all
sorts of particle sizes, including very fine particles
that are susceptible to erosion with water moving over
any velocity at all across that.

Q. Describe, please, what the water bar looks
like and what it’s composed of?

A. The water bar is constructed of the same
material as the road surface itself, just the native
fill material that was used in the building of the road
during reclamation to construct the water bar, a
bulldozer was simply used to push -- scoop out a small
channel across the road surface at an angle, at about a
45 degree angle downstream, and there’s a small dip on
the uphill side, and then a fairly small, about
approximately two foot high berm on the outside downhill
side of the road. 1It’s angled such that it will direct
water down at a fairly uniform radiant across the water
bar.

Q. Are they angled across the road?

A. Yes, at approximately 45 degrees.

Q. Why is that?

A. If they were angled -- if they weren’t angled
and they were perpendicular to the road surface, they
would really not be on sufficient grade to convey water
across. Water would tend to pond on the road itself.
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If they were at a steeper angle then that water would be
conveyed across them, but you could have erosive
velocities, the steeper the angle that the water is
being conveyed at the more likely you are to have
erosion.

Q. Now, Ms. Knoop, since 1987 when you started to
work on this project, have you been aware and personally
observed the water bars continuously in your inspections
from that point until November of 19917?

A. Yes.

Q. And is that also true with the outslope areas
where the water is directed?

A. Yes.

Q. Thank you. Now, I’m going to offer,

Mr. Chairman, our video which, I believe is Exhibit
R-80, and I’d like to play that at this time and I’11
ask Ms. Knoop -- and I’1l1l get out of your way. The
video R-80, you’ve seen that, correct?

A. Yes, I have.

Q. And that is a video of the mine site and the
particular gullies that evidently are in violation,
true?

A. True.

Q. And does that fairly and accurately depict the
condition of the mine property as of the date, June 17th
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of 19927

A. Yes.
Q. When the actual video was shot?
A, Right.

Q. All right. Well, we’ll play it.
(Whereupon the videotaped was played.)
BY MR. STIRBA:

Q. I'm just going to stop it here, Ms. Knoop, and
I realize it’s not the greatest, but I think we can just
get a good picture when I continue this back. I just
want to ask you this area in here, is that the access
road?

A. Yes.

Q. And is this area over here that I’m pointing
to which is to my left and to the left of the screen, is
that the area where the water bars direct the water to
the outslope?

A, Yes.

Q. And then that goes into the ephemeral drain
that you just identified?

A. Right.

(Whereupon the videotape was continued.)
BY MR. STIRBA:
Q. Ms. Knoop, you’ve mentioned in the wvideo abdut

the size of the particles on the outslope rocks or other
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material. Does that have some significance to you as a
hydrologist in terms of the hydrology of that project?

A, Yes. For two reasons: First, just because of
the variety and the nature of the particle sizes that
are comprising the fill slope, it makes any sort of
structural features to be placed on the road fill very
difficult to design. You’ve got an unengineered fill
slope basically with any number and variety of particles
that don’t necessarily compact well or fit together
well.

The second reason that is of significance is
because in general one can say that the finer or the
smaller the particle sizes, the more likely it is to be
eroded by water running across it.

Q. In your opinion, as a hydrologist, the
configuration of the water bars, is that the most
effective way of controlling drainage or certainly an

effective way of controlling drainage with respect to

that road?
A. Yes.
Q. You talked in the video about an event in

1987, storm event. Would you please explain what that
storm event was?
A. Yes. 1In late summer of 1987, there was a

severe thunderstorm event over the site and we don’t
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know specifically how much rain fell in what period of
time, but it was a significant amount of rainfall in a
very short period of time.

It resulted in runoff occurring basically all over
the site itself, as well as runoff occurring in the
upstream undisturbed ephemeral drainage that was
conveyed through the site.

Q. As a result of that storm, was there any
activity that was performed concerning the drainage on
the road?

A. Yes.

Q. Tell us what that was?

A. There was quite extensive repair work done all
over the entire site, specifically on the road. The
water bars were completely redone, rock was brought in
from off-site, as well as rock moved around on-site to
place into the gullies that were created as a result of
that water being conveyed over the water bars.

The integrity of the road surface itself was
maintained by placement of rock and re-excavation,
reconstruction of those water bars. After that was
done, the entire road surface was ripped again to
provide moisture retention capacity and revegetation was
done.

Q. Now, did you personally observe the condition
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of the particular N.O.V. sites after the repair work was
done iﬁ 19872

A. Yes.

Q. And you certainly -- I think you testified you
observed them on November 19th of 1991, correct?

A. Yes.

Q. Was there a difference between the condition
of those sites in 1987 at the time you observed them in
the condition that they appeared in 19917?

A. Yes.

Q. Would you please describe what difference, if
any, there was?

A. There’s basically a difference because of two
different reasons: First, another severe rainstorm
event occurred in the fall of 1989 and some of the
material placed in the water bar outfalls in 1987 was
lost down slope.

In addition to that, there’s been incremental
erosion of those water bar outfalls slightly enlarging
the gullies that were created in ’87.

Q. With respect to the gullies, would you

consider the difference between ’87 and /91 to be

significant?
A. Not significant. There’s been some change but
not a substantial change.
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Q. Is the general configuration of the gullies
the same in ‘91 as it existed after the repair work in
r877?

A. Generally.

Q. Now, did you have a conversation with anyone
at the inspection on the 19th of November of ’91?

A. Yes.

Q. And who did you have a conversation with?

A. Well, I had conversations both with
Bill Malencik and Mitch Rawlings, the OSM inspector.

Q. And specifically did you have conversations
about the apparent concern about the gullies which are
now the subject of the N.0.V.?

A. Yes.

Q. And would you please tell the Chair who said
what at that time about the gqullies?

A. The -- basically the OSM inspector,

Mitch Rawlings, was quite concerned about the gullies.
That was his second visit to the site. He was not
familiar with the site in the past five years.

He was quite concerned about these gullies because
they exceeded what he considered to be the standards for
erosion in the area. We had discussions -- I brought up
the fact that these gullies had been there since 1987
and that there had never been a problem on previous

232

1193




FORM CSR - LASER REPORTERS PAPER & M4FG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

inspections with those and he said that that was
basically irrelevant. The gullies were there, they were
excessive, and he proceeded to make measurements on‘
then.

Q. At any time prior to that day, did anyone from
the State who inspected the property with you indicate
to you that the condition of those gullies and those
outflows after the repair work in /87 was in violation
of any rule or regulation?

A, There may have been some discussion after the
event in 1989 where we had planned on putting some more
rock in those. We certainly, I’m sure, talked about
those gullies but no mention of those had beén made on
anything annual -- or the monthly inspections.

Q. Now, calling your attention to January of
1992, were you at the mine site in January of 19927

A. Yes.

Q. Do you recall the day when you were there?

A. I believe it was the 20th of January.

Q. And were you there with anyone?

A, Yes. I was there witﬁ Tom Munson, Division
hydrologist, conducting an inspection.

Q. Mr. Munson is a Division of 0il, Gas and
Mining hydrologist?

A. Yes.
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Q. And you were there with him on his inspection

of the site?

A. Right.

Q. At that time was anyone else present?

A, No.

Q. Did you have a conversation with him about the

subject matter of page one of the N.O.V.?

A. Yes.

Q. Would you explain, tell us, please, what
conversation you had with him at that time about that?

A. We discussed the N.0.V. We discussed the
technical aspects of responding to the terms of the
N.0.V., what his recommendations might be on how to
address those, what the practicality of addressing those
would be, what options we might have in addition to
simply trying to come up with a way to repair the
gullies since there’s really no good solution to that.

We also discussed the requlations that were cited
in the N.0.V. and the regulations in general as far as
their applicability to his site, such as the Hidden
Valley site.

Q. Did he express an opinion at that time to you
about the applicability of the rules?

A. Yes.

Q. What did he say?
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A. He said that it -- that it’s evident that the
regulation don’t knowingly in all cases fit the
environmental situation, and especially in an area like
Hidden Valley where you have a very harsh site, very
arrid but yet with the potential to have very short-term
severe precipitation events.

Q. What was he referring to when you say "harsh
site" and significant rain events? What does that mean?

A. Well, just basically that the site is a desert
site with a low annual rainfall making establishment of
vegetation and topsoil very difficult. There’s a lot of
exposed rock geologically.

The climate of the area, the weathef patterns are
such that you get very infrequent severe rainfall events
that don’t allow enough storage of soil moisture to
produce plant growth but can cause major damage from
erosion through unvegetated areas.

Q. Is all that significant in terms of the
ability to control erosion on the outslopes and with the

water bars configured as they are?

A. Yes.
Q. And what is the significance?
A. The significance is, again, that there is

little likelihood of getting vegetation established on
those areas. There is no real way to engineer a
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structure across those fill slopes given the nature of
the material.

The whole area, both the disturbed area and the
surrounding undisturbed area, is basically void of
vegetation. Runoff occurs -- severe runoff occurs
across those natural slopes and erodes those, as well.
Under the regulations there’s not a lot of room for
taking that into consideration.

Q. Did Mr. Munson on that date also express an

opinion to you as to the ability to structure something

different --
A. Yes.
Q. -—- than what is presently there with the water

bars draining off the outslopes?

A, Yes.

Q. And what did he say in that regard?

A. That it will be a very difficult, if not
impossible, engineering feat given the nature of the
road fill itself; again, going back to what I mentioned,
it’s an unengineered fill. Any sort of hydrolic
structure, no matter what type of environment it’s going
to be on, has to be on a sound, solid foundation, and
that’s not a possibility at this site.

He expressed his opinion that there were some
things we could look at doing that would be perhaps
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helpful but that would generally be cosmetic and would
certainly not present a long-term permanent solution to
erosion on the road fill.

Q. Ms. Knoop, you’re familiar with the regulation
that has been cited by the Division in its N.0.V.?

A. Yes.

Q. And I don’t have it right in front of me.
It’s Exhibit 1, but it specifically relates and recites
two specific rules, correct?

A. Yes.

Q. Have you looked at those rules since the
N.O0.V. was issued?

A. Yes, I have.

Q. And you’ve read those rules?
A. Yes.
Q. And the one rule -- and perhaps maybe we ought

to be more specific about it. The one rule is 742 --
well, actually, it’s Rule 614-301-742.312. Have you
looked at that one?

A. Uh-huh. Yes.

Q. And is that the one that identifies

diversions?
A. I believe so.
Q. What is a diversion?
A, A diversion is a hydrolic structure that is
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used to redirect water from its natural pathway to
channelize that water in a manner where it’s conveyed
either through or away from a disturbed area.

Q. Would a water bar be a diversion?

A. Not technically, no.

Q. Why not?

A, A water bar is -- especially under the
regulations, is a road drainage feature, not a
diversion. It doesn’t serve to redirect water anywhere
other than where it’s already going anyway. It’s part
of a road drainage way system and not a diversion system
which is separated under the regulations.

Q. Can you give us an example of a diversion?

A. A diversion would be a structure such as
occurs elsewhere on this site where water is redirected
away from fill slope areas on the reclaimed path areas
that are not associated with the roadway. There are
several other diversions on the property.

Q. So, for example, would a diversion be a
structure that might change the flow of the stream?

A. Yes.

Q. And you mentioned the term "roadway drainage"?

A, Uh-huh.

Q. That’s what a water bar is?

A, Yes.

238

119g




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Where do you come up with that terminology?

A. Water bar or --

Q. No. Roadway drainage. Is there some other
provision that is referenced in the rules concerning
that?

A. Well, there’s -- I don’t know the specific
citations but the rules -- the regulations have
different requirements that need to be met for a
diversion structure or for a roadway drainage structure,
and the N.O.V. cited the diversion part of the rules and
I’'m not sure where exactly the roadway drainage is. I
think it follows that under regulations.

Q. But your opinion is that the water bar
configuration and the water going off of the outslope is
a roadway drainage, correct?

A, Yes. Water bars are only used for a roadway
situation. You would never have a water bar.

Q. So is it also your opinion when the
regulations cited 742.312 which says: "The diversion in
its pertinent structures will be designed, located,
constructed, maintained and used to be stable," that is
a totally inapplicable or a totally inappropriate
application of that rule to this situation?

A. Yes. The water bar is a diversion and the
water bar is stable. It was a diversion.
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MR. STIRBA: Thank you, Ms. Knoop. That’s all I
have at this time.
THE HEARING OFFICER: Mr. Richards?
CROSS~EXAMINATION

BY MR. RICHARDS:

Q. You stated that there was a major event in
19877

A. Yes.

Q. Is that a rainfall event?

A. Yes, it was a rainfall thunderstorm.

Q. And at that time you stated that that did
cause some erosion on the site?

A. Yes.

Q. Mr. stirba has referred to three areas as the
N.O.V. erosion sites. Did erosion occur in 1987 based
on that event at those sites?

A. Yes.

Q. You testified that you undertook some
activities to control the erosion at the three N.O.V.
sites during 19877

A. We did work at those sites to control and
protect the integrity of the roadway above those.

Q. But you never -- did you do anything to the
gullies themselves?

A. Yes.
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Q. The erosion gullies themselves?
A. Yes.

Q. And what type of activities did

you conduct?

A. At that time we placed rock, riprap rock that

both was salvaged from on-site adjacent areas and

brought into the site. That rock was placed in the

bottom of the gullies.

Q. Were you working with the Division personnel

at this time --

A, Yes.
Q. -- as to how to do that?
A, Yes.

Q. And did the Division and Hidden
together to try and design a program that
the erosion?

A. Yes.

Q. So it would be fair to say that
Division were well aware that these three
constituted an erosion problem in 19877

A. Yes.

Q. You testified that there was an
is that true?

A. Uh-huh.

Valley work

could minimize

you and the

sites

event in 1989;

Q. And you testified that that actually increased

the erosion at these three sites?
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A. No. That event removed the particles that we
placed in 1987, some of those were removed out of the
gullies in 1989.

Q. That was the riprap?

A. Right.

Q. And so would it be your testimony that the

riprap you placed in 1987 was ineffective?

A. No. Some of it stayed in place, some of it
did not.

Q. Was there incremental erosion between 787 and
18972

A, Yes.

Q. So these gullies were continuing to erode?

A, Probably.

Q. You testified that you did some other work
during 1989, and I can’t honestly remember what you
stated. Did you do other work during 19892

A. Yes.

Q. And what work was that?

A. We did work all throughout the entire site.
We, again, reconstructed the water bars and we placed
additional large rock in the outfall areas.

Q. Were you working with the Division at this
time?

A. Yes.
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Q. Were they -- were you and the Division aware
that this was a continuing problem in 19897

A. Well, we were aware that the erosion had
continued and that it -~ the integrity of the road would
be at stake if something was not done.

Q. So in 1987 -- 1987, the Division -- did the

Division ever inform you that this was not an erosional

problem?

A. They never informed us that it was or it
ﬁasn’t.

Q. Okay. You were working with them to control

the erosion; is that true?

A. They knew what we were doing, yes.

Q. And you knew the erosion was increasing?

A. We knew that it had the potential to increase,
yeah.

Q. And then in 1989 you testified that the
erosion did, in fact, increase?

A, Uh-huh.

Q. Then, again, in placing -- you were
undertaking other activities to try and reduce the
amount of erosion, correct?

A. Not necessarily. We were taking éctivities to
protect the road so that there would not be further

future erosion of the road surface.
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Q. Of the road surfaée?

A. Yeah, the top road surface, not the gully
itself.

Q. Did you undertake any activities on the
outslope in 1989?

A. We placed rock in the outslope but that was
for the protection of the road surface.

Q. I see. Once again, those activities that took
place in 1989, you were working in conjunction with the
Division?

A. The Division approved the plans to put those
rock in.

Q. What date did you have that conversation with
Mr. Munson that you referred to after the N.O.V.
discussion of the site?

A. I believe it’s the 20th, the date of --

Q. November 20th?

A, No. January 20th, I’m sorry.

Q. Of 19917

A. ’92, the --

Q. 1992. So this conversation was after the
N.O.V. was written?

A. Yes.

Q. And you testified that Mr. Munson stated that

this was a difficult engineering problem to overcome
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erosion here?

A. (Whereupon the witness nodded her head up and
down.)

Q. Did he ever tell you that you did not have to
comply with the regulations?

A, No.

Q. Did he ever tell you that the erosion was not -
a problem?

A. I don’t know specifically if he said that or
not.

MR. RICHARDS: Okay. That’s all the questions I
have.

THE HEARING OFFICER: Mr. Stirba?

MR. STIRBA: Yes. May I approach the witness,
please?

THE HEARING OFFICER: Certainly.

REDIRECT EXAMINATION

BY MR. STIRBA:

Q. Ms. Knoop, let me show you what has already
been received as Exhibit R-26. Do you see that?

A. Uh-huh.

Q. And this is a inspection report prepared by
some State inspectors when they inspected the mine site
on September 3, 1987. Do you see that?

A, Yes.
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Q. And there is a reference in here to -- on page
two under general comment, it states: "A high
intensity, short duration thunderstorm occurred at the
mine site. Tom Munson (staff hydrologist) determined by
visual observation, actual main channel flow depth
measurements and other means that the storm event was
well in excess of the 100 year return interval."

Do you see that?

A. Yes.

Q. Now, is that referencing the storm event you
testified to in 7872

A. Yes.

Q. Does the fact that that was a storm event that
exceeded the 100 year interval have any significance in
terms of what you would have designed as a hydrologist
for reclamatién of that project?

A. Yes. The mine plan, reclamation plan states
that all permanent structures of which the water bars
are considered permanent in this situation were designed
to convey any storm events that would be produced up to
the 100 year, 24 hour storm event.

Q. So the fact that there was damage done as a
result of that particular event was not something that
was envisioned under the reclamation plan?

A. Yes. That event was in excess of what the
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designs were anticipated to handle.

Q.

There’s been some testimony also about these

gullies this morning and that if they continue on

without some attention that the road would be undercut.

Do you have an opinion as to what impact, if any, these

gullies now have on that road?

A.

The gullies as they are now and as they have

been since we’ve done work to them have not undercut the

road at all. One of the regular maintenance items that

we do on the water bars is to create check dams and

excavate out the deposit sediments to insure that that

head cutting does not continue up into the road area.

That was also the reason that rocks were placed in the

gully during the initial attempts.

Mr. Bate.

STIRBA: Thank you. Nothing further.
HEARING OFFICER: Mr. Richards?
RICHARDS: No.

HEARING OFFICER: All right. Thank you very

STIRBA: Let’s call another witness.
HEARING OFFICER: All right.

STIRBA: I will call Rich Bate and I’11 go get

THE HEARING OFFICER: Okay.

RICHARD LEE BATE,
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briefed, but you can certainly add to them. I would
like at this point to take a five minute break. Let’s
do that. We will then proceed with Mr. Stirba’s last
witness, and then Mr. Richards’ witnesses, whoever they
might be, followed then by some closing argument and any
other questions or directions you’d like to provide me.

MR. STIRBA: Great.

THE HEARING OFFICER: Thank you. We’ll recess for
five minutes.

(Recess.)

THE HEARING OFFICER: Let’s go back on the record
and see if we can wind this up. Mr. Stirba, are you
ready to call your next witness?

MR. STIRBA: I believe so, Mr. Chairman.

THE HEARING OFFICER: All right.

MR. STIRBA: We call Mr. Joe Jarvis.

THE HEARING OFFICER: All right. We’ll have
Mr. Jarvis sworn.

(Discussion off the record.)
JOSEPH M. JARVIS,
having been duly sworn was examined and testified
as follows:
THE HEARING OFFICER: Thank you.
DIRECT EXAMINATION
BY MR. STIRBA:
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Q. Mr. Jarvis, would you please state your full
name and spell your last name, please?

A. Joseph M. Jarvis, J-A-R-V-I-S.

Q. And, Mr. Jarvis, are you presently employed?

A, Yes.

Q. And what do you do?

A. I’'m employed with JBR ansultants Group, one
of the principals.

Q. And what do you do for JBR?

A. What do I do. I handle a lot of the
permitting and biélogical work and revegetation work and
reclamation.

Q. Do ydu have education in the field of that
that would relate to your work in revegetation?

A. Yes. I have a Master’s from Humboldt State in
wildlife biology.

Q. And where is Humboldt State located?

A. Northern California.

Q. And have you previously had experience in the
field of reclamation or wildlife resources or the like?

A. Yes. 1I’ve worked for State and Federal

agencies and then in private industry, I’ve been

involved in all -- oh, half a dozen or more of mine
reclamation.
Q. You’re not going to tell me you worked once
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with the Division of 0il, Gas and Mining, are you?

A. No.

Q. All right.

A. Missed that one.

MR. RICHARDS: Only Hidden Valley’s attorneys do
that.
BY MR. STIRBA:

Q. What State and Federal agencies are you
referring to?

A, I worked for the Bureau of Land Management as
a federal agency, and I worked in this state for the
Division of Wildlife Resources.

Q. Now, Mr. Jarvis, have you worked as a
consultant to Hidden Valley Coal Company?

A. Yes.

Q. And is that with respect to the reclamation
that occurred at the Hidden Valley Mine site?

A. Yes. We started with them in eafly 1986.

Q. And were you involved in the preparational
reclamation plan for Hidden Valley?

A. Yes.

Q. And, in fact, you coauthored that plan; isn’t
that correct?

A. That’s correct.

Q. You’re aware that there has been an N.O.V.
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issued with respect to the work at that mine site,
correct?

A. The recent N.0.V.?

Q. Yes.

A. Yes.

Q. You’ve seen that?

A. Yes.

Q. You’re aware of the allegations?
A. Yes.

MR. STIRBA: May I approéch the witness, please?
THE HEARING OFFICER: Yes.
BY MR. STIRBA:

Q. Let me ask you if you could approach this
diagram behind you here, Mr. Jarvis, and make sure you
talk loud enough so everybody can hear you. This has
been marked as R-81. 1I’1ll offer it, and I will also
indicate to the Chair and counsel that this is something
that I just received from Mr. Jarvis.

That’s why it was not provided earlier or I would
have, obviously, provided it earlier. And I’11 ask you,
Mr. Jarvis, if you can identify what R-81 is, please?

A. Okay. This is the map that was included with
the original reclamation plan that was written for the
Hidden Valley Mine. 1It’s called -- the title of it’s
called Final Reclamation which is originally dated 1986,
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has been updated in 19 -- well, the end of ’86 and then
again in 1991 and --

Q. Let me ask you --

A. Yes.

Q. -- first before you proceed, the reclamation
plan you testified to was the 1986 plan which you
coauthored, correct?

A. Yes.

Q. And your testimony is that this particular map
was made a part of that plan and attached to that plan;
is that correct?

A. That’s correct, yes.

Q. Now, this particular map, R-81, has this been
provided to the Division?

A. Yes. This was provided to the Division and
the original plan in 1986 and subsequent amendments as
noted here in late ’86 and ’91.

Q. And, as noted, you’re referring to some
identifying marks down here under final reclamation?

A, Yes.

Q. What does that tell you?

A. Well, this down here just under revisions, it
gives the initials of those of the response for the
revisions and the date that they were entered on this
map.
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Q. Generally, what does the map purport to show?

A. The map shows that the disturbed areas and the
techniques to be applied to those disturbed areas in the
Hidden Valley Mine and explains the areas that were --
or shows the areas that were explained in the text.

Q. Now, let me show you, Mr. Jarvis, an exhibit
which is going to be Exhibit 4 which has already been
introduced into evidence and there is some language
there under Revegetation, General Requirements. Do you
see that?

A, Yes.

Q. That is part of the 1986 plan,'correct?

A. Yes.

Q. Had you seen that before? You’re familiar
with that language?

A. Yes. Right.

Q. You’ll notice there’s a provision that states
here as part of the plan: "The road fill slopes and
some small sites will require hand application of seed,
mulch and fertilizer. The reclamation work is delayed
for 1986." Do you see that?

A. Yes.

Q. Was there such a requirement as is indicated
in that particular sentence to see the fill slopes of
the road?
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A. As indicated by that sentence?

Q. Yes.

A. Yes. But as indicated by the map -- let me
just back up and explain the legend here a little bit.

Q. I think that would be most helpful.

A. Okay. This is the road alignment that was --
and is showing with the hatch marks here and indicates
this is the road regraded with watermafks and if you
look -- this is a scale of one inch to 100 feet.

Q. Now, let’s Jjust make sure, for the record,
some points -- somebody may have to look at this.
You’re telling us that the road is identified by hatch
marks, these black hatch marks; is that right?

A. That’s right.

Q. All right.

A. And if you look at the scale of one inch
equals 100, it shows the average width of this road mark
area is about 25 and it does extend to 30 feet wide
which indicates that this is the road bed that is shown
on this map and this was -- and this is outlined.

Then if I can just step to the next explanation,
this stippled area includes all of this shown, as you
can see in the dark here, is graded, seeded benches and
disturbed areas. So the combination of these areas here
and this road, as indicated, were the defined disturbed
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areas that were to be reclaimed in this plan, and the
£ill slopes and small sites were those that are included
within this hatched area or within the stippled area.

Q. And, in fact, have those areas that are
included in the map been so seeded?

A, Yes, they have.

Q. All right. Now you may_sit down again,

Mr. Jarvis, instead of standing up. I’1l1l stand. And
let me show you Exhibit 3, and that’s also part of the
1986 plan, correct?

A. Yes, that is.

Q. And that references rills and gullies, a
portion of that; is that correct?

A. Yes, it does.

Q. And do you know to what that is referring?

A. Well, the title of it’s -- the section there
is Regrading or Stabilizing Rills and Gullies, and it
says: "The existing rills in the road surface will be
eliminated with water-barring and ripping of the road
surface."

And prior to reclamation in our initial inspections
down there we -- because of the steep grade of the road
bed, they had developed some rills and small gullies in
the road surface.

Okay. The sentence -- the next sentence says:
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"The rills or gullies that may appear during
post-reclamation monitoring will be stabilized by
filling with soils and rocks. Chronic sites will be
stabilized with small gabions or small rock check dams,"
which is referring, of course, back to the first
sentence which means if those rills continued in the
road surface, then we would, of course, £ill them with
rock and soils and -- which has been done several times
to stop that.

Of course, the initial treatment with the water
bars and the reenforcement of the water bars has
eliminated the long run of the water and has fairly well
eliminated the force or the energy required to make the

further rills or gqullies --

Q. In other words -- excuse me, I’m sorry.
A. ~- in the road surface. Go ahead.
Q. In other words, Exhibit 3, the language in

there of rills and gullies and the continuing duty to
maintain those refers to the road surface; is that
right?

A. That’s -- yes, that’s --

Q. It does not refer to the outslopes?

A. No, because that was not a defined area.

Q. Let me show you, Mr. Jarvis, what has been
marked and we’ll offer as R-82 and R-83. Those are
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photographs, correct?

A. Yes. Those are photographs taken in 1986
showing the road surface prior to reclamation when we
were just planning it and, of course, you can see in the
photos the gullies or the rills and gullies that were

referred to as present.

Q. Referred --
A. As existing prior to reclamation.
Q. I see. Now the roads -- sorry, the rills and

gullies shown in those photographs are on the road
surface, correct?

A. That’s right.

Q. And that was the condition that appeared back
in 1986 while you were in the process of preparing the
reclamation plan, correct?

A. That’s correct. And the references in Exhibit
3 of rills and gullies and the duty to maintain those
are referring to those kinds of problems that are
illustrated on Exhibits R-82 and R-83.

At that time along with the DOGM people we realized
that those would have to be controlled as part of the
reclamation plan. That’s why they were spelled out.

Q. Thank you. I just got these, I should state
for the record, as well. That’s why I showed them to
counsel before and I’11 show them to the Chair.
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THE HEARING OFFICER: Okay.
BY MR. STIRBA:

Q. Now, Mr. Jarvis, on page two of the N.O.V.,
there is a reference made to failure to clearly mark
with perimeter markers all disturbed areas. Have you
had any involvement in the placing of the markers or
have any knowledge of the placing_of the markers at that
site?

A, Yes.

Q. And could you tell us what knowledge you have
concerning the present placement of those markers?

A. Okay. The markers were placed after the
reclamation was completed and were placed at the
perimeter of all the reclaimed sites as they were
defined as previously disturbed areas, and so the
markers exist on both sides of the road, road bed and
around the disturbed areas as defined by this map. They
were placed there in 1987.

Q. Are you aware prior to November of ‘91 anybody
ever saying to you or anybody at your firm that those
road markers should be at a different location than
where they were placed in ’87?

A. No, we’ve never -- I’ve never had any
permanent -- or we’ve never had any written
communication to change those markers or that they were
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improperly placed.

Q. And as of November 19th of 1980 -- 1991,
rather, the markers were placed where they should be
consistent with the map which is R-81, correct?

A, Yes. And I might add that they have not been
changed since 1987 to November ’91.

MR. STIRBA: That’s all I have. Thank you.

THE HEARING OFFICER: Mr. Richards?

CROSS~-EXAMINATION
BY MR. RICHARDS:

Q. I’'d like to refer you to Exhibit 4. Do you
have that in front of of you?

A, This says Exhibit 3.

Q. I’d like to refer you to the paragraph that
you just discussed with Mr. Stirba.

A. Okay.

Q. He stated that that section in the text
required the seeding of the road fill slopes and you
stated yes; is that true? |

A. I stated yes, as far as they were marked
clearly within the area of this map.

Q. But you stated that’s what the text said?

A, That’s what the text says, yes.

Q. What does the map show exactly? I mean, you
drew a line down there that shows the road?
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A. Yes.
Q. Does it show anything else? Does the map

anyplace? 1I’d like to see.

A, You’re referring just to this?
Q. Right.

A. Across the hatched area.

Q. Right.

A, That refers, yes, to the road bed surface.

Q. But I see no indication on the map whatsoever
of the road -- the outslopes; is that true?

A. Only as topographical lines show.

Q. But there’s no delineation as we go down the
access road showing the outslopes?

A. No, because they were not part of the
reclamation plan.

Q. When this road was constructed, we have heard
testimony earlier that was a cut road, a cut and fill
slope road; is that true?

A, Yes.

Q. When a road is built like that, is material
cast over the side?

A. Yes.

Q. Would that, under the rules, be defined as a
disturbed area?

A. Well, it would -- it could be defined as a
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disturbed area.

Q. }Disturbed by Hidden Valley’s mining
activities?

A. By the road building, yes.

Q. So that map doesn’t indicate what the
disturbed areas are; is that true?

A. Well, it doesn’t -- it indicates disturbed
areas were taken under consideration for the reclamation
plan at that time, yes, and were approved as --

Q. What does the key say for the road? Does that
say disturbed areas?

A. No. It says the road regraded with water
bars.

Q. Okay. There’s no indication whatsoever that
the outslopes will not be required to be --

A, No. Like I say, there’s several areas on
there that were not included within that reclamation
plan or within this map.

Q. Okay. You said you placed the markers on the
top of the roads, on both sides of the top of the roads;
is that correct?

A, At the edge of the road beds, yes.

Q. But you earlier testified that the outslopes
were disturbed; is that not true?

A. They are disturbed areas, yes.
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Q. Then why didn’t you place the disturbed areas
at the bottom of the disturbance?

A. Well, let me repeat that the initial
inspections along with DOGM personnel --

Q. My question is --

MR. STIRBA: Wait. Wait a second. You asked him
to explain. He’s.going to explain it. You asked him
why. He’s trying to answer. I think he’s entitled to
answer.

THE HEARING OFFICER: Let’s let hiﬁ respond to that
last question, as he understood it, and then you can
follow-up if you need to.

THE WITNESS: OKkay. Prior to formulating the
reclamation plan and devising which areas to do and how
to do them, we had several ground inspection discussions
of this area and along with the calMat people,
ourselves, JBR people, and DOGM people, and there was
two things that were considered at the time and that was
the fact that there was going to be a variance on the
road and that we would have to stabilize the road bed to
prevent the erosion that was occurring at that time in
the road bed.

There was no inspection of the outslopes as far as
erosion or as an erosion problem there. And also that
same consideration applies to this area down here in the
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stream bed that had been modified previously by
construction was it will be accepted as it is now,
modified and reclamation based upon that and that was
not changed either.

BY MR. RICHARDS:

Q. Are you aware of a regulation that requires
the seeding and revegetation of all disturbed areas?

A. Yes.

Q. Were the outslopes which you have testified as
disturbed areas, have they ever been seeded and have
they been revegetated?

A. They’re not seeded, they’re not revegetated.

Q. Did you help design the erosion runoff system
that we’ve heard testified today on the road?

A, No. I’m sorry, that’s not in my expertise.

Q. Were you -- would you be aware of the fact
that water bars were constructed on the rocad which would
direct the water off the road over the outslope?

A, Yes, I’'m aware of that.

Q. But you didn’t construct --

A, No.

Q. You weren’t involved in the construction of
that, but you were aware that water would be coming out
of the bars down over the outslope?

A, Yes.
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MR. RICHARDS: That’s the only questions I have of
this witness.

THE HEARiNG OFFICER: Mr. Stirba?

REDIRECT EXAMINATION
BY MR. STIRBA:

Q. Mr. Jarvis, insofar as the outslopes are
concerned, as they exist today or existed back in
November of /91, do you have an opinion as to the
efficacy of seeding thosebareas?

A. If I just take a second to explain those
areas.

Q. Please.

A. As I say, the area was initially reclaimed and
reseeded in the fall of 1986 and reseeded again in 1989,
following some repair, extensive repair works due to
flood events. And we have experienced that while it’s
good to reseed areas that it’s -- because it’s such a
marginal site that it takes an exceptional precipitation
year to really get anything to grow, and it’s only in
the last few years we’ve been able to get anything to
grow.

And so sites like those very steep slopes would be
very difficult to seed at the proper time to predict
that you would get growth out of them. And we have
experienced fairly good growth now from our previous
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seeding efforts, but we’ve also realized that there’s
been a lot of colonization by the natural vegetation
that we didn’t see there to occupy sites and to invade
sites that were unvegetated.

And the outslopes of the road do not show any
indication of colonization either by natural plants or
natural seeding from our seeded community because our
plant seeding community now is to the stage this year
and last year is producing seed and has produced seed
from the plants that have established themselves over
the years, and we have yet to experience any
colonization of those slopes to any extent at all.

So I would say that our efforts would have to be
very timely to be effective and probably, in most cases,
would not be effective since we do have a natural
colonization and a natural seeding effort going on there
now.

Q. Irrespective of the effectiveness, do you have
any other concerns about seeding those outslopes as it
may relate to altering their condition or movement?

A, Well, yes. Realize that those slopes are so
steep that if we got anybody on them, there will be
quite a bit of disturbance and movement of materials and
so we will -- I would suspect that we will loosen a lot
of materials and cause a lot of unraveling and, you
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know, the pushing of materials and sediments by -- not
sediments, but anyway loosening of materials into the
drainage at the foot of the slopes into those because
they’re hard to stand on; in fact, most places you can’t
stand on. They’re too steep.

MR. STIRBA: Thank you.

MR. RICHARDS: Just two quick questions.

THE HEARING OFFICER: Mr. Richards?

RECROSS~-EXAMINATION

BY MR. RICHARDS:

Q. But your testimony was that the outslopes had
not been seeded?

A. That’s right.

Q. And your testimony is you were aware the
regulations require all disturbed areas to be seeded?

A. Not seeded by our interests. They’ve been
seeded by natural efforts.

Q. But you’ve never seeded them?

A. No.

Q. And it’s your testimony that the regulations
require the seeding and revegetation of disturbed areas?

A. That’s true. And what you’ve got to consider
one thing here is that in this plan there’s a variance
for the road and the action taken in to contain the road
as we -- as the road alignment, I should say, was to

279

1240




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

stabilize the road bed and that’s -- that’s the efforts
that were put forth in the reclamation plan and approved
as the only efforts needed on the road.

MR. RICHARDS: No further questions.

MR. STIRBA: Done.

THE HEARING OFFICER: Anything further? All right,
we’re through with this witness. Mr. Stirba, any
further testimony?

MR. STIRBA: No. Mr. Chairman, we would just offer
the exhibits that -- I think it’s 81, 82 and 83 and then
we would rest.

THE HEARING OFFICER: Any objection?

MR. RICHARDS: No. I’d like to talk to one
witness, if I could, about rebuttal. Could we have a
five minute recess?

THE HEARING OFFICER: All right. We’ll hang
another five minutes but don’t go far. And we’ll admit
81, two and three.

(Recess.)
MR. RICHARDS: I have one rebuttal witness.
THE HEARING OFFICER: Let’s sweér this witness in.
AL MUNSON,
having been duly sworn was examined and testified
as follows:
.THE HEARING OFFICER: Mr. Richards?
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DIRECT EXAMINATION
BY MR. RICHARDS:

Q. Would you state your name for the record?

A. Al Munson.

Q. Who do you work for?

A. Division of 0il, Gas and Mining.

Q. And what is your educational background?

A. I’'m a hydrologist and I graduated from Utah
State University in 1979 in the watershed science
program.

Q. How long have you been employed by the
Division as a hydrologist?

A. About ten years this August.

Q. And what type of jobs do you do as a
hydrologist for the Division?

A. I deal with erosion control issues, permitting
of any kind of hydrologic issues related to permitting
or coal mining.

Q. Are you familiar with the Hidden Valley Mine
site?

A. Yes, I am.

Q. Are you familiar with a person named

Karla Knoop?

A, Yes, I am.
Q. Did you have a meeting with her on January 20,
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19927?

A. I believe so.

Q. She testified to the fact that you did?

A. Yes. Yes, I did.

Q. She stated in her testimony that you had
stated that it was difficult, if not impossible, to
control erosion at this site. 1Is that a fair
characterization?

A. I would say that that in the -- depends in
what context she made that statement. We’ve had many
conversations regarding erosion in the Hidden Valley
Mine site, and I don’t think anything is impossible.

I think the erosion there is extreme. It’s extreme
throughout that whole area in the Colorado plateau, but
it’s not impossible technically to control erosion.

Q. When you were discussing that, did you discuss
any of the three specific gullies that are at issue here
today?

A. We made -- we probably did. We probably
looked at them and discussed erosion on the site and in
terms of what would be necessary to control erosion in
terms of those gullies, we did have that conversation,
yes.

Q. Just a general brainstorming session regarding
what type of hydrologic methods would control erosion?
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A. Exactly, yes.

Q. And -- go ahead.

A. Okay. Do you want the context of the
conversation?

Q. Yeah, why don’t you put her and your
conversation into context.

A. Okay. 1In terms of the -- we had conversations
of what would be required to control the erosion in
those gullies and looking at the gullies, they’re on a
one-to-one slope and in terms of any kind of erosion
control, i.e. riprap conventional methods on a slope
like that, and then consolidated materials is basically
impossible.

What the conversation came down to is what would be
required to implement a feasible erosion control method.
MR. STIRBA: Well, wait a minute. I’m going to

object. I don’t mean to interrupt, but the way you do
it is, I think, he’s entitled to testify as to a
conversation. If he has -- he remembers what was said
or he can testify as to the substance of what was said.
His interpretation of the conversation or his
impressions of the conversation is inadmissible. He can
testify as to what she said, what he said or the
substance of what they may have said, if that’s all he
can remember, but he’s putting an interpretive gloss on
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this, Mr. Chairman, which, I think, is inadmissible and
inappropriate.

MR. RICHARDS: I just asked him to place the
conversation. I’m not looking for any evidence here at
all.

THE HEARING OFFICER: Can I think?

MR. RICHARDS: Let’s rephrase it. 1It’s getting
late. We can certainly get around this.

THE HEARING OFFICER: The substance of the
conversation, I think, is of interest.

BY MR. RICHARDS:

Q. Did you ever tell her that erosion was not a
problem at those three specific sites?

A, No.

Q. Did you ever tell her that Hidden Valley would
not have to control that erosion?

A, No.

MR. STIRBA: Well, I'm going to object; leading and
suggestive. I know it’s late but this is a critical
conversation, and I think he needs to ask appropriately
direct examination questions, was there a conversation,
who was present, do you remember what was said and go
through it. This is a critical conversation.

MR. RICHARDS: I asked a question, simple
question.
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THE HEARING OFFICER: I think -- well, my
understanding is that there are only two people present
during this conversation and perhaps we should clarify
that, but I understood Mrs. Knoop’s -- or Ms. Knoop’s
testimony to be the essence of the conversation was what
she testified to that there was -- that Mr. Munson had
represented that it was not possible or difficult or
something to that effect for control erosion in the
gullies, so I suppose it’s appropriate to let Mr. Munson
testify as to his recollection of the substance of the
conversation.

MR. STIRBA: Absolutely. But let him say it.

THE HEARING OFFICER: All right. Okay.

BY MR. RICHARDS:

Q. Did you have a conversation with her regarding
specific qullies?

A. Yes.

Q. Did you discuss whether the gully was eroding

or not?
A. Yes.
Q. Did you ever discuss whether there were

reclamation activities that would prevent erosion?

A. I’'m not sure if I understand.

Q. Were there hydrologic methods that could be
used to prevent erosion? Did you discuss the type of
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things that could be done?

A. Sure. Yes, we did.

Q. In your opinion, are there things that could
be done to mitigate the erosion at the three sites?

A. Yes.

Q. Have you been at the site and witnessed each

gully site?

A, Yes.
Q. In your opinion, is erosion continuing?
A. Yes.

Q. Will it continue?

A. Yes.

Q. Okay. I’d like to show you what’s been marked

as Exhibit 3. Would you read the last paragraph out
loud into the record?

A. "The rills or gullies that may appear during

‘the post-reclamation monitoring will be stabilized by

filling with soils and rocks. Chronic sites will be
stabilized with small gabions or rock check dams."

Q. We have had testimony that those last two
sentences are only related to preventing erosion down
the road and had no relation to the outslope. Is that
fair statement of what that provision says?

MR. STIRBA: Well, I’m going to object. First of

all, it’s not for him to comment upon somebody else’s

a
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testimony. The document speaks for itself. And the
person who otherwise testified about it was the coauthor
of the document.

THE HEARING OFFICER: I think it’s fair for him to
testify as to what it says to him, in other words.

MR. RICHARDS: He was involved in the process.

It’s no different than what his witness said about the
meaning of that document in his mind at the time it was
drafted.

THE HEARING OFFICER: Well, again, it’s fair for
him to testify as to what he interprets that to say, but
I do agree that with regard to competing interpretations
-- I’m not sure how to restrict that exactly. I think
it’s fair for him to testify as to what he thinks it
says.

BY MR. RICHARDS:

Q. What do you think it says?

A. I would say that it means that rills or
gullies that»may appear during the post-mining,
post-reclamation monitoring will be stabilized by
filling with soil and rocks, exactly what it says. It
means that gullies -- rills and gullies will be repaired
during the post-reclamation monitoring phase.

Q. Would -- excuse me.

A. Yeah.
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Q. Would those be gullies on the outslope?

A. Those would be gullies anywhere found within
the permit area.

Q. Did you ever discuss with Hidden Valley
whether -- let me rephrase the question. If you put
water bars on the road, would the water be channeled
down the road, concentrate the water bar and go over the
outslope?

A. Yes.

Q. Were both parties aware of that at the time of
the reclamation plan?

A. Yes.

Q. Was part of your concern in handling the
erosion aspects of this cut slope road handling the
erosion off the road onto the outslope?

A. Yes.

Q. So you were concerned both with the outslope
and the erosion over the outslope?

A. Yes.

MR. RICHARDS: That’s the only questions I have.

THE HEARING OFFICER: Mr. Stirba?

CROSS-EXAMINATION
BY MR. STIRBA:

Q. Mr. Munson, prior to November of ‘91, do you

recall when you had been at that site to inspect it?
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A. The specific dates?

Q. Correct.

A. I would -- I couldn’t give you specific dates
without looking at inspection reports and whatnot, no.

Q. How many times have you been prior to November
19th of ’91 at the actual site for purposes of
inspecting it?

A. Many times, many times.

Q. How many is many times?

A. I don’t know a specific number. I would have
to say greater than ten.

Q. And do you know whether you were there in
19917

A. Whether I was there in 1991? I believe so, as
the conversation on January 20, 1991, wasn’t it with
Karla?

Q. No. The conversation was January 29, 1992.

A. 92, oh, okay, yeah. Right, in ’91.

Q. Do you know --

A. I’'m sure it was there in ’91. I’ve been there
almost every year, I believe.

Q. Okay. So you’re telling us that you were
there in ’91. You’re sure of that, right?

A. Yeah. A specific date? What are we getting
at here? I don’t understand. Maybe I --
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MR. STIRBA: Maybe I won’t ask anymofe questions.

MR. RICHARDS: I do think you’ve got to give him
some indication of this time period you’re talking
about.
BY MR. STIRBA:

Q. It was a very simple question, Mr. Munson, if
you’ll listen to me. It was a very simple question.

A. Yes.

Q. I used your words.

A. Yes.

Q. I asked you: Are you telling me that you were

there in 199172

A, Yes.
Q. And you’re sure of that?
A. Yes.

Q. All right. And do I also understand it that
that would -- that presence would be reflected on the
inspection reports for 1991, correct?

A. If I was accompanying an inspection, yes; if I
was just there on a visit per se dropping by the mine on
my way, which has occurred in the past, and you would
not have a record on an inspection report of me being
there.

Q. Okay. And in 1989, were you aware of being at
the mine site that year?
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A. I would have to say yes.

Q. Okay. Once again, would that be reflected in
the inspection reports if you were there, other than
some visit for whatever reason you would just go see  it?

A. Yes.

Q. The same would be true in ’88 and also the
years 1990, correct?

A. Yes.

MR. STIRBA: May I approach?

THE HEARING OFFICER: Yes.

BY MR. STIRBA:

Q. Let me show you an exhibit which the exhibit
number is somewhat obliterated, but it’s an inspection
report in 1988, correct? 1It’s one of the exhibits that
has been admitted into evidence?

MR. RICHARDS: 1I’d like to get that before me
before you ask any questions. Do we have an exhibit
that’s obliterated?

MR. STIRBA: No, no. The exhibit number is
obliterated. I was going to give you the date.

Q. The date on it is July 5, 1988; isn’t that

right?
A. Yes.
Q. And that’s a State Inspection Report, correct?
A. You give it to Bill, that’s fine. I’ve seen
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it.

Q. Okay. You’ve seen it?
A. Yeah.
Q. You’re aware of that?
A. Yeah.

Q. And you’re also aware that in this inspection
report you were present with Mr. Warmack, correct?

A. Correct.

Q. And it says there under general comments: No
erosion problems were encountered; isn’t that true?

A. That’s correct.

Q. And it also indicates under roads dealing with
the access road drainage controls, dealing with
compliance with permits and performance standards, it’s
X’d yes; isn’t that correct?

A. Right.

Q. In other words, at that time when you were
there, July 5, 1988, the drainage controls on that road
were in full compliance with the permit and the

applicable rules and regulations, true?

A. Can I ask a question off the record?
Q. No. Wait a minute. You can’t ask a
question.

MR. RICHARDS: If you need clarification as to his

question, feel free to ask that.
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THE WITNESS: Okay.
MR. STIRBA: Would you please read back the
question?
(Whereupon the requested portion of the record was

read.)

THE WITNESS: In terms of that, I would have to say

no, they weren’t.
BY MR. STIRBA:

Q. Even though the document has checked yes?

A, I would have to say yes, that’s correct.

Q. Nothing further.

A. And the reason being --

Q. There’s no pending question.

A. Okay.

MR. STIRBA: If counsel wishes to ask you a
question, fine.

THE HEARING OFFICER: Mr. Richards, anything
further?

REDIRECT EXAMINATION

BY MR. RICHARDS:

Q. When you stated that the erosion on the road
was fine, were you looking solely at the road at that

time?

A. No. We may not have even been looking at the

road. That was a partial inspection. I had nothing to

293

~

1254




FORM CSR - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

do with writing that inspection report. That was
written by Bill Warmack. He was the inspector. I was
merely accompanying him. Whether or not we conversed
about that, whether I even saw that inspection report
before it went out of the office is another question.

Q. So you have no personal knowledge about the
statement made here?

A. No.

Q. No further questions.

A. And it’s a partial inspection. We may not
have even looked at that aspect.

THE HEARING OFFICER: Mr. Stirba?

MR. STIRBA: Nothing further.

THE HEARING OFFICER: All right. Mr. Richards,
anything further?

MR. RICHARDS: No.

THE HEARING OFFICER: All right. Have we completed
the presentation of all the testimony of the witnesses?

MR. STIRBA: I have nothing, no surrebuttal.

THE HEARING OFFICER: All right. It appears that
we have --

MR. MITCHELL: Question before we close off the
record. The entire stack of documents that you labeled,
Mr. Stirba, whether they’ve been -- whether a particular
witness has talked about them or not, you’ve sought to
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enter and you believe are entered; is that correct?

MR. STIRBA: Absolutely. They’ve been received, I
believe.

MR. MITCHELL: I just wanted to clarify.

THE HEARING OFFICER: They’ve been admitted.

MR. MITCHELL: They’ve been admitted, that entire
stack, whether they’ve been talked about or not.

THE HEARING OFFICER: So I believe we’ve got all
the documents and all the testimony in, and I’11 leave
it to counsel for the parties as to whether you would
like to make closing statements and argument right now,
how long you think that might take or whether you’d like
to schedule that later, if you think there’s going to be
more in the way of argument? ILet’s -- I’1l1 ask
Mr. Stirba first. What’s your sense?

MR. STIRBA: Well, my own view is at this point it
might be prudent to schedule that at some other time.
And I say that not to take up any additional time. I’m
not talking about extensive argumént, but I do think you
might benefit, if you’re going to benefit at all, from
some well thought-out argument rather than some quarter
of 6:00, tired, just get it done argument.

THE HEARING OFFICER: I tend to agree. And I have
thought of questions of my own that I want to ask you
during argument and Mr. Richards, as well. Perhaps what
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we should do is close the hearing for this evening and
put our heads together to schedule a time for argument.

I think just the three of us are the only required
attendees, although we’ll want to put it on the record.
So with that, we’ll close the hearing for today and
let’s then go off the record and determine when we’ll
reconvene.

(Whereupon the hearing was adjourned at 5:45 pm.)
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VI Revagetation - Including Seeding, Mulching, Planting,

Irrigation, Etc.

UMC 817.111 Revagetabtion: General Requirements

The entire 6.7 acres of disturbed ground will be properly

scarifisd, szaded, fercilized, mulched and covered to pravjdeg the
e e e et
best possible opportunity for plant growth. The road fill slopes

e
and somz small sites will require hamd application of seed, mulch

and fertilizer. The reclamation work is scheduled for late fall,

é
t
d
I
;

1986.

The proposad fertilization rate is based upon lab enalysis of
composite soil samples secured in #March, 1986. aAdditional soil
samples will be taken after topsoil materials are spra2ad on the
"g" seam pad and from mixed materials on "A" 3eam pad. Thes=e

later analyses will be used to determine the actual fertilization

rates.

Irrigation is not planned.

It is not contemplated that there will be a pest or diszas

control problem.

Cattle grazing during the revegastation process will be limited k
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September 5, 1995

Mr. William Malencik, Reclamation Specialist
Division of Qil, Gas, and Mining

451 East 400 North

CEU Box 156

Price, UT 84501-2699

Re: Hidden Valley Mine
Dear Bill,

This letter is to clarify my position with regard to the inspection you and |
conducted on the Hidden Valley Mine on November 19, 1991, and the inspection
conducted with Jess Kelly on October 8, 1991.

The October inspection was conducted with one concem; to determine whether or
not the remaining highwail on the "A" seam side of the mine was required to be
eliminated under the Utah program. We walked the mine and surrounding areas to
view the topography, aspect, etc., solely to help us in this determination. | did not
conduct a compliance inspection, what you would consider an oversight inspection
of the mine. | identified as a concem the access road cut and fill slopes, however,
| did not investigate and issue a Ten-Day Notice as would have been required if |
was conducting a complete inspection. The access road to which | refer is the
unpaved road from the end of the blacktop to the pad area.

The November inspection was conducted as a complete inspection. We discussed
the access road cut and fill slopes and the pad outslopes immediately above Ivie
Creek with the consultant. I'¢éannot recall what her exact response was, but in
effect the company did not believe it was responsible for revegetating those slopes.
To her knowledge those slopes had never been seeded. | believed this to be a
violation because the company is responsible for the slopes. You addressed the
issue in a manner that satisfied my concerns, so no Federal action was taken.

If you have any questions, please call me at 505-248-5070. This is the new AFO
telephone number.

Sincerely,

Mitchell S. Rollings, Reclamation Specialist
Albuquerque Field Office
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Norman H. Bangerﬁer
Governor

Dee C. Hansen 355 West North Temple

Executive Director 3 Triad Center, Suite 350
Dianne R Nielson, Pn.p, | Satt Lake City, Utah 84180-1203
- Division Director B 801 ; January 13, 1992
TO: rubaugh-Littig and Dianne Nielson

FRO&: : Malencik, Reclamation Specialist

RE: Response to Hidden Valley Coal Co. Reguest to Vacate
NOV N91-26-8-2 Hidden Valley Mine, ACT/015/007

On December 30, 1991, Ms. Denise A. Dragoo submitted a

;fhemérandum to the Director, DOGM to identify points and

authorities in support of vacating the Notice of Violation
: ‘ -
N91-26-8-2.

The undersigned reviewed the memorandum and supporting
information. Responses are attached. To augment responses
appropriate portions of the reclamation plan and regulatory
performance standards are attached as exhibits.

The NOV .was based on the faiiure cf the permittee’to meet
Utah Coal Mining Regglation performance standards. Some of the
cerformance standards items were identified aé commitment items
in the Reclamation Plan. The NOV did not cite the failure to
meet plan commitments, but relied on performance standards.

Photos clearly show the interface of the disturbed areas

with the undisturbed areas and the erosion.

an equal opportunity empioyer .
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Page 3 of

Allegation #35

NOV 1is barred under the statute of limitations [UMCRA, S40-

8-9(2)1.

A corporate guarantee of €152, 500 was posted to cover !
reclamation obligations which clearly provides a continued

liability on the part of HVCC until final bond release.

Allegation #6
Areas cited in the violation were not included in the
reclamation plan approved by the Division in 1986.

Response #6

Not factual. The road ocutslope was specifically

covereq in the plan. The plan was silent on the upslore.
_Both areas must comply with the Utah Regulation Performance
Standards with respect to erosion and diversions.

The reclamation plan states that the raad fill slopes
would be seeded, mulched and fertilized. This would further
substantiate that the road outslopes would be reclaimed, and
are part of the plan.

Stabilizing rills and gullies are committed to and
identified in the plan. Rills and gullies during post
reclamation will be stabilized by filling with soil and
rocks. Chronic sites will be stabilized with gabions or

rocl: check dams. (Refer to E:xhibit II, PUMC 817.106.)



VI Revegetation -~ Including Seeding, Mulching, Planting,

Irrigation, Etc.

- UMC 817.111 Revegetation: General Raquirements

. The entire 6.7 acres of diétu;bed g;pund will properly

scarifisd, szeded, fertilized, _mulched and covereé_;g_gnaz;ug the
e T D A Sy
best possible opportunity for plant growth "The road fill slggeg

ha

‘and some small 51tes will require hang appllcatlon oi_seed mulch

and lartlllzer. The r°clamat10n work is scheduled for late fall,

1986.

The proposed fertilization rate is based upon lab analysis of
composite soil samples secured in March, 1986. Additional soil
samples will be taken after topsoil materials are sprzad on the
"B" seam pad and from mixed materials on "A" seam pad. These
later analyses will be used to determine the actual fertilization

rates,
Irrigation is not planned.

It is not contemplated that there will be a pest or disease

control problem.

Cattle grazing during the revegetation process will be limited by-
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RECEIVED ety

JAN 2 41992

BEFORE THE DIVISION OF OIL GAS AND MINING '——ﬁvgaﬁa?am-';é

DEPARTMENT OF NATURAL RESOURCES GAS & MINING PRICE UTAH

STATE OF UTAH 7 EX,
=-—=00000=—=—

IN THE MATTER OF THE APPEAL = : FINDINGS, CONCLUSIONS

OF FACT OF VIOLATION AND ORDER

#N91-26-8-2, HIDDEN VALLEY :

COAL COMPANY, IR INFORMAL HEARING

@SS, EMERY COUNTY, UTAH : CAUSE NO. R
===00000— =~

On December 20, 1991, the ‘Division of 0il, Gas and Mining
k"Division") held an informal hearing concerning the fact of
violation for the above-referenced Notice of Violation (“NOV").

The following individuals attended:

Presiding: Dianne R. Nielson, Director
Division of 0il, Gas and Mining

Petitioner: Lee Edmonson
: Hidden Valley Coal Company
. ("Hidden Valley")

Denise Dragoo
Fabian and Clendenin
Counsel for Hidden Valley Coal Company

Joe Jarvis
JBR Consultants
Consultant to Hidden Valley Coal Company

Karla Knoop
JBR Consultants
Consultant_.to Hidden Valley Coal Company

Division: Lowell Braxton
Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor

Susan White
Reclamation Specialist



disturbed area. There is no map in the plan which delineates the
disturbed area boundary. However, failure by Hidden Valley to
properly designate the f£fill slopes as disturbed area or failure to
include the area in the reclamation calculation does nbt obviate
the responsibility of Hidden Valley to reclaim the fill slopes, as
described in the plan.

7. The Division has not waived and hence is not
estopped from taking enforcement action.

8. The statute of limitation does not apply.

9. Hidden Valley’s consultant has indicated that they
did not seed the fill slopes of the road or the subject £ill slopes
associated with the pads. There is no information to indicate that
the Division was aware of those facts at the time of phase I bond
release. The success of erosion mitigation measures, including
prevention of rills and gullies and reestablishment of vegetation
is ongoing'during the reclamation period. The reclamation plan and
the perféfmance standards require mitigation when problems are
noted bf the operator or the Division. Because that monitoring and
preventative action is an ongoing responsibility, it cannot be

stayed by any statute of limitations.

ORDER

NOW THEREFORE, it is ordered that:

1. NOV N91-26-8~2 parts 1 of 2 and 2 of 2 are upheld,

© NgSiiE TR e enes Of the road




BEFORE THE BOARD OF OIL, GAS & MINING
RESOURCES

DEPARTMENT OF NATURAL
STATE OF UTAH

IN THE MATTER OF NOTICE op
VIOLATION N91-26-8-2,
HIDDEN VALLEY MINE,
ACT/015/007.

HIDDEN VALLEY COAL COMPANY

PETITION FOR TEMPORARY
RELIEF

CAUSE NO, ACT/015/007

8 oo 3o oo L L ¥

Pursuant to ytah Code aAnn, § 40-10-22(3), Applicant,
Hidden Valley Coal Company, a Utah corporation ("Hidden Valley"),
by and through itg counsel of record, hereby pPetitions the Board
of 0il, Gas ¢ Mining ("Board") for temporary relief concerning
abatement of Notice of Violations N91-26-g-2 ("NOvV"), This Nov
vas issued by the Utah Division of 0il, Gas ¢ Mining ("DOGM") on
November 22, 1991, concerning reclamation of the Hidden Valley
Mine ("Mine"), Permit No. ACT/015/007, A Copy is attached as
Exhibit »a,» Hidden Valley has appealed the fact of this viola-
tion to the poGM to challenge, among other things, the nature of
the abatement Féquested by the NOV, The Mine has been reclaimed
and revegetated in accordance with a reclamation Plan approveq by
DOGM. Under the terms of the NOVs, DOGM is noy requesting that
new areas, not formerly identified in the reclamation pPlan, be

reseeded ang révegetated. (NOV Part 2 of 2), Hidden Valley is




reseeding and revegetation will disturb the reclaimed area and
cause erosion of slopes. 1In addition, the reseeding and
revegetation activities will extend the period of liability under
Hidden Valley's reclamation bond. Hidden Valley also objects to
abatement action required under Part 1 of the NOV concerning sub-
mission of an erosion control plan. 1If the NOV is vacated, this
plan will not be required. 1t is an unnecessary waste of
resources to require such a plan until the fact of the violation
is reviewed.

Under the terms of the NOV, reseeding and revegetation
must occur no later than December 20, 1991. Hidden Valley
respectfully requests an extension in the abatement period pend-
ing review the fact of the violation by DOGM. During a recent
reinspection of the Mine conducted last wveek, DOGM inspectors
disagreed on the abatement action required. DOGM inspector Tom
Munson agrees with Hidden Valley’'s consultant that the required
abatement may cause environmental damage to reclaimed areas. A
hearing before DOGM is required to resolve these conflicting
opinions,

In addition, abatement of the NOV prior to hearing
essentially deprives Hidden Valley of its opportunity for hearing
in violation of Utah Code Ann. § 40-10-22(3) and the due process

provisions of the federal and state Constitutions. U.S, Const.




Amend. V ang X1V; Utah Const. Art. I, Section 7. Finally, if
Hidden Valley is successful in its appeal and the DOGM vacates
the NOVs, the abatement action required in the NOV will no longer
be necessary. _

For the above-stated reasons, Hidden valley respect-
fully requests that the Board extend the abatement period for
both Part 2 and 2 of the NOV for a period from December 20, 1991
until the DOGM enters its written determination regarding the
fact of the violation. If the NOV is upheld, Hidden Valley
réquests a reasonable period of time following the hearing in
which to conduct the abatement activity required by DOGM.

SUBMITTED this lw day of December, 1991,

HIDDEN VALLEY COAL COMPANY

BY: K—W —
Denisé~X, Dragoo
FABIAN & CLENDENIN,

a Professional Corporation
215 South State Street
Twelfth Floor
P.0. Box 510210

Salt Lake City, Utah 8415]
Telephone: (801) 531-8900
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stream bed that had Seen modified Previously by
constrhction was it will be accepted as it is now,
modified and reclamation based upon that and that wasg
not changed either.

BY MR. RICHARDS:

Q. Are you aware of a requlation that requires
the seeding and revegetation of all disturbed areas?

A. Yes,.

Q. Were the outslopes which You have testified as
disturbed areas, have they ever been seeded ang have
they been revegetated?

A. They’re not seeded, they’re not revegetated.

Q. Did you help design the erosion runoff system
that we’ve hearq testified today on the road?

A. No. I’'m sorry, that’s not in ny expertise.

Q. Were you -~ would You be aware of the fact

A, Yes, I’m aware of that.
Q. But you didn’t construct --

A, No.

of the bars down over the outslope?
A, Yes.

276

~ 1237




e G

7~ ate of Uta
v) DEPARTMENT OF NATURAL RESOURCES

Michael O. Leavitt
Govermnor

Ted Stewart
Executive Director

James W. Carter
Division Director

3 Triad Center, Suite 350
Salt Lake Cly, Utah 84180-1203
801-538-5340

801-359-3940 (Fax) . July 1, 1994

801-538-5319 (TDD)

Lee Edmonson

Cal Mat Company
Properties Division

1801 East University Drive
Phoenix, Arizona 85034

Re: i Vall | mpan in Ider #
Emery County, Utah

Dear Mr. Edmonson:

D
DIVISION OF OIL, GAS AND MINING
355 West North Temple ”, -

LY, aadd

| am writing about our upcoming meeting regarding the Hidden Valley Mine.

The Division would like to discuss some new initiatives directed at long-term
resolution of the reclamation issues at the mine.

| have attached a meeting notice and a draft agenda. The agenda is issue-
driven, and, we hope, will pave the way for discussing approaches that are goal-
related. Also attached is a listing of issues we have identified. We batched the
eighteen issues into several broad categories. Should you have any issues that
concern you, please send me your list.

| appreciate your willingness to come to Salt Lake City. We had planned to
come to Phoenix, but this should be better for all attendees, except perhaps for
you. Let me know what your travel schedule will be, so that we can set an
appropriate meeting time. '

Very truly yours,

émes W. Carter
irector

jbe

Enclosure (3)
cc/enc: W. Malencik
H:HIDVALME.LTR

SN
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Who To Attend:

Meeting Notice

Hidden Valley Mine Meeting
July 21, 1994

Salt Lake City, Utah, Division of Oil, Gas énd Mining Office,
#3 Triad Center, Suite 350 ‘

. Discuss Goals

Discuss pending issues relating to compliance and Phase Il
bond release

ldentify consensus issues and nonconsensus issues

Explore and arrive at a process to resolve nonconsensus
issues

DOGM: James W. Carter, Lowell P. Braxton, and

William J. Malencik
Hidden Valley Mine: Lee Edmonson and Karla Knoop

3 Hours

Meeting Preparation: Exchange before meeting a written list of issues from each

party in order to expedite preparation, discussions, and
conclusions.
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DEPARTMENT OF NATURAL RESOURC
DIVISTION OF OIL, GAS AND MINING
356 West North Templa
3 Trind Conter, Suite 3%0

3

Michucl O. Leavitt
arnor
Tod Stewart Sait Lake Clty, Uteh 84180-1203

Exccutive Dirgctar § 801-538-8940

Jamea W, Carter §| 801-350-2040 (Fax)
Division Director § 801-588-8310 (TDD)

July 29, 1994

Lee Edmonson, Properties Division
Cal Mat Company

1801 University Drive

Phoenix, Arizona 84034

Dear Mr. Edmonson:

| am writing to follow up on our meeting on the Hidden Valley Mine held
July 21, 1994, | want to thank you for Inviting Ed Settle of Consolidated Coal
Company to the meeting, and appreciate the comments and contributions he made
to the success of the meeting. T ¢

| appreciate your agreeing in principle to the 18 issues discussed and noted in
the attached minutes. | also appreclate your willingness to jointly commit to gin action
plan on Issuss including back-filing and grading, roads and wells, signs and markers,
vegetation, and updating the mining and reclamation plan on some pending items.
While Issues concerning runoff control, erosion and sediment control, and bond clock
were discussed, the first two will need to be revisited from time to time to determine it
control measures are meeting our joint goals of bond release and are meeting
compliance requirements. Further, a technical mesting of the minds on practical
methods for collecting defensible data on the sediment control component of Phase ||
bond release needs to be reached. Please consult with Daron Haddock and Tom
Munson of my staff for their suggestions and assistance in that regard.

While the bond clock remalins an issus, this action plan and other new
Initiatives, if approved, together with the husbandry practice rules now in the process
of approval, will provide a better understanding of where and how this Issue may
évolve. 4




Page 2
Lee Edmonson
July 29, 1994

It is my opinion we all left the meeting with a better appreciation of the
constraints which face us. It is important that we collectively recognize the adverse .
implications of conflicting technical data. In this instance, because of the nature of
some Issues, | believe we cannot do alone what we can do together. We are
committed to a joint endeavor if we are to resolve some of the more difficult issuses.
However, with our limited staff and budget, this cannot be our normal style of
operation or we could not fulfill our main mission. | encourage you to take care of the
paperwork and the field work on those items listed in the minutes. The urgency of
those items Is related to compliance. Based on our discussions, we anticipate that
you will be able to complete these items by August 15, 1994.

As we discussed, | believe our discussions and the conclusions reached at the
meeting will pave the way for taking care of less complex Issues that are potential
compliance issues, and refining and carrying out an action plan for the more complex
technical issues. Thanks for your participation and your willingness to explore new
initiatives in order to achieve successful reclamation at the Hidden Valley Mine.

As noted below, | am providing a copy of this letter and attachments to Mr. Settle.

Very truly yours,

es W. Carter
rector

vb
Attachments
cc. E Settle

HIDDENVA.HID
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Division of Qil, Gas and Mining
Hidden Valley Mine Issyes Relating to Compliance and/or Bond Release Matters

i Backfilling and Grading
1) Highwalls, A & B Seams
2) Approximate Original Contour, Cutslope Road
3)  Reclaimed Road Bed

i. Roadleens
4} Roads to Seven Wells/Wells )
5) Public Vehicle Encroachment on Reclaimed Road

M.  Signs and Markers
6] Al Disturbed Areas Not Properly Marked, Maps Do Not Properly
Deplct Disturbed Areas ,
7) Buffer Zone Areas Not Properly Marked

V. Vegetation

8) Al Disturbed Areas Not Seeded and Mulched

8)  Seeded Arcas Show Poor Vegetal Establishment.

10)  Divislon Provide Policy to Permittes in Wiiting Prior to Joint Meeting
on How Vegetation Parameters Will be Measured and Quantified as
Related to Phase Il Bond Release and Compliance

11)  Polsonous Plant Establishment on Reclsimed Site

.. 12)  With Xerophytic Environment, et al., Will Vegetation Provide Adequate
~ Eroslon Control/Sediment Control, Phase Il Bond Release Parameters?

It Not, Then What?

V. Runoff Control
13)  Undisturbed Runoff Interfacing With Disturbed Runoff

14) Water Bars

V1. Erosion and Sediment Control
15) Road Outslope
16) A & B Seam
17)  Borrow/Staging Area

Vil.  Bond Clock
18)  Further Reclamation Work That Will Start Bond Clock
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NP | DIVISION OF OIL, GAS AND MINING

Michael O. Leavitt 355 West North Temple
1chae Gwe::“ 3 Triad Cenfor. Suite 350
Ted Stewart § Salt Lake Ciy, Utah 84180-1203
Executive Director I 801-538-5340

James W, Carter || 801-359-3940 (Fax)
Division Director 801-538-5319 {TDD)

May 5, 1995

Lee Edmonson

Properties Division
CalMat Company

1801 East University Drive
Phoenix, Arizona 85034

DIVISlON
& MINING PR UTAH

> GAS

Re: Extension of Time to Respond to Plan Inad cies oal Com

Hidden Valley Mine Folder #3, Emery Co Utah

Dear Mr. Edmonson:

I have been made aware that certain issues outlined in our April 12, 1995
correspondence may warrant further discussion prior to your addressing them. In order to
allow that discussion to occur, I have been authorized to grant an additional 30 days time to
respond to the notice of inadequate amendment, i.e. June 14, 1995.

We look forward to working with you on resolving these issues. Please contact us in
order to set up the needed discussions.

Sincerely,

Dot Q) Rl

Daron R. Haddock
Permit Supervisor

cc: K. Knoop (JBR)
S. White
B. Malencik
P. Grubaugh-Littig

extensi.hvc




State of Utah

) DEPARTMENT OF NATURAL RESOURCES
PP | D1visIoN OF OIL, GAS AND MINING

355 West North Temple o
Michael O. Leavitt 3 Triad Center. Sui p350 RECE‘!{
Governor enter, Suite

Ted Stewart | S2" Lake City, Utah 84180-1203
Executive Director || 801-538-5340

James W. Carter || 801-359-3940 (Fax) , MAY 2 4 1995
Division Director § 801-538-5318 (TDD)

April 11, 1995
’ 3 DIVISION
A CAS & Mlmgc g{u(c)‘elumn
TO: Daron Haddock, Permit Supervisor
FROM.: Susan M. White, Senior Reclamation Biologist W %’
RE:
SYNOPSIS

Amendment 94A, Recgived by the Division on March 2, 1995 was reviewed in
a Technical Analysis type fo 7~ The amendment may not be approved for reasons
discussed below:

RECLAMATION PLAN

TOPSOIL AND SUBSOIL

Regulatory Reference: R645-301-232, -301-234, -301-242, -301-243
Analysis:

The proposed amendment (page 56-B) states that "portions of the slopes do not
have adequate growth medium or water retention to produce vegetation". No plans for
amending, locating or importing adequate growth medium is discussed in the amendment.
Regulations R645-301-232.720 and R645-301-233.100 outline the requirements of using
substitute material in order to fulfill the revegetation requirements of R645-301-356, when no
available material can be located on site.

Finding

The permittee must provide the following, prior to approval, in accordance
with the requirements of:

&3
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ACT/015/007
April 11, 1995

R645-301-232.200, the amendment must demonstrate how an adequate growth
medium will be obtained on the road fill slopes and pad outslopes in order to achieve the
revegetation standards of R645-301-356.

REVEGETATION

Regulatory Reference.: R645-301-244,-301-353, -301-354, -301-355, -301-356
Revegetation: Timing.

Analysis:

The permittee states in the amendment that "seed was apparently applied to the road
fill slopes during original reclamation in 1986". Testimony given by Frank Jensen (an
employee of JBR Environmental Consultants, Inc.) under oath and whom was present at the
time of reclamation, is contrary to this statement. This statement must be verified or
otherwise removed from the amendment.

The pad outslopes near Ivie Creek and the road fill slopes were not seeded. The
amendment states that the revegetation method used on the road fill slopes and the pad
outslopes is natural regeneration. No site specific data is presented to verify that natural
regeneration is a viable revegetation method for this mine site. The outslopes and fill slopes
have been in the current condition for at least nine years. If regeneration is occurring at a
reasonable rate for bond release then the data should be provided to the Division in support
of this method.

- Finding:

The permittee must provide the following, prior to approval in accordance with the
requirements of:

R645-301-354, all disturbed areas must be planted during the first normal period for
favorable planting conditions. The amendment must discuss when the road fill slopes and the
pad outslopes will be seeded. An alternative may be to provide statistical data which will
verify that the natural regeneration method of revegetation will achieve the success standard
of R645-301-356. The statement that the road fill slopes were seed must be deleted.

Revegetation: Mulching and other soil stabilizing practices.

Analysis:
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ACT/015/007
April 11, 1995

The amendment states that "redisturbance of these areas - either by simply accessing
them, or by mechanically disturbing the soil crusts - will likely result in destabilization,
increased erosion, and loss of the existing vegetation". No discussion is provided as to how
the permittee will stabilize the slopes after seeding.

Finding:

The permittee must provide the following, prior to approval, in accordance with the
requirements of:

R645-301-355, the amendment must address how a suitable mulch and other soil
stabilizing practices will be used on all areas that have been regraded.

Revegetation: Standards for success.
Analysis:

The amendment states that natural regeneration will be used to revegetate, however
the success standard for the road fill slopes and the pad outslopes near Ivie Creek may not be
met. The permit describes the reference area (page 60) as steep rocky slopes. This
reference site appears to favorably compare to the outslopes of the road and pad. No site
specific site data is presented in the amendment that would indicate otherwise.

R645-301-353 only exempts the surface areas of roads and water areas from the
establishment of a vegetative cover that is in accordance with the approved permit.
Therefore, no exemption may be approved and the permittee must delete the reference to not
meeting the vegetation standard.

Findings:

The permittee must provide the following, prior to approval, in accordance with the
requirements of:

R645-301-356, success of the revegetation must be compared to the approved success

standard, a variance to this performance standard is not allowed. Therefore, the reference to
not meeting the standard must be deleted from the amendment.

RECOMMENDATION
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ACT/015/007
April 11, 1995

The permittee must address those deficiencies as found within this Draft Technical
Analysis and provide the following, prior to approval, in accordance with the requirements
of: '

R645-301-232.200, the amendment must demonstrate how an adequate growth
medium will be obtained on the road fill slopes and pad outslopes in order to achieve the
revegetation standards of R645-301-356.

R645-301-354, all disturbed areas must be planted during the first normal period for
favorable planting conditions. The amendment must discuss when the road fill slopes and the
pad outslopes will be seeded. An alternative may be to provide statistical data which will
verify that the natural regeneration method of revegetation will achieve the success standard
of R645-301-356. The statement that the road fill slopes were seeded must be deleted.

R645-301-355, the amendment must address how a suitable mulch and other soil
stabilizing practices will be used on all areas that have been regraded.

R645-301-356, success of the revegetation must be compared to the approved success
standard, a variance to this performance standard is not allowed. Therefore, the reference to
not meeting the standard must be deleted.

cc: Bill Malencik
hidden.apr



notice of violation

3 Triad Center o Suite 350 « Salt Lake Cify, UT 84180-1203 « 801-538-5340

'NO. N_95-26-2-1

To the following Permittee or Operator:
Name Cal Mat Company

Mine__1idden Valley Mine 0 suface Underground O Other
Utah (602) 254-8465

County_ BRery . State Telophone
Moalling Addiress 1801 East University Drive, Phoenix, AZ 85034

Stote Permit No.___ACT/015/007

Ownership Category O state - O rederal 0 ree - & Mixed
Date of inspection_June 14, 1995 _ ' 19

Time of inspection 1:00 Oam Kpmto 4:00 Oam Xpm
Operator Name (other than Permittee).

Mailing Adcress

Under authority of the Utah Coal Mining and Reclamation Act, Section 40-10-1 et seq.. Ufoh Code Annofated, 1953,
the undersigned authorized representative of the Division of Oil. Gas & Mining has conducted an inspection of
above mine on above date and has found violation(s) of the act, regulations of required permit condition(s) listed
in attachment(s). This notice constitutes a sepoarate Notice of Violation for each violation listed.

You must abate each of these violations within the designated abatement time. You are responsible for doing all
work in a safe ond workmaniike monner. - . v : -

The undersigned representative finds that cessation of mining is (1 1s not £ expressly or in practical effect required
by this notice. For this purpose. “mining” mearis extracting codl from the earth or @ waste pile. and transporting it
within or from the mine site. Lot )

This notice shall remain in effect until it expires as provided on reverse side of this form, or is modified, terminated or
vocotedbywrﬂ?ennoficedonqnhorizedrepresentofweofmedkecfadtheoivisionofousos&MiningTimefor
abatement may be extended by authorized representative for good couse, if a request is made within a reosonable
time before the end of abatement period.

Certified 2 254 438 027

Date of #d¥##/mailing __July 20, 1995 Timeof dtte/maiing____ T am —pm
Lee Edmonson Manager

Permittee/Operator representative Title

Signature

Reclamation Specialist

Title
#26
Identification Number
SEE REVERSE SIDE
WHITE-DOGM YELLOW-OPERATOR PINK-OSM GOLDENROD-NOV FRE
DOGM/NOV-1 an equal opportunity employer Rev. 5/92

Performance Standard Code L-1

b e ———
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NATURAL RESOURCES
O, Gos & Miring

NOTICE OF VIOLATION NO. N_95-26-2-1

ViolationNo. L of 1

Nature of violation
Failure to comply with the terms and conditions of Hidden Valley Coal Mine

and reclamation plan, permit ACT/015/007.

Provisions of act, regulations or permit violated
UCA, Title 40, Chapter 10, Paragraph 40-10-22

R645-300-140 and -143

Portion of operation to which notice applies
Hidden Valley Coal Mi i

-Stream Buffer Zone, Ivie Creek Upslope
Remedial action required (including any interim steps)
Revegetate all disturbed areas following the revegetation requirements as

itemized and discussed in the approved reclamation plan, which among other items
includes seedbed preparation, fertilization, required seed mix, and alfalfa hay
mulch at the rate of 4000 lbs per acre.

Abatement time (including interim steps)
September 29, 1995

WHITE-DOGM YELLOW-OSM  PINK-PERMITTEE/OPERATOR GOLDENROD-NOV FILE

DOGM/NOV-2 an equal opportunity employer

2
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SIATILE OF VT AN
* NATURAL RESOURCES
rem—— Divislon of OF. Gus & Miring

ion report

inspec

3 Tried Conter - Surte 360 - Sait Lake City, UT $4100-1203 - 8011 §38.6340

Inspection Date:

@ Fartial

O complete Time: : m_2gm 1 @0 m

- O exploration Date of Last Inspection:__5[23[95 3: GlsC-r2[95
Mine Name: [N TIRCEEL Countvm’“h— Permit N"’“”"*
Permittee and/or Operator’'s Name: (‘ .

Business Address: Jm:mik;&mu,_ﬂmmxrﬂmmm B L0349~
Type of Mining Activity:  [@-dndergrou O surface 3 Prep. Plant 0O other

State Officials(s):_d 1l Malenck
Company Officialls): _N/A
Federal Official(s): ___N/[A

Weather Conditionszmmt__[w‘? MO
Existing' Acreage: Permitted-g,’g_ Disturbed- j Regraded-_*1 Seedeg- H Bonded-__']____
Increased/Decreased: Permitted- Disturbed- Regraded- Seeded- Bonded-______

Status: [ exploration / O Active / inactive / O Temporary Cessation / [3J Bond Forfeiture
O Reclamation {(@Phase !t / [ Phase Il / [J Final Bond Release / (] Liability 199( Yes)

REVIEW OF PERMIT, PERFORMANCE STANDARDS & PERMIT CONDITION REQUIREMENTS

instructions

1. Substantiste the slements on this inspection by checking the appropriste performance stendard.

8. For complete inspections provide narrative )u:uhconon for any slements not fully inspected unless slement is not appropriate to the
site, in which case check N/A.

b. For parual inspections check only ths elements evalusted.

Document any noncomplisnce situation by referencing the NOV issued st the sppropriate performance standard listed below.

Refsrence sny narratives written in conjunction with this inspection at the appropriste performance standard listed below.

Provide a brief status report for all pending enforcement actions, permit conditions, Division Orders, and amendments.

son

gVAL%ATEQ
1. PERMITS, CHANGE, TRANSFER, RENEWAL, SALE

2. SIGNS AND MARKERS @
3. TOPSOIL 0
4. HYDROLOGIC BALANCE:

a. DIVERSIONS B -
b. SEDIMENT PONDS AND IMPOUNDMENTS
¢. OTHER SEDIMENT CONTROL MEASURES
d. WATER MONITORING
e EFFLUENT LIMITATIONS
EXPLOSIVES
DISPOSAL OF EXCESS SPOIL/FILLS/BENCHES
COAL MINE WASTE/REFUSE PILES/IMPOUNDMENTS
NONCOAL WASTE
PROTECTION OF FISH, WILDLIFE AND
RELATED ENVIRONMENTAL VALUES
10. SLIDES AND OTHER DAMAGE
11. CONTEMPORANEOQUS RECLAMATION
12. BACKFILLING AND GRADING
13. REVEGETATION
14. SUBSIDENCE CONTROL
15. CESSATION OF OPERATIONS
16. ROADS:

a. CONSTRUCTION/MAINTENANCE/SURFACING

b. DRAINAGE CONTROLS
17. OTHER TRANSPORTATION FACILITIES
18. SUPPORT FACILITIES/UTILITY INSTALLATIONS
19. AVS CHECK (4th Quarter-April, May, June) {date)
20. AIR QUALITY PERMIT
21. BONDING & INSURANCE

woNOO
0oooooo Dimmooa DDDXRDDKD iémﬁ

00ooaaooo DD@\DDDD DDDDUGDDQ\D? %
0000000 0000000 oogoooooo DDDE
T

O00d0ooaoaa DDKDDDD DDDDDDRD

Orrgunal-DOGM: Copres-OSM, Permities, Price, NOV Fiie an equsl opportunity employer 1793 AR
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UTAH

VeR NATURAL RESOU
Oll, Gas & MElﬁl?g RCES Poge _éot f

INSPECTION REPORT COMMENTS

Permit No. A.CJ:.Q.L&I.QQ_']__.
Inspection Date .G.“ﬁ.(ﬁ:)____

Please number comments fo comespond with topics on previous page.
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Copy of report mailed to

Copy of report given to

Inspector’s signature No.
WHITE—-DOGM  YELLOW-OSM  PINK — PERMITTEE - OPERATOR  GOLDENROD — NOV RLE

DOGM - 1R-2 an equal opportunity employer 1186 001049
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INSPECTION REPORT COMMENTS

Please number comments to conespond with topics on previous page.

Pemnit No. Aﬁi:_o_ﬁle‘ \
Inspection Date _éﬂj:{ﬁi____
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Copy of report mailed to

Copy of report given to

Inspector’s signature No.
WHITE ~DOGM  YELLOW —OSM  PINK — PERMITEE : OPERATOR GOLDENROD — NOV RLE

~/

DOGM iR-2 an equal opportunity employer
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INSPECTION REPORT COMMENTS

Permit No. Ad’._O_LS.[_Q_@_T_
Inspection Date ﬁ#ﬂg_ﬁ___

Please number comments 1o conespond with topics on previous poge.
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July 5, 1995

Lee Edmonson

Properties Division

Cal Mat Company

1801 East University Drive
Phoenix, Arizona 85034

RE: Mining and Reclamation Seeding Commitment, Hidden Valley
Mine, Cal Mat Company, ACT/015/007, Emery County, Utah

Dear Mr. Edmonson:

I am writing about disturbed areas that have not been seeded
at the Hidden Valley Mine. Attached is a copy of my June
inspection report. It highlights certain phone discussions and
moreover, conclusions from Director Carter, as a result of phone
discussions that were outlined to me on June 29, 1995. The phone
discussions alluded to are those among Director Carter, Messrs.
Edmonson, and Settle. .

This matter was discussed further at the Division meeting on -
June 29, 1995. Personnel attending the meeting included Carter,
Braxton, Helfrich, and the undersigned. Also, Mr. Carter
consulted with Tom Mitchell of the Attorney General’s office
prior to the meeting.

-Before considering and taking suggested enforcement action,
proposed to DOGM management that I am allowed 10 days to try to
resolve this issue without the necessity of writing a violation
to Cal Mat Company.

Violation N91-26-8-2 concerned these issues:

(1) Erosion road outslope on the reclaimed road,

(2) Not seeding and mulching all disturbed areas as
committed to in the Mining and Reclamation plan, and

(3) Disturbed markers not properly located on a portion of
the reclaimed road.
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Issue (1) and (3) have been resolved with the cooperation of
Mr. Edmonson and others. Further, it is in the best interest
among all the concerned as discussed in our July 1994, meeting
to rely on overall bond release requirements on the total site
rather than on compliance to move toward long range common
objectives.

It is in this spirit that I write you to explore how we may
resolve the seeding issue without the necessity of relying on
compliance and/or further litigation to resolve this matter.

It is my sincere opinion that we can do together what we
cannot do alone. Would be amenable to utilize the seeding
abatement plan you submitted in response to N91-26-8-2 as a
starting point to resolve this matter.

Si:cerely,
Wm. J. Malencik

Reclamation Specialist

sd
cc: Ed Settle, Consol






