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ORDINANCE NO. __ - I g- q ~l

AN ORDINANCE VACATING AND ABANDONING
A COUNTY ROAD RIGHT-OF-WAY

the existing Emery County Road #306 in Rilda Canyon does not lie along
the description contained in the adjudication of 1935 ; and,

WHEREAS, Emery County is desirous of acquiring the proper description of the existing
Emery County Road #306; and,

Emery County and C.O.P. Coal Development Company (C-O.P.) have
reached an agreement that C.O.P. will grant a proper easement for the existing road alignment,
and Emery County will vacate and abandon the adjudicated right-of-way; and

the Emery County Commission has received a Consent signed by C.O.P .,
the owner of property adjacent to portions of a County road sought to be abandoned and vacated;
and, .

the Emery County Commission considered and approved vacating and
abandoning the following-described County road upon approval of including a' newly-described
roadd for inclusion into the County road system at its meeting on April 20, 1994; "and,

WHEREAS, the Emery County Commission found that the vacating and abandoning of
the road, as sought, was in the best interest of the County, and notice is not required pursuant to
§27-12-102.3, Utah Code Annotated (1953), as amended ;

NOW, THEREFORE, BE 1T ORDAINED BY THE BOARD OF EMERY COUNTY
COMMISSIONERS AS FOLLOWS :.

Upon consent of adjacent owner, C.O.P., the following-described County road be and the
same is vacated and declared no longer to be public property for use as a County road :

Beginning at a point North 43°11' West 2854 .5 feet froth the
section comer common to Sections 22, 23, 26 and 27, Township 16
South, Range -7 East, S.L.M.; thence South 69°22' West 190 feet;
thence South 19°08' East 200 feet ; thence South 42°08' East 655
feet, more or less, to the South line of the Northwest Quarter of the
Southeast Quarter of Section 22, Township 16 South, Range 7 East,
S.L.M.

said vacation ifs made expressly subject to all existing rights-of-way and the easements
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of all public utilities of any and every description now located in, on, under or over the confines
of the above-described property and also subject to the rights of entry thereon for the purpose of
inspecting, maintaining, repairing, replacing, removing, altering or rerouting said utilities and all
of them.

This Ordinance shall take effect upon passage, and posting .

PASSED AND ORDERED POSTED by unanimous vote of the Board of Count
Commissioners of Emery County at the regularly scheduled meeting of the Board on the /9"'

day of May, 1994.

BOARD OF EMERY COUNTY COMMISSIONERS

ATTEST:
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B) Rilda Canyon Road - Commission Chairman Kent Petersen
diacutsed the Emery
County Special Service District #1 together with Energy West are
to rebuild the
bridge on the Rilda Canyon Road . He inquired if there were any
concerns in the
County taking over the road to the trail head . Commissioner Mark
Justice
inquired as to any trade off and that costs need to be identified
now and in
the future .
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CONSENT

C .O .P . COAL DEVELOPMENT COMPANY, a Utah corporation, as

abutting property owner, hereby consents to the vacation by Emery

County of the following described property, located in Emery

County, State of Utah, as a public highway :

A strip of land 50 .0 feet wide, 25 .0 feet on each side of
the following described centerline ;

Beginning at a point North 43°11' West, 2854 .5 feet from the
Section corner common to Sections 22, 23, -26 and 27,
Township 16 South, Range 7 East, S .L .M . ; thence South 69°22'
west, 190 feet ; thence South 19°08' East, 220 feet ; thence
South 42°08' East, 655 feet more or less to the South line
of the' Northwest quarter of the Southeast quarter of section
22, Township 16 South, Range 7 East,, . S .L .M .
Dated this

	

day of April, 1994 .
C.O .P . Coal Development Co .

STATE OF UTAH

	

)
,ass .

county of Salt Lake )
on the	 day of April, 1994, personally appeared before

me	J 0.		the signer of the foregoing

document, who being first duly sworn, did
President of C . 0 . P . Coal Development Company, and that the

within and foregoing document was signed' in behalf of said

corporation by authority of a resolution of its
directors and said

me that said corporation executed the same .

say that he is the

board of
duly acknowledged to

Q06
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County Attorney, David Blackwell presented to the Commission for their
consideration Ordinance 5-18-94 . Wherein, said Ordinance vacates the existing
Emery County road number 306 in Rilda Canyon which does not lie along the
description described in the adjudication of 1935 . Previously, the Commission
had approved the acquisition of the Rilda Canyon County road . Wherein, said
Ordinance, Emery County and the C .O.P. Coal Development Company reached an
agreement in which C .O.P. will grant a property easement for the existing road
alignment and Emery County will vacate and abandon the adjudicated right of way
as described in this Ordinance . Also attached was a consent from the C .O .P .
Coal Development company consenting to the vacating of the described property .

Whereupon, motion was made by Commissioner Mark Justice to approve ordinance
No. 15-18-94 vacating and abandoning a County Road Right of Way as described
therein. Also included in his motion was the project agreement supplement
number 1-94 with the U . S . Forest Service for improvements to be made on the
Rude Canyon Road. Motion was seconded by Commission Chairman Kent Petersen
and approved by all members present .
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	 TION AGENTS AND JUDGES OF ELECTION	MM CONPEMTION

Clark, Bruce Funk informed the Commission of the need to replace McKette Allred
in Orangeville as the Registration Agent who has declined because of upcoming
summer activities. Therefore, it was his recommendation that the Co~mmission
appoint Glenna Sasser of Orangeville to fill that vacancy . Also, it was his
recommendation that the Commission approve the compensation to Judges of
Election at the rate of $50 per day and Registration Agents at $30 per day as
has been paid in previous years . Also, to approve light refreshments and
mileage expense to the training meetings .

Whereupon, motion was made by Commissioner Mark Justice to approve Glenna
Sasser as the Orangeville Registration Agent and approve compensation and
training expenses for the Registration Agents and Judges of Election as
presented . Motioh was seconded by Commission Chairman Kent Petersen and
approved by alll members present .

(9)
0



VOLUME 3B
1995 REPLACEMENT

Titles 25 to 30I

I

THE MICHIE COMPANY
Law Publishers

Charlottesville, Virginia

Impie



D TOWNS

department over
ad towns.

e entire right-of-way of
is responsible for the
-state highways within

riMiction" for "comma ion
ete .iuriedictioe" and made
ology-

0

	

0f 00

	

:0

	

0

HIGHWAY CODE

	

27-12-89
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billboard, advertising
id or character within
i.ction :

i

(1) the permission shall contain the condition that any instal-
lation will be removed from the right-of-way at the request of the
ci or town; and

the city or town shall cause any installation to be removed
at the request of the department when the department finds the
removal necessary:

(A) to eliminate a hazard to traffic safety
(B) for the' construction and maintenance of the state

highway; or
(C) to meet the requirements of federal regulations .

(8) If it is necessary that a utility, as defined in Section 27-12-11, be
relocated on federal-aid highways, reimbursement shall be made for the
relocation as provided for in Section 2712 .11 .

(4) (a) The department shall construct curio, gutters, and sidewalks on
the state highways when it is found necessary by the department for
the proper control of traffic, driveway entrances, or drainage.

(b) If a state highway is widened or altered and existing curbs,
gutters, and sidewalks are removed, the department shall replace the
curbs,g utters, and sidewalks .

(5) The department may furnish and install street lighting systems for
the state highways, but their operation and maintenance is the responsi-
bility of the city or town..

(6) If new storm sewer facilities are necessary in the construction and
maintenance of the state highways, the coat of the storm sewer facilities
shall be borne by the state and the city or town in a proportion mutually
agreed upon between the department and the highway authorities of the
city Or towns .

(7) -In accordance with Title 63, Chapter 46a, Utah Administrative
Rule making Act, the department may make rules governing the location
and co ctioa of approach roads and driveways entering the state
highway, and the department may delegate the administration of the rules
to the highway authorities of the city or town .

Hietei 'z L. INS, CL 89, 1 89; lot, cb .
137,1 2111994, ch.120,1 36.
Amendment Notes . - The 1991 a ead-

meet, effective April 29, 1991, trdivided Sub .
see ion (1) into praseat Subsectitiono (1) to (3);
redevimted Oemes Subsections (2) to (6) as
present St b, tkm (3) to (7); substituted 'de.
partment• for •stare road eowmieeion" throueh-
out the sew;and made changes In punctua-
tion and plnaseology.

819

Tbo 1994 smendment, effective May 2. IM
subntituted 'for highwa>e for "with respect to
streets" in the inteuductwy language ; subdi-
vided Subsection (2); substituted 'department"
ibr 'commission" in Subsections (6) and (7) ;
added the code dtatim in Subsection (7); and
made stylistic changes .

ARTICLE 6
ACQUISYTION OF PROPERTY FOR HIGHWAY _md~'

PURPOSES

27-12.89. Public use constituting dedication.
A highway shall be deemed to have been dedicated and abandoned to the use

of the public when it has been continuously used as a public thoroughfare for
a period of ten years .



27-12-89

Matorys 1..1663. Ch. 8o,1 89.

BBur+dan ofproof

C~ byloess.
NUUAPeL
Intent of landowner.
-Neeeuary

c'ded~"Publi
Right. grunted to public.
Rights of aubuquent gnutas .
Su cienq of proof of dedication.
'Tboroughtbro" and 'public thoroughfare" dis-

of land deeded it to city for
public use but city oevet accepted it, no dedica-
tion took pleas and claim afpurcbaaerfrom city
was invalid as against subsequent purchaser
from original owner of land. William J. Lamp
Brewing Co. v P.J. Moran, Inc., 51 Utah 178,
169 P 459 (1917).

Burden of proof,
Where claim is made that a highway has

been dedicated to public use, there le a pae-
sumpfaon in fovor of the property owner and
the burden of erttbliebing public use for the
required period of time is on those claiming it .
Leo hL Bertagnole, 114c, v, Pine Meadow
Bunches, 639 P-2d 211 (Utah 1981).

Change in highway.

	

_

fished. although
A public hjghway ova

there ha
public

no~cil al ae.
ceptanee, when it has been used for longer than
ten pears ; if travel has remained eubetaatielly
unchanged, and practical identity of road pre,
served, that is suffldent, although there may
have been alight deviations from the nom wn
way l iudey Land & Live Stock Co. v
Churns, 75 Utah 584, 296 P 646 (1929) .

Slight change in comas of highway or of its
location that don not materially change or
affac the general course thereof or affect its
location, nor break or change the continuity of
travel or use, area not constitute abandonment
or affect public nature of highway. Sullivan v
Condas. 76 Utah 585, 290 P. 954 (1930).

Control by landowner
No dedication wan shown under identically

worded predeeceeor section where it appeared
that an alleyway which had more or less been
used by the public at will for a number of years
bad from time to time been closed by the
abutting owners, who had at all times exercised
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control over it. Culmer v Salt Lake City Z7
Utah 252, 75 P 620 (1904) .

EeooppeL
Municipality may be

a op
from Asserting

dedication by sea and aaadwt that ban been . : -
relied on by others to their pr oudice cad,
likewise, private individual may be estopped in
the name way where he stands by cad permits
others to improve lead claimed to have been
dedicated. Premium Oil Co . v. Cedar ft, 112
Utah 344, 107 P.2d 199 (1947).
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Intent of landowner.

-
Owners of property abutting or etraddltei

rural road and their personal visitors were pot
members of public genera 7within this >
cion; burden ofproving ~i public use of tom:
road continuously for ten years was not nwL is
suit by eubdividere who sought to eet4bb&
that the road had become a public tborvogb- . :-

--Nrene ass.

	

- .
In order for a private iuad to became a public .. •

Mare then must be evidence of intent ,j, . .
by the owner to dedicate the read to a public use and an acceptance by the public

. Such
intent may be inferred from declarations, acts
or dredwatances and nee by the general public
i lmor v. Car* 15 Utah 2d 280, 391 P-2d 426

(1964) (but see cases noted under `-Not nee .
emery" below) .

	

I,, ,
For cases discusemg landowner's intent to '

dedicate road to public use, an Wilson Y. Eull,
7 Utah 90, 24 P 799 (1890); Whittaker~v _
Ferguson, 16 Utah 240, 61 P 980 (189a ! '
Schettler v. Inch, 23 Utah 305, 64 P 955
(1901); Culmer v. Salt Lake City, 27 Utah 262,
76 P 620(1904); Brown v. Oregon Short Lim
LB., 36 Utah 257, 102 P 740 (19093 Morris R
Blunt, 49 Utah 243,161 P.1127 (1916); William
J Lemp Brewing Co. v F J, Moron. Inc. . 61
Utah 178, 189 R 459 (1917); Barboglio v
Gibson, 61 Utah 314,213 P. 385 (1925). '=

-Not nrnoeaary.
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The determination that a roadway boa bees

continuously geed by members of the general
public for at lent can years is the sole requi a
moot for it to heroine a public road ; it is not
necessary to prove the owner's intent to aim
the road to the public. Thurman v. Byrsm, 4Y6
F.2d 447 (Utah 1981).

7b establish a dedication of a road to a public
use, it is not necessary to prove landownerti
intent to dedicate the road to a public use . Lee
AL Bertagnole, Inc. Y. Pine Meadow Bop"
639 P.2d 211(Utab M 1),

	

- -

"Public" defined.
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iy be estopped from asserting
and conduct that have been
ors to their prejudice and,

we
mdividuial

be stands by be
M*ww
and permits

land claimed to have bin
m Oil Co. v. Cedar City, 112
1199 (1947).

legate road to become a public
I must be evidence of Intent
edloate the road to a public
Unce by the public. Such
rred from declmlions, acts
ad use by the general public.
.5 Utah 2d 280, 391 P.2d 426
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blie use, see Wilson V. Null,
799 (1890); Whittaker v
h 240. 51 P 980 (1998},
, 23 Utab 306, 64 P 955
alt Lake City, 27 Utah 252,
rows v. Oregon Short Line
102 P 740 (1909?; Morris v.
161 P 1127 (1916); William
)o. v P2. Moran, Inc., 51
459 (1917); Barboglie v.

4, 213 P 385 (1923).

a that a roadway has been
7 members of the general
n years is the sole require-
no a public road; it is not
the owner's intent to offer
ic. Thurman v Byram, 626

:catinn of a road to a public
racy to prove landowner's
a road to a public use . IA*

Pine Meadow Ranches,
L981)

y ty abutting or straddling
personal visitors ware not
merally within this p -
ng real public use of that
. ten years was not met in
who sought to establish
WOaue a public thorough-

fare. Petervea V- Combe, 20 Utah 2d 878, 438
Pad 646 (1969).

Bights Wrinted to public,
City still owned fee to ship, 'acquired under

Zbwnsite Act (43 U.S.C. f 718 et seq., now
repealed), after alleged dedication thereof as
public street, so that only right that public
could have acquired would be right to easement
across strip fbr traveling ptr;posea, and only
additional right contiguous property owners
might aagi ra would be right of ingress to and
age es from Weir property. Premium

oil
Co-'

Cedar City. 112 Utah 324,187 P.2d 199 (1947).

b of subsequent grantees.
When land is dedicated by owner as highway

and is accepted by public sp such, all subse-
quent grantees of abutting lands are bound by
dedcatieon. Schsttier v Mach, 23 Utah 806, 64
P 965 (1901).

Sufficiency of proof of dodlcatlou.
. ' Highway Over privately owned ground will be
deemed dedicated or abandoned to the public
usewhen the public has continuously used itas
a thoroughfare for a period of ten years . Morris
v. Blunt, 49 Utah 248,161 R 1127 (1916).
Mare use by otprivate allay in common

with owners alley does not show a dedication
themf to public use, ar vest any right in public
to the way. Tvmpeon v Nelson, 2 Utah 2d 340,
273 P.2d 730 (1964) .

Though dedication of oners land to public use
should not be lightly regarded, where a narrow,
private dead-end street was used by neighbor-
ing residents and- the general public without
interference for at least 25 years, and where the
dty hsd platted it as a public street in 1915 and
bad thereAfter paved it and maintained a pub-
lic vtreet sign at its entrance, and where plain-

$istoty: L 1988, oohL age $ 90.
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Am. Our- $d. -- 38 Am . Jar. 24 Highways,

	

CAB. - 39A C.J-& Highways 6 1 .5 .
Streets, and Bridges 1 25 at seq.

	

Key Numbers. -- Highways ea 6(1).

27-1290

tiff who owned the this simple interest in the
land on which the st:+eet Was mituated bad riot
paid any tezee 9n the-street property for 25
years, this combination of factors was nit
to justify finding that the street had been
dedicated to Public use. Boner v. Sudbury, 18
Utah 24140, 417 P.2d 646 (1966).

Clear and convinW g quantum and Quality of
proof is required for the establiahm nt of a
public thoroughfare or taking of another'ls prop-
erty. Thomson v. Condas, 37 Utah 2d 229,488
F.2d 639 (1972)
Where the trial court found that public had

used north-south mad for 12 years and that
during this tiara the road was ran feet wide,
and the court found that there was 3 re thrnt
use of an east-west road by the public to male
it a public road, these findings of pct, sup-
ported by subetefntial evidence, pomp" a
holding that the rwzth-south road was a public
highway ten feet wide and that no public high
way existed on the eastwest road . Western
Kone County Special Sere DIAL No.1 V. Jack-
son Cattle Co.. 744 P2d 1376 (Utah 1987).
For canes fording suMciort evidence to sup

port finding of dedication to public use, see
Sullivan Y. Condos, 76 Utah 686 . 290 P. 954
(1930); Jeremy V. Bertagnole,101 Utah 1,116
P.24 420 (1941k Boyer v. Clark, 7 Utah 3d 396 .
326 P.2d 107 (1968) ; C1rk v. Ereluon, 9 Utah
2d 212,941 P. .24 424 (1959).

m sad

	

thorough
fare

Under identically waded predeccesor no-
tion, a "then aghibre was a place or way
through which there is psssdng or traveL It
became a "public thoroughoo" when the public
acquired a general right of Passage. Morris v.
Blunt, 49 Utah 243, 161 P. 1127 (1916).

27-12-90. Highways once established continue until aban-
doned.

All public highways once established shall continue to be highways until
abandoned or vacated by order of the highway authorities having jurisdiction
over any-such highway, or by other competent authority. -Wr


