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NOTICE IS IIEREBY GI\ffiN that the Utah Environmental Congress (UEC) appeals

pursuant to 36 CER $ 215 .7 to the Regional Forester of Region Four from the Decision
Notice/Finding Of No Significant Impact (DN/FONSI) and Environmental Assessment
(EA) for the Deer Creek Coal Mine Plan Modification, Fed. Coal Leases U-06309, U-
2810, SL-050862, SL-0 51221 signed by Rod Player for Forest Supervisor Alice B.
Carlton on August 25, 2005. This decision was noticed in the Sun Advocate (newspaper

of record) on August 30, 2005

The UEC is a non-profit organization dedicated to maintaining, protecting, and restoring
the native ecosystems of Utah. The UEC has an organizational interest in the proper and
lawful management of National Forests in Utah, including the Manti-La Sal National
Forest. The IJEC's members, stafi and board of directors participate in a wide range of
recreational activities on the Manti-La Sal National Forest, including the area in and
surrounding the action approved in the Rida/Fluntington Canyon area.

The UEC represents265 individual members, 37 organizations, and 59 businesses

representing approximately 30,000 people, many of whom frequently use, recreate, hunt,
fish, visit and otherwise enjoy this project area on the Mantila Sal National Forest, and

have a direct interest in its management.

The UEC claims standing to participate in the public land decision-making process on the
grounds that it has been involved in forest management issues since its founding. Our
members have hiked, fished, hunted deer and elk, recreated, enjoyed, ffid photographed
the Manti-La Sal National Forest, including the project area. Our collective membership
includes professional photography businesses and freelance photographers who make
their living in part by photographing Utah's National Forests, including the Wasatch
Plateau portion of the Manti-La Sal National Forest. The direct and indirect impacts
associated with this decision detract from the rugged, natural splendor, biodiversity,
fishing/hunting values and wilderness values in the affected watersheds that make these
lands appealing to both professional photographers and our members who find enjoyment
from and recreate in this project area.

In addition, the IJEC's members are taxpayers that are required to pay for the activities
approved. The irretrievable commitments of financial resources associated with this
project are also borne by the American people as a whole. The UEC claims partial
ownership of the public lands covered by this decision and consequently has legal
standing to participate in the process and challenge those decisions it finds legally
unacceptable.

The appellant is appealing the August DNIFONSI and EA on the grounds the decision
and environmental documentation is legally indefensible. The appellant a"rgue$ that the
Manti-La Sal National Forest (MLSNF) has violated the National Environmental Policy



Act (NEPA), the National Forest Management Act (NFMA), well as the Administrative
Procedures Act (APA)

The appellant desires and will request relief in the form of a remand of the decision made
in the DNIFONSI signed by Rod Player for Forest Supervisor Alice B. Carlton on August
25,2005 that was noticed on August 30, 2005 in the newspaper of record.



Statement of Facts

The action proposed and approved is described as follows:
The new facilities would be located inRilda Canyon, in Section 28, Township l6 South,
Range 7 E ast, Salt Lake Baseline and Meridian, Emery County, Utah, about 8 miles west
of the town of Huntington. The proposed mining plan modification calls for the
construction of new surface facilities in Rilda Canyon, down-canyon from the existing
facilities in Left Fork.
The proposed facilities would cover a long, slender area approximately 4,000 feet long by
200 feet wide covering 13.1 acres on the canyon floor. Of this area, the support facilities
(portals, shop, office, etc.) would cover an area approximately 2,000 feet long by 120 to
250 feet wide (9.0 acres) at the west (up-canyon) end of the site. The remainder of the
site to the east of the mine yard areawould have hydrologic controls, two topsoil
stockpiles, and a road turnaround. All facilities would be entirely on the north side of
Rilda Canyon Creek except for one topsoil stockpile. The proposal would use the
existing county road and 25 kv power line that run through the site. The county road
would be paved. See Appendix E, Map 4 (Layout of Proposed Surface Facilities) for a
complete description of the proposed facilities. Proposed facilities would include:
Structures: O{fice/bathhouse/warehouse building; four (4) vertical retaining
walls constructed of 12-inch thick concrete; two (2) other retaining walls in the
yard area; water treatment building; mine ventilation fan; 168-stall parking lot;
underground vehicle parkLng garage; steel frame building to house fan motors;
steel framed storage sheds to house bagged rock dust, ready-mix concrete, and
other dry products; oil shed; fueling dock with 4,000 gallon above-ground diesel
fuel storage tank; steel shed for storage of cans of oil and lubricant; rock dust silo;
pneumatic pipeline for rock dust; and a sediment pond with supporting drainage
structures.
Power: An existing25 kv power line already provides power at the Left Fork
Portal Facility. A transformer would be installed to supply power to the Rilda
Canyon portal facility and there would be diesel generator backups for the
ventilation fan.
Water related facilities:
Culinary system: 10,000-gallon steel water storage tank for treated
culinary water.
Sewage system: Waste water from office/bathhouse/warehouse would be
separated into gray water and black water. A 20,000-gallon temporary
storage tank would hold black water (sewage) until it can be transported
by truck to an approved disposal facility. Gray water (discharge from boot
wash, showers, floor drains, etc) would be stored before being pumped
into an abandoned portion of the underground mine workings. Permits
from the U.S. Mine Safety and Health Administration (MSHA) and Utah
Department of Environmental Quality, Division of Drinking Water

Quality would be obtained.
Runoffsystem: a two compartmented runoffcollection tank with l) a
7 ,540 gallon compartment for gray water, and 2) an 18,500 gallon
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compartment for temporary storage of surface runoff water. Surface
runoffwould spill over into the gray water compartment of the tank. This
system would also include an emergency spillway connected by pipe to
the sediment pond; pump station to move surface runoff into collection
tank.
Drainage system: two systems, 1) for collection of "undisturbed" or
overland runoffwater from above the portal site and from adjacent side
slopes that bypasses the developed area and moves this runoffinto the
natural channel, and2) for collection of runoffand all non-sewage waste
water from the disturbed portal area, parking lots, storage areas,
bathhouse/office/ warehouse, and fan area to convey it to the runoff
collection tank for discharge into the mine. Culverts would direct any
overflow to the sediment pond.
Storage: Mining and snow removal material and equipment would be stored on
asphalt and gravel surface areas on the cut or embankment fills. A primary
covered storage areawould be constructed west of the parking garage to store
non-coal waste, coal waste, oil, fuel facilities and bulk rock dust. Secondary
covered storage areas would be constructed to store crib blocks, roof bolts,
conveyor hardware, conveyor belting, beams, and other associated
construction/repair materials. Another covered non-coal waste/sand/rock waste
storage area would be constructed on the north side of the mine yard between the
fan and access portal. Sand and salt for winter road maintenance would also be
stored here. Coal and non-coal wastes would be hauled away.
Soil Stockpile Storage Areas: Two topsoil and subsoil stockpile areas not
contiguous to the main facilities and on previously disturbed land (approximately
800 feet by 300 feet, 3.0 acres, and320 feetby 220 feet, 1.1 acres) would be
created. The smaller stockpile would be on the south side of Rilda Canyon Creek
and accessed via the existing bridge.
County Road: The existing gravel road would be paved and widened. The road
would be realigned to make curves less acute. The design speed would be
increased. A trailhead parking lot would be installed to the east of the limited
access mine yard to provide public access to Forest Service recreation areas west
of the proposed facility.
The projected active life of the facilities is 15-20 years. When the mine shuts down, the
site would be reclaimed. Structures would be removed, the site regraded to its original
topography, topsoil from the stockpiles redistributed over the site, and all disturbed areas
revegetated. The county road would be returned to a gravel surface. Reclamation would
take approximately twelve years, two years for the actual demolition and site restoration
work and the balance of the time for vegetation to become established before final bond
release.

The OSM usage analyzes the magnitude of impacts in terms of their intensity or severity
and their duration. The following table from EA table 4.1 defines important terminology.



Table 4.1 OSM Analysis Terminology
CONTEXT:routine action for OSM
INTENSITY OF IMPACTS
Negligible ranging from immeasurable and undetectable to lower levels

of detection

Minor detectable, but slight
Moderate readily apparent environmental effects

Potential to become major potentially severe adverse or exceptional beneficial
environmental impacts

Major severe adverse or exceptional beneficial environmental
impacts

DURATION OF IMPACTS
Short term life of the mine, including the reclamation period

(approximately 3 0 years)

Long term after bond release

Note that short term impact means for 30 years, and also note definitions of intensity of
impacts.

The Proposed Action would occur in phases over a period of approximately 30 years.
The type of activity occurring and thus the environmental effects would vary with each
phase. The initial construction of the facilities would occur for 0-2 years. Active mining
operations would take place for approximately l5 years. Active reclamation (demolition
and removal of facilities, restoration of topography, topsoil replacement, revegetation)
would take about 2 years. This would be followed by a SMCRA-mandated l0-year bond
release period to establish vegetation. PacifiCorp's management responsibility for the
site lasts until bond release, or approximately 30 years. Active mining and reclamation
would last about 20 years. The balance of the time would consist of custodial
management (monitoring and maintenance).

The appellant has participated in the public comment and involvement process at all
points in this process. All of the issues raised in this appeal were raised in comments.
All comments submitted by and on behalf of appellant are hereby incorporated by
reference- as well as the Forest Plan and associated ROD and FEIS.



Arguments

The ensuing arguments will demonstrate the Mantt-La Sal National Forest (MLSNF) has
violated National Environmental Policy Act (NEPA), the National Forest Management
Act (NFMA), the Forest Plan, as well as the Administrative Procedures Act (APA).

I. The Manti-La Sal National Forest violated the NEPA by failing to prenare an
adequate analvsis of the cumulative impacts. comnartmentalization of related
actions and their impacts. and because the EA does not supnort a Finding Of No
Sienificant Impacts (FONSI).

"Cumulative impact" is defined in NEPA as, "the impact on the environment which
results from the incremental impact of the action when added to other past, present, and
reasonably foreseeable future action regardless of what agency (Federal or non-Federal)
or person undertakes such other actions. Cumulative impacts can result from individually
minor but collectively significant actions taking place over a period oftime."r

In deciding whether an agency's decision not to prepare an EIS is appropriate, the
"responsible agency must have 'reasonably concluded' that the project will have no
significant adverse environmental consequences." San Francisco v. United States, 615
F.2d 498, 500 (fth Cir. 1980) An agency's decision not to prepare an EIS is
impermissible if the agency fails to "supply a convincing statement of reasons why
potential effects are insignificant. " The Steamboaters v. FERC , 7 59 F .2d 1382, 13 83 (fth
Cir. 1985). "[T]he statement of reasons is "crucial" to determining whether the agency
took a "hard look" atthe potential environmental impact of a project. The Steamboaters
v. FERC, 759 F .2d at 1393 Kleppe v. Sierra: Club, .427 U.S. 390, 410, n.27 (1976).

"To support an EA/FONSI, an agency must produce 'a convincing statement of
reasons to explain why a project's impacts are insignificant."'Pacific Marine
Conservation Council, Inc.. v. Evans,200 F.Supp.2d 1194, 1204(N.D.Cal.2A0D.

"Significant", "effects", and "human environment" are all defined in detail by the
Council on Environmental Quality regulations implementing NEPA. 40 C.F.R.
1508.27, 1508.8, 1508. 14.In particular, "effects" include indirect effects, "related
to induced changes in the pattern of land use, population density or growth rate,
and related effects on air and water and other natural systems, including
ecosystems." 40 C.F.R., 1508(b). In addition, effects include: "ecological (such as
the effects on natural resources and on the components, structures, and
functioning of affected ecosystems), aesthetis, historic, cultural, economic, social,
or health, whether direct, indirect, or cumulative."

' 40 cFR 1508.7



A federal agency's Environmental Assessment "must give a realistic evaluation of the
total impacts and cannot isolate a proposed project, viewing it in a vacuum."
Grand Canyon Trust v. Federal Aviation Administration , 290 F.3d 339, 342 (D.C.Cir.
2oo2).

Many parts of the EA disclose significant directiindirect impacts from the action
approved. For example:

"Road construction activity would primarily be confined to the disturbed corridor along
each side of the existing road right-of-way. Widening and realigning the road would
cause a temporary (less than 2 months), major increase in noise, fugitive dust, and
sediment during the construction period. After that the effect would be minor and short
term, and would eliminate or drastically reduce noise, fugitive dust and sediment runoff
for the life of operations." EA page 48.

In light of above and the terminology table for effects presented supra in the statement of
facts the action approved will involve severe adverse environmental impacts ("major")
during road construction work in the form of noise, fugitive dust, and sediment impacts.
This will be followed by detectible but slight impacts ("minor") for approximately 30
years ("short term"). In light of the fact that the EA discloses severe adverse temporary
sedimentation impacts followed by lesser detectible impacts for 30 years impacts to
aquatic habitat and macroinvertebrates MIS is significant. To top it offEA page 36
(footnote) discloses that the mitigation for this that consists primarily of bufler zones
along the stream "would be as narrow as 25-30 feet in three locations where the active
channel meanders north." In light of this, appellant notes that EA page 21 discloses that
the current aquatic comrnunity MIS (macroinvertebrates) BCI "does not meet the Forest
Plan standard of 75." The total significant temporary and additional lesser 30 year long
impacts to the aquatic community in combination with the disclosure that this resource is
already below Forest Plan standard underlines the substantive and procedural problems
and legal failures resulting from the issuance of this FONSI when the evidence indicates
significant impacts.

Furthermore, this one road construction component in Rilda Canyon is but one
component of the much larger action approved that results in additional significant
impacts in context and intensity to NEPA's human environment. Because the EA also
compartmentalizes the larger action required and its total impacts there are additional
impacts not accounted for. This illegal compartmentalization includes: (l) the change in
the right-of-way to make it 80 feet wide that is said to be needed on the bottom of EA
page 47, (2) due to traffrc congestion and safety issues on highway U-31 resulting from
the20- fold increase in traffic coming offthe highway onto the new paved road up Rilda
Canyon (EA page 48), the company has already begun construction of a new left hand
turn land on U-31 and (3) other actions such as the proposed drilling for water in Rilda
Canyon necessitated by the action approved with this project (see attached comments).
The FONSI is not supported by evidence before the agency and the need for an EIS is
obviated. Furthermore, because actions needed such as the new left hand turn lane on



highway 31 are already committed to, under construction, and not analyzed as a
component of this action, and because the new ROW needed is not incorporated or
analyzed with this action, and the new water wells required by the astion (see attached
comments) are compartmentalized into other decisions and analyses, some ofwhich are
already being constructed, this EA and DN/FONSI is legally inadequate under NEPA not
simply because of disclosed significant impacts, but also because the
compartmentalization of the larger action required and its impacts additionally
compounds the inadequacy of the EA and DNIFONSI.

Other direct/indirect effects of other components of the approved action add to the sum
total significant direct/indirect impacts not accounted for above, where significant
impacts are already indicated. One example is the other impacts from the action
approved to MIS such as Golden eagle, macroinvertebrates, and Deer and elk MIS.

"The proposed facilities and related activities would interfere with the eagles'
typical foraging flight path (down the side canyon to the main trunk of Rilda Canyon)
and reduce the value of the foraging area in the canyon. The Forest Service estimates that
747 acres of foraging habitat would be reduced in value by the operations (USDA-FS
2005b). Additionally, fan noise could disturb the nesting birds. As discussed in part
4.2.1.6, Noise Resources,
fan noise attenuates with distance. The history of the nest shows a degree of tolerance for
the existing fan noise and mine activity in the left fork of Rilda Canyon, but the proposed
facilities would be closer and busier. Golden eagle behavioral responses to the proposed
facilities could result in reduced foraging activity, intemrpted nesting and breeding,
reduced nest productivity, or territory abandonment (USDA-FS 2005b)." EA page 34

Here, the fan noise, road use and other parts of the approved action will cause impacts for
a 30 year (short term) period that could result in territory abandonment. Page 35 of the
EA indicates that there may also be other detectible minor impacts to MIS wildlife for 30
years

"IJnder the proposed action, there would be moderate effects on non-game/non-special
status wildlife (depending on species) because of indirect habitat loss due to noise and
activity-related avoidance/disturbance effects. These moderate effects would be short
term. They would last for the projected life of the active mining and reclamation
operations in Rilda Canyon 1tS-dO years) and would cease when the site entered the
custodial reclamation phase (approximately l0 years)." EA page 35

This shows additional readily apparent environmental effects/impacts ("moderate")that
may last about 30 years to additional wildlife.

Compounding the above is the inadequate cumulative effects analysis. Page 53 of the EA
notes that big game MIS such as elk and its critical winter range in Rilda canyon will
incur not just direct/indirect impacts for about 30 years from this action, but proposed
coalbed methane exploration will add cumulative impacts, as will indirect impacts from
"the proposed timber sale site." However, it is never said what proposed tim6er sale



would add to cumulative impacts to the elk MIS. EA page 95 and 96 displays the
reasonably foreseeable actions and their residual effects that would add to the total
cumulative impacts of this action, and the only timber sale mentioned is the SITLA
timber sale. Because the residual effects of this timber sale are said to include only
increased soil compaction, increased erosion, and road access to a roadless area, but NO
impacts to the critical elk MIS winter range are disclosed, it is unknown what timber sale
site would add to the cumulative impacts of the critical elk MIS winter range in the area.
Finally, while EA page 53-54 notes private economic loss to agricultural areas resulting
from the elk MIS being displaced onto hay fields, damaging fences and irrigation fields,
there is no attempt to disclose the resulting cumulative impacts to the elk MIS or its
population trends resulting from those off-Forest conflicts with private interests.

The EA and FONSI are additionally adequate because the action includes includes
uncertain effects and application of an experimental procedure or practice.

"This experimental practice would test the feasibility of storing of existing topsoil
materials in place in areas where: 1) original, pre-existing soil structure was disturbed by
historical coal mining; 2) natle soils lie on steep slopes." EA page 25.

This contradicts with finding of no significant impact point 4 of the DNIFONSI. Finally,
as indicated in the attached FAX from the Forest Service, it has long been suspected even
by the Forest that the proposed facilities may result in significant impacts, While the EA
indicates that there are significant impacts and the cumulative effects analysis is not
complete, the need for an EIS is obviated even when there may be significant impacts.

"[E]ven a slight increase in adverse conditions that form an existing environmental milieu
may sometimes threaten harm that is significant. One more factory .. . may represent the
straw that breaks the back of the environmental camel."
Grand Canyon Trust v. Federal Aviation Administration , 290 F.3d 339,343 (D.C.Cir.
2002). "To support an EAIFONSI, an agency must produce 'a convincing statement of
reasons to explain why a project's impacts are insignificant."'
Pacific Marine Conservation Council. Inc.. v. Evans,200 F.Supp.2d 1194, 1204
(N.D.Cal . 2002). The government "is not required to find a proposed project
insignificant in the absence of readily available information to the contrary; rather, it is
required to create an EIS for any project which may significantly affect the environment.
Under NEPA it cannot use the lack of existing information as a basis for acting without
preparing anEIS... ." Sierra Club v. Norton,207 F.Supp.2d 1310, 1336 (S.D.Ala. 2002).
Adequate Research Must Be Done. "NEPA requires each agency to undertake research
needed adequately to expose environmental harms." Sierra Club v. Norton,207
F.Supp.2d 1310, 1335 (S.D.Ala. 2002). "An agency must generally prepare anEIS ifthe
environmental effects of a proposed agency action are highly uncertain." . . . "Preparation
of an EIS is mandated where uncertainty may be resolved by further collection of data, or
where the collection of data may prevent speculation on potential effects." ... "The
purpose of an EIS is to obviate the need for speculation by insuring that available data are
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gathered and analyzed prior to the implementation of the proposed action." Makua v.
Rumsfeld, 163 F.Supp.2d 1202, 1216-17 (D.Hawaii 2001).

In light of all ofthe above the DN/FONSI is arbitrary and capricious and in violation of
the NEPA and the APA because the FONSI is contradicted by the evidence before the
agency and because the cumulative effects analysis is not complete, and because
components of the larger action required to complete this project have been illegally
compartmentalized outside of this environmental document.

IL The Manti-La Sal National Forest violated
-the Forest Plan and National Forest Manasement Act (NFMA) requirements for
Management Indicator Species and Diversitv monitoring and standards
-and NEPA regulations at 40 CFR part 1505.2 - 1505.J.

Page 5 of the Record Of Decision (ROD) (incorporated by reference) that approves the
current Forest Plan states, "During implementation, when various projects are designed,
site-specific analysis will be required. Analyses may take the form of Environmental
Assessments [40 CFR 1508.9], environmental Impact Statements [40 CFR 1508.11], or
categorical exclusions [40 CFR 1508.4]. The Supervisor may amend the ForestPlan in
accordance with 36 CFR 219.10(0 [1982]. Any resulting documents will be tiered tothe
FEIS, pursuant to 40 cFR 1508.28 U9821." This EA is therefore tiered to the Forest plan
FEIS and no Forest Plan amendments are proposed, analyzed, or contemplated at this
time. Page 14 of the Forest Plan ROD states, " Maintaining visual quality objectives,
viable populations of wildlife management indicator species" . .."are all examples of
standards and guidelines which act as mitigation measures." It goes on to state,
"Mitigating measures, stated as standards and guidelines, are intended to be adopted and
enforced in project level activities"

The Manti-La Sal National Forest 1986 Forest Plan, as amended, identifies these 6 MIS:

o Northern goshawk
o Elk
o Mule deer
o Macroinvertebrates
o Golden Eagle
. Aberts squirrel

All but the last of the abve MIS tare selected and used for this analysis. However there is
a failure to monitor these MIS population trends. Oddly, even for some of the most
important MIS for this project area(such as macroinvertebrates), there is no functional
project area presentation or analysis of its population trends. The recent 10ft Circuit
Court of Appeals rulings inform these issues:



The Forest Service must gather quantitative dnta on actuql MIS populations that
allows it to estimate the fficts of any forest management activities on the animal
population trends, and determine the relationship between management activities
and population trend changes. " Utah Environmental Congress v. Bosworth, 2004
u.s. App. LEns 12441 (rqth cir. 2004).

Under a plain reading of S 219.19 and UEC I, we conclude that the
Forest Service must select an MIS with some evidence that it is
"present in the [projectJ area. " The Forest Service must then
collect "actual, quantitative population data," id. at 1226, to
monitor population trends and to determine relstionships to habitat
changes. See 36 C.f.R. $ 219.19(a)(6).". . .  "Selecting only one or
two (or afew) acceptable MIS actually present in a project srea
cannot satisfy the overall monitoring obligations of S 219.19. See
Martin, 168 F.3d at 7 (concluding that the Forest Service violated $$
219.l9 and 219.26 because it "ha[dJ no population data for half of
the MIS in the Forest qnd thus [could notJ reliably gauge the impact
of the timber projects on these species "). Utah Envtl. Cong. v. Bosworth,
No .03 .4251 ,2005U.S.AppLE) i lS . |7619 ,a t * l ( l@,2005) .

As this Circuit Court has ruled, the Forest is entitled deference in the MIS it selects for
projects implementing the Forest Plan, but in orderto meet the requirements of $219.I9,
that MIS selection must include sufficient MIS actually in the project area and gather
population trend data so that the effects of the project implementing the Forest Plan on
the MIS population trends can be determined and analyzed to meet the NFMA and Forest
Plan requirements. This needs to be done in the analysis of this project, and evidence in
the EA indicates that the Forest has not met its MIS selection or monitoring requirements.
Details on the selested MIS are below.

The MLSNF Forest Plan page IV-6 identifies macroinvertebrates as a Management
Indicator Species (MIS), and the WRR for this project selects and considers this MIS for
the analysis of this proposed action. Forest Plan FEIS page Itr-34 states that the
macroinvertebrates MIS, "are ecological indicator species in aquatic habitats and the
ability of that habitat to support fisheries" ... "Aquatic habitat on the Forest consists of
680 miles of stream fisheries and 1,765 acres of lakes and reservoirs. Macroinvertebrates
are found in these areas" ... "Changes in aquatic habitats, resulting from activities in the
terrestrial habitat, are rapidly seen through changes in the species composition and
biomass of macroinvertebrates." A list of five aquatic insects is identified as what is
minimally needed to accomplish any meaningful assessment of impacts from a project on
the aquatic ecosystem. The Forest Plan and its FEIS state that the chosen list of
macroinvertebrates would be treated as one trflS.2 The same page of the Forest Plan and
its FEIS state, "These habitats can be monitored for macroinvertebrates on a priority

2 Forest Plan FEIS page III-3 4, and,Forest Plan page II-34
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basis as needed to determine the specific effects of any one project or activity, as well
as the effects of general Forest land management, on the aquatic resources." The Forest
has simply not met this obligation. The macroinvertebrates MIS monitoring standards
state, "Improve and maintain a good or above Diversity Index (DAT) of 11-17, a standing
crop of 1.6 - 4.0, and a Biotic Condition Index (BCI) or 75 or above." Forest Plan page
III-20. The Forest Plan Chapter 4 monitoring table for macroinvertebrates states, "for
baseline stations or as needed for select project activities" include a minimum of
gathering of datausing the R4 GAWS, BCI and HCI macroinvertebrates indices. The
Forest Plan expects the macroinvertebrates trend datato be collected "For baseline
stations or as needed for select project activities."

Aquatic macroinvertebrates monitoring is well established to be a good aquatic
management indicator species, as is explained in the introduction to the Data Analysis
and Interpretation section of the Aquatic Macroinvertebrates Monitoring Reports you
receive from the National Aquatic Monitoring Center, which does your
macroinvertebrates monitoring. The Forest's 1999 macroinvertebrates MIS monitoring
report from this Utah State lab is enclosed to provide an example (CD) Reading the
report makes is overwhelmingly clear that the National Aquatic Monitoring Center sees
strong value in monitoring aquatic macroinvertebrates because changes in their indices
quickly reflect changes in aquatic habitats - even within one year of management
activities in the affected watershed.

This analysis uses the Forest Plan and also applies the 1982 NFMAMIS regulations:

"Management Indicator Species (VtrS) are species identified by the USDA-FS to fulfill
requirements of 36 CFR Chapter II - 219.19. MIS are used as proxies to monitor habitat
conditions. For the MLSNF, there are the following MIS:
Mule deer (Odocoileus hemionus)
Northern goshawk (Accipiter gentilis)
Golden eagle (Aquila chrysaetos)
Aquatic macroinvertebrates (several phyla)
Elk and mule deer are discussed in part 3.3.1.1.1 above. The northern goshawk is
discussed in part 3.3.1 .1.2, Special Status Animal Species, above." EA page 19-20

No other NFMA regulations are cited or relied upon. The only NFMA regulations cited
and used are the 1982 NFMA regulations, including 36 CFR part2l9.l9. This is
consistent with the Forest Plan and its FEIS and ROD that this decision has been tiered
to.

Page 35 and other parts of the EA discloses smaller but measurable impacts to terrestrial
MIS for the "short term" 30 year duration of the action approved. EA page 34 notes that
the golden eagle MIS effects could result in territory abandonment. Sedimentation is an
impact on the aquatic community and its macroinvertebrates MIS. As disclosed earlier
and on page 48 of the ea there will be temporary major impacts (defined as severe
adverse impacts in the EA) from sedimentation increases followed by lesser minor (but



measurable) additional impacts from the action approved that would last about 3 decades.
In light of this appellant points the Regional Forester to page 20-21 of the EA:

" A quati c Macr oinve r t e brat e s
Aquatic macroinvertebrates are a group of water-dwelling invertebrates (insects,
crustaceans, mollusks, woffns, etc.) that are important as indicators of water quality and
as a prey base for fish. Key representatives are the insect orders Ephemeroptera
(mayflies), Plecoptera (stoneflies), and Trichoptera (caddisflies), whose immature forms
are aquatic. Because different species have different tolerances for environmental
conditions, the particular mix of macroinvertebrates present can give an indication of
water quality. Several numerical indices based on macroinvertebrate composition, such
as the HilsenhoffBiotic Index (IBI) and the Biotic Condition Index (BCI), are used to
infer water quality.
Aquatic macroinvertebrates in Rilda Canyon Creek were sampled at several locations in
May 2004. A total of 814 individuals representing 33 taxa were collected in 6 samples.
Mayflies of the genus Baetis dominated the samples (nearly half of the total specimens),
with Cinygmula mayflies and oligochaete worms secondary dominants, comprising
around atenth of the total each (Vinson 2004). The Rilda Canyon Creek samples had a
mean I{BI of 3.28 (0-10 scale), indicating "slight organic enrichment." The mean
dominance weighted community tolerance quotient (CTQd) was 72. This index varies
from around 20 to 100; lower values indicate better water quality (Vinson 2004). Using a
potential (i.e. reference, or CTQp) value of 50 with this CTQd gives a BCI value of 69.4,
which does not meet the Forest Plan standard of 75. Existing BCI data suggest that
portions of the Huntington Creek watershed are stable and portions are experiencing a
downward trend, but there are too few data to reliably determine trends for
macroinvertebrates on the MLSNF (USDA-FS 2005b)." EA page 20-21.

The above establishes that there is a:

-Failure to gather population trend data for this MIS;
-Failure to meet Forest Plan standard (commited to in the Forest Plan ROD) of a
minimum macroinvertebrates MIS of BCI 75;
-Failure to gather data and maintain Forest Plan monitoring and standards for I{BI.

All of the above is in violation of the Forest Plan and NFMA. This also is in violation of
NFMA regulations cited and applied for this project that includes 36 CFR part2l9.l9.

This is also in violation of NEPA and its implementing regulations at 40 CFR part
1505.2 and 1505.3. " Mitigation (1505.2(c)) and other conditions established in the
environmental impact statement or during its review and commited as part of the decision
shall be implemented by the lead agency or other appropriate consenting agency"

As noted earlier page 14 of the Forest Plan ROD states, " Maintaining visual quality
objectives, viable populations of wildlife management indicator species" . .."are all
examples of standards and guidelines which act as mitigation measures." It goes onto
state, "Mitigating measures, stated as standards and guidelines, are intended to be
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adopted and enforced in project level activities" Failure to monitor, and the failure to
enforce the monitoring and mitigation measures for MIS such as the macroinvertebrates
MIS with this action implementing the Forest Plan that was approved in with the Forest
Plan ROD is arbitrary, capricious, and in violation of NEPA, its above implementing
regulations, and the APA.

III. The Manti-La Sal National Forest violated the mandate of the Administrative
Procedures Act.

The Manti-La Sal National Forest acted arbitrarily and capriciously in reaching its
decision. The APA requires all agency actions to conform to general standards of
regularity and rationality. The courts will overturn agency decisions that are "arbitrary,
capricious, or an abuse of discretion."3 The Supreme Court has held:

"Normally, an agency [action] would be arbitrary and capricious if the agency has
relied on factors which Congress has not intended it to consider, entirely failed to
consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible
that it could not be assribed to a difference in view or the product of agency
expertise."a

The appellant has demonstrated that the Forest Service acted arbitrarily and capriciously
in violation of the APA and NEPA by issuing the FONSI when the evidence in the EA
nrns counter to the finding of no significant impact. The failures to commit to,
implement, and follow the monitoring and standards committed to in the Forest Plan
ROD for MIS such as macroinvertebrates monitoring and minimum standards is arbit rary
and capricious, violating the NEPA and the APA. The NFMA and Forest Plan violations
relating to MIS are also already demonstrated to be in violation of the APA.

'5  USC 706
4 Motor Vehicle Manufacturers' Association v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43
(1e83)
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Request for Relief

Due to the violations of the numerous Federal laws, regulations, the Forest Plan, its FEIS
and ROD, the appellant asserts that this project cannot be considered legal. The appellant
requests relief in the form of a full remand of the decision made in the DNIFONSI for
this project.
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Providing a voice for the voiceless

September l, 2005

Tom Lloyd,
Ferron/Price Ranger District,
Manti-I"a Sal National Forest
Box  310
Ferron, Utah g4S3Z

Dear Tom,

The utah Environmental congress (uEC) and Grand canyon Trust appreciate this opporfunity tosubmit comment-ol the proposed action to drill for exploratof note* 
-fo1. 

warer development inthe fught Fork of Rilda canyon and in Mill Fork canyon. uEC and Grand canyon Trust areinterested parties, and we would like to be maintained on electronic, mailing, and contact lists forthis proposed action.

The scoping letter received on August 18ft and the l.gul notice published on August 16rh requestthat substantive colnments be sent to Tom Lloyd by September 2, 200s. Substantive commenrsare defined in both notices (attached) as, "substantirre comments are those within the scope of,are specific to, and have a direct relationship to the proposed action, and include supportingreasons that the Responsible official should considir in reaching a decision.,, This is the correctand appropriate definition of substantive comments, as it is defined by the ARA comment andappeal regulations at 36 CFR$215.2. Arbitrarily, the 2-week comment period specified in thelegal notice in the newspaper of 
I.-.9{ and scoping letter is not the legal commenr period."comment period" is defined at 36 cFR$215.i as,"The 3O-callendar-day period followingpublication of the legal notice in the n"*rprper of record of a proposed action, during which thepublic has the opportunity to provide .o*-.nts to a Responsiut, orn.ial on a proposed actionsubject to this part, except foi projects requiring an EIS which follow cEQ procedures for noticeand comment'" The required comment period ior all proposed actions implementing the ForestPlan must be 30 days, and we request ttr-at the Forest provide the required comment period on thisproposed action, which has not been provided to-date. If you choose to ignore this requirementplease explain your rationale for denying that rn writing.

The portions of the ARA regulations at 36 CFR$215 that exempted categorically excluded (CE)proposed actions 
impl-ementing the Forest Plan ftorn comment and appeut ,egutations have beenfound to be illegal and were struck from the cFR two months ago. cE,s are subject to thesubstantive comment period and are appealable, as mandated by Congress when it passed theARA in1992' As indicated below inthe court's order, g2l5.a(a) that excluded CEs from noticeand comment procedures and $215.12(0 that excludedCEs fr;appeal procedures have beensevered from the Forest Service AIt{ comment and appear regulations:

,,IT IS THEREFORE ORDERED:

lte following regulations are invalid as stated in this Order ond wiy be severed from theForest Serrice regulations: 36 C.F.R. $ 215.a@) @xcludingfrom notice and eommentprocedures projects and activities that are categorically excluded.fro* documentation in
l8l7 S. Main Street; Ste. l0 r Salt Lake City, UT g4l 15
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an EIS or EA); 36 C.F.R. S 215.120 @xcludingfro^ appeal procedures decisions that

have been excludedfrom documentationin an EIS or EA): 36 C.F.R. S 2/,5.20(b)
(exemptingfro* notice, comment, and appeal procedures decisions signed directly by the

Secretary); 36 C.F.R, S 2i,5.10(a) (permitting delegation of the determination that an
emergency situation exists); and 36 C.F.R. S 215.18(b)(I) (providing that an appeal
decision will be sent to appellants five days after the decision is rendered).Dated at
Anchorage, Alaska, this 2nd day of July 2005. /s/James K. Singleton, Jr. JAMES K.
SINGLETON, JR.
United States District Judge IN THE WITED STATES DISTNCT COURT
Case No. CIV F-03-6386 JKS

The Forest needs to notice this action pursuant to the AIt{ regulations $215 and allow for the 30-
day substantive comment period. This has not been done as 2 weeks is not the regulations'
required 30-day substantive comment period on the proposed action. Given that 36
CFR$215.12(0 has been stricken from the CFR, this decision will be subject to the ARA appeal
process even if the proposed action is Categorically Excluded. This proposed action needs to be
noticed for 30 days and the decision made administratively appealable under the ARA regulations
at 36 CFR $21 5 . If this is not done, the Forest will be in contempt of court and will violate the
ARA. Please let us know as soon as possible in writing if yon do not intend to provide the
ARA's 30 day substantive comment period on this proposed action or if you do not intend to
make the decision for this action subject to administrative appeal. If you do intend to provide the
ARA's 30 day substantive comment period on this proposed action and you intend to make this
decision subject to administrative appeal, we do not need you to write us and tell us that, as
providing those ARA public involvement procedures is expected because it is the law.

The map attached to the scoping letter indicates a clear need to authorize temporary and/or long
term use of some roads or routes that are not currently classified or temporary roads. One
example is the (at least temporary) road access that will be needed to access proposed drill hole
#2, which is in or immediately adjacent to Left Fork Rilda Canyon Creek. Granting use through
any permit or authorization approving the current proposed action, even if temporary, for the
unclassified roads and other routes that are not classified roads in the area is an activity that
constitutes new road constnrction per the National forest transportation system CFR direction at
36 CFR$212.

Some of new road construction and road use would appear to also be inside IRA and/or draft
roadless, undeveloped area identified for the Forest Plan revision. The analysis of impacts from
this and compliance with law/regulation would require at least an environmental assessment in
and of itself. Signifrcance under NEPA can be triggered even just by the possibility of a proposed
action being in violation of law/regulation. We remind the Forest of the following road-related
definitions:

"Classified Roads. Roads wholly or partially within or adjacent to National Forest System lands
that are detennined to be needed for long-term motor vehicle access, including State roads,
county roads, privately owned roads, National Forest System roads, and other roads authorized by
the Forest Seryice." 36 CFR$212.1

"Unclassified Roads. Roads on National Forest Syste,m lands that are not managed as part of the
forest transportation system, such as unplanned roads, abandoned travelways, and off-road
vehicle tracks that have not been designated and managed as a trail; and those roads that were



once under permit or other authorization and were not decommissioned upon the termination of
the authorization." 36 CFRg2l2.1

"Road Reconstruction. Activity that results in improvement or realignment of an existing
classified road as defined below:

(1) Road Improvement: Activity that results in an increase of an existing road's traffic seryice
level, expands its capacity, or changes its original design function.

(2) Road Realignment: Activity that results in a new location of and existing road orportions
of an existing road and treatment of the old roadway." 36 CFR$212.1 (Emphasis added)

We remind the Forest that unclassified roads are not, by definition, under permit or authori zation.
The proposal described in the scoping letter would involve authorization for use of unclassified
roads and/or non-existent routes not even identified as unclassified roads with this decision and
associated permits or authorizations. This indicates that segments of unclassified road (or other
unspecified routes) must be added as classified or temporary road to approve the currantly
proposed action. (Conversely, to permit authorized use of an unclassified road [without
designating it as a temporary or classified road] would be in violation of the transportation system
regulations at 36 CFR 9212 and FSM 7710-7712 direction.) The description of new road
constnrction (temporary and/or classified) that would occur with the proposed action needs to be
clearly disclosed, ild the effects analysis needs to be completed in an environmental document
before approving the proposed action.

Furthennore, the road construction (temporary and/or classified) inherent to the proposed action
(bun not clearly disclosed) is also inconsistent with the Roadless Area Conservation Rule and
recent Bush administration interim directives for roadless area conservation. This may need to be
a decision that is signed by the Chief of the Forest Service due to the road construction in IRA.
The road use and construction would also result in direct, indirect and cumulative impacts to the
aquatic and riparian cornmunities and habitats in South Fork Rilda Canyon creek, North Fork
Rilda Canyon creek, and Mill Fork Creek.

Is this proposed action consistent with the Forest Plan and the 1982 NFMA regulations it is
developed and implemented pursuant to? With the planning, analysis, and implementation of the
proposed action, is the Forest relying upon the current Forest Plan and the |982NFMA
regulations it is based entirely upon? Please let us know in writing as soon as possible if this is
not the case. as we will have additional substantive comments if the proposed action is being
analyzed and/or implemented pursuant to the 2005 NFMA regulations instead of the Forest
Plan/l982 regulations. Furthermore, given that the Forest has not implemented an EMS with a
minimum scope that includes the "land management planning process," implementation of this
action could not possibly be consistent with the 2005 NFMA implementing regulations or
directives. Additional comments on the proposed action as it relates to NFMA and the Forest
Plan will be raised again later in these comments.

The past, present, and reasonably foreseeable cumulative impacts of this project and in the
affected watersheds and habitat areas will potentially cause long lasting and cumulatively
significant environmental impacts. The markedly out of date macroinvertebrates MIS data for the

road miles." 36 CFRg212.l



creeks in and near this project area clearly indicates that existing impacts in the watershed had
resulted in sub-standard water quality and below-standard aquatic MtS population trends.

The proposed stream disturbance, drilling, and the associated larger action to install a new coal
mine portal, road and facility (with wastewater to be disposed) frim the larger proposed action in
the project area action raise many questions with respects to how stream flow and quality will be
impacted' If stream flow is to be compromised in any way through stream water displacement,
loss of water, the human environment will deteriorate. The proposed action could r.ur"potroiiul
adverse effects to area wildlife, fish, and vegetation, which 

"n 
d"p"nd on a reliable source of

water' Aquatic wildlife of particular concern includes macroinvertebrates, Colorado River
cutthroat trout populations/habitat, resident trout, amphibians, and mollusks. At this point there
are likely impacts to macroinvertebrates, a Manti La bal National Forest management indicator
species, which would result from this proposed water drilling action, as well as the larger action it
is associated with - the new coal mineportal, road, and faciilty. There are also unanswered
questionsabout tlre e_xtart of potential harm to local as well 

", 
do*n.tream populations of trout

and TES fish or their habitat. A detailed analysis will be necessary to deterrnine the extent ofimpacts to aquatic species in the project area and downstream. Because this is associated with the
larger proposed action that is in this project area to construct a new coal mine portal, road, and
facility, we are attaching UEC's earliertomments on the larger proposed action in the project
area to these substantive comments because they bear directly uioo and raise substantive
concerns relating to the proposed action.

Full analysis of threatened and endangered species as well as consultation with U.S. Fish and
Wildlife Service should be conducted for poientially impacted T and E aquatic species or their
habitat. The project area is in fact near active Goldln eagle MIS, goshawk MIS, other protected
raptors, and other avian TES wildlife that would be impacted by the proposed action directly,
indirectly, aod cumulatively. This needs to be disclosed and analyz.-a U"for" approving thisaction, closely monitored during implementation. Also, appropriate, proven-effective mitigation
measures need to be required in the decision document if this iroposed action is approved.

While it is obvious that the described proposed action should be inside the project area, it is notclear what the size, location, and extent oittt. project area for the proposed action actually are.Please mail UEC-a map of the project area for this proposed action as soon as it is available.What selected MIS in the proiect area (as opposed io tire whole National Forest) are being usedin the analysis an{-monitoring of the ptopo*d action? It is important to select and monitor morethan just a few YIS with population trend data inside the project area to meet NFMA and theForest Plan's fish and wildlife diversity MIS mandates. The"l0e Circuit court of Appeals rulingin UEC's favoron the 1000 Lakes Timber Sale directly infonns this concern:

6L It must also
Wuii'ii,"r,inop,::i::, 

::r:; 
UEC,!, 

:72^F.3d at r230. rf no Mrs representative is ,present inr " '  e s'!:rtl::i::! 
^fno:" 

the Fores.t sery(9_ytitt show good-faith efforts to confirmand explain the absence of selected MIS. It m;y b; ,i;;;;;';;i;r;;;;;r:;
se.lected an improper guild, or actions previouily taken may have had asignificant deleterious effect on the chisen MIS. "[WJhere impossible, theForest Service is not required by the applicabte stituies and regulations to

,l
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col lect populat ion deta." Id. at 1229.
The Forest Service must select within each guild an appropriate MIS that

is present in the project area. ne or two (  or  a lew
S a nt in o lec t  a r the overal l  monitorin

ebl igations of S 219.19. See Mart in, 168 F.3d at 7 (concluding tho,t t ln For"rt
Service violated $$ 2/ 9.19 and 219.26 because i t  "ha[dJ no populat ion datafor
half of the MIS in the Forest and thus [could notJ ,rtioUty giug, the impad;f
tlie t-imber projects on these species"). Utah Envtl. Cong. v.bosworth, N;. 03-4251,
2005 U.s. App. LEXIS t76tg,, at *l (10* cir. Aug. l9, 200jXE-phurl .l

A PDF copy of the ruling is available at www.uec-utah.org. As this Circuit Court has ruled, the
Forest Service is entitled deference in the MIS it selects foi projects implementing the Forest
Plan, but in order to meet the requirements of $219. 19, tnat tUtb selection must include MIS
actually in the proiect area so that the effects of the project on the MIS population trends can be
determined and analyzed in meeting the NFMA and Forest Plan requirements. What MIS have
you selected and monitored for the environmental analysis in the environmental document that is
to be prepared? More than just a few need to be selected and monitored in the project area.
Please let us know in writing as soon as possible and before a decision has been signed which
MIS have been selected for the analysis in this project area, and what their population data is in
the project area, and how it was decided that thise MIS meet and effectuate the Forest plan and
NFMA wildlife diversity and MIS monitoring obligations.

The constnrction of the drills, waste water, and particularly the many water diversions and
ancillary facilities would likely cause the elimination and/or damage to riparian vegetation
thereby decreasing habitat for wildlife and MIS that depend on riparian vegetation.

Big game species in particular rely on habitat in the area. UDWR identifies this area as critical
value big garne habitat. Mule deer and Rocky mountain elk (among others) are both management
indicator species for the Forest. The Forest Service must comply with applicable law and
regulations incorporated into the Forest Plan (and its FEIS) direction, dh and wildlife direction,
and conduct a quantitative analysis of population trends of these MIS prior to project approval
and development 36 C.F.R. $$219.19 and 219.26 as relied upon in the Foresr it* and its FEIS.
The Forest Service needs to present population data for the MIS and must use this data to
determine relationships between the habitat impacts and population changes. Such data must be
provided and evaluated in a site-specific EA or EIS for the project area. Specifically, any site-
specific analysis must address the impacts of development and drilling to MIS, MIS populations,
and MIS habitat. The Forest has not been collectingaquatic MIS trend data in the affected
watershed using the three indices required in the Plan, and what old data does exist demonstrates
that the water quality and aquatic MIS trend data are below standards and Forest plan direction.
This action to further disturb and impact the three creeks in or adjacent to the proposed drilling
and associated coaVwater developments, which will disturb the highly erosivsroil, in the
drainage will add cumulatively to the sub-standard conditions.

Because this project will occur on Forest Service lands, compliance with the Manti-La Sal Land
Resource Management Plan (LRMP) is required and confonnity with the requirements NF,s
LRMP must be demonstrated. The Manti t^a Sal LRMP requiris protection of deer/elk habitat



and their water sources.t The Manti-La Sal National Forest ranks frst out of all six Utah
National Forests in potential to produce big game. The LRMP requires that habitat be maintained
forminimum viable populations of vertebrate wildlife species. Id. at III-22. This requires that
habitat and habitat diversity improvement or at least maintenance of the status quo. Id.
Specifically vegetative composition should be maintained to at least 50%of current habitat
(1980) for existing wildlife. Id.

The project as currently proposed will remove and impact vegetation and also degrade habitat
quality for wildlife thereby eliminating some suitable habitat for project *"" rpeJi.r. The value
of riparian vegetation and habitat cannot be understated particularly in this relatively dry region
of the state. Due to the dewatering of surface waters, fracturing of subsurface aquifers and 

-

hydrological disruption caused by this mine in recent years in the greater electric lake/t{untington
creek watershed, the cumulative impacts to aquatic, riparian, TES and MIS resource conditions
must be disclosed. An estimated 60-70% of western bird species (Ohmart 1996) and as many as
80% of wildlife species in Arizona and New Mexico (Chaney et al. 1990) and in southeastern
Oregon (Thomas et al. 1979) are dependeirt on riparian habitats. Because of this riparian
ecosystems are considered to be important repositories for biodiversity throughout the west. A.J.
Belsky, A. Matzke, S. Uselman, 1999.

$narian zones provide key service for all ecosystems, but are especially important in dry regions,
where theyprovide the main source of moisture forplants ana witahfe, andihe main sogrce of
water for downstream plant, animal, and human communities. (Meehan et al. lgTT,Thurow
1991, Armour et al. 1994). Rooted streamside plants retard streambank erosion, filter sediments
out of the water, build up and stabilize streambanks and streambeds, and provide shade, food, and
nutrients for aquatic and riparian species. (Weingar ITTT,Thomas et al. Tglg,Kauffinan and
Kruegar 1984). ln short the elimination of riparian vegetation will cause ireversible impacts that
harm the long term integnty of this area. We reco--ind that any component of this project that
would have any impacts to the watershed, hydrology and aquatic habitat be eliminated from
consideration. To accomplish this would necessitate altemitive water driuing locations far away
from these three creeks.

To what extent water has been utilized (or will be utilized) as a consumptive use is unknown and
must be analyzed in any EA or EIS. Regardless, watetr d.iversion that is clearly foreseeable in this
instance (and consumltive use practices) could threaten downstream Colorado River endangered
fish including the Colorado pikeminnow, humpback chub, bonytail chub, and razorback sucker.
The US Fish and Wildlife Service,considers depletion of wateiin the Colorado River drainage a
threat to the existence of these endangered fish.

Aside from potential problems created by stream alteration and wastewater issues, there is reason
to believe that water quality standards are not being met or would be impaired directly, indirectly
or cumulatively. The removal of vegetation, the use of roads through heavy equipment, drilling
lulhi"or', and potential oil and waste water spills could all cause water quality to deteriorate.
This project could easily cause water quality ri*a*Ar to deteriorate further than they c,rrentlyhave' The reviewing agency (Forest Service in this case) will need to show how the proposed
project will compll with all applicable water quality standards. Failure to do so will cause thelead agency to violate the federal Clean WateiAct as implemented by the state of Utah.

' "ln areas of historic ]valer shortages during the dry season of the year develop water as appropriate.,,"Manage key deer and elk habitat so as to minimizi disnrbance auring the period of use.,, LRMp at III-20.
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The lead agency may also need to comply with other provisions of the cleanwater Act based onthe proposed stream diversion. This r;i include compliance with $404 of the cwA or someadditional stream a-lteration permit. Stream alteration permits are tlpically obtained from thestate engineer's office although in certain instances the u.S, Army co.p of Engineers may needto approve the permit. These permits must be obtained prior to release of a d^raft EA or EIS.F{!:t, the impacts of the diversion (and compliance with the CWA) must be analyzed in the EAor EIS.

The goal of the Clean Water Act (CWA) is "to restore and maintain the chemical, physical, andbiological integrity of the Nation's waters." 33 u.s.C. $ l25l(a). ..The word .integrity, . . .refers to a condition in which the nafural structure and function of ecosystems [are] maintained.,,H.R. Rep. N". ?11t, at 76 (1972); see also , 5g7F'2d 617,625 (8" cir. 1979)- The legislative history of th" ct".n waterAct, in turn, defines"natural" as'that condition in existence before the activities of man invoked perturbations whichprevented the system from returning to its original state of equilibrium." H.R. Rep. No. g2-g11,
at76' "Any change induced by man which overtaxes the abiiity of nature to restore conditions to'natural' or 'original' is an unacceptable perturbation." H.R. Rlp. No. 92-9 ll, at7.l.

According to Congress' a primary goal of the CWA is to maintain the natural structure of streams.S-uch- an interpretation is supported by case authority which holds that the ,,Clean Water Act
:T,:5,!| ,T:ly.0l1o.aav to encome_1ss gel_eterious environmentat effecrs of projects.,,

ws, 568 F. Supp. 583, 588 (D. Colo. l9g3), affd 759 F.2d 50gffi il ;r,*":ii* i,',r',",;I ; #;;fi ?*## il;l":H"natural structure of the stream. As one recent case stated:

The Clean Water Act (CWA) was "a bold and sweeping legislative initiative,,,
.R., 721 F.2d 932, 934 11't  Cir.  1gg3),

enacted to "restore and maintainthe chemical, physical, and tiological iniegrity
of the Nation's waters." 33 U.S.C. $1251(aX rigq) "This objective incorporated
a broad, systematic view of the goal of maintaining and improving water quality:
as th3 House report on the legislation put it, 'the word "integrity" ... refers to a
condition in which the natural structure and function of 

".oJyri"-s [arerms [are]
474U.5 .lewvtt:'ffiJ", '!r'|frfn;r3f;,.

Code Cong. & Admin.News lg7t, at314q.Dubois v. U.S. Department of
Agricult're, 102 F.3d 1273, IZg4 (l st Cir. 1996).

Under the CWA, states must adopt water quality standards for all water bodies within the state.33 U.S.C.  $  1313.

These standards include three components: (1) designated uses for each body of
water, such as recreational, agricultural, or industrial uses; (2) specific limits on
the levels of pollutants necessary to protect those designated usis; and (3) an
antidegradalion policy designed to protect existing usJs and preserve the present
condition of the waters.

, | 27F .3d | | 26 , | | 27 (D .c .Cb . l gg7 ) ( c i t i ng40c .F .R .$$
131 .10  -  131 .12 ) .



"A water quality standard defines the water quality goals of a water body, or portion thereof, by
designating the use or uses to be made of the water and by setting criteria necessary to protect the
uses." 40 C.F.R. $ 131.2. EPA implementing regulations define designateduses of water as
"those uses specified in water quality standards for each water body or segment whether or not
they are being attained." 40 C.F.R. $ 131 .3(0. The minimal designated use for a water body is
the "fishable/swimmable" designation. See 33 U.S.C. $ 1251(aX2).

Thus, in any EA or EIS prepared for the project the lead agency must (l) determine the
designated uses for creeks in the area; (2) analyze the specific limits on the levels of pollutants
necessary to protect those designated uses; and (3) and demonstrate how multiple stream
diversions comply with the anti-degradation policy designed to protect existing uses and preserve
the present condition of the waters.

The U.S. Supreme Court has squarely held that:

The text [of the CWA] makes it plain that water quality standards contain two
components. We think the language of $ 303 is most naturally read to require that a
project be consistent with both components, namely, the designated uses and the water
quality criteria. Accordingly, under the literal terms of the statute, a project that does not
comply with a designated use of the water does not comply with the applicable water
quahty standards.

PUD No. I of Jefferson'County v. Washington Department of Ecology, 5 I I U.S. 700, 714-715,
114 S.Ct. 1900 (199a)(emphasis in original).

The action cannot violate state and federal antidegradation regulations. According to federal
regulation, applicable antidegradation policies "shall, at a minimum, be consistent with . . .
[e]xisting instream water uses and the level of water quality necessary to protect the existing uses
shall be maintained and protected ." 4A C.F.R. $ 131.12(a)(1). Under this regulation, "'no
activity is allowable . . . which could partially or completely eliminate any existing use. "'
PUD No. 1, 5l 1 U.S. at 718-19, I 14 S.Ct. at I9l2 (emphasis added)(citing EPA, Questions and
Answers on Antidegradation 3 (Aug. 1985). Thus, any activity which would even partially
eliminsls those uses in affected creeks is not perrritted.

Under the CWA, the minimum designated use for navigable water is the "fishable/swimmable"
designation, which "provides for the protection and propagation of fish, shellfish, and wildlife
and provides for recreation in and on the water." 33 U.S.C. g 1251(aX2). But the protection is
not limited to streams which support fish: A water body composed of solely plants and
invertebrates is also protected under the antidegradation policy. Bragg v. Robertson,TzF.
Supp.2d 642,662 n.38 (S.D. W. Va. 1999) (citing EPA, Water Qualrty Standards Handbook g
4.4)' Under federal regulations, limited degradation is perrritted only where (1) the quality of the
water exceeds levels necessary to support the fishable/swimable use designation, and (2) the
quality of water necessary to protect all existing uses is maintained. 40 C.F.R. $ 13 L .lZ(a)(Z).

By creating artificial stream diversions in the larger proposed action that this action is a part of,
which by their very nature cannot support aquatic life, and by drilling in and adjacent to these
three creeks, the Forest would potentially violate the antidegradation policy. The quality and
quanttty of water necessary to protect existing aquatic life and other designated uses must be
maintained and such demonstration must take place in any EA or EIS developed for the project.
See 40 C.F.R. $ 131 .12(a)(2). Because artificial diversion of the stream and proposed drilling in
and adjacent to three streams would essentially tum the relevant portion of the living streams-into



a dead stream, incapable of supporting plants, fish and other wildlife, proposed diversionspotentially violates the antidegradation policy under the Clean Water Act and is therefore, Iikelyunlawful' An EA/EIS is clearly indicatid dul to cumulatively significant impacts and CwAconcerns.

For this project, environmentally preferable alternatives to the proposed action likely exist thathave not yet been developed that would maintain the stream course in its current state and avoidimpacts to water quality, quantity, aquatic habitat, riparian habiiat, wetlands, TES and MISwildlife populations/habitat. on9 immediately obvious environmentally preferable alterndtive isto explore off-Forest altemative drilling locations for additional water removal, or alternative
drilling locations far away from these ttt". creeks in the project area.

what monitorinq 
lystem is in place that measures }ow mining has impacted surface hydrology,

vegetation, and TES/IvIIS wildlife populations in this project ireaz

It is not consistent with the direction of the NEPA regulations or the FSH to CE this project from
analysis and public disclosure in an environmental document (EA/EIS). Some of these issues
were addressed earlier in these comments, but not specifically in terms of impacts to
extraordinary circumstances and FSH direction. This projeciarea has valuable habitat for (and
may have populations of) TECPS species. This is criticaibig game habitat, a parricularly
important resource condition that_will (and not just may) be cumulatively impacted by the
proposed action. There will also be direcVindirectland cumulative impacts to wetlands and
aquatic comrnunitiesArabitat. These constitute extraordinary circumstances. Furthermore
significant state and/or federal dollars have already been spent to conserve/improve this critical
and high value habitats and populations of TES resource conditions in the watershed.

Also, as mentioned earlier, we comment that parts of the project area are identified by the LIEC asqualifuing roadless, undeveloped area, and bv the Manti-La Sal NF as partially inside IRA. This
also involves impacts to this resource that cumulatively may be signrfi"*t. t i"* road
constnrction and use, as well as the proposed drill padi, *urt" substances, and drill facilities will
undoubtedly impact/effect this roadlesJresource condition. Pursuant to FSH 1909.15 chapter 30
section 30.3 this proposed action must not be categorically excluded because it will have impacts
on several resource conditions that will result in extraordinary circumstances. Furthermore, the
impacts on the TES, IRA, wetland, and other listed resource conditions (FSII) may easily be
directly, indirectly, &d cumulatively significant. An EIS is indicated, not caiegorical exclusion.

In tenns of the NEPA regulations, this proposed action may have significant cumulative effects
on the human environment, especially tfpCs, MIS, and big game, L wel as potential
wilderness area' and wetlands and aquatic/riparian communities and downstream water uses.
Given that cumulative impacts in the at* r.iulting from the connected action to build a new rnine
portal and facility 4 this project area will be significant, an Environmental Impact Statement
(EIS) and not merely an EA is required. At thii point the environmental impacts of the proposed
project are unknown, but the proposed drilling in and near the three streams and tapping of the
underlying aquifer may cause individually aod/or cumulatively significant impacts. This is
particularly obvious when impacts of this action are contemplated in light of the significant
impacts of the directly associated larger action or plan for a new coal rin" portal *A ari6ty
right on top of and next to these creeks. A recent federal court has explained that "an EIS must



be prepared if substantial questions are raised as to whether a project may cause significant
degradation of some human environmental factor. To trigger this requirement a plaintiff need not
show that significant effects will in fact occtu, raising substantial questions whether a project may
have a significant effect is sufficient". League of Wildemess Defenders - Blue Mts. Biodlversity
Prolect v. Marqrris-Brong-Zsg F . Supp. 2d I I l5 (D. Or. 2003).

Cumulative impacts to Colorado River cutthroat trout habitat and other T and E fish habitat in this
watershed also, may be cumulatively significant. The cumulative effects analysis must account
for the Ptrt, present, and reasonably foreseeable cumulative effects from the current subsidence
mining as well as very reasonably foreseeable expansions of this mine in the watershed and
project area. Please read attachments that outline just a few of the existing and reasonably
foreseeable coal mining actions in this project area that must be addressed-.

Tiering this decision to the Forest Plan EIS will not meet requirements for cumulative effects
analysis of the currently unprecedented level of coal exploration on the Forest because the Forest
Plan lacks an adequate programmatic cumulative effects analysis of current levels of coal
exploration and extraction on the Forest. This further underlines the need to proceed with an EIS.

The Migratory Bird Treaty Act (MBTA) makes it unlawful to take, kill, or possess migratory
birds, their parts, nests, or eggs.t Executive Order 1 3 I 86 issued in January of ZOO t re-instituted
the responsibilities of Federal agencies to comply with the MBTA. It's well known that many
migratory bird species are currently declining across the intermountain west, and the ptopor.i
action may result in cumulatively significant impacts to and taking of migratory bird resources.
We recommend the Forest conduct a rigorous evaluation using the newest data and research to
minimize impacts to migratory birds (and their habitat), including a focus on species on the 2002
List of Birds of Conservation Concern and species that are listed among the Partner's in Flight
Priority Species. To help meet responsibilities under Executive Order if tSO (Responsibilities of
Federal Age,ncies to Protect Migratory Birds), the UEC recommends that you conduct activities
outside critical breeding seasons for migratory birds, minimize temporary and long-tenn habitat
losses, and mitigate all unavoidable habitat losses. If your activities occur in the spring or
sunmer' we recommend you conduct surveys for migratory birds to assist you in your efforts to
comply with the Migratory Bird Treaty Act (16 u.s.a. 70i-712) and E.o. 131g6. If some
portion of your mitigation includes off-site habitat enhancement, it should be in-kind and either
within the watershed of the impacted habitat or within the foraging range of the habitat-dependent
species. To be in compliance with the language and intent of the MBTA and EO 13186, and
NEPA's mandate for rigorous analysis, the environmental analysis must disclose and rigorously
analyze how the proposed activities would or would not be in compliance with the Migratory
Bird Treaty Act and Executive Order 13186. The Forest has been instructed to ..develop ani
implement, within two years, a Memorandum of Understanding (MOU) with the Fish and
Wildlife Service (Senrice) that shall promote the conservation of migratory bird populations.,,
(EO 13186 $ 3) We are not aware of any current MOUs. Please demonstrate within the
environmental analysis for this prdect that such an MOU has been developed and entered into
with the USFWS. Because this is such an important issue that should inform the public and the
decision maker, we request a copy be provided within or as an appendix to the final document,
and not simply included in the project file.

2 l6 u.s.c . fi 703-712.

t0



We also request.an opportunity to provide comments on the site-specific environmental documenrand any supporting scientific/specialist reports before a decision has been made. Failure toprovide the environmental document (EA/Ers) for comment before a decision is made would bein violation of the NEPA. The regulaiions implementing the ARA do not conflict wirh oroverride this NEPA requirement. we thank ybu for the"opportunity to comment on this project,and look forward to receivitg a copy of the EA or EIS when it is released so that we maycomment on the NEPA environmental analvsis.

Mary O'Brien
Grand Canyon Trust

evin Mueller,
Executive Director
Utah Environmental Congress

11
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Ferron, UT 84523
Phone # (435) 384-2312

File Code:
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1950- U2820-4
August 16, 2005

Kevin Mueller
Utah Environmental Congress
1817 South Main, #9
Salt Lake City, UT 84115

Dear Kevin:

AlfG 18 ffi

l-- Date:
i r ,
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:
i i
t i

r5t'tl

The Ferron/Price Ranger District, Manti-La Sal National Forest is evaluating the possibie
environmental effects of a proposal from Energy West/PacifiCorp to condurl nyatologic
investigation in the Right Fork of Rilda Canyon (Sec. 29,T.16 S., R. 7 E., SLI|M) *A in Mill
Fork Canyon (Sec. 21,7.17 S, R. 7 E, SLBM) (Map I). The purpose of the investigation is to
further study the feasibility of developing a new water collectibn iystem for the North Emery
Water Users Special Service Distnct. The drilling would occur on National Forest System lands
administered by the Manti-La Sal National Forest.

The proposal is to drill 4 holes, a maximum of 60 feet deep. Access to the drill sites would be on
existing roads. Drilling would be done along existing roads with a truck-mounted rig. Surface
disturbance would be less than 100 sq. ft. per site, and would be reclaimed to Forest Service
specifications. Since the project as proposed, would have minimal disturbances to land and
resources, it is anticipated this may be categorically excluded from funher NEPA analysis (EA
or EIS) under category 31.2(8), Forest Service Handbook, 1909.15.

The public is invited to comment on the proposed action. Substantive comments are those within
the scope oq are specific to, and have a direct relationship to the proposed action, and include
supporting reasons that the Responsible Official should consider in riaching a decision.
Comments received in response to this solicitation, must include name, org-anrzation and address
of those who comment, and will be considered part of the public record foi ttris project.
Comments should be sent to Tom Lloyd, Ferron/Price Ranger District, Manti-La Sal National
Forest, Box 310, Ferron, Utah B4s23,by September z,2o0s.

For funher information, contact Tom Lloyd at (a35) 394-2372.

Ac+,n3 Foc
)

MESIA NYMAN
District Ranger

Attachment: Proposed Project Area Map
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Public Notice:

LEGAL NOTICE
Ferron/Price Ra nger diStrict
Manti-La Sal National Forest
Emery County, Utah

The Ferron/Price Ranger District, Manti-La sal National Forest, is
evaluating the possible environmental effects of a proposal from
Energy west/Pacifforp to conduct a hydrologic investigation in
the Right Fork.of  Ri lda canyon (sec. zg,T.16 s. ,  R. z e. ,  SLBM)
and in Mil l Fork Canyon (Sec. 21,T. L7 S, R. 7 E, SLBM). The
purpose of the investigation is to further study the feasibility of
developing a new water collection system for the North Emery
Water Users Special Service District. The drilling would occur on
National Forest system lands administered by the Manti-La sal
National Forest.

The proposal is to drill 4 hores, a maximum of 60 feet deep.
Access to the drill sites would be on existing roads. Drilling
would be done along existing roads with a truck-mountred-rig.
surface disturbance would be less than 100 sq. ft. per site, ind
would be recfaimed to Forest service specifications. Since the
project, as proposed, would have minimal disturbances to land
and resources, it is anticipated this may be categorically
excfuded from further NEPA analysis (EA or EISIunder category
31.2(8),  Forest Service Handbook, 1909.15.

The public is invited to comment on the proposed actions.
substantive comments are those within the scope of, are specific
to, and have a direct rerationship to the proposed aclion, and
include supporting reasons that the Responsible Official snoulO
consider in reaching a decision. comments received in response
to this solicitation, must include name, organization and address
of those who comment, and wiil be considired part of the pubric
record for this project. comment should be sent to Tom Lloyd,Ferron/Price Range^r District, Manti-La sal National Forest, Box310, Ferron, Utah 94523, by September 2, ZOOS.

For further information, contact Tom Lloyd at (435) 3g4-2372.
Published in the sun Advocate August 16, 200s.

Publk Noticc fD: 4123341
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June 7,2004

Luci Malin
Utah Division of Oil, Gas, and Mining
1594 West North Temple, Suite IZl0
P,O Box 145801
Salt Lake City, Utah g4n4_5gol

Re: construction of New Surface Facilities in Rilda canyon

Dear Ms. Malin:

These comments are being submitted on behalf of Utah Environmental Congress. Thesecomments are submitted in regards to the environmental impacts that are ant-icipated as aresult of the construction of new surface facilities in Rilda Canyon. It is ourunderstanding that TIDOGM and OSM will be jointly responsible for preparation of anenvironmental assessment pursuant to the National Environmental policy Act 42u.s.c.
!4331 et' seq. Please accepts these comments on the proposed Rilda Canyon portal
Facility and incorporate any comment into your EA.

Because of the magnitude and public concern over this project, we believe that the leadagency must, at a minimum, prepare and submit for public review a Draft EA which
would be subject to 30-day public notice and comment. Further, we respectfully requesta copy of the EA and an opportunity to comment on the EA pursuant to trmpA when it isavailable . See 40 C.F.R. g 1 503. I .

Notwithstanding the Utah Cooperative Agreement, UDOGM's role as the lead agency forpreparation of the EA is inappropriate under the circumstances. First, fulfillment of theduty to prepare an EA is a federal duty under a federal law, namely NEpA. Second, thisproject will result in significant surface impacts that makes the U.S. Forest Service (I.IFS
or FS) the most appropriate agency to impllment duties pursuant to NEpA. Additionally,
-fo1 leasing proposals which primarily involve the NFS or adjoining private lands withFederal minerals and which primarily involve NFS issues, the FS will have the lead forenvironmental analysis and, when necessary, documentation in an environmental
assessment or environmental impact statement."r Because the Rilda Canyon project isentirely on FS lands and will have direct and irreparable impacts such as stream
diversion, vegetation loss, and impacts to wildlife, Federal law requires that FS be thelead agency for preparation of the EA.

There are a number of environmental impacts that are anticipated on the surface thatjustify the U.S. Forest Service's acting as tie lead agency for pieparation;l;;E;. it
U'S' Forest Service is charged with the protection of surface resources. 30 C.F.R.
$740'4' In this case, the entire project (incliding construstion of a ventilation fan, portal
facilities, office, bathhouse, parking lot, and sLging areas) will occur on NFS lands.

'-See.lnteragency 
agreement between the Bureau of Land Management and the Forest Service for MineralLeasing



Further, an existing county road would be bypassed to provide access to water
developments and other mine facilities, and as acknowledged in the legal notice, the
Manti-La Sal National Forest would therefore be the lead agency for issuing any required
road easements for the project2. Diversion of Rilda Creek through a I,200 foot culvert is
expected, and the driving of a 2100 foot long rock slope to intersect the Hiawatha Seam
will all occur on NFS land. Surface disturbance is expected and the diversion of stream
flow will likely irreparably impact area aquatic species. Further, the project area located
on Rilda Canyon/Creek is directly upstream of Huntington Creek, a state of Utah Blue
Ribbon Trout stream, which contains Colorado Cutthroat Trout.

Additionally, because the impacts of this project will potentially cause long lasting and
significant environmental impacts, an Environmental Impact Statement (EIS) and not
merely an EA is required. At this point the environmental impacts of the proposed
project are unknown, but the proposed stream diversion could cause significant impacts.
A recent federal court has explained that "an EIS must be prepared if substantial
questions are raised as to whether a project may cause significant degradation of some
human environmental factor. To trigger this requirement a plaintiff need not show that
significant effects will in fact occur, raising substantial questions whether a project may
have a significant effect is sufficient". League of Wilderness Defenders - Blue Mts.

is-Brong, 259 F . S.rpp. 2d | 1 15 (D. Or 2003).

The proposed stream diversion raises many questions with respects to how stream flow
will be impacted. If stream flow is to be compromised in any way through stream water
displacement, loss of water or through installation of an imperfectly designed culvert the
atea environment will deteriorate. The proposed action could cause potential adverse
effects to area wildlife, fish, and vegetation, which all depend on a reliable source of
water. Aquatic wildlife of particular concern includes macroinvertebrates, amphibians,
and mollusks. At this point there are likely impacts to macroinvertebrates a Manti La Sal
National Forest management indicator species, which would result from the diversion of
Rilda Creek. There are also unanswered questions about the extent of potential harm to
downstream populations of trout. A detailed analysis will be necessary to determine the
extent of impacts to aquatic species in the project area and downstream.

Full analysis of threatened and endangered species as well as sonsultation with U.S. Fish
and Wildlife Service should be conducted, specifically for the Mexican Spotted Owl
(MSO) since this area may contain suitable habitat. Habitat surveying for MSO should
be conducted throughout the project area focusing on cliffs, rock outcroppings, and other
escarpments, which may contain MSO, The project area is within % mile of an active
Golden eagle nest that needs to be closely monitored and appropriate mitigation measures
provided.

The construction of the culvert facilities would likely cause the elimination of riparian
vegetation thereby decreasing habitat for wildlife that depends on riparian vegeiation.
Big games species in particular rely on such habitat.

' For this reason, and because it is a related and reasonably foreseeable action, any road easement on NFS
lands must be amlyzed in the EA as part of the cumulative impacts of the proJect.



Mule deer and Rocky mountain elk (among others) are both management indicator
species for the forest. Therefore, the Forest Service must comply with afiplicable law andregulations and conduct a quantitative analysis of population trends of tirese MIS prior toproject approval and development. 36 c.F.R $$itq tq and 2tg 26 (lggg). The Forest
Service needs present population data for the MIS and must use this data to determine
relationships between the habitat impacts and population changes. Such data must beprovided and evaluated in a site-specific EA or ptS for the project. Specifically, any
site-specific analysis must addresr th. impacts of development to MIS, MIS populations,
and MIS habitat.

!e91use this project will occur on Forest Service lands, compliance with the Mant i La
Sal Land Resource Management Plan (LRMP) is required and conformity with the
requirements NF's LRMP must be demonstrated. fne Manti La Sal LRMp requires
protection of deer/elk habitat and their water sources.' This particular area of Utah is
traditionally scarce in water and thus a diversion of Rilda Creek (and associated
development) could sacrifice available water resources. The removal of riparian
vegetation could potentially disturb big game habitat, and would therefore violate the
forest plan.

The Manti La Sal National Forest ranks first out of all six Utah National Forests in
potential to produce big game. MLS LRMP, p.II-29. "The primary land uses associated
with the area are wildlife habitat, critical winter range for eli<, and high p;i";ty ;;;;
range for deer and elk" . Minor Exploration Anatyiis and Findings jor^ the Deer Creek
Mine, p' 7 ' The LRMP requirei that habitat be maintained for minimum viable
populations of vertebrate wildlife species. Id. at III-22. This requires that habitat and
habitat diversity improvement or at ieast maintenance of the status quo. Id. Specifically
vegetative composition should be maintained to at least 50% of currint habitat irSSoy fo,
existing wildlife. Id.

The project as currently proposed will remove vegetation thereby eliminating suitable
habitat for area species. The value of riparian vegetation unO habitat .-unnot be
understated particularly in this relatively dry rigion of th-e state. An estimated 60-7a% of
weftern bird species (Ohmart 1996) and as many as 80% of wildlife species in Arizona
and New Mexico (Chaney et al. 1990) and in southeastern Oregon (Thomas et al. lg79)
are dependent on riparian habitats. Because of this riparian ecosystems are considered to
be important repositories for biodiversity throughout the west. A.J. Belsky, A. Matzke,
S. Uselman, 1999.

Riparian zones provide key service for all ecosystems, but are especially important in dry
regions, where they provide the main source ol moisture for plants and wildlife, and the
main source of water for downstream plant, animal, and human communities. (Meehan
et al' 1977, Thurow 199L, Armour et al. 1gg4). Rooted s,tr.urnrid, plants retard
streambank erosion, filter sediments out of the water, build up and stabilize streambanks
and streambeds, and provide shade, food, and nutrients for aquatic and riparian species.

' "In areas of historic waler shortages during the dry season of the year develop water as appropriate.,,"Manage key deer and elk habitat so as to minimize disturbance during the period of use." LRMp at III-20.



(Weingar 1977, Thomas et al 1979, Kauffman and Kruegar 1984). In short the
elimination of riparian vegetation will cause irreversible impacts that harm the long term
integrity of this area. We recommend that any component of this project that would
remove vegetation alongside Rilda Creek be eliminated from serious consideration.

To what extent water has been utilized or will be utilized as a consumptive use is
unknown and should be analyzed in any EA or EIS. Regardless, water diversion in this
instance (and consumptive use practices) could threaten downstream Colorado River
endangered fish including the Colorado pikeminnow, humpback chub, bonytail chub, and
razorback sucker. The US Fish and Wildlife Service considers depletion of water in the
Colorado River drainage a threat to the existence of these endangered fish. ,See Deer
Creek Mine Technical Analysis, p. 9.

Aside from potential problems created by stream alteration there is reason to believe that
water quality standards are not being met. The removal of vegetation, the use of roads
throue;h heavy equipment, and potential oil spills could all cause water quality to
deteriorate. Within the Deer Creek Mine area there have already been probllms with
water quality due to irregular monitoring of water quality. This project could easily
cause water quality standards to deteriorate. The reviewing agency will need to show
how the proposed project will comply with all applicable water quality standards. Failure
to do so will cause the lead agency to violate the federal Clean Water Act as implemented
by the state of Utah.

The lead agency may also need to comply with other provisions of the Clean Water Act
b_ased on the proposed stream diversion. This may include compliance with $404 of the
CWA or some additional stream alteration permit. Stream alteration permits are typically
obtained from the state engineer's oflice although in certain instances the U.S.^At1nV
Corp of Engineers may need to approve the permit. These permits must be obtained prior
to release of a draft EA or EIS. Further, the impacts of the diversion (and compliance
with the CWA) must be analyzed in the EA or EIS.

The goal of the Clean Water Act (CWA) is "to restore and maintain the shemical,
physical, and biological integrity of the Nation's waters." 33 U.S.C. $ l25l(a). ,.The
word 'integrity refers to a condition in which the natural structure and function of
ecosystems [are] maintained." H.R. Rep.No.92-911, at 7Q Q972); see also Minnehaha
Creek Watershed Dist. v. Hoffman, SgT F.2d 617,625 (sft Cir. ieD1. 'fn" t.gtrt"tt".
history of the Clean Water Act, in turn, defines "natural" as "that condition in eiistence
before the activities of man invoked perturbations which prevented the system from
returning to its original state of equilibrium." H.R. Rep.No. bZ-qll, at76. ..Any change
induced by man which overtaxes the ability of nature io restore conditions to 'natural, or'original' is an unacceptable perturbation." H.R. Rep. No. 92-9 ll, at 77.

According to Congress, a primary goal of the CWA is to maintain the natural structure of
streams. Such an interpretation is supported by case authority which holds that the
"Clean Water Act should be construed broadly to encompass deleterious environmental
effects of projects." Riverside Inigation Dist. v. Andrews, 56g F. Supp. 5g3, 5gg (D.



Colo. 1983), affd 758 F.2d 508 (1Oft Cir
through an artificial diversion violates the
case stated:

1983) Taking a live srream and channeling it
natural structure of the stream. As one recent

The clean watel Act (cwA) was "a bold and sweeping legislative
initiative," , 72T p .za"slz,"slt (r;
Cir. 1983), enacted to "restore and maintain the chemical, physical, and
biological integrity of the Nation's waters." 33 U.S.C. grisi(uXr 9g4).
"This objective incorporated a broad, systematic view of the goal of
maintaining and improving water quality: as the House report on the
legislation put it, 'the 

word "integrity" . refers to a condition in which the
natural structure and function of ecosystems [are] maintained.',, United

, 474 U.s. tzt, t32, 106 S.Ct.
455, 462 (1985) (quoting H.R.Rep. No. 9z-gl 1, ar 76 (tg7z) u.s. code
Cong. & Admin.News 1972, at3744).

, 102 F 3d 1273, 1294 (lst Cir. 1996) In this
case, it is clear that the elimination of over 1,20A feet of Rilda Creek does not,.maintain
the natural structure and function of the ecosystem" in that w-atershed.

Under the CW{ states must adopt water quality standards for all water bodies within the
s ta te .33U .SC $1313 .

These standards include three components: (1) designated uses for each
body of water, such as recreational, agricultural, oi indurtrial uses; (2)
specific limits on the levels of pollutants necessary to protect those
designated uses, and (3) an antidegradation policy design.O to protect
existing uses and preserve the present condition of the waters.

, t27 F.3d 1126.
c F.R. $$ 131 10 - r3r r2).

1127 (D C Cir 1997) (citing 40

'..A water quality standard defines the water quality goals of a water body, or portion
thereo{ by designating the use or uses to be made oi the water and by setting lriteria
necessary to protect the uses." 40 C F R. $ 131.2. EPA implementing rigulations define
designated uses of water as "those uses specified in watir quality staidards for each
water body or segment whether or not they are being attained." +o c.r.n. 5 131.3(f).
The minimal designated use for a water UoAy is the ;fithuble/swimmable" 

designation.
See 33 U.S.C g 12st(a)(2)

ThYt' in any EA_orEIS prepared for the project the lead agency must (l) determine the
designated uses for Rilda Creek; (2) analyz. ih. specific limits on the levels of pollutants
necessary to protect those designated uses; and (3) and demonstrate how a 1,200 stream
diversion of Rilda Creek complies with the antidegradation policy designed to protect
existing uses and preserve the present condition of the waters.



The U.S. Supreme Court has squarely held that:

The text [of the CWA] makes it plain that water quality standards contain two
components. We think the language of $ 303 is most naturally read to require that
a project be consistent with both components, namely, the designated uses and the
water quality criteria. Accordingly, under the literal terms of the statute, a project
that does not cornply with a designated use of the water does not comply with the
applicable water quality standards.

PIID No. I of Jefferson County v. Washington Department of Ecology, 511 U.S. 700,
714-715, ll4 S.Ct. 1900 (199a)(emphasis in original).

Here, the diversion at Rilda Canyon cannot violate state and federal antidegradation
regulations. According to federal regulation, applicable antidegradation policies "shall,
at a minimum, be consistent with . . . [e]xisting instream water uses and the level of water
quality necessary to protect the existing uses shall be maintained and protested." 40
C.F.R. $ 131.12(a)(1). Under this regulation, "'no activity is allowable... which could
partially or completely eliminate any existing use."' PUD No. l, 511 U.S. at718-19,
Ll4 S.Ct. at T9l2 (emphasis added)(citing EPA Questions and Answers on
Antidegradation 3 (Aug 1985)). Thus, any activity which would evenpartially eliminate
those uses in Rilda Creek is not permitted.

Under the CWA, the minimum designated use for navigable water is the
"fishablelswimmable" designation, whish "provides for the protection and propagation of
fish, shellfish, and wildlife and provides for recreation in and on the water." 33 U.S.C. $
l25l (aX2). But the protection is not limited to streams which support fish: A water body
composed of solely plants and invertebrates is also protected under the antidegradation
policy. Bragg v. Robertson, TzF. Supp.2d 642,662 n.38 (S.D. W. Va. 1999) (citing
EPA Water Quality Standards Handbook $ 4.4). Under federal regulations, limited
degradation is permitted only where (1) the quality of the water exceeds levels necessary
to support the fishable/swimmable use designation, and (2) the quality of water necessary
to protect all existing uses is maintained. 40 C.F.R. $ 13l.l2(a)(z).

By creating artificial stream diversions, which by their very nature cannot support aquatic
life, PasifiCorp would potentially violate the antidegradation policy applicible to Rilda
Creek. The quality and quantity of water necessary to protest existing aquatic life and
other designated uses must be maintained and such demonstration musitake place in any
EA or EIS developed for the project. See 40 C.F.R. $ 13l.l2(a)(2). Because artificial
diversion of the stream would essentially turn the relevant portion of this living stream
into a dead stream, incapable of supporting plants, fish andother wildlife, PacihCorp's
proposed diversions potentially violates the antidegradation policy under the Clean Water
Act and is therefore, likely unlawful.

Pursuant to the National Historic Preservation Act and Mant i La Sal special coal lease
stipulations the lead agency will be required to suryey for historic sites that are eligible



for listing on the National Register for Historic Properties. If surveys indicate that such
sites exist consultation and other procedures pursuant to $ 106 must occur.

Special coal lease stipulatio n #3 requires a study to quantify existing surface resources.
The study should locate, quantify, and demonstrate the interrelationJhip of the geology,
topography, surface and groundwater hydrology, vegetation and wildlife. There has been
regular flow data recorded in the project u..u; horll*.r it is unknown whether the above
study has been completed. This study is very important because it will help determine
whether area wildlife and vegetation have an adequate water supply to maintain their
viability.

For this project environmentally preferable alternatives likely exist that would maintain
the stream course in its current state. Stipulation six of the coal lease would support
selection of the environmentally preferable alterative.o Because alternatives exist that
would protect the area environment to a greater degree than the proposed alternative the
environmentally preferred alternative should be choien.

Pursuant to stipulation seven the lessee will be required to establish a monitoring system
that is to provide a continuing record of change over time on how mining impacis the
area environment.5 There has been regular monitoring of stream flow for the Deer Creek
mine, however it is unclear whether the monitoring tyrt.m in place measures how mining
has impacted surface hydrology and vegetation.

we thank you for the opportunity to comment on this
receiving a copy of the EA or EIS when it is released so
project.

Sincerely,

project, and look forward to
that we may comment on the

Joel Ban
Wildlaw Southwest

September 1,2004

1 Stipulation 6: "Where alternative sites are available, and each alternative is technically feasible, the
alternative invoMng the least damage to the scenery and other resources shallbe selected....,,
5 Stipulation 7: "The lessee shall be required to establish a monitoring system to locate measure andquantifr the progressive and final effects of underground mining acti'Iitils on the topographic surface,
underground and surface hydrology and vegetation. the monitJring qystem shall utilize techniques which
will provide a continuing record of change over time and an analyticalmethod and measurement of a
number of points over the lease area. The monitoring shall incorporate and be an extension of the baseline
data."



Lucia Malin, Environmental Scientist
State of Utah, Department of Natural Resources
Division of Oil, Gas and Mining
1594 West North Temple, suite 1210
PO Box 145801
Salt Lake City, III 84114-5801

Dear Ms Malin,

The Utah Environmental Congress (UEC) appreciates you letter of July 21,2004 regarding the
PacifiCorp Deer Creek Mine - Rilda Expansion Project. We are encouraged to learn that the
proposal is going to be modified such that 1,200 feed of Rilda Creek will not be placed in a
'culvert.' We understand from you letter that ,when DOGM determines that the revised plan to
construct a mine portal on the North side ofthe road to be complete, that revised plan will
become the Proposed Action to be analyzed in an environmental assessment (EA).

The UEC hereby incorporates all earlier comments that have been submitted by the UEC and
Wildlaw Southwest into these comments.

We look forward to the opporhrnity to submit comments on the Proposed Action when that has
been finalized. Please include useful maps (preferably in l:24,000 scale) with the notice of
oppomunity to comment on the proposed action so that the public and other Agencies may learn
exactly where the proposed facilities may be located. It may be helpful to display the IRA
boundaries on this map, as well as springs, streams, as well as the locations of Forest Plan
management area prescriptions.

Direct, indirect, and cumulative effects to TEPS, MIS and FS Sensitive aquatic, terrestrial, avian,
and migratory bird species continues to be a concern that should be explored. Effects that can be
avoided should be avoided. Unavoidable direct, indirect, and cumulative effects should be
mitigated.

The UEC also request the opportunrty to review and comment on the EA that is prepared before a
decision document has been prepared.

Please keep us on all mailing lists for this project, and mail the UEC hard copies of all
environmental documents as they become available for review and comment. Thank you very
much for your time and effort.

Sincerelv.

Kevin Mueller,
Program Coordinator

CC: Joel Ban, Wildlaw Southwest, UEC attorney
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Udtcd Sfirtcf Folcrt Mrot_Il SrlDcprroutof scrvhG Nrtrournoi.,t 
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'

Dhoo: t (ags) 6t7-Ztt7

X[cCodo: ZgilQ{_
Drtc:

Petcr Rutledge
Chief hogrsn Support Division" Wcst€rn RcaionalCoordinatiqg CmL;
Offcc of Surfrce Mininq
P.O. Box 46662 

v

Denvcr, CO 80201&7

Des Mr. Rutlodge:

ntis lettcr is in rcsponse b yorrr Jm1lry 28,2-w4lett€r rcqucgtiag rdditionel comEcotBrogruding thc proposal lvlin; Pr*tiAG; i"T.Jifailih"r,n Rilda canyur porterfacilitie.

we bava rerdewod envirmncntal documarte previorsly conpldod aod find ed rb proponl isnot within tu T"p: gfprior IIEFAe;ffir.fi"" *"g*rioolriors, Dor fu it arhorizod uytbe ryproved [{in;_Phn otprrrrit. We G.vc thep,ro6rJ,wiU invotvc "significmt 'ofi", 
J

cstu*occn as definod t" 6; 
[TT^.1;;; Act;f i920 * uoded by to Fcdcrat corlrcasing Amentuenb est oir97s G1,iili:, * it wiu ot-cconpbrcrv acro$ rtc calonbotom and t"quire ilrpjng l2oo rirorffifiiar stcam. i"J"urmcadon; rte cortuG r02-*neproposcd projcct arca is vig$'cd r" 

"* 
iiinot-cc becarse tbc .prrwionsly distrnbcd adreclaimed' &a re'ferenccd h yo* leeter o'., .*ilrod yith prc-slf{cRA activi6es thd weresuccessfirlly restgliod to resour,ce production *o a docade ago.

we couptcteo.lrrotiEirEy asscs$nqrt of the proposal rclrtive thc cEQ significancc cri&ria 8t40 cFR ts0r.27 and bdiwl tn r ro, i" d;ii.li;r;;6; cffcors (Arachcd). Anenvirormcntalsnallisis should bc,pnd;j.rtt, bvoiffiJ thc Fs in.ocorduc€ withagency rogularionr, Forest plan dh*ftdln r";* s$uh6*, (U_2g10 SL05l22l & U_06039)' Additionallv' the rorcgt has a r"rr*ira action 
"sJoiarca wi& Encry cormq/s d6ircfor a p'blic rcad u*l-*t Jiig trr" roootoa iadnay.

we beticve M *:prropocal th"i9} dcsignatGd as a l\f,rnc plsn Modification bocarsc ofpotential for sig'ificssf"trectq auo u*"r.il, action *ouau" bqroDd thc scopc ofpriornineplan 4prrovavconseut pt*t"ni to the Mi";-tr I*uG A;; qrvirom€otar asl',,is Ebouube condncrcd ro glcpto; d afivcs ;d,irihl*G;&iirc offosts to rho public.PrePar.tion of an dtmt-il G;ffilt; rmirornentii Impact strrcmcd Ebourdqonme'nce as soon as possibrc to avoid dcrap. 
r r:'vrrersusltal

ulou have mv questions' contact Aaron Howe or cartcr R€ed at the For€st srrycwieods officcin Pricc, Utah--

Sincercly,

Crriq tor ttc Lrld rud Scrvhl poopte
Etrrf crnqrtlrarr g
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PRELIMINARY SIGMFICAIYCE EVALUATION
PROPOSED RILDA CANTYON PORTAL F'ACtr,ITIES

Mafti-La Sal National Forsst, }A}gl04-

Sfgnlficent Elfech (CEQ Resutsdons)

Thc critoria uad to detc,rmins.significncc as dsfinod un&r NBPA arp contained in 4()
CER 1508.27. "significartb/ ss uscd in NEPA requir€s consid€ration ofboth
and intcnsity.

egugE$ Significmcc of an action must bc analyzod in sgv€ral conterh $rch as socicty
ae a wholo, the affcctcd rcgion, the gff€ctod interests, ard frc locality. In caso of a sitc-
specific action' significancc would unnlly dqcnd upon thc cfrocts in thc localc railhcr
tban in ths world as a wholc. Both short md iong.d. orncu rc relwmt. .

' For thc Riq" 9*yoo projccL be phpical cftcts contcrct would ba gencrally
dcfincd as &p Hrmtinglon Cmpndrainagc rud udcrsbod, includiniRilda ifs*
and other tihtsios. Effoots to olk and dccr bcr& would bc much UoaC.r
considcring the affwtcd hcrds urd rango of habitrtion and gso. The affected
humm cnvirorment would involvc a largcr irea consi*bg of at lcast thc Castle
Vallcy Arca comunities (rocrcationn livestock gndry" wAcr gse).

' the duration of effects would b€ 20 to morc 6an 50 pars considcring both thc
l€ogb of time of frcilitics will bc uscd plug -'rrlG nooded for raolmatiln b redore
the uudcrstory md ovattory vegetration, and thc aquatic ocosystcnr to pro-mining
conditions.

Int€ositt': This refss to the ssvcrity of irnpact considoring ccologically critical areas, thoqrtcnt to whicb hc effcots could be higNy oonfioyclrBi4 8nd whcthcr ihe action is rclatcd
to othcr actions wi0l individually insignidcant but cumuiatively significant irpacts.
Sigaifcuce cunot bc avoidod [w tornring m action t-p"r"w or Uy brcaldnd it doum
into smatl coryguc,ob.

. Cootrovcrry - Among the involved agc,ncies there would most likely bc genffal
oonaensus rcgmding tho nagDihtdc and duration of cffocts, howevc,r-affocted
intsrests arc tikcty to strongly dicqgrec.

' CtD$rtivc Eficcfi -Thw is little doubt tbat ths ualpis must congidcr tbc
cffects of the FsnI octioug and uscs in thc ffuntington'C-y* 4,ca b bG d€fined
as &e affestcd cnvirmenrt, Thc propocod projcct ig likclyto 

""*r 
sigDlficgrt

effccts to somc rcsouroes Uy conrplae remsval of a srrbstmtial srount of thc
aqutic Gcos'4$&m in thc celon anO nrUitar for wrrcstsial wildlife. C\mulative
offects to wildtifc, wstrc quslity, rocrcatioru and wildlifc grazing are cur€dtly
ocsurring due to &e higb-intcrrsity buurm ac-tivitics *cuili"S fitb".*" ffcv

B oof

Page 3
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ALICE B, CARLTON
Forwt Supervisor

Euclosrno

cc:
Regional Forostet, Intermormtain Rggo!

l$ywisclS qt b statc Dirpotsr, nneau of r.od Maurgemcat
il{ryAln Wriglf DOGM
D-zR
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consist of coalbGd nethane field dcvelopmen! othermine portal facilitics (D€€rCrce& and Crsrdall Cayon), t, n*tiogtoo power ptet, nrhsidcncc ofesccpnneuts, brsakour in thc souttr rorrirn'd" .*td;t*i"g of coa! oirmd gng md recreation raffic 
"rongtd';;;;;oo caryon sccnic Bpny (stdeRoute 3l), ro*eatio' usc, ."d d;;;ffi

Reduced oow ! Hunthgtor cT.ntL poteadrly duc to subsldcree rr skylhelfirc of qpecifc cg:d*gttdd 
"il.,ir6" 

efrccts to fiBh hrbitar ardmacmoinvcrtebratT in HuntinEton Ct 
"t 

is that ninimuvn di*hqg, to Hlntinghncteok from Blesfic t*o n s-uecn rcduccd fion 12 cFs to 6 cFs to prccenrcwater slor'd to mcct ryw€r pht noeds. This L, ,ru"rco fish andmacroinvertebrrate proett"ti"ity' oory ptriutiorv monitoring icsults aro curratlyavailabla

Big4.r. Wtntcr Rrnge (Forert Mellgcmcrt Indicator Spocim) _Ilreproposcd develo'pmcnts'-conftinod with oiirr *tivitips in thc banpn andadjaceot arcas' would cumulativelv interfq€ *tth big-gnmc (elk) wintering mdmigration

Page 4
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United States
Department of
Agriculture

p . 1

Manti-La Sal
National Forest

f ile Codet 2820-4
DaJe: November 4,2005

Appeal Resolution
between

Utah Environmental Congress
and the

Manti -La Sal National Forest

Per our resolution discussions regarding the October 13,2005 administrative appeal filed by
Utah Environmental Congress (UEC) ofthe Deer Creek Coal Mine Plan Modification (Fed. Coal
leases U-06039,1J-2810, SL-050862, SL-051221) DecisionNotice/Finding ofNo Significant
Irnpact and Environmental Assessment, we have created the following agreement.

The parties hereby agree as follows:

1. Manti-La Sal National Forest (MLSNF) Supervisor Alice Carlton is the Responsible Official
for the appealed decision and has authority to commit the Forest Seivice to the terms of this
agreement. UEC Executive Director Kevin Mueller commits the UEC to the terms of this
agreement.

2.UEC hereby withdraws its October 13, 2005 administrative appeal of the Supervisor's
decision to the Regional Forester. As required, UEC will mail a letter to the Regional Forester
withdrawing the appeal.

3. The MLSNF shall include the following rnandatory stipulations in its consent to OSM,
regarding the rnine plan rnodification for the Rilda Canyon facilitS and concturence to the Utah
Division of Oil, Gas, and Mining (DOGM) for permitting associated with the rnine plan
modification for the Rilda Canyon Facility.

A) The mine operator shall implement an aquatic and riparian ecosystem improvement project in
Rilda Creek that is the product of coordination among the Forest Service (including the Forest
Fisheries Biologist and/or Forest Hydrologist) and Utah Division of Wildlife Resources
(including the Fisheries Biologists). The objective of the project is to actively improve the
aquatic and riparian ecosystem in Rilda Canyon below the proposed PacifiCorp facilities.
Examples include but are not limited to raising the water table, irnproving cottonwood galleries,
riparian, and aquatic habitats, containing dispersed camping, ffid reducing sediment. The
specifics of the restoration project to be implemented will be developed, planned and monitored
by the above Forest Service and UDWR biologists, and will be funded and irnplernented by
PacifiCorp. Project implementation must begin no later than the field season following issuance
of the permitting for the Rilda Canyon facility, providing that the permitting is completed prior

Forest
Service

Superuisor's Olhce
599 Wcst hice River Drive
Price, UT 8450f
Pbone # (43t 637-2817
Far # (435) Ogtagn

t-opirrrr fnr tho f .ond onrl Sa*rrinc Danrrlo O ; ^ , ^ A  a  g - r a t ^ {  E - a ^ . 6



N o v  - ' 0 4  0 5  0 6 :  2 6 p

Page 2

to 6 months before the end of that year's field season. If the permitting is completed less than 6
months prior to the end of the field season" the ecosystem improvement project will begin the

following field season. The ecosystem improvement project must be completed no later than
five years thereafter.

Annual monitoring or progress reports witl be required. They will be prepared jointly by UDWR
and the Forest Service and made availabte to UEC, DOGM PacifiCorp, and the public. A copy
of each annual report witl be mailed to UEC each year- The results of eachyear's
macroinvertebrates monitoring (see following section) will be included with each anrrual report
mailed to the UEC. The FS, DOGM, and UEC will evaluate each annual monitoring report for 5
years following the beginning of aquatic and riparian ecosystem improvement project to
determine if the project is moving towards its goals. If it appearsthat those goals are not being

approached, the group will re-evaluate the ecosystem improvement project and modiff those
portions that are not successful, and the company will implement modified portions during the
next field season.

B) The rnine must commit to monitoring rnacroinvertebrates and water quality at2kocations in
Rilda Creek (upstream and downstream of the project area). Samples may be collected with the
same protocol used by IJDWR for the initial, baseline studies. However, the macroinvertebrates
monitoring shall be done at least twice each year (dates to be determined by Forest
Hydrologist/Fisheries Biologis0 for 5 years after approval of the Rilda Canyon Facility project.
This dataand any supplemental reports will be included in the annual progress reports that will
be mailed to the UEC. BCI will be included in the metrics calculated from the sarnples. At the
end of 5 years, if macroinvertebrates do not meet the original Forest Plan standards (1986, as
amended) including a BCI of 75, the Manti-La Sal N.F. will work with DOGM and will make a
good faith effort to contact UEC, to meet, review data, and discuss actions available to resolve
water quality and/or macroinvertebrate concerns. The mine shall then implernent those actions
as required by DOGM with Forest Service conclurence to resolve those macroinvertebrate and
water quality problems.

C) The approximately 200 acres of timber harvesting said to be included for (big/srnall game and
migratory bird) Wildlife Mitigation on Table 300-5 (page 2l of 'R645-301-300 Biology'
document) is removed. It is reco gnizedthat removal of the timber harvestlng component of
Tabte 300-5 may result in other pafis of this measure not occuring.

A-L'<JB

p . ?

Qr^b,, ly/oiDate: t

Kevin Mueller,
Executive Director
Utah Environmental Congress

Alice Carltort
Forest Supervisor
Manti-La Sal National Forest
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Ftlc Codo: 29204
Drtsr DeOenrber l, 2005MaryAnn Wridot

Associatc Dirootor for Miniqg
UtEh Division of Oil, Gas and Mining
1594 West North Tanple, Suite IZI0
P.O.Box t4iE0l
Salt Lakc Citlr UT 84114-SB0l

n)

W
*,r/o0/Y

Subjcst Nenp Surfecc Facilities in Rilda Canyon, PacifiCorp, Dcer Crpek Mine, C/ol j/001g,
Tssk ID F2266, Ourgoing Fite

DearMs. Wright:

By ttris lettet, the Forest scnrice conssnfr to the Mining and Reolamadon ptau for new surfapoftcilities in Rilda Caulon for PacfiCorp's D; Creek [,f# .s trqoirod by 30 (t S.C. g 20(c).My dccision to cons€nt to the ngdifigation, datodAugust 25,2005,was rrybeld by thc RogionalForpster on adminishative aPpeal ou Novcmb er 2t, z6os. ro .coordro." *ift regulations at36CFR $ 215'9(b), 9y decision may be implcmentea on Decemb er 20,200s. Forpst Serviceconsant to fie Mining and Reslamation Ftm will be effeotive on that date.

J9" otint: plan rwision -rpput"tiou includes conditions 6r openations that sre oonsisr€ql with tr€Manti - Ix sel Netional Fbrest taod and Resoruge Management ptarr *d;th lease stipulationsconsented to !Y the Forest sendce. Ihr prcposed port-tnl"id L"d uses of the looation for theproposed surfaco ftcilities in Rilg canyon i.r or rr*u ;GE pre-miuiqg lgnd rues, andthaeftre sre consisldtt with the Forest ilao, Forest Service conscnt is coldidoned uponinslusion of tems q {: rninc plan that requi*, oorpliance;th the Forest plan srandard formscroinvertebrates'' Since the cunent m"iroittr.entebrate inventory of Rilda Clpek is meas'red

I go epR 7n'4Responsfbltluee (c) 
The fullowlng responshfllfles of osM may be delegatett to a statercgu|ehry authorfty under a coopenatlve agreeme--nt ...1e1 consulratbn wflh and obhining the @n'ent .es neoessaUr gr hc Fedenaf hnd managghent aggncyr'ritttr rcaeoa t poshmtnlng land use and tospeclal rcQUlrsments necegsary to proteit non.coit rcsouroe3 oi tre areas affected by suffec6 coalmlnfng and reclamatfon opciltions:h.

30 CFR 740,4 RgsngplbJlltles, (e) - The Federat tand management agency le responsfbfe br: (1)Determfnlng postalnlng tand usei; (2) Probaid ; non*rtnir,rt trsourc.r; (3) Requrrfng such condltionsa8 may be appropdate tro rtgulate suilaca mal mlnlng and reolamahn operalone undsr provisims of fawapplicable to such fands-undertbJuriedlctlon:andJ+fwrrere tanc conuining teased Fetlenatcoalls rm(brlhe surface lurlsdfctlon of c rccerit Egency ourii fii"n the Departrnent, concur fn the tems of the rnlnepfan approrrral'.

30 cFR 740'11(d) "Nothing in this eubchapter shall affect In eny nay the authority of the secretary or anyFaderal land management agency to InoruiJil;;il"rr., fic6nse, permlt, contnac.t, or otrer lnswment

Carlng for tbe Land end Senlng feople FvnleocrRoe$dFgDs fl
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at a Biotic Condition Index (BCD of 69, conforming to the Forust plan standard frr BCI would
mcT that any mininq retatcd activitiee that aaused the BCI to bc rsduced betow 6g would
rcquirc comectivo ectiqn by the operator,

AIeo in apcordanse with ou surfrce-rya!rycrncnt agency tesponsibiliticf to help protcct non-
Tal rasourcss' we deeire that the Rilda Cruck Riparian Habiiat Regtoretion projii tl,"t irdocuncntcd io !t:lg-tJ Ap{r-rqorr Pac*axulMining and Reoidd; pi*, iruru 30tr5 BildaCmrc4,Sri4nfr:Mitisetion of ure May 2005-'R64i'3b l -3 00 Biology' docu;ent be rereinod
and euforpod under the pumit.

Atu-j6
Af,ICB B. CARLTON
Fotwt Supcnrieor

cc: Regional Forectsr
Pete Rutlodgq OSM
Ke,lrt Hoftnsn, BLM

cudr condltlons as maybe approprlate lo regulate sufface coatmining and reclamagon operagons undergrovlslons of faw other than the Ar{ on land under halrJurFdfdlon".

T CFR 740.13(dxg) me regufatory autrorfty chall consult witr he Fedenl land rnanagement agency lo
determhe whether eny permlt rcvblon will edwndy #d Federel re$ountac odrcr than eod and
whether Src rcvtslon ls conslebnt with that aOenc/s land use plans for other Federat lau/s, regufations
and executive ordens br whlotr lt ls responslble.'-

2 gO CfR TfiO,4Responsibilities, (e) - "Ttre Federal fand rnanagement agensy ls rcrponsible for; (1)
Determlnlng poet+nhlng land usss: (Z) proEotlon of nonqninerat resorlrces; ig) nequlrlng cuclr cinCtttons
as qay be apprcpdate b rcgulate curhce coal minlng and redemaUon operd6ns uhOcrlrovisions dfaw
appllcabfe to suclr fands unqo Is Jurlsdidion; and (4) Wheru lend conutritng tsased Fedcral coal b under
he sufftce lurlsdlctfon of a Federal agcncy oher ttrah the Departnent, conitr in the terms of 6re m6g
plan approval'.

ld 00{




