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WATER TREATMENT PLANT AGREEMENT

THIS WATER TREATMENT PLANT AGREEMENT (“Agreement”) made
and entered into this 22nd day of March, 1994, by and between North Emery Water
Users Association, a Utah non-profit corporation, having an address c/o Menco
Copinga, Elmo, Utah 84521 ("North Emery”), and PacifiCorp, an Oregon corporation
(“PacifiCorp”), having an address c/o Energy West Mining Company, P.O. Box 310,

Huntington, Utah 84528 ("Energy West").
RECITALS:

WHEREAS, North Emery is a Utah non-profit corporation organized for the

purpose of owning water shares and administering the distribution thereof to its
members, and
‘ WHEREAS, PacifiCorp conducts coal mining operations in the State of Utah
by and through its wholly-owned subsidiary Energy West, and
WHEREAS, North Emery and PacifiCorp are desirous of entering into an
agreement whereby the parties will agree as to the mitigation measures to be
undertaken by Energy West in the event that Energy West's coal mining operations
have an impact on the quality and/or quantity of the water naturally emanating from
the Rilda Canyon Springs, Emery County, Utah.
WITNESSETH:
NOW THEREFORE, for and in consideration of the premises, the mutual

~covenants and agreements of the parties hereto, and the consideration in favor of

North Emery described below, the parties hereto agree as follows:
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Definitions. The following definitions shall apply to this Agreement:

“North Emery Water” shall mean any and all water and/or water

rights as to which North Emery has an interest of any kind whether by owhership,

lease or otherwise including, but not limited to, shares of stock in the Huntington-

Cleveland Irrigation Company.

"PacifiCorp Water Rights” shall mean any and all water and/or

water rights as to which PacifiCorp has an interest of any kind whether by

ownership, lease or otherwise.

"Plant Site” shall mean the interests in real property more

particularly described as follows:

SLC1-5822.5

Property Description

Beginning at a point which is N 52°10:09” E,
1212.11 feet from the Southwest corner of the
Southwest quarter of the Northwest quarter of
Section 36, T. 16 S., R. 7 E., SLM; Thence S 76°00’
W, 23.00 feet; Thence S 14°00’ E, 90.00 feet; Thence
S 76°00 W, 195.50 feet; Thence S 14°00’ E, 290.00

feet; Thence N 76°00" E, 330.00 feet; Thence N

14°00' W, 290.00 feet; Thence S 76°00 W, 50.00
feet; Thence N 14°00 W, 90.00 feet; Thence S
76°00" W, 61.50 feet more or less to the point of
beginning.

Containing 2.37 acres m/l.

Basis of Bearing: N 0°00'00” W between the
West quarter corner and the Northwest corner of
Section 36, T. 16 S., R. 7 E., SLM.
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Roadway Easement Description

A strip of land 41.0 feet wide, 23.0 feet on the
left side and 18.0 feet on the right side of the
following described centerline.

Beginning at a point which is N 52°10'09” E,
1212.11 feet from the Southwest corner of the
Southwest quarter of the Northwest quarter of
Section 36, T. 16 S., R. 7 E., SLM; Thence N 14°0(
W, 49.00 feet to the beginning of the circular curve
to the right having a radius of 50.0 feet and an arc
length of 43.64 feet; Thence Northerly, 43.64 feet
along said curve (chord bears N 10°5952" E, 42.26
feet); Thence N 44°57'51* W, 53.87 feet to the
beginning of a circular curve to the right having a
radius of 40.0 feet and an arc length of 62.83 feet;
Thence Northerly, 62.83 feet along said curve (chord
bears N 00°0209” E, 56.57 feet); Thence N
45°02'09" E, 211.81 feet more or less to the
Southerly right-of-way of Utah Highway 31.

Basis of Bearing: N 0°00'00” W between the

West quarter corner and the Northwest corner of

Section 36, T. 16 S., R. 7 E., SLM.

“Special Warranty Deed” shall mean the instrument of conveyance
by which the Plant Site will be conveyed from PacifiCorp to North Emery which |
shall be substantially similar to the form of Special Warranty Deed attached hereto
as Exhibit “A”.

"Water Treatment Plant” shall mean the “Water Treatment Facility -

Slow Sand Filter" to be constructed pursuant to this Agreement, as more
particularly described in those certain Bidding and Contract Documents prepared by

Hansen Allen & Luce, Inc., a copy of which is attached hereto as Exhibit “B” and

by this reference made a part hereof.
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2. Consideration and Release. North Emery agrees that PacifiCorp’s

performance of the terms and conditions of this Agreement shall constitute the full
and complete consideration for the full release, and discharge of PacifiCorp, Energy
West and any or all of its (or their) officers, directors, shareholders, parent or
affiliated corporations, agents, attorneys, and assigns, and all other persons, firms,
and corporations whomsoever of and from any and all actions, claims, demands,
damages, costs, expenses and compénsation on account of or in any way growing
out of any and all known and unknown claims which North Eméry, and any
claiming by, through or under it may now have or may hereafter have resulting
from, arising out of, or in any way connected to impacts, on the quantity and/or
quality of the North Emery Water from the Rilda Canyon Springs as a result of or
in any way related to the mining operations of PacifiCorp, or Energy West.

3. Permitting. North Emery agrees that upon execution of this
Agreement and so long as North Emery has sufficient quantity and quality of water
from the Rilda Canyon Springs, at all times in the future, its comments to the
various regulatory agencies regarding PacifiCorp’s Deer Creek Mine permit
application package and all similar or related permitting activities, addressing mining
within the Rilda Canyon area, will reflect the fact that Energy West and North Emery
have developed effective mitigation measures, which address potential ﬁ\ining-
related impacts to the North Emery Water. The comments may include the status
of said mitigation measures. North Emery agrees that PacifiCorp’s permit

application package may be approved or renewed as necessary so long as PacifiCorp

SLC1-5822.5 4




has fulfilled its obligations under this Agreement. North Emery agrees that it will
make a good faith effort to resolve any questions or concerns related to this
Agreement or mining operations with Energy West prior to any contacts with a
regulatory authority.

4. Water Treatment Plant. Energy West, on behalf of PacifiCorp, shall
construct the Water Treatment Plant to treat North Emery Water. Upon transfer, the
Water Treatment Plant may be utﬂi:;ed at any time and from time to time as North
Emery shall, in its sole discretion, determine to be appropriate, subject to applicable
law.

5. Waters to be Treated. The Water Treatment Plant shall utilize the
water from the Rilda Canyon Springs and such other water sources as North Emery
may legally utilize in the Water Treatment Plant. Energy West will drill, or has
drilled, a well or wells near the Water Treatment Plant to be utilized as an alternative
source of water for treatment in the Water Treatment Plant in the event that the
Rilda Canyon Springs are impacted by the mining operations of Energy West.
Energy West will also continue research on gravity fed systems. The well or wells
shall remain in PacifiCorp ownership subject only to the rights of North Emery as
set out in this Agteement. Energy West agrees to allow North Emery to utilize said
well(s) to supply water to the Water Treatment Plant in emergency situations where
water from North Emery sources other than the Rilda Canyon Springs is diminished
for reasons that are not caused by mihing related impacts from Energy West's

activities. Energy West will furnish the electrical power and maintain the well(s),

SLC1-5822.5 5
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pump(s) and associated equipment, when the well(s) is (are) used as an alternative
source of water due to the impacts on the Rilda Canyon Springs caused by, and
during the time of, Energy West's mining operations. North Emery will pay for
electrical power, maintain the well(s), pump(s) and associated equipment and pay
or cause to be paid all other costs associated with the well(s) at any time or from
time to time, if the well(s) is (are) used to provide water in emergency situations to
replace North Emery’s water source; other than the Rilda Canyon Springs that are
not caused by mining related impacts of Energy West.

6. Water Monitoring. Within a reasonable time after Energy West
breaks through to the surface of Rilda Canyon, it will establish a water monitoring
station at the point of discharge of the Rilda Canyon Spring effluent to monitor for
hydrocarbon contamination. The monitoring station will only be installed after
mining activity breaks through to the surface in Rilda Canyon. In addition, where
weather conditions allow, Energy West will monthly monitor the Rilda Canyon
Springs for quantity and quality utilizing safe drinking water standards to determine |
the scope of monitoring. Data from the water monitoring station will be monitored
by personnel of Energy West. In the event the sensor at the water monitoring
station or the monthly monitoring indicates a concentration level in excess of
historical averages and above the allowable drinking water standards, personnel at
the mine will notify the designated representative of North Emery within a
reasonable time and North Emery may take such action as it determines to be

appropriate.
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7. r Treatment Plant - Desi i mpletion.
Energy West will assume the responsibility for the construction of the Water
Treatment Plant and will provide all funds necessary to complete the construction
in accordance with the “Bidding and Contract Documents” contained in Exhibit “B".
North Emery and Energy West hereby accept the “Bidding and Contract
Documents” as constituting the final engineering and facility design and as being
complete and accurate. The pa;ﬁes by their execution of this Agreement
acknowledge that the Water Treatment Plant, as designed and to be constructed, is
acceptable to both parties with respect to both facility design and operating
parameters. Upon completion of the Water Treatment Plant, Energy West will
temporarily operate the facility and have it tested to verify that it meets the design
criteria contained in the “Bidding and Contract Documents.” Upon completion of
the necessary testing, North Emery shall provide to Energy West its certificate in the
form attached hereto as Exhibit “C” verifying that it concurs that the design criteria
previously agreed to by the partiés have been satisfied and indicating its willingness |

to accept conveyance of the Water Treatment Plant in accordance with the terms of

this Agreement.

8. Water Treatment Plant Transfer. Upon delivery to Energy West of
the Certificate of North Emery referred to above, PacifiCorp shall convey legal title

free of liens and encumbrances to the plant site and all associated facilities to North
Emery by execution and delivery of the Special Warranty Deed. Upon delivery of

the Special Warranty Deed to North Emery, ownership and possession of the Water
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Treatment Plant shall pass to North Emery and North Emery shall be responsible for

operation and maintenance of the Water Treatment Plant. PacifiCorp and Energy

West shall have no obligation with respect to operation and maintenance of the
Water Treatment Plant from and after the date of delivery of the Special Warranty

Deed, except as provided in Paragraph 9 below.

9. Qperation and Maintenance Expense. North Emery agrees that it

shall be responsible for operation and maintenance of the Water Treatment Plant
from and after the date of delivery of the Special Warranty Deed provided for in
Paragraph 8 above. At the time of delivery of the Special Warranty Deed, Energy
West shall also pay to North Emery, by its check, the lump sum payment of One
Hundred Fifteen Thousand Seven Hundred Eighty-Seven Dollars ($115,787.00).
Payment of said amount shall constitute PacifiCorp’s and Energy West's full and

complete contribution to the operation and maintenance costs of the Water

Treatment Plant. Neither PacifiCorp nor Energy West shall have any other

obligation to participate in the operation and maintenance of the Water Treatment

Plant.

10. AH_Q_C_QQQQQLL@@_Q The parties agree that all losses, claims, suits

or liabilities in any way related to the Water Treatment Plant shall be allocated
effective as of the date and time of delivery of the Special Warranty Deed from
PacifiCorp to North Emery. Energy West shall therefore indemnify and hold
harmless North Emery from and against any and all claims, losses, costs, suits,

damages or causes of action including costs and attorneys’ fees, for and on account
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of injury, bodily or personal, or death of persons, damage to or destruction of
property belonging to North Emery, its directors, officers, employees, and agents
occurﬁng prior to the delivery of the Special Warranty Deed to North Emery in any
way related to this Agreement. Upon delivery of the Special Warranty Deed, North
Emery shall indemnify, defend, and hold harmless PacifiCorp and Energy West,
their boards of directors, officers, employees, and agents against and from any and
all claims, losses, costs, suits, daxﬁages or causes of action including costs and
attorneys’ fees, for and on account of injury, bodily or personal, or death of
persons, damage to or destruction of property belonging to PacifiCorp or Energy
West, its directors, officers, employees, and agents in any way related to this
Agreement. PacifiCorp and/or Energy West shall be responsible for providing
insurance for the Water Treatment Plant until the date of delivery of the Special

Warranty Deed and North Emery shall be responsible for providing insurance for the

Water Treatment Plant from and after the date of delivery of the Special Warranty

Deed.

11.  Construction Warranties. In connection with the construction of the
Water Treatment Plant, Energy West will obtain the warranties and representations
more fully set out in the “Bidding and Contract Documents” attached hereto as
Exhibit “B". The Special Warranty Deed also contains an assignment td North
Emery of all of the rights Energy West may have with respect to such warranties and
representations. The parties agree that the representations and warranties contained

in the “Bidding and Contract Documents” are adequate for the purposes of this
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Agreement and Energy West shall be under no obligation to obtain additional or
further warranties and representations from the parties constructing the Water
Treatment Plant.

12.  Water Rights. The waters treated in the Water Treatment Plant shall
be waters owned by North Emery. North Emery shall be solely responsible to
ensure that North Emery has adequate water rights for use in connection with the
Water Treatment Plant. North Emery shall take such action as is necessary in
accordance with the laws of the State of Utah to ensure that the North Emery Water
may be utilized in connection with the terms of this .Agreement'. Energy West will
assist and bear the expense to North Emery for such filings with the State
Engineer's Office as may be necessary to accommodate the terms and conditions of
this Agreement. The PacifiCorp Water Rights shall not be utilized in any way in
connection with the performance of this Agreement (except as needed during periods
of construction) and, except as provided herein, Energy West shall be under ﬁo
obligation or duty to supply water or water rights in connection with the operation
and maintenance of the Water Treatment Plant.

13.  Water Quantity. For the purposes of this Agreement and in order
to determine those instances in which the mining operations of Energy West have
impacted the flow of the Rilda Canyon Springs, Energy West has contracted with
Hansen, Allen & Luce, Inc. for the purposes of establishing methodologies by which
one may predict the quantity of water to be discharged by the Rilda Canyon Springs.

Attached to this Agreement as Exhibit “D” is a report dated January 27, 1994 entitled

SLC1-5622.5 | 10 C\'\é,(,_,- S
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“Flow Impact Evaluation for Rilda Springs. Project: 087.03.250.” The parties agree
that the parameters set forth in said report shall be utilized in establishing predicted
water quantities to be expected to be discharged from the Rilda Canyon Springs.
The parties also agree to accumulate such additional data as may be necessary to
more accurately predict the quantity of water to be discharged and the standard
deviation to be utilized in predicting annual flows. For all periods during which
actual discharge from the Rilda Canyon Springs falls within the standard deviation
of predicted flows contained in said report, it shall be deemed that mining activities
have had no impact on the quantity of water flowing from the Rilda Canyon
Springs.

14. Representations and Warranties. With respect to this Agreement, the

parties hereby represent and warrant to each other as follows:

a. That there are no outstanding conveyances, assignments or

agreements granting preferential rights in the North Emery Water subject to this

Agreement in anyone claiming by, through or under the party making this

Agreement.

b. That each party has all of the rights and powers required to
enable it to enter into this Agreement and perform the covenants and obligations on
its part to be kept and performed hereunder; that the execution and delivery of this

Agreement and the performance of the covenants and obligations to be kept and

performed hereunder are not contrary to and do not constitute a default under any

SLC1-5822.5 11
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agreement, either oral or written, to which the party executing this Agreement is a

party or by which it is bound.

c. That there are no unpaid taxes or assessments against the
North E’mery Water which are now due and payable and there will be no unpaid
taxes or assessments due and payable at the time of any subsequent action provided
for herein.

d. That the parties making this Agreement have not violated any
federal, state or local law, statute, regulations, rule or order applicable to the subject
matter of this Agreement and that the parties making this Agreement have complied
in all material respects with all applicable federal, state and local laws, statutes,
regulations, rules and orders relating to this Agreement.

The above-described representations and warranties shall be applicable at
the time of the execution of this Agreement and shall also be applicable at the time
of delivery of the Special Warranty Deed.

15. Taxes and Rentals. All rentals, taxes, assessments and levies,
accrued or due prior to the date of delivery of the Special Warranty Deed shall be
paid by PacifiCorp and prorated as of the date of delivery and possession. All
subsequent rentals, taxes, assessments and levies shall be paid by North Emery.
Subsequent to the date of this Agreement or the date of any subsequent transfer of
title, if either party receives any rental or tax notices for lands which have been
assigned to the other party, the party receiving such notices will promptly forward

such notices to the other party.

SLC1-5822.5 12
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16.  If, at the conclusion of Energy West's activities and because of those
activities the flows of the Rilda Canyon Springs have not returned to historic levels
or if contaminants in the water from the Rilda Canyon Springs make that water
unsuitable for use by North Emery, then PacifiCorp shall take such action as is
required at that time to comply with all applicable laws and regulations regarding the
replacement and/or restoration of water supplies affected by mining related activities.

17. Both parties recognize that North Emery is only a shareholder in
Huntington-Cleveland Irrigation Company, and that all water rights utilized by
North Emery are owned by Huntington-Cleveland Irrigation Company. Nothing in
this Agreement shall be construed as modifying, waiving, or affecting in any way the
rights of Huntington-Cleveland Irrigation Company.

18.  PacifiCorp agrees to indemnify and hold harmless North Emery from
any claim, demand, damage, cost, or liability which may arise out of the acts of
PacifiCorp or Energy West in connection with their mining activity affecting the Plant
Site or the North Emery Water.

19.  Survival. Each and every representation, warranty, covenant and
agreement of the parties contained in this Agreement shall survive the completion
of the transactions contemplated by this Agreement to take place on the date of this
Agreement or subsequent thereto.

20. &J&ggmm&s_ig&. All of the terms, covenants and conditions
of this Agreement shall inure to the benefit of and be binding upon the respective
successors, legal representatives and assigns of the parties. Anyas31gnee qf this
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Agreement, by accepting such assignment, agrees to be bound by all the terms,
covenants and conditions of this Agreement or such assignment shall be void and
of no effect.

21. Notices. Any notice given under this Agreement shall be in writing
and shall be delivered personally or sent by certified mail, return receipt requested.
If notice is given by mail, it shall be deemed received seventy-two (72) hours
following the time of deposit to the United States mail as evidenced by the postmark
on such notice, and such time shall be the effective time of the notice for the purpose
of commuting any time periods provided herein. Any such notice shall be delivered
or mailed to the following addresses:

If to North Emery:

North Emery Water Users Association
c/o Menco Copinga

Elmo, Utah 84521

If to PacifiCorp:

PacifiCorp

c/o Energy West Mining Company
Attn: Dan Baker, Vice President and General Manager

P.O. Box 310
Huntington, Utah 84528
Any party may, by the giving of written notice as provided hereunder, change the
address to which notices given hereunder are to be directed. |
22.  Miscellaneous.

a. This Agreement and all other instruments executed in

furtherance of the transactions contemplated hereby and the n hts

Va :
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of the parties hereunder and under such other instruments shall be governed in
accordance with the laws of the State of Utah.

b. The invalidity or unenforceability of any portion or provisions
of this Agreement shall in no way affect the validity or enforceability of any other
portion or provision of this Agreement.

c. This Agreement may not be amended or modified in any
respect except by written agreement signed by a duly authorized representative of
each of the parties.

d. With respect to the subject matter hereof, this Agreement
supersedes all previous negotiations, understandings and agreements, whether
written or oral, between the parties or their representatives and constitutes the entire
agreement of the parties.

e. The captions preceding each paragraph of this Agreement are
utilized for the convenience of the parties, but the captions shall not be used to |
modify, change or interpret the substantive content of this Agreement.

f. The waiver by either party of a breach of any term or
condition in this Agreement shall not be deemed a waiver of any further breach of
said term and cohdition, nor shall such a waiver constitute or affect any other term
or condition. Any waiver must be in writing signed by the party against whom such
waiver is asserted.

g. Either part&r may, with the consent of the other which shall

not unreasonably be withheld, assign its interests, rights and obligations hereunder

: H .
é WU
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to a successor in interest to the business operated by the party in connection with
this Agreement, but in doing so the assignee under such an assignment shall, in
writihg, expressly assume all obligations hereunder of the assigning party, and the
assigning party shall not be relieved of such interests, rights and obligations until the
non-assigning party has been turnished with a signed copy of such assumption.

23. Appmzﬂs This Agreement shall not be binding on North Emery
until such time as it has been approved by the stockholders of North Emery. North
Emery shall give PacifiCorp written notice of such approval. This Agreement,
including, but not limited to, the obligation to convey the Water Treatment Plant and
the Plant Site to North Emery shall not be binding on PacifiCorp until such time as
any required approvals have been obtained from the Board of Directors of
PacifiCorp. PacifiCorp shall not be obligated to deliver the Special Warranty Deed
until either any and all indentures and/or security interests encumbering the Plant
Site have been released or North Emery agrees to accept delivery of a Special
Warranty Deed which is subject to such security interests. PacifiCorp shall give |
North Emery written notice of such approvals and releases.

IN WITNESS WHEREOF, the parties have caused this Agreement to be

executed as of the day and year first above written.

NORTH EMERY WATER USERS

ASSOCIATION
By: \ \ A
Its:
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PACIFICORP

SNt

By: oo

=
ItS / s /}/x,/‘.;yz,‘\

STATE OF UTAH )

: ss
COUNTY OF m )

On the 7" day ofﬁﬁw 1994, personally appeared before me

N7 Zk, g 47%13,7,3 /, the G a vl i of North Emery Water
Users Assodidtion/ who is the signer of the foregoing instrument and who duly

acknowledged to me that he executed the same.

NOTARY PUBLIC
Lori Ann Anderson
18 North Main St

Nuntington, Utah 84528
My Commission Expires

NOTARY PUBLIC

December 22, 1937
STATE OF UTAH
STATE OF UTAH )
: s8.
COUNTY OF SALT LAKE )
. On the day of March 1994, personally appeared before me
L ,the -, ‘: of PacifiCorp, who is

the signer of the foregomg instrument and who duly acknowledged to me that he
executed the same.

NOTARY PULLIC " o
SHAUNA ELDREDGE oA /k .

1407 West North Tample S~

Sait Lake Cily, Utah 84140 NOT ARY PUBLIC ) =

My Commission Expires
May 14, 1984

STATE OF UTAH

e
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ACCEPTED AND AGREED TO thisZU_ﬂ day of777wé/ , 1994,

. ENERGY/WEST M]I\}ING COMPANY
! P PP

' 7 - '.~’_,
By: AL' /"_.5‘4:'/ LA -

Its: | "7 Fhroeds ot

/
s
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WHEN RECORDED, RETURN OR MAIL TO: O
! ()
Scott M. Child N s
PacifiCorp, c/o Interwest Mining Company &\) =

One Utah Center, Suite 2000
201 South Main Street
Salt Lake City, Utah 84140-0020

SPECIAL WARRANTY DEED

THIS SPECIAL WARRANTY DEED is made by PACIFICORP, an Oregon
Corporation, dba Utah Power & Light Company (successor in interest by merger to
Utah Power & Light Company, a Utah Corporation), GRANTOR, whose address is 201
South Main Street, Suite 2300, Salt Lake City, Utah 84140. GRANTOR hereby conveys
and warrants the right, title and interest herein conveyed against its acts and the acts
of any persons claiming by, through or under it, but not otherwise, to NORTH EMERY
WATER USERS ASSOCIATION, a Utah non-profit corporation, its successors and
assigns, GRANTEE, whose address is c/o Menco Copinga, Elmo, Utah 84521, for the
sum of TEN AND NO/100 DOLLARS ($10.00) and other good and valuable
consideration, the following described real property located in Emery County, Utah.

Property Description

The following real property situated in the Southwest quarter of the Northwest
quarter of Section 36, Township 16 South, Range 7 East, SLM, Emery County, Utah,
more particularly described as follows:

Beginning at a point which is N 52°10'09" E, 1211.11 feet from the
Southwest corner of the Southwest quarter of the Northwest quarter of
Section 36, T. 16 S., R. 7 E., SLM; Thence S 76°00' W, 23.00 feet; Thence
S 14°00' E, 90.00 feet; Thence S 76°00' W, 195.50 feet; Thence S 14°00' E,
290.00 feet; Thence N 76°00' E, 330.00 feet; Thence N 14°00' W, 290.00 feet;
Thence S 76°00' W, 50.00 feet; Thence N 14°00' W, 90.00 feet; Thence S
76°00' W, 61.50 feet more or less to the point of beginning, containing 2.37
acres, more or less.

Basis of Bearing: N 0°00'00" W between the West quarter corner
and the Northwest corner of Section 36, T. 16 S., R 7 E., SLM.

Together with a non-exclusive, perpetual roadway easement for purposes of
ingress and egress over and across the following descnbed real property located. in

Emery County, Utah:

TR T




Special Warranty Deed 237
PacifiCorp dba Utah Power & Light Company - Grantor
North Emery Water Users Association - Grantee
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Roadway Easement Description

A strip of land 41.0 feet wide, 23.0 feet on the left side and 18.0 feet on the right
side of the following described line situated in the Southwest quarter of the Northwest
quarter of Section 36, Township 16 South, Range 7 East, SLM:

Beginning at a point which is N 52°10'09" E, 1211.11 feet from the
Southwest corner of the Southwest quarter of the Northwest quarter of
Section 36, T. 16 S., R. 7 E., SLM; Thence N 14°00' W. 49.00 feet to the
beginning of the circular curve to the right having a radius of 50.0 feet
and an arc length of 43.64 feet; Thence Northerly, 43.64 feet along said
curve (chord bears N 10°59'52" E, 42.26 feet); Thence N 44°57'51" W, 53.87
feet to the beginning of a circular curve to the right having a radius of
40.0 feet and an arc length of 62.83 feet; Thence Northerly, 62.83 feet
along said curve (chord bears N 00°02'09" E, 56.57 feet); Thence N
45°02'09" E, 211.81 feet more or less to the Southerly right-of-way of Utah
Highway 31.

Basis of Bearing: N 0°00'00" W between the West quarter corner
and the Northwest corner of Section 36, T. 16 S., R 7 E., SLM.

GRANTOR hereby assigns to GRANTEE all rights and interests in and to the
warranties and representations created by or contained in the Bidding and Contract
Documents to which GRANTOR is a party relating to the Water Treatment Plant
constructed on the above described property and being conveyed hereby.

The conveyance of said property is subject to PacifiCorp Board approval, release
of mortgage, easements, restrictions and rights-of-way currently of record and/or
enforceable in law and equity and the general property taxes hereafter.

IN WITNESS WHEREOF, GRANTOR has executed this Special Warran}v Deed
with easement by and through its duly authorized representatives this _//"” day of
X7TO0BER 1995

PACIFICORP, an Oregon Corporation
dba Utah Power & Light Company

b%..f__,, ..... -
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Special Warranty Deed
PacifiCorp dba Utah Power & Light Company - Grantor
North Emery Water Users Association - Grantee

. Page 3

|
STATE OF UTAH )
:SS
COUNTY OF SALT LAKE )

On this 11th day of October, 1995, personally appeared before me J. Brett
Harvey, who being by me duly sworn did state that he is a Vice President of PacifiCorp,
an Oregon Corporation, dba Utah Power & Light Company, and that the within and
foregoing instrument was signed by authority of said corporation and said J]. Brett
Harvey duly acknowledged to me that said corporation executed the same.

NOTARY PUBLIC
SCOTT M. CHILD % :
201 South Main #2100 .

S s Notafy Public

June 8, 1996

STATE OF UTAH Residing in: Salt Lake County, Utah
My Commission Expires: 6-8-96
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RECORD AMD RETURN TO:

Scott M. Child ? 9N
PacifiCorp c/o Interwest Mining Company 2o d
One Utah Center, Suite 2000

1 South Main PARTIAL RELEASE BY

It Lake City, UT 84140-0020

CHEMICAL BANK (AS TRUSTEE)
TO
PACIFICORP

KNOW ALL MEN BY THESE PRESENTS:

FROM LIEN OF MORTGAGES AND DEEDS OF TRUST

WHEREAS, the property or real estate described in Exhibit "A" attached

hereto,

1.

is subject to the Liens of the following described mortgages:

Mortgage and Deed of Trust from PacifiCorp, an Oregon Cétporation
(successor by merger to Utah Power & Light Company), to Guaranty Trust
Company of New York (Chemical Bank, successor) and Arthur E. Burke,
et. al. (resigned) as Trustees, dated as of December 1, 1943, as
amended and supplemented (the "First Mortgage"), and

Mortgage and Deed of Trust from PacifiCorp to Morgan Guaranty Trust
Company of New York (Chemical Bank, successor), dated as of January 9,

1989, as amended and supplemented (the "Collateral Mortgage"); and

WHEREAS it has been represented to Chemical Bank, Corporate Trustee under

the First Mortgage and Trustee under the Collateral Mortgage, that the Company

is not in default in the payment of the interest on any bonds now Outstanding

under either the First Mortgage or the Collateral Mortgage, and that none of the

Defaults defined in Section 75 of the First Mortgage and Section 15.01 of the

Collateral Mortgage has occurred and is continuing; and

CCTTHO
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WHEREAS, pursuant to the provisions of Section 69 of the First Mortgage and
13.09 of the Collateral Mortgage, the Company has requested the Trustee to
release the property hereinafter described from the Liens of said Mortgages;

And WHEREAS the Company has furnished Chemical Bank, as Corporate Trustee

under the First Mortgage, with (a) Certified Copies of Resolutions of the

PacifiCorp Board of Directors, (b) Officers' Certificate, (c¢) Engineer's

Certificate, (d) Further Engineer's Certificate, and (e) Opinion of Counsel, all

as required by the provisions of Section 69 of the First Mortgage; and has

furnished Chemical Bank, as Trustee under the Collateral Mortgage, with (a)

Officers' Certificate, (b) Engineer's Certificate, (c) Opinion of Counsel, and
(d) a copy of the release of said property from the Lien of said First Mortgage
executed by the Corporate Trustee under the Firsf Mortgage, all as required by
the provisions of said Section 13.09 of the Collateral Mortgage.

NOW, THEREFORE, Chemical Bank, in consideration of the premises and pursuant
to the authority vested in it as Corporate Trustee under the First Mortgage and

as Trustee under the Collateral Mortgage to the date of the recording of this

instrument of release, (or to the date hereof if this instrument is not

recorded), does hereby release, remise and quitclaim unto the Company, its

successors and assigns, all of its right, title, and interest as Trustee under

each of said Mortgages, in and to the property situated in Emery County in the

State of Utah, more fully described in Exhibit A attached hereto.

RN VR R
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TO HAVE AND TO HOLD the property hereby released and remised to the Company,
its successors and assigns, to its and their own proper use, benefit, and behoof

forever, free, clear and discharged of and from all liens and claims under and

by virtue of said Mortgages or either of them.

PROVIDED, HOWEVER, that nothing herein contained shall be construed to

affect the residue of the security held by Chemical Bank as Trustee under the
First Mortgage and the Collateral Mortgage as aforesaid, by virtue of said

Mortgages, or to release the payment of any part of the moneys, principal and

interest, thereby secured that may now remain unpaid.
The recitals made herein are to be taken onlybas recitals made by the

Company and not by said Trustee. The reservations and exceptions, if any, set

forth in said Exhibit A are intended to be for the benefit of said Trustee as
well as the Company and the Liens of said Mortgages on the rights and interest
so reserved and excepted, if any, are not released.

This release is made by said Trustee without covenants or warranties, either

expressed or implied in law or in equity, and shall be without recourse against

such Trustee in any event or in any contingency.

IN WITNESS WHEREOF, Chemical Bank, as Corporate Trustee under the First

Mortgage and as Trustee under the Collateral Mortgage, has caused its corporate
name to be hereunto affixed, and this instrument to be signed and sealed by its
duly authorized officers, and its corporate seals to be attested by one of its

Trust Officers, all in the City of New York, New York, on this 21§fp'of

‘BMG/( 19‘1_&
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. CHEMICAL BANK as Corporate Trustee under
Mortgage and Deed of Trust of Utah Power &
Light Company (now PacifiCorp), dated as of
December 1, 1943

i ._ncol?ﬂ' ) by: %

Je e, e Z i
ShET Aas#:ﬂ:e President
-~ » “

SRR OIS CHEMICAL BANK as Trustee under Mortgage and
Deed of Trust of PacifiCorp, dated as of
January 9, 1989

LY
- TN
SRR A
SR
TS by: ve
I .‘:‘. . 1ce President
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. STATE OF NEW YORK )
) ss.
County of New York )
On this 2,‘:4” day of JDU-Q "‘bi”— , 19% personally appeared
kaﬁ' ‘Grlm ? , who, being duly sworn, did say that he or she
EE IDENE of Chemical Bank, and that the seal

is a

affixed to the foregoing .Lnsttument is the corporate seal of said corporation,

and that said instrument was signed and sealed in behalf of said corporation as

Corporate Trustee, by authority of its Board of Directors; and he or she

acknowledged said instrument to be its voluntary act and deed. Before me:

M%M

Notary Publ;c for t State New York
My Commission exp:.r '
. EMILY SAYAN
Notary Putl.c. State of New tork
STATE OF NEW YORK ) Mo c4-4737006
) ss. Quaniied in rings County
County of New York ) Commission Expires December 31, 1997
. 4
Oon this 2‘5+ day of yﬁ“'mk i ' 19?5 personally appeared
Fl
il:—u" ‘Grimlf , who, being duly sworn, did say that he or she
"ﬂ@ PRESIDENT
is a L of Chemical Bank, and that the seal

Aty

affixed to the foregoing instrument is the corporate seal of said corporation,
and that said instrument was signed and sealed in behalf of said corporation as

Trustee, by authority of its Board of Directors; and he or she acknowledged said

instrument to be its voluntary act and deed. Before me:

\
/’
. 14

Notary Publ:.c fkrwth\é/stﬂe of New 2drksy !

L XN

=y, -
by BL““

f Lo N 17 165 ’ EMILY FAYAN
| Ju de- No(ary Pubiic, St ot
| % No. 544 %8785 New York

e ¢ Qualified
ARO7-67g. ; . g 1N Kings C
wp _ T V’V.:EQvass‘on Expires De?:em?):? l3y1 1997

5 S
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Exhibit A

County: Emery

R

€$23-09f.wp

Beginning at a point which is North 52° 10’ 09" East, 1212.11
feet from the Southwest corner of the Southwest quarter of the
Northwest quarter of Section 36, Township 16 South, Range 7
East, S.L.M; thence South 76° 00’ West, 23.00 feet; thence South
14° 00’ East, 90.00 feet; thence South 76° 00’ West, 195.50 feet;
thence South 14° 00’ East, 290.00 feet; thence North 76° 00’
East, 330.00 feet; thence North 14° 00’ West, 290.00 feet; thence
South 76° 00’ West, 50.00 feet; thence North 14° 00’ West, 90.00
feet; thence South 76° 00’ West, 61.50 feet more or less to the
point of beginning. Containing 2.37 acres, more or less.

Basis of bearing: North 0° 00’ 00" West between the West
quarter corner and the Northwest corner of Section 36, Township

16 South, Range 7 East, S.L.M.

oadway Easement Description

A strip of land 41.00 feet wide, 23.0 feet on the left side and 18.0
feet on the right side of the following described centerline.

Beginning at a point which is North 52° 10’ 09" East, 1212.11
feet from the Southwest corner of the Southwest quarter of the
Northwest quarter of Section 36, Township 16 South, Range 7
East, S.L.M: thence North 14° 00’ West, 49.00 feet to the
beginning of a circular curve to the right having a radius of 50.0
feet and an arc length of 43.64 feet; thence Northerly, 43.64 feet
along said curve (chord bears North 10° 59’ 52" East, 42.26 feet);
thence North 44° 57 51" West, 53.87 feet to the beginning of a
circular curve to the right having a radius of 40.0 feet and an arc
length of 62.83 feet; thence Northerly, 62.83 feet along said curve
(chord bears North 00° 02’ 09" East, 56.57 feet); thence North
45° 02’ 09" East, 211.81 feet more or less to the Southerly right-

of-way of Utah Highway 31.

Basis of bearing: North 0° 00’ 00" West between the West
quarter corner and the Northwest corner of Section 36, Township

16 South, Range 7 East, S.L.M.

!
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EXHIBIT "C"

CERTIFICATE OF OFFICER
NORTH EMERY WATER USERS ASSOCIATION

The undersigned,qnwﬂf/e C/;Qvtge\, hereby certifies and represents

that:

1. I am the @«’ £D. of North Emery Water Users
Assodiation, a Utah non-profit corporation (the “Corporation”), and am
authorized to make this Certificate in said capacity. '

2. Reference is made to that certain Water Treatment Plant
Agreement dated March 22, 1994, by and between North Emery Water Users
Association, a Utah non-profit corporation, and PacifiCorp, an Oregon
corporation. This Certificate is executed for the purpose of satisfying the
provisions of Paragraph 7 of said Water Treatment Plant Agreement.

3. I am fully apprised of and am familiar with the Water Treatment
Plant referred to in the Water Treatment Plant Agreement and I am familiar with
the Bidding and Contract Documents attached thereto as Exhibit “B*.

4. I have inspected the Water Treatment Plant constructed by
PacifiCorp in satisfaction of the Water Treatment Plant Agreement and I have
verified that the design criteria contained in the bidding and contract documents
have been satisfied by the existing Water Treatment Plant as constructed.

5. I am authorized to act on behalf of North Emery Water Users
Association and I hereby certify that all terms and conditions contained in the
Water Treatment Plant Agreement to be accomplished prior to the transfer of the
Water Treatment Plant have been satisfied and that North Emery Water Users
Assodiation is willing to accept conveyance to it of the Water Treatment Plant in
accordance with the terms and conditions of the Water Treatment Plant

Agreement.

6. I know of no reason or fact that causes me to believe or should
reasonable cause me to believe that PacifiCorp has not fully satisfied the
requirements of the design criteria contained in the Bidding and Contract
Documents.

7. I know of no reason or fact that causes me to believe or should
reasonable cause me to believe that the Water Treatment Plant has not been
constructed in full accordance with the terms and conditions of the Water
Treatment Plant Agreement. P




IN WITNESS WHEREOQOF, I have executed this Certificate as of the 28th

. day of July  , 1994 1995.
%@P i c\oh‘fPresa.dent
By: ! pon ST/ .~ ¢ Secretar:
its: ! =

‘ SLC1-6895.1 OJUN T LD
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Midvale, Utah 84047

HANRSERN EXHIBIT "D 6771 Soun 900 £ast
& fllj-lc_Ellﬂ\c Phone: (801) 566-5599

Mr. Chuck Semborski January 27, 1994
Energy West Mining Company

P.O. Box 310

Huntington, 84528

RE:  Flow Impact Evaluation for Rilda Springs.
Project: 087.03.250.

Dear Chuck:

As requested we have reviewed the predipitation versus flow data for the Rilda Canyon
Springs for use in an agreement between Energy West Mining and the North Emery Water Users
Association. The data you submitted to us for our review has been very helpful and was used
directly in our evaluation. We submit the following for your consideration. There does appear
to be a fairly significant correlation between annual precipitation on East Mountain and annual
Rilda Spring Flows when the precipitation data is analyzed for current, past and two year past
precipitation data. Using this methodology we were able to obtain an R? of 0.85 with the annual
flow data available. The equation used to predicted average annual flows (as shown on the
attached figure entitled "Rilda Canyon Springs - 1.0 Std Dev Confidence Interval”) is as follows:

Q, = 5.365P, + 18.607P, | + 7.097P,, - 223.5

A figure showing 1.5 standard deviation confidence intervals around predicted or
calculated flows is also attached. The standard deviation used in these figures (equal to 42.95)
is the Standard deviation of the average annual flows for the complete data sets (ie: years 1976,
1977, 1978, 1981, 1989, 1990, 1991, 1992 and 1993). Complete data printouts developed are
attached.

Using the data submitted we were also able to obtain a reasonable representation of flow
distribution throughout the year. This distribution was obtained (see attached figures entitled
“Rilda Canyon Springs - Unit Curves for Monthly Flows") by averaging normalized monthly
flows for all data available except for the vears 1977 and 1978. Data for these two years was not

used because of their anomalous nature. Once developed, the monthly values obtained were

v

PULENANME DTHESTUHL Y 7

. i i PEng -
Consulting Engineers Specializing in Water Resources! it T 7 e
Civi and Environmental Enacineerinn e




Mr. Chuck Semborski
. January 27, 1994
Page 2 of 2

utilized to fill missing data. The attached figure entitled "Rilda Canyon Springs - Actual vs.
Predicted Flows" shows monthly variations since 1983 between measured and predicted flows.

Because the overall data sets available for use are relatively short, and hence a test against
non used data can not be made, we would recommend that a standard deviation of 1.5 be used

| as the basis for flow limits or confidence intervals.
We hope this information will provide you with the material needed for your agreement.

Shouid you have any questions, please call.

Sincerely,
{

/
i

David E. Hansen, Ph.Dl.’, P.E.
. Project Manager

FOJUN 1T
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AGREEMENT

This agreement is made and entered into as of this Zéﬂ day of
e " .19 95" by and between Energy West and/or PacifiCorp and

Huntington Cleveland Irrigation Company.
WHEREAS, Huntington Cleveland Irrigation Company is a non-profit mutual water
company authorized by law to supply water to it's stockholders for irrigation, stockwatering,

~ domestic, industrial and other purposes in the communities of Huntington, Cleveland, Elmo and

northern Emery County, Utah.
WHEREAS, PacifiCorp has coal leases U-014275, SL-050862, U-7653, U-06039 and U-

024319 and are applying for a permit to build surface facilities in the Left Hand Fork of Rilda
Canyon. _

WHEREAS, PacifiCorp mining or construction in Rilda Canyon area may intercept, plug
off, stop or lessen the amount of water flowing out of the North Emery Water Users
Association's (NEWUA) Rilda Canyon Springs or the Rilda Canyon streams. PacifiCorp will
replace any and all above referenced waters determined to have been lost or adversely affected
as a result of PacifiCorp's mining operations if such loss or adverse impact occurs prior to final
bond release. The water will be replaced from an alternate source in sufficient quantity and
quality to maintain the current uses associated with said water.

PacifiCorp will supply to Huntington Cleveland Irrigation Company a copy of all springs
and streams that are monitored in the PacifiCorp mining area.

Huntington Cleveland Irrigation Company will have the right to request records of
monitoring systems operated by PacifiCorp as to springs, wells and streams. Huntington
Cleveland Irrigation Company will use any of North Emery Water Users Association monitoring
systems records and any system which may be installed by Huntington Cleveland Irrigation
Company to verify water losses. Detaminationoflosseswillbemadeinaooordancewiththe
procedures and formula contained in the existing agreement between NEWUA and PacifiCorp.

During the course of the regular monitoring activities required by the permit of
PacifiCorp, Huntington Cleveland Irrigation Company will be advised at once of any loss or
adverse occurrences in the flow of springs, streams or wells.




Upon the signing of this agreement by PACIFICORP, HUNTINGTON CLEVELAND
. IRRIGATION COMPANY will withdraw their protest for construction in Rilda Canyon.

MISCELLANEOUS

A.  BINDING EFFECT.
This agreement shall be binding upon and inure to the benefit of the parties hereto

and their respective successors and assigns.

B. ATTORNEY'S FEES.
In the event that this Agreement or any provision hereof shall be enforced by an
attorney retained by a party hereto, whether by suit or otherwise, the fees and
 costs of such attorney shall be paid by the party who breaches or defaults
hereunder, including fees and costs incurred upon appeal or in bankmptcy court.

. C. SEVERABILITY.
| If any term or provision of this Agreement shall, to any extent, be determined by a
court or competent jurisdiction to be void, voidable, or unenforceable, such void,
voidable or unenforceable term or provision shall not affect the enforceability of

any other term or provision of the Agreement.

D. CAPTIONS.
The section and paragraph headings contained in this Agreement are for the
purposes of reference only and shall not limit, expand or otherwise affect the
construction of any provision hereof.

E. GOVERNING LAW,
This Agreement and all matters relating hereto, shall be governed by, construed
and interpreted in accordance with laws of the State of Utah.




. F. ENTIRE AGREEMENT.
ThisAgreementconsﬁmtatheanireunderstandinsmdagtwnentbyand
between the parties hereto, and supersedes all prior agreements, representations of
} understandings by and among them, whether written or oral, pertaining to the
; subject matter hereof.

G. CONSTRUCTION
As used herein, allwordsmanygendetshallbedeanedtomcludethemasmhne,

feminine, or neuter gender, all singular words shall include the plural, and all
plural words shall include the singular, as the context may require.

H. WARRANTY OF AUTHORITY.
The individuals executing this Agreement on behalf of the parties hereby warrant
that they have the requisite authority to execute this Agreement on behalf of the
. | respective paiﬁes and that the respective parties have agreed to be and are bound

hereby.

L NOTICES.
Allnoticwrequiredhetwndershallbeinwriﬁngandshallbedeemedtohave
beenmﬁciemlygivenorservedwhenpruunedpawmﬂyorwhendepositedin
the United States Mail.

; = e

Dan Baker Kay J
. President Presi
Energy West Mining - Huntington Cleveland Irrigation Co.




EST
Mining Co.

PO Box 310
Huntington, Utah 84528

November 3, 2005

Dennis Ward, President

Huntington Cleveland Irrigation Company
71 North Main

Huntington, Utah 84528

RE: Rilda Canyon Water Replacement Commitment

Dear Mr. Ward

This letter is written to reaffirm PacifiCorp’s commitment to water replacement in Rilda
Canyon as documented in the Agreement signed by both parties on January 26, 1995
(see attachment). PacifiCorp asserts that the Agreement signed in 1995 applies to both

. the existing facilities in the Left Fork of Rilda Canyon as well as any proposed North
Rilda Canyon portal facilities. During the planning of the proposed North Rilda Canyon
portal facilities, PacifiCorp has worked closely with all interested parties including
Huntington Cleveland Irrigation Company to develop a plan which minimizes potential
impacts to the surface and groundwater hydrology, and PacifiCorp will continue to work
in this manner. The terms of the referenced Agreement will continue in effect until final
bond release is granted by the regulatory agencies following final reclamation of any
PacifiCorp facilities in Rilda Canyon.

As discussed during your phone conversation with Chuck Semborski of Energy West
Mining Company on November 2, 2005, upon receiving this letter reaffirming
PacifiCorp’s commitment to water replacement, we respectfully ask that Huntington
Cleveland Irrigation Company withdraw its protest to the permitting and construction of
the proposed North Rilda Canyon portal facilities.

Sincerely,

y/»

Dee ense
President

. cc:  Chuck Semborski
Doug Johnson

Scott Child
Craig Smith




AGREEMENT

This agreement is made and entered into as of this __ 2, TF day of
Swutey .19 95 by and between Energy West and/or PacifiCorp and
Huntington Cleveland Irrigation Company.
WHEREAS, Huntington Cleveland Irrigation Company is a non-profit mutual water
company authorized by law to supply water to it’s stockholders for irrigation, stockwatering,

_ domestic, industrial and other purposes in the communities of Huntington, Cleveland, Elmo and

northern Emery County, Utah.
WHEREAS, PacifiCorp has coal leases U-014275, SL-050862, U-7653, U-06039 and U-

024319 and are applying for a permit to build surface facilities in the Left Hand Fork of Rilda

Canyon. :
WHEREAS, PacifiCorp mining or construction in Rilda Canyon area may intercept, plug -

off, stop or lessen the amount of water flowing out of the North Emery Water Users

Association's (NEWUA) Rilda Canyon Springs or the Rilda Canyon streams. PacifiCorp will
replace any and all above referenced waters determined to have been lost or adversely affected
as a result of PacifiCorp's mining operations if such loss or adverse impact occurs prior to final
bond release. The water will be replaced from an alternate source in sufficient quantity and
quality to maintain the current uses associated with said water. |

PacifiCorp will supply to Huntington Cleveland Irrigation Company a copy of all springs
and streams that are monitored in the PacifiCorp mining area. :

Huntington Cleveland Irrigation Company will have the right to request records of
monitoring systems opersted by PacifiCorp as to springs, wells and streams. Huntington
Cleveland Irrigation Company will use any of North Emery Water Users Association monitoring
systems records and any system which may be installed by Huntington Cleveland Irrigation
Company to verify water losses. Determination of losses will be made in accordance with the
procedures and formula contained in the existing agreement between NEWUA and PacifiCorp.

During the course of the regular monitoring activities required by the permit of
PacifiCorp, Huntington Cleveland Irrigation Company will be advised at once of any loss or
adverse occurrences in the flow of springs, streams or wells.




Upon the signing of this agreement by PACIFICORP, HUNTINGTON CLEVELAND
IRRIGATION COMPANY will withdraw their protest for construction in Rilda Canyon.

D.

MISCELLANEOUS

BINDING EFFECT.
This agreement shall be binding upon and inure to the benefit of the parties hereto

and their respective successors and assigns.

ATTORNEY'S FEES.

In the event that this Agreement or any provision hereof shall be enforced by an
attorney retained by a party hereto, whether by suit or otherwise, the fees and
costsofmchanomeyshal!bepaidbythcpmywhobmchaordcfaulu
hereunder, including fees and costs incurred upon appeal or in bankruptcy court.

SEVERABILITY. ,

If any term or provision of this Agreement shall, to any extent, be determined by a
court or competent jurisdiction to be void, voidable, or unenforceable, such void,
voidable or unenforceabie term or provision shall not affect the enforceability of
any other term or provision of the Agreement. :

CAPTIONS.

The section and paragraph headings contained in this Agreement are for the
purposes of reference only and shall not limit, expand or otherwise affect the
construction of any provision hereof.

GOVERNING LAW.
This Agreement and all matters relating hereto, shall be governed by, construed
and interpreted in accordance with laws of the State of Utah.




F. ENTIRE AGREEMENT.
ThisAsreemeutconsﬁmtatheenﬁremdmndingmdagrwnentbymd
between the parties hereto, and supersedes all prior agreemeats, representations of
understandings by and among them, whether written or oral, pertaining to the
subject matter hereof.

G. CONSTRUCTION. A
As used berdn.:ﬂwordsinmygmdershaﬂbedeunedtohdudethzmmﬁne,

feminine, or neuter gender, all singular words shall include the plural, and all
plural words shall include the singular, as the context may require.

H.  WARRANTY OF AUTHORITY.
The individuals executing this Agreement on behalf of the parties hereby warrant
that they have the requisite authority to execute this Agreement on behalf of the
respective pafties and that the respective parties have agreed to be and are bound

hereby.
|
|

. L  NOTICES.
All notices required hereunder shall be in writing and shall be deemed to have
bemmﬁidcnﬂygimormedwhmprmedperwmﬂyorwhendepositedin
the United States Mail. '

(il by Jeqnon

Dan Baker Kay J
Energy West Mining Huntington Cleveland Irrigation Co.




Little Bear Spring Mitigation Agreement




W/ TER TREATMENT PLANT AGREEMENT
LITTLE BEAR SPRING, HUNTINGTON CANYON

THIS WATER TREATMENT PLANT AGREEMENT (“Agreement™) made and entered
into this 29 __ day of _/—}‘P_."; / , 2004, by and between Castle Valley Special Service District
(“CVSSD”), having an address P.O. Box 877, Castle Dale, UT 84513; PacifiCorp, an Oregon
corporation (“PacifiCorp”), having an address c/o Energy West Mining Company, P.O. Box 310,
Huntington, UT 84528 (“Energy West”) and GENWAL Resources, Inc., a Utah corporation,
having an address at P.O. Box 1077, Price, Utah 84501 (“GENWAL”).

RECITALS

WHEREAS, CVSSD is a political subdivision of the state of Utah organized as a special
service district; and

WHEREAS, CVSSD was legally created in 1977 for the purpose of providing water,
sewer, drainage and road-related services for the cities and towns of Huntington, Elmo,
Cleveland, Castle Dale, Orangeville, Ferron, and Emery, and the town of Clawson was added to
CVSSD in 1999; and

WHEREAS, CVSSD has entered into interlocal governmental agreements with the ities
of Huntington, Elmo, and Cleveland (the “Cities”)whereby CVSSD has assumed responsibility
for the operation and maintenance of the culinary and secondary water systems for the Cities
including any treatment facilities and transmission facilities; and

WHEREAS, CVSSD and the Cities obtain a substantial portion of their water from a
developed spring located in the SW1/4 of Section 9, Township 16 South, Range 7 East, SLB&M
known as the Little Bear Spring; and

WHEREAS, CVSSD is authorized by the various interlocal governmental agreements
identified above to make and enter into an agreement with the mining companies conducting coal
mining operations in the area of the Little Bear Springs regarding the mitigation of any potential

impact such mining operations might have upon the Little Bear Spring; and
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WHEREAS, Huntington City owns an existing water treatment plant that is operated and
maintained by CVSSD. '

WHEREAS, CVSSD has entered into an Agreement dated February 5, 2004 with the
North Emery Water Users Special Service District, having to do with the construction of
enlarged water treatment units which shall not become effective until such time as this
Agreement has become effective among the parties; and

WHEREAS, PacifiCorp conducts coal mining operations in the state of Utah by and
through its wholly owned subsidiary, Energy West; and

WHEREAS, one of the general permit conditions imposed upon PacifiCorp and Energy
West in connection with the permit issued by the state of Utah, Division of Oil, Gas and Mining,
is a requirement that PacifiCorp and Energy West enter into an appropriate agreement to mitigate
the potential impact mining might have in connection with the Little Bear Spring; and

WHEREAS, GENWAL conducts coal mining operations in the state of Utah in the
vicinity of Little Bear Spring on behalf of ANDALEX Resources, Inc. (“ANDALEX") and the
Intermountain Power Agency (“IPA™) as the co-owners of the Crandall Canyon Project; and |

WHEREAS, ANDALEX and IPA have recently acquired a coal lease from the United
States of America, acting through the Bureau of Land Management sometimes identified as the
“South Crandall Lease” having lease number UTU-78953; and '

WHEREAS, Stipulation #17 attached to the South Crandall Lease requires that in order
to adequately protect flow from Little Bear Spring, the Lessee must “enter into a written
agreement with the Castle Valley Special District (“CVSSD”) to assure an uninterrupted supply
of culinary water equivalent to historical flows from the Spring”; and

WHEREAS, CVSSD, PacifiCorp and GENWAL are desirous of entering into an
Agreement as to the mitigation measures to be undertaken by Energy West and GENWAL in the
event that either or both of their coal mining operations have an impact on the quality and/or
quantity of the water coming from the Little Bear Spring, Emery County, Utah as more
particularly identified in Energy West’s permit and GENWAL’S Special Stipulation #17 to the

South Crandall Lease.
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WITNESSETH:

NOW THEREFORE, for and in consideration of the promises, the mutual covenants and

agreements of the parties hereto, and the consideration in favor of CVSSD described below, the

parties hereto agree as follows:

1. The “Recitals” as set forth above are an integral part of this Agreement and are
incorporated into the body of this Agreement by this reference.

2. Definitions. The following definitions shall apply to this agreement:

“Companies” shall mean PacifiCorp, Energy West, GENWAL, ANDALEX and IPA

either individually or collectively as their interests appear.

“CVSSD Water” shall mean any and all water and/or water rights CVSSD administers,
maintains, treats and/or distributes for the cities of Huntington, Cleveland and Elmo,
whether at the Little Bear Spring, the Huntington Canyon Water Treatment Plant or

othcrwise.

“GENWAL Water” shall mean any and all water and/or water rights to which v
GENWAL, ANDALEX and/or IPA have an interest of any kind whether by ownership,

lease or otherwise.

“Little Bear Spring” shall mean and have reference to that certain developed spring area

located in the SW1/4, Section 9, Township 16 South, Range 7 East, SLB&M.

“PacifiCorp Water” shall mean any and all water and/or water rights to which

PacifiCorp and/or Energy West have an interest of any kind whether by ownership, lease

' or otherwise.
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“Plant Site” and/or “Huntington Canyon Water Treatment Plant” shall mean the
existing and proposed new addition to the Huntington Canyon Water Treatment Plant
owned by Huntington City and operated and maintained by CVSSD, located about four
and one-half miles north of Huntington in Section 8, Township 17 South, Range 8 East
SLB&M, including the existing structures and facilities together Wlth any and all

additions and/or improvement thereto.

“Existing Plant Site” shall mean the Plant Site as it exists on the date of this Agreement.

“Water Treatment Plant” shall mean the new “water treatment facility o be constructed

at the Plant Site pursuant to this Agreement, for CVSSD, as more particularly described
. in the materials prepared by Bowen Collins & Associates as contained in a tws volume

set labeled “Contract Documents for the Construction of the Huntington Water T:eatmeht

Plant.” Volume 1 of 2 is identified as “Specifications” and Volume 2 of 2 is identified as -

“Drawings.” Said materials are referred to herein as the “Contract Documents.” The

Contract Documents are incorporated herein and are made a part of this Agreement by

this reference.

3. Consideration and Release. CVSSD agrees that the Companies performance of the terms
and conditions of this Agreement shall constitute the full and complete consideration for
the full release, and discharge of the Companies and any or all of its (or their) officers,
directors, shareholders, parent or affiliated corporations, agents, attorneys, and assigns,
and all other persons, firms, and corporations whomsoever of and from any and all
actions, claims, demands, damages, costs, expenses and compensation on account of or in
any way growing out of any and all known and unknown claims which CVSSD, and any
claiming by, through or under it may now have or may hereafter have resulting from,

. arising out of, or in any way connected to impacts, on the quantity and/or quality of the
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CVSSD Water from the Little Bear Spring as a result of or in any way related to the

mining operations of the Companies.

4. Permitting and Enforcement. CVSSD agrees that upon execution of this Agreement and
so long as CVSSD continues to receive, subject to anticipated seasonal and climatic
variations, the quantity and quality of water from the Huntington Canyon drainage area
historically experienced at all times in the future, its comments, both written and verbal,
to the various regulatory agencies including, but not limited to, the State of Utah
Division of Oil], Gas & Miﬁing tthe Bureau of Land Management, the Office of Surface
Mining Reclamation and Enforcement, the United States Forest Service, and the State
Engineer of the State of Utah regarding both permitting and enforcement of permits and
leases, including but not limited to PacifiCorp’s Deer Creek Mine permit application

. package, the GENWAL Mine permit application package (together with the related
Stipulation #17) and all similar or related permits of the Companies, regarding mining
within the Mill Fork Canyon area and the Huntington Canyon area, will reflect the fact
that PacifiCorp, GENWAL and CVSSD have developed effective mitigation measures,
which address potential mining related impacts to the CV SSD Water including, but not
limited to, the water of the Little Bear Spring. The comments may include the status of
said mitigation measures. CVSSD agrees the Companies permit application packages
may be approved or renewed as necessary so long as the Companies have fulfilled their
obligations under this Agreement. CVSSD agrees that it will make a good faith effort to
resolve any questions or concerns related to this Agreement or mining operations with the

Companies prior to any contacts with a regulatory authority.

5. Water Treatment Plant. Energy West and GENWAL, on behalf of the Companies, shall
construct, or cause to be constructed, the Water Treatment Plant to treat CVSSD Water.
The technical design is included in the Contract Documents. Upon Water Treatment

. Plant completion, ownership and operation and maintenance of the Water Treatment
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Plant will be the responsibility of CVSSD. The final type, design aad construction of the
Water Treatment Plant will be subject to the advice and approval of CVSSD. CVSSD |
will provide to Energy West, GENWAL, Bowen Collins & Associates and the contractor
ultimately selected to construct the Water Treatment Plant any and all access rights and

permissions necessary or convenient for the constructions of the Water Treatment Plant at

the Plant Site.

6. Waters to be Treated. The Water Treatment Plant shall utilize water from the Little Bear
Spring, Huntington River, other CVSSD Water, and such other water sources as CVSSD
may legally utilize in the Water Treatment Plant. The Water Treatment ‘Plant will not
utilize PacifiCorp Water or GENWAL Water unless authorized by separate agreement.

This Agreement contemplates that the Cities will transfer water rights in Huntington
Cleveland Irrigation Company from one approved diversion point (Little Bear Spring) to
another approved diversion point (Water Plant Diversion), both within the Huntington |
Cleveland Irrigation Company’s water right area. In the event that this anticipated
transfer is contested or otherwise not approved by Huntington Cleveland Irrigation
Company, the Companies agree to provide a sufficient number of their water shares, on a
temporary basis, for use by the Cities and District, until the dispute is resolved and a.

permanent transfer of the Cities water rights is achieved.

7. Water Monitoring. The Companies, after notification to CVSSD, have the right to collect
and analyze samples of the Little Bear Spring. Analytical results of all samples obtained
by any Party, used for determination of water quality and quantity, will be made available
to the other Parties.

8. Water Treatment Plant - Design. Construction and Completion. Energy West and
GENWAL will assume the responsibility for the construction of the Water Treatment
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10.

Plart and the Companies, by separate agreement among them will provide all funds
necessary to complete the construction in accordance with the Contract Documents.
CVSSD and the Companies hereby accept the Contract Documents as éonstituting the
final engineering and facility design and as being complete and accurate. The Parties by

__their execution of this Agreement and the Cities by their acceptance of this Agreement

acknowledge that the Water Treatment Plant, as designed and to be constructed, is
acceptable to all Parties with respect to both facility design and operating parameters.
Upon completion of the Water Treatment Plant, CVSSD, in cooperation with the
Companies, will temporarily operate the Water Treatment Plant and have it tested to
verify that it meets the design criteria contained in the Contract Documents. Upon
completion of the necessary testing, CVSSD shall provide to the Companies a notarized
letter, signed by the Board Chairperson, verifying in writirig that CVSSD concurs that the
design criteria previously agreed to by the Parties have been satisfied and indicating its
willingness to accept the Water Treatment Plant in accordance with the terms of this

Agreement.

Water Treatment Plant Transfer. No deed transfers are required to comply with the terms
of this Agreement. Upon the receipt of the notarized letter specified in the preceding
paragraph, the Water Treatment Plant will be owned by Huntington City and operated

and maintained by CVSSD in accordance with the existing interlocal governmental

agreements referred to in this Agreement.

Operation and Maintenance Expense. CVSSD agrees that it shall be responsible for
operation and maintenance of the Water Treatment Plant from and after the date of the

signed, notarized acceptance letter, sent to the Companies. At the time of delivery of the
notarized acceptance letter, Energy West shall pay to CVSSD, by its check the lump sum
payment of Fifty Thousand Dollars ($50,000) and GENWAL shall pay to CVSSD, by its
check, the lump sum payment of Fifty Thousand Dollars ($50,000). Payment of said

amounts shall constitute the one time payment by the Companies of the full and complete

SaltLake-223936.1 0099999-00001 7




contribution of the Companies to ;he future operation and maintenance costs of the .
Huntington Canyon Water Treatment Plant (Operation and Maintenance Expense
Analysis is included as Exhibit “A”) for the life of the facility. No additional operation
and maintenance expenses will be owed by the Companies at any time in the future

__ because of their mining operations.

11. Indemnification. During the period of time beginning with the date the contractor
engaged to construct the Water Treatment Plant first enters the existing Plant Site and
continuing until the date the Companies receive the notarized aéceptanc_e letter specified
above the Companies shall indemnify and hold harmless CVSSD from and against any
and all claims, losses, costs, suits, damages or causes of action including costs and
attorney’s fees, for and on account of injury, bodily or personal, or death of persons,
damage to or destruction of property belonging to CVSSD, its directors, officers,

‘ employees, and agents in any way related to this Agreement. Upon delivery of the said
notarized acceptance letter and thereafier for the life of the Huntington Canyon Water
Treatment Plant, CVSSD shall likewise indemnify, defend, and hold harmless the
Companies, their boards of directors, officers, employees, and agents against and from
any and all claims, losses, costs, suits, damages or causes of action including costs and
attorneys’ fees, for and on account of injury, bodily or personal, or death of persons,
damage to or destruction of property belonging to the Companies their directors, officers,

employees, and agents in any way related to this Agreement.

12.  Construction Warranties. In connection with the construction of the Water Treatment
Plant, Energy West and GENWAL will obtain the warranties and representations more
fully set out in the Contract Documents. The Parties agree that the representations and
warranties contained in the Contract Documents are adequate for the purposes of this
Agreement and Energy West and GENWAL shall be under no obligation to obtain

additional or further warranties and representations from the parties constructing the

. Water Treatment Plant.
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13.  Water Rights. The waters treated in the Water Treatment Plant shall be waters owned,
rented or otherwise acquired by the cities of Huntington, Cleveland and Elmo,
administered by CVSSD. CVSSD shall be solely responsible to ensure that the cities of
Huntington, Cleveland and Elmo have adequate water rights for use in connection with
the Water Treatment Plant. CVSSD shall take such action as is necessary in accordance
with thevlrévﬁ\;l;c;f the State of Utah to ensure that the CVSSD Water may be utilized in

| connection with the terms of this Agreement. The PacifiCorp Water and the GENWAL
Water shall not be utilized in any way in connection with the perfoﬁnance of this
Agreement and, the Companies shall be under no obligation or duty to supply water or
water rights in connection with the operation and maintenance of the Water Treatment

Plant unless authorized by separate agreement.

This Agreement contemplates that the Cities will transfer water rights in Huntington
1 . Cleveland Irrigation Company from one approved diversion point (Little Bear Spring) to
another approved diversion point (Water Plant Diversion), both within the Huntington
Cleveland Irrigation Company’s water right area. In the event that this anﬁcipated
transfer is contested or otherwise not approved by Huntington Cleveland Irrigation
Company, the Companies agree to provide a sufficient number of their water shares, on a
tempbraxy basis, for use by the Cities and District, until the dispute is resolved and a

permanent transfer of the Cities water rights is achieved.

| 14. Representations and Warranties. With respect to this Agreement, the Parties hereby
represent and warrant to each other as follows: ;

a. That there are no outstanding conveyances, assignments or agreements granting
preferential rights to CVSSD subject to this Agreement in anyone claiming by,
through or under the party making this Agreement.

b. That each Party has all of the rights and powers required to enable it to enter into
this Agreement and perform the covenants and obligations on its part to be kept
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‘and performed hereunder; that the execution and delivery of this Agreement and
the performance of the covenants and obligations to be kept and performed
hereunder are not contrary to and do not constitute a default under any agreement,
either oral or written, to which the party executing this Agreement is a party or by
which it is bound. . |

C. That the Parties making this Agreement have not violated any federal, state or
local law, statute, regulations, rule or order applicable to the subject matter of this
Agreemert and that the parties making this Agreement have complied in all
material respects with all applicable federal, state and local laws, statutes,
regulations, rules and orders relating to this Agreement.

The above-described representétions and warranties shall be applicable at the time
of the execution of this Agreement and until the completion of the construction of

the Water Treatment Plant.

©15.  Taxes and Rentals. All rentals, taxes and assessments accrued during construction of the
| : Water Treatment Plant, including design, shall be paid by the Companies. All subsequent
rentals, taxes and assessments shall be paid by CVSSD. '

16.  Survival. Each and every representation, warranty, covenant and agreement of the
Parties contained in this Agreement shall survive the completion of the transactions
contemplated by this Agreement to take place on the date of this Agreement or

subsequent thereto.

17. Successors and Assigns. All of the terms, covenants and conditions of this Agreement
shall inure to the benefit of and be binding upon the respective successors, legal
representatives and assigns of the Parties. Any assignee of this Agreement, by accepting
such assignment, agrees to be bound by all the terms, covenants and conditions of this

Agreement or such assignment shall be void and of no effect.
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18.  Notices. Any notice giver: under this Agreement shall be in writing and shall be
delivered personally or sent by certified mail, return receipt requested. If notice is given
by mail, it shall be deemed received seventy-two (72) hours following the time of deposit
to the United States mail as evidenced by the postmark on such notice, and such time
shall be the effective time of the notice for the purpose of commuting any time periods

provided herein. Any such notice shall be delivered or mailed to the following addresses:

If to CVSSD:

Castle Valley Special Service District
c¢/0 Chairman Paul Crawford

P.O. Box 877

\ Castle Dale, UT 84513

If to PacifiCorp:

c/o Energy West Mining Company

Attn: Dee Jense, President and General Manager
P.O. Box 310

Huntington, UT 84528

PacifiCorp

If to GENWAL:

GENWAL Resources, Inc.

ATTN: Laine Adair, General Manager
P.O. Box 1077

Price, Utah 84501

Any Party may, by the giving of written notice as provided hereunder, change the address

to which notices given hereunder are to be directed.

19.  Miscellaneous.
. a. This Agreement and all other instruments executed in furtherance of the
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transactions contemplated hereby and the rights and obligations of the parties
hereunder and under such other instruments shall be governed in accordance with
the laws of the State of Utah.

b. The invalidity or unenforceability of any portion or provisions of this Agreement
shall in no way affect the validity or enforceability of any other portion or
provision of this Agreement. _

c. This Agreement may not be amended or modified in any respect except by written
agreement signed by a duly authorized representative of each of the Partles

d. With respect to the subject matter hereof, this Agreement supersedes all previous
negotiations, understandings and agreements, whether written or oral, between the
Parties or their representatives and constitutes the entire agreement of the Parties.

€. The captions preceding each paragraph of the Agreement are utilized for the
convenience of the Parties, but the captions shall not be used to modify, change or

. interpret the substantive content of this Agreement.

‘ f The waiver by any Party of a breach of any term or condition in this Agreement |

‘ shall not be deemed a waiver of any further breach of said term and condition, nor
shall such a waiver constitute or affect any other term or condition. Any waiver
must be in writing signed by the Party against whom such waiver is asserted.

‘ g Any Party may, with the consent of the others, which shall not unreasonably be
withheld, assign its interests, rights and obligations hereunder to a successor in

1 interest to the business operated by the Party in connection with this Agreement,

but in doing so the assignee under such an assignment shall, in writing, expressly
assume all obligations hereunder of the assigning Party, and the assigning Party

‘ shall not be relieved of such interests, rights and obligations uhtil the non-
assigning Party has been furnished with a signed copy of such assumption.

h. . This Agreement may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the
same agreement.

. . The parties agree from time to time to execute such additional documents as are
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necessary to effect the intent of the Parties as manifested by this Agreement.

20.  Approvals. This Agreement shall not be binding on any Party until such time as it has
been approved by the CVSSD board, the Cities and the Companies.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of
the day and year first above written.

CASTLE V/gl;EY PECIAL SERVICE DISTRICT
By e :
Its: y

PACIFICORP

GENWAL Resoyrces, Inc.
By~ élm‘gf 5{@6_/
Its:_émmmfa%_

STATE OF UTAH )
.SS.

COUNTY OF EMERY )
Onthe 2f dayof %, 2004, personally appeared before me g_‘w .
the (YAasrrruars> _ of Castle Valley Special Service District, who is the signer of the

forgoing instrument and who duly acknowledged to me that he executed the same.

NCTARY PUBLIC
STATD LT LTAR

NOTARY PUBLIC /4

. My Commission Expires:

9 -5
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STATE OF UTAH )
:ss.

COUNTY OF SALT LARE )

Onthe 22 dayof /2P, /3 /&, 2004 persgn_allhx ,%pear%lﬂgg‘i/bre me DEE W, jé/l/ss £

EST

the PRESIDENT of Basa-ﬁGexp-,% o'1s the 731gner..oty the forgoing instrument and who
duly acknowledged to me that he executed the same.

NOTARY PUBLIC
JOYCL SORENSEN
201 South Man. +2000
Sait Lake City, Utah £4140
My Commission =xpires
tday 23. 2005

STATE OF UTAS NOTARY, VIC

My Commission Expires:
%ﬂdg" Z 3 y) Zo 0 5

STATE OF UTAH )

COUNTY OF EMERY

_ . 1, .
qw;ay of 3 M , 2004, personally appeared before m ﬂ { }’([/ | \/1/71“7{&( f

T GENWAL Resources, Inc., who is the signer o{jﬂ‘xe forgoing
instriment and who duly“dcknowledged to me th executed the same.

w

NOTARY Pug.l

0

57, RADA J. ROGERS
RS T ARl STHTE o UTAR
§')5 oS0 K. CONDY LANE
T, oLEVELAND, UT 84518
22" GOMM. EXPIRES 10-2-2006

My’C{)o:ng'l?s?jnblExpi—res:

L
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! : RATIFICATION AND ACCEPTANCE

‘ The undersigned cities of Huntington, Elmo and Cleveland hereby ratify the foregoing
| Water Treatment Plant Agreement, Little Bear Spring, Huntington Canyon and accept the terms
and conditions thereof to the extent of their interests in the CVSSD Water as defined therein and

any and all other interests in the real property of said cities as might be impacted by said
Agreement. :

Accepted and Agreed to by Huntington City this 0? / dayof q wpa , 2004,
pursuant to a Resolution of the Huntington City Council authorizing its{e£ecutfon.

HUNTINGTON CITY,
a Utah Municipal Corporation

ATTEST: m@)@
| . ; | . By:
‘ Recorder V

Accepted and Agreed to by Elmo City this 9] day of § ‘ AN , 2004, pursuant

to a Resolution of the Elmo City Council authorizing its execution.

o (]
SO T e 17 v —

an

1 ELMO CITY,
a Utah Municipal Corporation

~ City Recorder
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Accepted and Agreed to by Cleveland City this \O day of( ; oM » Q. , 2004, |
pursuant to a Resolution of the Cleveland City Council authorizing its execution.

CLEVELAND CITY,

a Utah Municipal Corporation

By - W
yor '
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