STATE OF UTAH Norman H. Bangerter, Governor
NATURAL RESOURCES Dee C. Hansen, Executive Director
Oil, Gas & Mining Dianne R. Nielson, Ph.D., Division Director

355 W. North Temple « 3 Triad Center - Suite 350 - Salt Lake City, UT 84180-1203 « 801-538-5340

February 5, 198¢
Mr. Val Payne
Emery Mining Corporation
P. 0. Box 310
Huntington, Utah 84528

RE: MRP_Amendment, Raptor Monitoring Plan, Utah Power & Light

Company, Wilberg/Cottonwood Mines, ACT/C15/019, #3, Emery
County, Utah

Enclosed is a draft of our comments on the draft raptor
monitering plan you submitted January 15, 1986. For final
comments, we are waiting for information from U. S. Fish and
Wildlife Service. Hopefully this draft will let you get
started on some revisions and the final plan can be finished

soon.
Sincerely,
ﬁ)ﬁ’.’rﬂutz
Reclamation Biclogist

Kmm

Enclosure

cc: C. Shingleton

J. Whitehead
0531R-9
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RAPTGR MONITORING PLAN COMMENTS

Utah Power & Light Company
Wilberg/Cottonwood Mines
ACT/015/019, Emery County, Utah

February 5, 1986

The following are the Division of 0il, Gas and Mining's (DCGM)
comments on Utah Power and Light Company's (UP&L) proposed
subsidence and raptor monitoring plan. The plan was presented on
January 15, 1986 at a meeting at Emery Mining Corporation (EMC)
offices in Huntington, Utah. Meeting attendees were: EMC--Val
Payne and Larry Guymon; UP&L--Chris Shingleton; Division of Wildlife
Resources (DWR)--Larry Dalton and Miles Moretti; U. S. Fish &
Wildlife Service (USFWS)--Clark Johnson and Bruce Waddell; DOGM -
Kathy Mutz. The comments presented here are a synthesis of DOGM
staff opinions and take into consideration comments provided to DOGM

by DWR and discussions with Val Payne of EMC. Comments provided by
DWR are attached.

Cbjectives Section

DWR recommends that the stated objectives be trimmed and
modified (see attached letter). There appears to be agreement on
the endpoint(s) of the study but assuring clarity of purpose is
important for a project with sc many participants involved. DWR's
four "objectives" are concise statements of the desired outcome(s)
of the study (goals). UP&L's "objectives"™ are more specific
statements of what is needed to accomplish the DWR "objectives."
Organization of the study plan around DWR's four goals and use of

UP&L's more detailed objectives to specify a study plan may help to
clarify the situation.

The following section addresses UP&L's specific objectives.

1. Objective #1. The area to be used to establish general eagle
population data/trends (referred to as the "mine plan area")
should be indicated on a map (e.g., scale 1" = 2000'). This
map should include locations of subsidence monitoring mirrors

and EDM and Permanent Photo Station locations. See also
comments #2 and 6.

Consensus at the meeting seemed to be to extend the study area
for annual eagle population inventory northward to include
nests on the north side of Mill Fork Canyon. The baseline
survey of the designated study area (Objective #2 and page 3)
would be a thorough search of the raptor nesting cliff zone
noting all active and inactive raptor nests. DWR suggests
specific equipment, personnel and time required to accomplish a
baseline survey. The 10U hours estimated by DWR is a best-guess
but should not be interpreted as the maximum or minimum time
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needed to do an adequate survey. Subsequent annual population
surveys would cover the same cliff area but would concentrate
on assessing the use and condition of known nests. Subseguent
annual surveys would be expected to take less helicopter time
than the Caseline survey.

Since the area eagle population is currently low, annual
observations of known nests near Joe's Valley Reservoir and
across Huntington Canyon from the Bear Creek Campground would
Le desirable additions to the data base. Analysis of these
data would have to take into account the fact that these would
be isolated observations rather than complete cliff surveys.

The need for a one-time larger survey (e.g., 10 mile radius of
the mine sites) in order to get a "take permit" for inactive
nests is still being discussed. USFWS should have a decision
from their Enforcement Branch in the near future. Attached is
the USFWS guidelines for issuing permits and the appropriate
contacts for obtaining them.

Objective #2. As described in the Baseline Data section,
"inventory data on golden eagle nest sites" includes raptor use
data, nest condition information and cliff conditions. This
objective should clearly state that nest condition/use data
will be obtained for all nests in the study area but cliff

condition data will only be obtained in the intensive study
areas.

Objectives #3 and #4. The "affected area" should include not
only Newberry Canyon but alsoc the portion of Miller Canyon
which will be affected by longwall mining. This should include
the area affected by angle of draw of subsidence calculated by
EMC. The affected area should be clearly delineated on the
appropriate map(s).

Objective #5 of the study is to determine effects on nesting
success/productivity rather than behavior since nesting

behavior would require much more fregquent nest observation and
is beyond the scope of the study.

The ground monitoring of the intensive study areas suggested by
DWR will be a useful addition to helicopter flight data in
evaluating the effects cf subsidence.

Objective #7. DOGM maintains there is a need for mitigation of
loss of nests, adults, young birds and eggs. Identifying
suitable mitigation measures for these losses is a valid
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objective from DOGM's perspective. To avoid confusion, the
word "compensation" should be substituted for "mitigation
since the latter has special significance to USFWS and is not a
viable alternative for loss of birds or eggs under the Eagle
Protection Act. Mitigation is a measure which could be taken
to reduce the 1impact of an action being allowed under the Act.
In this situation, active nest taking cannot be allowed.

See also DWR comments.

Baseline Data Section

Throughout this section it would be helpful to reference

individual procedures back to the objective which they address.

6.

PLefining a nest as "active if egg laying has occurred" may not
be reasonable if the only aerial survey will be performed after
hatching to avoid disturbing birds during the brooding period.
Eggs may have been layed, abandoned and destroyed. Categories
for data analysis of "inactive," "tended," "occupied by young,"
"fledged," etc., may be useful.

A manageable map of all eagle nests in the study area may
require a scale smaller than the 1" = 500' proposed. The 1" =
2600"'" used in the UP&L permits seems appropriate.

A larger scale map of the affected and control areas (Newberry
and Miller canyons) is important for overlaying nests with
longwall panel progress and subsidence monitoring data. While
both 1" = Z00' and 1" = 500' subsidence maps are currently
provided, a scale of 1" = 200' is suggested for use in this
study since the control area will only be about 1200' in length.

Monitoring Section

8.

Subsidence monitoring should be continued until subsidence bhas
ceased as agreed to for other types of monitoring in UP&L's
approved plan. If subsidence continues beyond the two years
after mining is completed, the frequency of monitoring could bke
reduced (e.g., guarterly, biannually or even annually) if
subsidence seems to be very infrequent or minor. A two year
postmining limit on subsidence monitoring cannot be adopted
until there is more data on the cliff subsidence phenomenon.

Routine annual reporting is reasonable but subsidence events
affecting nests should be verbally reported immediately to DOGM
since it should precipitate immediate action by DWR or USFWUS.



Additional Information Needed for the Final Plan

10. The final study plan should include:

A.

maps discussed above to define the areas of both general
and intensive study;

a schedule of activities pertinent to the study (e.g.,
equipment set-up, raptor monitoring, bimonthly subsidence
monitoring, general subsidence monitoring, phased longwall
mining, etc.);

example of the data sheets to be used for raptor monitoring
(both helicopter and ground observations) and bimonthly
subsidence monitoring;

example of the photo and grid system proposed for cliff
spalling detection;

discussion of the statistical methods proposed for analysis
of the subsidence data; is the sample size proposed
suitable for statistical analysis?

0528R-48-51



STATE OF UTAH Normarn H. 3argarter, Sovernor
NATURAL RESOURCES Dea C. Hansen, txecutive Director

Wildiife Resources . William H. Geer. Division Director

1896 West North Tempie - Salt Lake City, UT 84116-3154 - 801-533-9333

RECEIVED
JAN3 ;190

January 29, 1986

Div‘biuf\l ur Wi,

GAS & mmg
Dr. Dianne Nielson, Director * NG

Utah Division of 0il, Gas and Mining
355 West North Temple

3 Triad Center, Suite 35C

Salt Lake City, UT 84180-1203

Attn: John Whitehead and Kathy Mutz

Dear Dianne:

In regard to Utah Power and Light Company's proposed monitoring plan for
eagle nesting and subsidence associated with the Cottonwood Mine, the
following is offered for your consideration.

The Division has reviewed the Company's proposed monitoring plan and find
the seven objectives to be cumbersome and without the appropriate
definition. It is recommended that the objectives be trimmed and
modified such that only four exist. The following are recommended:

1. Establish trend data for golden eagle nest populations within
Utah Power & Light's East Mountain mine plan area and nearby
environments. This would be known as the study area.

2. Determine the rate of cliff spalling as effected by subsidence
in the Newberry (experimental) and Miller Canyon (control)
nesting areas.

3. Determine the effects of mining and subsidence on golden eagle
nest activity in Newberry and Miller Canyons.

4. ldentify potential mitigation measures for subsidence impacts to
golden eagle nests.

In order to accomplish Objective 1, the Company needs to contract for a
helicopter, either a Hughes 500 or a Jet Ranger with complete onboard
communications, capable of transporting three field personnel. It is
recommended that those personnel be represented by the Division of
Wildlife Resources, U.S. Fish and Wildlife Service and Utah Power & Light
Company. The helicopter inventory needs to make an intensive survey of
the entire study area to determine the location of raptor nests and the
status of such during the last half of the month of May. Such a task
would require approximately 10 hours of flying time.

an equat opportunity employer



Dr. Dianne Nielson

Attn: John Whitehead and Kathy Mutz
Page 2

January 29, 1986

In order to accomplish Objective 2, the cliffs associated with Newberry
Canyon need to be monitored through the use of electronic distance meters
(EDM) this should occur at two month intervals throughout the period of
mining as well as during post-mining until a time when subsidence has
ceased. Although U.P. & L. anticipates that the subsidence would be
fairly rapid following the completion of mining, that question still
remains unresolved. Therefore, it is recommended that monitoring with
EDM equipment continue for a minimum of two years post-mining. In
addition, a photograpnic sampling of 10% of the cliff face in Newberry
and Miller Canyons, which represents experimental and control situations
respectively, should be made to determine the degree of spalling. This
can be accomplished by having permanent photo locations over which a grid
can be laid for statistical analysis. Such a grid should be of
complexity to allow replacations and pooled data analysis.

In order to accomplish Objective 3, the Newberry Canyon area needs to be
monitored from the ground for a four hour period during six different
time periods (late February, early and late March, mid-April, mid-May and
early June). The purpose of this monitoring is to determine the nature
of eagle activity associated with the four nest sites known in Newberry
Canyon. Data collected is to be correlated with underground mining
activities, EDM measurements and cliff spalling data.

In order to accomplish Objective 4, the company needs to search the
literature and determine what other scientists have accomplished in the
arena of mitigation relative to raptor nesting, particularly eagles.
Without question, the mitigation potential can be expanded and
manipulated by Utah Power & Light Company to fit the needs of their
particular mining operation.

It is important to stress that the monitoring plan submitted to date by
Utah Fower & Light Company roughly indicates a monitoring technigue.

From a cursory position this technique appears to be nearly adequate.
However, Utah Power & Light Company should be encouraged to draft a very
detailed, but yet concise, monitoring plan such that the anticipated
goals and associated methodology can be adequately evaluated. It is also
important to note that the data collected under Objective 1 will have the
least utility in the decision making process concerning the effect of
underground coal mining and subsidence on raptor nesting.

Thank you for an opportunity to review and provide comment on this plan.

Sincerely,

William H. Geer
Director
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U.S. FISH AND WILDLIFE SERVICE
PERMITS TO TAKE GOLDEN EAGLE NESTS - 50 CFR 22.25
Guidelines for Issuing Permits to Take Inactive Golden Eagle Nests Which

Interfere with Resource Development or Recovery Opersations

I. Nesting Population Low - 1 to 4 pairs known to have made nesting
attempt during the preceding year within
10 miles of nest proposed to be taken.

1.1 Habitat Limited - Other suitable nesting and foraging
habitat not available for use by displaced
cagles.

1.11  Artificial Nest Site - Nest located on man-made structure or
' on unrecelaimed substrate.

ACTION: Issue permit with the condition that alternative nest site be
developed on  natural or reclaimed substrate or on a
permanent man-made structure within 10 miles of site. a/

1.12  Natural Nest Site - Nest located on nntural structure or on
nntural or reclaimed substrate.

ACTION: Deny permit,

1.2 Habitat Not Limited = Other suitable nesting and foraging habi-
’ tnt available for use by displaced eagles.

1.21  Artificial Nest Site -~ Nest located on man-made structure or
on unreclaimed substrate.

ACTION: Issue permit with the condition that site be modified to
discourage further eagle nesting for duration of operation,

1.22 Natural Nest Site - Nest loeated on natural strueture or on
natural or reclaimed substrate.

ACTION: Issue permit with condition that disturbed land be restored
for long-term rececupuney by cagles. b/

2. Nesting Population Not Low - S or more peirs knowrn to have made
nesting attemnt during preceding vear
withun 10 mijles of nest proposed to be
takern.

2.1 Site Unique - BNt ey nesting density where 5
Om mOrC pwirs hac construcied  or
Do teinnd e during the preceding
Vear within 3 iies of nest proposec Lo
te e,
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Artificial Nest Site = Nest located on man-made structure or

on unreclaimed substrate.

ACTION: Issue permit with the condition that site be modified to

discourage further eagle nesting for duration of operation,
Natural Nest Site = Nest located on natural structure or on
hatural or reclaimed substrate.

ACTION: If land in Federal ownership, deny permit.

ACTION: If }and not in Federal ownership, issue permit with con-

dition that disturbed land  be restored for long-term
reoccupancy by cagles. b/

. [

2.2 Site Not Unique - Nesting population density not extra-

ordinarv where fewer than 3 pairs had
constructed or maintained nests during
the preceding vear within 3 miles of nest
proposed to be taken.

2.21 Artificial Nest Site = Nest locuted on man-made structure or
on unreclaimed substrate.

ACTION: Issuc permit with the condition that site be modified to dis-
courage further eagle nesting for duration of operation.

2.22  Natural Nést Site - Nest locuted on hatural structure or on

natural or reclaimed substrate,

ACTION: Issue permit with the condition that disturbed foraging

habitat and, when feasible, nesting habitat be restored for the
long-term reoccupancy by ecagles, b/

Notes:

9-/_ The Service discourages the use of permanent man-made structures as golden eugle ;
nesting sites. However, these structures may be used for mitigation purposes when 3
the development of natural or recinimed sites is not feasible,

b/ yse of artificial nest structures may not be considered g g mitigation measure
except when there i ap expectation of Jong-tery, benefit to the area nesting
population. :
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anld aections” aud ‘“but the proof of
such takiug ahall llo npon the wccused in
suy prosecution under eald scctions”, re-
spectively.

1059 Amendmant, Pub.l, §0-70 deleled
“excepil the Territory of Aluska,"” follow.
ing "subject tv the jurlsdiction thercof,”,

Jeglalative lutent. Kuacting clause of
Act June 8, 1040, provided:

“Wherean the Continental Congress in
1782 adopted the bald cagle as the na.
tionol symbol; and

“Whereus the bald eagle thue became
the aymbolic representation of a new na-
tion under a pew government in a new

world; and
“\Whereas by that Act of Cungrexs and

by tradition and custom during the life
of this Natlon, the batd engle Ja no long-
er & mere bird of biological lnterest but
a symbol of the Ajucrican ideanls of freo-
doni; and

“Wihereas the bald cagle Iy now threal-
ened with extluctlon: Thercfore

“Be It enacted * ¢ ° ", ete,

Yoglelative Illstory. For legislative
history aud purposo of Vub.l. 86-70. ace
10%9 U.9.Code Cong. and Admn.News, p.
1675, SYee, also, Pub.L. 02-835, 1072 U.B.
Code Cong. and Adm.News, p. 4285,

Noios of Deolaions

Index to Notes

Construclion with ether lawa 14
Defensouw &

Judictinont and Informatien #
Jury trisl 1

Oftenses 3

Hedrouchive ot 34

Heview 6

Wilitulpeas 8

Isdimm reservallonas 7

3%. Conetruction with other jnws

Jtylew of decinlun develuped under the
Migratory Bird ‘I'reaty At wection 703 et
acg. of thiw title, may vot aulnaticeily
be spplled to A prosecution under sece
tlonw M to 00Ad of this title. V. 8B, v,
Metzel, 1).C.Mo. 3074, 343 b . Hupp. 1310,

. Hctroartlvo elffret

Wiicre alleked violution of asectiona 048
to O0sd of this title occursed ba 1071, ex

st facto counsiderntions precluded
ria) under scctivus G to H4d of this U-
tle as they wlood followlng  the 1072
amendinent. . 8. v. Hetzel, D.C.Mu. 1074,
383 F.Hupp, 1310
1. Jury trimd

Defendant, who wae cbarged by infor-
mation with unlawfylly taking a bald
eagle and a golden eagle o violation of
this sectlon bmpusing penalty of fine of
not more thon $300, qr lnprisonment of
pot more than slx wmoutha, or both, was
entitled to jury trial on demund, where
sllcged offcnses were not committed on o
goveroment rescrvstion or within exclu-
sive or concurrcat Jurlsdicting of Uulted
Btates. U. 8. v. Martivelil, D.C.Cal. 1063,
210 F.8upp. 363.
8. 3ndleinieant and tuformnation

Indictinent charging (hnt on or about
December 5, 1971, defendant uwnlawlully
took end posaesaed puets of a slewd bnld
eagle, bu violation of sectivus 064 to Gitid
of this titlo wans leally lusutficient to
support convictlon fue fullure to alepgo
that deéfendnnt actcd knowingly, unlaw.
fully sud wilifully, U, 8. v. Hetrel, D.C.
Mo J0T4, 363 ¥ .Supp. Bt

3. Olfenses
Defendant, who found dead hnld ergle

whille hunting, wuas not in violatlon of
scctions 004 to 664d of thiy title by [fail.
{ng to report existvace of the tiird to a
conservation officiul, U, 8. v, betzel, D,
C.Mo.I074, 385 F.Bupp. 1311,

4. Defenses )

Defendant, who while busnting found
the carcass of a bLold eagle thot had died
the tarsus and tatlonk froin both legs for
usy we Moy Beout decorntlons could not
e fornnd Lo have violuted sections o to
0Gsd ol s titke, U8, v, dletzed, DG
3o 0T, B P Rupp. 1L
8. Wilitulnenn

Wilifulness and wpeclfic introt ate es.
rentind clognents of n progecution for vio.
tatlon of sections G4 to Gidd ol tiis title
ay they read before the 1072 pendmeunt.
:l.“!i. v. Hetzel, P.C.Mo 1074, 385 F.Bupp.
I

6. Ueview

Outright revernal rvather than remand
was the only napproprinte dispasition of
appest from conviction for alleged vivia.
tian of sectinny SR to GGG of this tidle
where evidenve adduced at tilal eatub.
tahed that the guvernpient, which hud
failed 1o extuhlivh an ensentinl element ot
the offense, could not offer any wdditions
al evidence to weet the atandacd of proot
requited by avetlony 664 to 0u8 of this
title as thiey tead al time of prum-rullon.
1. 9. v, Metxel, D.CH0IOTH, 85 '.Suxvl,
1311,
7. Indian sescrvnilonn

Member of led Lake llsud of Chippe-
wa Inditans who, within conlines of renet.
vatlon, ahot at & bold editle wiy Lol wob-
Joct to crimitnal Vnlnhity vanler Lhin aection
prohibiting the tatjoug uf nuy babd cople,
since thp Jled Lake lisnd of Chippewa
Indtann enloyn a right to hunt oo {he
Hted Lake lenervallon god (hut righl baw
been hnplicitly recognlzed i drvalivs pe-
goliuted by that bHavd sud the thoted
Hlutew, und ninee, to effect (hose rights,
Congrenn  pinsl expresaly  alitupale  or
muhily the wpisit of the relatiounhip be-
tween the Umited Ntaten omi the led
fake Chippewan Viilinun on thelr pntive
reseevatlon, somcthiag it hus not doue in
thia wechian, U0 80 v, White,s C.AMive,
W04, b08 F.2d 453,

} 668a.  Sume; taking and using for scientilic, exhibition

and religious purposes

b

Whenever, afler investigation, the Sverctary of the Interior shall
determine “hat it is compatible with the preservation of the bald cagle
or the golden cagle Lo permit the taking, possession, and Lransporla-
tion of specimens thereof for the scicntific or exhibition purposes of
public museums, scientific sovictics, and zoolopical purks, or for the
religious purposes of Indian tribes, or that il is necessary to permit
the taking of such cagles for the protection of wildlife or of apricul-
tural or other interests in any particular locality, may authorize the
tuking of such caples pursuant to regulations which he ig hereby au-
thorized to prescribe: Provided, Thal on request of the Governor of
any State, the Sceretary of the tulevior shall authorize the taking of
golden eagles for the purpese of scasonally protecting domesticated
flocks and herds in such State, in accordance wilh regulations estiab-
fished under the provisions of Lhis seclion, in such part or parts of
such State and for such periods as the Sceretary determines to be nee-
cssury-to protect such interests: Provided further, That bald aples
may nol be taken for any purpose unless, prior Lo such taking, a per-
mit to do so is procured from Lhe Secvetary of the Interior: Provided
further, That the Scerctary of the Interior, pursuant to such regula-
tions as he may prescribe, may permil the taking, posscssion, and
transportation of polden eagles for the purposes of falconry, cxcept
that only golden caples which would Le laken because of depredations
on livestock or wildlife may be taken for purposcs of
falconry: DProvided further, That the Sccretary of the
Interior, pursuant to sucl yequlationg as he may pre-
scribe, may permit the taking of goldon cagle nests
which interfere with resource development or recovery

operations.

June 8, 1940, c. 278, § 2, 54 Stat. 251; Oct. 24, 1962,
Pub.L. 87-884, 76 Stat. 1246; Oct. 23, 1972, Pub.L.

92-535, § 2, 86 Stat. 1065; Nov. 8, 1978, Pub.L. 95-616,
§ 9, 92 stat. 3114.

Historicnl Noto

Pulib, 02 03% added  the polden ewede, permitted the {nking of
kpeeimens for Lhe rehgious purposes of
Indiun tribes amd guthorized dhe teking
of gulden engies for puvpose of sensonal-
domesticuted  flovky  san

1972 Aniendment,
proviso that the Seeretney of the luterior
muy permit the taking, possession ani
transportation of golden cagles for the
purposes of foleanry with exeeption that Iy  protecting
only golden engles that cauee depreda - lierds
tlons on Hvestock and whdhife may be
takeu for falconry.

Favirommential Safeguarde on Methvitien
for Anhinal Damnge Control,  For provie
B7-HAL ex-  shuns redutingg te envieonmentnl  snfae

1002 Amemdment,  Vule Ty
guards on wellvities for andinsl davoge

tended the provislona of the section to
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DEPARTMENT OF TEE INTERIOR
DRAFT ENVIRONMENTAL ASSESSMENT

PERMITS TO TAKE GOLDEN EAGLE NESTS TEAT
INTERFERE WITH RESOURCE DEVELOPMENT OR RECOVERY OPERATIONS

ABSTRACT: The Fish and Wildlife Service proposes to amend Subpart C of 50
CFR 27 to sllow the taking of golden eagle nests not in current use that irterfere vith
coal mining, timbering, oil extraction and other resource development or recoverv
operations. This action is applicable te the ertire breeding range of the golden eagle in
the U.S., including the Rockv Mountein Stetes where eggle-mining conflicts are most
evident. The proposal meakes no provision for tskirg easgle nests in current use, or any

eagle eggs or esgles. This action is authorized by the Fagle Protection Act, 16 U.S.C.

668=6A8d. " The corsecuences of the proposed sction and possible alternatives are
described and discussed.

AUTHORSHIP: This document was prepared by -

J. L. Rues, Nongeme BRird Specialist R. L. Phillips and J. N\, TLocthert,
Office of Migratory Bird Management Wildlife Riologists

U.S. Fish and Wildlife Service Denver Wildlife Pesearch Center
Department of tte Interior U.S. Fish and Wildlife Service
Washington, D.C. 20240 Sheridan, Wvoming 82801

Phone: 202-254-3207 Phore: 207-R72-582¢
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DRAFT ENVIRONMENTAL ASSESSMENT

Proposed Rulemaking - Permits to Take Golden Eagle Nests That Interfere with Resource
Development or Recovery Operations

L. Purpose and Need for Action

In recent years a conflict has arisen between the Eagle Protection Act and the
development of certain netural resources. To resolve this problem, Congress amended
the Act to authorize the "taking" of golden eegle nests. Of primary concern to the Fish
and Wild]ifer Service is what effect this action may have on golden eegle populations.
The major problems occur in the coal mining‘ areas of Montana, Wvoming, Colorado and
Utah. This region has a..high resident population of golden eagles thst nest on existing
coal leeses or Jands with high poténtial for recovery of strippable coal. Although the
recoverv of western coal reserves is the major confliet with golden eagle nests, other
types of resource cdevelopment such: as oil énd gas exploration, dam construection, timber
harvest and the construction of roads, reilroads and pipelires could cause problems.

Prior to 1578, the Eagle Protection Act (16 U.S.C. €68) made no provision for the
taking of golden eagle nests associated with resources development or recovery
operatioﬁs.\b Current Federal regulations (50 CFR, Part 22) reflect that legislative
restriction. In 1978, the Act vas amended (Pub. L. 95-616, 92 Stat. 3114) to give the
Secretary authority to promulgate regulations that "may permit the taking of golden
eegle nests -which interfere with resource development or recovery operétions." The
Service is cognizant of the impediment imposed by current eagle protection regulations
and the national need to develop certain energy ancd other resources, and proposes to

slleviate restrictions when compatable with the conservation of regional pepulations of

golcen eagles.



2. The Propcsed Action and the Alternatives

The Service proposes to permit the taking, i.e. destructior or removal, of golden
eagle nests that are not in current use to facilitate resource development or recovery
operations such as mining, timbering, oil extraction, ete. The proposal does not provide
for-the teking of any nest that is in current use, or any eagle egg or golaen eagle. A
description of this proposal and possible alternatives are presented.

A. Proposed Action - To allow the taking of inactive or abandoned nests uncer

permit issued by the Fish and Wildlife Service.

It is proposed that the Service Director may issue a permit authorizing the take of
golden eagle nests during a resource development or reccvery operation, provided that (a)
no rests that are under construction or are occupied may be teken and (b) the taking of a
nest is compatible with the long-term conservation of the regional population of golden
eagles. Applicants for a permit vx:i]] be reguired to describe the resource or recovery
operetion; the status, number and intended disposition of nests proposed to be taken; and
any proposed mitigation measures. Permittees will be required tio submit reports of their
activities as specified in their permits.

If the proposed action were implemented, onlv nests of no current value to eagle
procuction anc survival would be destroved. Without mitigation measures, Jong-term
impact on eagle populations would depend upon the availability of elternste nest sites
and associated foraging areas. Mitigation meesures could reduce or eliminate adverse
Jong-term impacts on eagle populations. A joint study sponsored by the coal industry and
the Fish and Wildlife Service is currentlv addressinrg the problem of mitigation and
evaluating the sensitivity of golden eagles to resource recovery opernti’ons. As rew

information becomes available, it will be applied to management cecisions regarcing the

welfare of golden eagles.



B. Alternative Action - No Action: To prohibit the taking of nests.

Under this alternati\)e, the Service would continue to prohibit the taking of golden
eagle nests associated with resourceic‘eivelopment or recovefy opérations even vhere
such taking would have no significant impact on eagle populations. Currently there are
about 2 or 3 eagle-mining conflicts per veer. As energy and other resourcé development
activities accelerate, the number of conflicts is expected to increase to about 10 or more
annually. While the number of conflicts is small, the cost to resolve them can be great.

This ‘cost is shared bv resource recovery or development operators, the government and

u]txmate]i; the pubhc. The qervxce desires to alleviate those restrictions which are not

likely to impact adversely upon the Iong’—term velfare of eagles.

C. Alternative Action - To allow the taking of nests in current use as well as

inactive nests.

This alternative action would a>l]o§' the removal of_' all golden eagle nests that
impede resource development recovery operations whether or not such nests were in
current use. While the Eagle Protection Act could be interpreted es providing for the
teking of nests in current use, it does vnot al]ox.-.* the taking of eggs or young or the
diszurbance of adult eagles that may be attending such structures.- Inasmuck as the
taking of nests in current use would of necessity involve the taking of eggs or voung or
the disturbance of adult eagles, such teking would constitute & violation of the Act. This
legislative restriction does impose an occasions] problem for resource development or
recovery operators. Where healthy populations of golden eagles oceur, loss of eagle
broduction due to the taking of an oceesional nest that is in current use would have little
or no Jong-term impact on regional populations of golden eagles. Noting that resource

development/recovery operations can often be planned to avoid conflict with nesting
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esgles, the Service does nrot believe that legisletion allowing for the take of nests in

current use is necessary 8t this time.

D. Alternative Action — To allow the taking of inactive nests without the need for

_- obtaining & site-specific permit.

This alternative would allow the removal of inactive nests without recuiring the
operator to obtain a permit to conduct this activity. The Eagle Protection Act reguires
that a permit be obtained prior to the taking of anv nest. Tt is possible that the Service
could meet this legislative reqﬁirement-by prd\riding a "blanket" or area-wicde permit for
the taking of golden eagﬁe nests that interfere with resource development or recovery
operations. If this action were allowed, the Service would ndt be able to effectively
monitor the number of nests teken nor be able to adequetelv essess the affects of their
" loss on population status. Whi]e_ regulations could be developed to minimize these

concerns, the resultant action would offer resource operators little or no benefit bevond

that proposed in Section 2 (A).

3. Description of the Affected Environment.

Golden eagles nest in a wide range cf habitats from 4,000 to 10,000 feet
elevation. Nest site suitability appears to be depe;ndent largely upon the proxmity of
gooc¢ foreging arees, freedom from humar disturbance, and protection from severe
wesather. Where available, cliffs with suiteble resting ledges which overlook gresslands
are preferred nesting habitat. Large trees near open foreging arees are also readily
accepted. Although only one brood is produced in any vear by a single pair, golden eagles
may construct or maintain severel nests within 2 nesting territory. Distlnnces betveenr

alternate nest sites can vary from several feet to more than severel miles.





