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RECLAMATION AND . Hunter Coal Preparation Plant, Emery

ENFORCEMENT (OSMRE), i County, Utah
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DECISION

Appearances: David Jordan, Esq., and John 8. Kirkham, Esq., Salt Lake Ciry, Utah, for
applicant;

DcAnn L. Owen, Esq., Denver, Colorado, for respondent.

Befare: Administrative Law Judge Child

Statement of the Case

On September 19, 1994, PacifiCorp filed an Application for Review and Petiton for
Temperary Relief regarding Cessation Order No. 94-020-370-002 (CO) issued to PacifiCorp
by the Qffice of Surface Mining Reclamation and Enforcement (OSM) on September 13, 1994.
The CO charged PacifiCorp, the owner of the Hunter Coal Processing Plant, a k.a Cottonwood
Coal Blending and Preparation Facility (Preparation Plant), with "[{]ailure to obtain a permit
[for the Preparation Plant] in accordance with all applicable requirements of the approved Utan
program as found in the State of Utah, R645 Coal Mining Rules.” More specifically, the CO
alleped that PacifiCorp was in violation of the following provisions of the Utah program: Utah
Adminmistrative Code (U.A.C.) R645-300-112.400, -302-261 (1994). The CO also diracted
PacifiCorp, which operates the Preparation Plant through its wholly owned subsidiary, Energy
Western Mining Company (EWM), to cease receiving and processing coal at the Preparation
Plant until such time as PacifiCorp obtains a permit for the plant.
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The matter came on regdarlyfdr héminé on é@pt:mbcr 23, 1994, in Salt Lake City, Utah.
Prior to the hearing; a Federal District Court issued dn order restraining further énforcement

. of the CO until a decision could .be rendered in this proceeding, At the hearing, PacifiCorp

was granted [eave to file an amiended application for review and petition for temporary relief,
Also, PacifiCorp waived its right to a determination on its petition for temporary relief within
5 days in light of the District Court’s restraining order. A decision on the issue of wmporary
relief was then waived by the parties, leaving only the application for review at issue.

The parties have submitted proposed decisions, including proposed findings and conclusions,
and responses in suppart of their respective positions. To the extent proposed findings or
conclusions are consistent with those entered herein, they are accepted; to the extent that they
are not so consistent or may be immaterial or irelevant, they are rejected.

The issues:

I Was a prima facie casc of the validity of the CO established?

IL. Did PacifiCorp establish that OSM lacked authority to issuc the CO and thus
overcome the prima facie ease?

A. Does PacifiCorp’s operation of the Preparation Plant through EWNM, s
subsidiary, canstitute "coal miging and reclamation operations” which

must be permitted under the Utah program?

B. Was OSM required to follow the procedures 30 CFR 842.1 1Y) {H)(T)
and 30 CFR 843.12(2)(2) prior to inspecting the site and issaing the CO?

C. Did DOGM's interpretation of U.A.C. R645-302-261 constitute
"appropriate action?"

Statement of Facts

The State of Utah, pursusnt to sections 503(a) and 523(¢) of the Surfuce Mining Control and
Reclamation Act of 1677 (SMCRA), 30 U.S.C. §§ 1253(a) and 1273(c), has assumed primary
responsibility for the regulation and conteol of surface coal mining and reclamation operatons
on State and Federal lands within its borders. See 30 CFR. Parr 944. The State’s regulatory
program for these operations (the Utah program) is administered by the Utah Division of Oil,
Gas and Mining (DOGM) (Answer at §2).

PacifiCorp is the sole owner and penmittee under the Uiah program of the
Cottonwood/Wilberg mine (CW mine), the Deer Creck mine (DC mine), and the Trail
Mountain mine (TM mine) (hereinafter collectively referred to as the "Mines™) and is also the
sale developer and owner of the Preparation Plant. The Mines and the Preparation Plunt arc
operated by PacifiCorp’s wholly owned subsidiary, EWM. (Tr. 91-95, 117; Ex. R-6)

X
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’The manager of the CW mmE: AnLhony c. Pollastro is the immediate sup:rvxsor of the
._Prcparﬂnon Plant s supervwor Jun Hgnne (Ex. R-6; Tr. 97, 117). Pollastro is also identified

‘as’ t.he persnn in c.hmgc of health and aafcty on the Mine Safety and Health Administration
-(MQHA) perrmt issued for the Prcpaxaﬂnn Plant (Fx. R-6). .

All of the coal processed by the Preparation Plant ariginates from the Mines and all of the cosl
from the CW mine goes to the Power Plant, with most of it first being processed by the
Preparation Plant (Tr. 46, 117-119; Ex. R-6). Of the coal processed by the Preparation Plant
in 1993, 84 percent came from the CW mine, 16 percent came from the DC mine, and less
than 1 percent came from the TM mine (Tr. 91; .Exs. R-6, R-8). The Preparation Plant ig
located in Emery County, Utal, outside of the perrnit boundaries for the Mines, about 12 miles
from the CW rnine and the shipping point for coal from the DC mine, 23 miles from the DC
mine, and 15 miles from the T™M minc (Application at 15, Tr. 34, 52, 119, 126: Ex. R-6,
R-10).

The Prcparatmn Plant was constructed to process coal to the specifications of PacifiCorp’s
Hunter Power Plant (Power Plant) (Tr. 128; Ex. R-6). Prior to the constructian of the
Preparation Plant, PacifiCorp had operated a differcnt coal preparation plant also in Emery
County, Utah, which had been permitted by DOGM (Ex. R-5).

When PacifiCorp acquired the land to build the Pewer Plant facilities, the property for the
future Preparation Plant site was included (Tr. 88). The Preparation Plant is now located
adjacent to the Power Piant, but they are separated by a fence (Tr. 51, 124).

Construction of the Preparation Plant began in the fall of 1989, and the plant commenced
operations in April 1991 (Application at 3; 1. 10-11, 88; Ex. R-6). The Preparation Plant’s
washing facility is located approximately 500 feet from the Power Plant’s stockpile coal barn
(Tr. 87). The Power Plant and the Power Plant stockpile are connected by conveyor belt to
the Preparation Plant and the processed coal can be transporied directly by conveyor belt to
either facility (Tr. 86; Ex. A-2), The Power Plant uses 100 percent of the coal processed by
the Preparation Plant and the Power Plant is the end user of the coal (Tr. 66, 88-89).

[n addition, the Power Plant bumns coal from sources other than the Mines and that coal is not
processed by the Preparation Plant (Ex. R-6; Tr. 117-118). Furthermore, the employees of the
Preparation Plant and the employees of the Power Plant belong to separate labor unions
(Tr. 100-101, 118). TFinally, the Preparation Plant and Power Plant are aperated by different
components of PacifiCorp; the Preparation Plant is operated by EWM, a wholly owned
subsidiary of PacifiCarp and the Power Plaat is opcrated by Utah Power and Light Electrical
Generating, a division of PacifiCorp (Exs. A-4, R-6).

The Preparation Plant is not permitted under the Utah program, as DOGM determined in 1991
that the Preparation Plant is L.X&mp[ from permitting under R645-302-261 because it 13 located
"at the site of ultimate coal use.” (Application at 3-4, 8; Tr. 36, 52-33, 67, 89; Exs. A-3, R-0)
OSM Inspector Mitchell Rollings conducted a Federal inspection of thc Preparatian Plant en

L)
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Septcmbcr & and 9, 1994, 10 investigate a citizen’s complamt filed with OSM alleging
" “Imminent “harm’ of sxgmﬁcant environmental dﬂmage" from PaCIﬁCorp s Unpermmed
-operation of the Préparation Plant (Tr. 105-107; Exs. R-5, R-6). Inspcctor Roﬂmgs detcrmmed
“that PacifiCorp™s Preparation Plant should be pemutted under the- Umh program ‘and, 25 a
result, the CO was issued to PacifiCorp directing it 10 cease the' réceiving and - proccsmng of
coal (Apphmtwn at 4; Tr. 107-112; Fxs. A-l R-6).

Discussion
L Was a prima facic case of the validity of the CQO established?

Pursuant to 43 CFR 4.1171{a), OSM has the burden of cstablishing a prima. facie case as to
the validity of the CO. The ultimate burden of persuasion rests with PacifiCorp. See 43 CFR
4.1171(h).

The argument and evidence in this case has focused upon whether OSM had authority 1o issue
the CQO; PacifiCorp arguing that OSM lacked such authority. Under a State program approved
by ‘the Secretary, such us the Utah program, the State has primary, but not exclusive,
jurisdiction to enforce the State program. OSM retains ovcmght authanty to enforge the State
program under certain conditions.

The parties have not focused upon whether a prima facie case was established perhaps because
this case primarily involves issues of law. In any event, the evidence shows not only that a
prima facie case of OSM’s authority was established. but also that PacifiCorp failed to
avercomne this prima facie case for the reasons set forth below.

11 Did PacifiCorp cstablish that OSM lacked authority to issue the CO and thus
overcome the prima facie casc?

PacifiCorp raises several arguments in support of its contention that OSM did not have
authority to issuc the CO. Before examining these contentions, it is necessary to set forth
portions of the relevant Jaws.

Pursuant v SMCRA § 321, 30 US.C. § 1271(a)(2), as implemented in pcrtment part at
30 CFR 842.11(a)(1)(ii), OSM must immediately order a cessation of surface coal mining and
reclamation operations if QSM finds any condition or practice or any violation of any State
program which is causing or can rcasonably be expected to cause significant, imminent
environmental harm to land, air, or water resources. 30 CFR 843.11(a)(1)(ii). “Surface coal
mining and reclamation operation” is defined to include “"surface coal mining operations.”
30 CFR 700.5. Pursuamt to 30 CFR 843.11(a}(2), surface coal mining operations conducted
by any person without a valid permit constitute such a condition or practice.

Under the Federzal regulations, "[a]ctivities conducted on the surface of lands in connection
SN with a surlace coal mine . , ., {including the] processing or preparation of coal(,]" constitute
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" surface coal mining operations;” id se also'30'CFR 785.21(a);' which must be permitied
pursuant to the applicable State or Federal program, 30 CFR 107.11(a); see also 30 CFR
785.21(a). Thﬁ applicable program in this casc, the Utah program, requires that “[a]ll persons

“who éngage in and carry out any coal mining and reclamation operations will first ohtain a
permit from [DOGML" U.A.C. R645-300-112.400 (1994). ~ =~ ~

Like the analogous Federal term “surface ¢oal mining operations," the Utah program terrn
"coal mining and reclamation operations” means “activities conducted on the surface of lands
In cennection with a surface coal mine . . . , [including the] processing and preparation of
coal.” U.A.C. R645-100-200 (1994). With specific reference to the type of coal processing
plant in question, one located outside the permit area of a surface coal mine, the Utah program
provides:

R645-302-260 applies to any person who operates or intends to operate a coal
processing plant outside the permit ‘area of any coal mining and reclamation
operation, other than such plants which are located at the site of uliimate caal
use. Any person who operates such a processing plant will obtain a permit
from [DOGM] in accordance with the requirements of R645-302-260.

U.A.C. R645-302-261 (1994),

A. Does PacifiCorp’s operation of the Preparation Plant through EWM, its
subsidiary, constitute “coal mining and reclamation operations" which
must be permitted under the Utah program? -

OSM contends that PacifiCorp’s eperation of the Preparation Plant was “in connection with”
its opcration of the Mines and therefore constitutes "coal mining and reclamation operations”
which should have been permitted under the Utah program. Based upan this fact, OSM
contends that its exercise of its oversight anthority in issuing the CO was proper and, in fact,
mandated by the provisions of 30 CFR 843.11(a)(1)(ii) and (2).

PacifiCarp contends that operation of the Preparation Plant does not constitute "coal mining
and rcclamartion operations,” but rather, that the Preparation Plant is a coal processing plant
which is "located at the site of ultimate coal use” and which therefore is exempt from the
permitting requirements of the Utah program under U.A.C. R645-302-26]. Based upon this

' 30 CFR 785.21(a) provides:

This section applies to any person who operates or intends to operate a coal
preparation plant in copnection with a coal mine but outside the permit area for
a specific mine. Any person who operates such a preparation plant shall obtain
a permit from the regulatory authority in accordance with the requiremnents of this
section.
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f&;q.lt,‘:l?,__af;iij(;grp argues that C)SM had no proper basis for exercising its oversight authority in
415'suing,ﬂgq co.. ‘ '
VORI TiE Y Co

Resolutxonnf thlschsputc tlns i;p,r_m' the meamngto Béﬁéivcn 1o the phmfg(?:.s‘;h_"iﬁ.;bunnection
with'a surface coal mine" and “located at the site of ultimate coal use." PacifiCorp argues that
its Preparation Plant, being adjacent to the Power Plant, is clearly "located at the site of

ultimate .coal use” under the ordinary meening. of the phrase. PacifiCorp’s atgument has
sup@;;ﬁéial appeal but docs not withstand close scrutiny. X '

Prior to 1983, 30 CFR 785.21, the Federal counterpart to U.A.C. R645-302-261, provided:

This section applies to any person who conducts or intends to conduct surface
coal mining and reclamation aperations utilizing coal processing "plants or
support facilities not within a permit area of a specific mine. Any person who
operates such a processing plant or support facility shall have obtained a permit
from the regulatory authority . . .. '

In 1982, OSM proposad to revise § 785.21 to read:

This section applies to any person who operates or intends to operate coal
processing plants outside the permit area of any speeific mine pther thun such
plants when they are directly assogiated with the ultimate user. Any person
who operates such a processing plant shall have obtained @ permit from the
regulatory authority . . . .

(Emphasis added.). "The proposed revisions to § 785.21 {were] intcnded to complement the
proposed clarification of the definition(s] of surface coal mining operations and [of] coal
processing plant ... ." 47 FR 27688, 27690 (June 23, 1982).

OSM had simultaneously proposed to resolve an ambiguity in the definition of “surface coal
mining operations” by clarifying that various activities, including the processing and
preparation of coal, are regulated il they are "in connection with" a surface coal ming,
regardless of whether they arc "at or near the mine site.” 47 FR 27688-85. This clarification
that such activities are regulated, without regard to proximity {o the mine, 47 FR 260689, was
adopted in 1983. 48 FR 20392 (May 5, 1983).

‘The proposed amendment of § 785.21 complemented this clarification presurnably beeause
0OSM wanted to make clear that while proximity to the mine was not controlling, OSM did
not intend to rcgulate all processing and preparation of coal but only that performed “in
connection with" a coal mine. OSM explained that it did “not believe that its jurisdiction
extends to facilities which are operated solely in cornection with the end user of the coul
product.” 48 FR 20393 (emphasis added). It also stated that it "will treat all facilities which
handle coal as either “in connection with' a mine or “in connection with’ an end user.” /d.
Thus, the primary focus was not upon a preparation plant’s physical proximity to the mine or
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‘physical ptoximity to the end vser, b rather, tpoh a preparation plant’s ecqnolliic, functional,
or other types of connections or integrations with the fiin¢ operator or the end user. See
48 FR20393. - AN N Sl

.k

OSM did revise the proposed nule prior’ to final adoption because severa] commenters
complained that OSM’s proposed language “directly associated with the ultimate user"
presented a confusing test. 48 FR 20398. "Commenters pointed out that a more appropriate
and more useful test would be whether the plants were at the point of ultimate use." Jd. OSM
agreed and adopted language to indjcate that only plants situated at the point of ultimate coal
use will be deemed to be not "in cammection with™ a mine. Jd.

Thus, beginning in 1983, the Federal regulations at 30 CFR 785.21 contained language
identtical to the Utah program, requiring a permit for off permit eoal preparution plants other
than those plants which are “located at the site of ultimate coal use." This equality is
understandable, as the Utah program must be no less stringent than the Federal program. Sec
30 CFR 730.5, 732.15. 732.17(s). ‘

In 1988, the Federal regulations at 30 CFR 785.21 were again amended, remaoving the
language concerning preparation plants “located at the site of the ultimate coal use," and
simply providing that a permit is required for any coal preparation plant operated "in
connection with a coal mine” but outside the permit area for a specific mine. 53 FR 47391
(November 22, 1988). This amendment was made because the definition of "coal preparation”
had to be changed in response to a court decision to inelude activities teas apt to be conducted

either “in connection with a cozl mine" or "in connection with an end user." See 53 TR
47385, 47387-88.

OSM recognized that its dichotomy of (1) facilities operated “in connection with a coal mine"
and (2) facilities operated "in connection with an end user" did not account for fagilities which
fell into neither of these categories. See id. Without an amendment to 30 CFR 785.21. such
facilities would still be regulated as if they were operated in connection with a coal mine,
because § 785.21 required a permit unless the facility was “located at the site of the ultimate
coal vse." Id.

The preamble to this 1988 rule also focuses not upon the factor of physical proximity to the
mine or to the end user but upon the economic, functional, and other types of cormections or
integrrations with the minc operator or end user, See 53 FR 47384-86, 47388 This preamble
reiterates the 1983 preamble’s listing of cxamples of facilitics which could be considered to
be "in connection with" a coal mine: “facilities which receive a significant portien of their

v coal from a mine; facilities which reccive a significant portion of the output from a ming;
facilities which have an cconamic relationship with a mine; or any other type of integration
that exists between a facility and a mine."" $3 FR 47386 (quoting 48 FR 20393). Like the
preamble to the 1983 rule, the 1988 preamble states that “[c]oal preparation facilities which
are being operated only in connection with an end user are not operations in connection with
a coal mine." 33 FR 47388 (emphasiz added).
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~ More recently OSM. clanﬁed the preamble to the 1988 rule in response to a Federa! court
. dec]smn hoIdmg that 1t would be cnmra,ry to Congmssmnal mtcnt to treat proximity to a mine
"d¢ 4 decisivé factot in “determining’ whether an off-site coal proccss:ng fecility. operates in
connection with the mine. 58 FR 3466, 3468-69 (January &, 1993). OSM made clear that
proximity ccmld bc 2 factor but pot a d::clsxva fector. Jd.

 In sum, OSM has modified the F ederal rcgu.latlons on several occasmns in an attempt to make

* elear jts unc:hangmg intent that preparation plants owside the pemut area of & specific mine

must be permitted if they are operated "in connection with" a surface coal mine and will not

be permitted only if they are operated solely "in connection with® the end user. It also
consistently indicated that proximity to the mire is not a controlling factor.

Because the language of U.A.C. R645-302-261 of the Utah program is identical to one version
of these Federal regulations, and because the intent of these Federal regulations has remained
the same despite several modifications, R§45-302-261 should be interpreted consistent with
that intent. Thus, U.A.C. R645-302-261 must be interpreted as requiring a permit for all coal
preparation plants operated in connection with a coal mine, leaving unregulated only coal
preparation plants operated solely in connection with an end user or operated without
connection to a min¢ or an end user.

PacifiCorp’s argument that physical proximity to the end user is the decisive factor is directly
contrary to OSM’s unchanging intent and the intent of Congress in enasting SMCRA. For use
as a decisive factor, there is no mn:nmngﬁll distinction between physical proximity to the mine
and physical proximity to the end user in that the determination of whether a facility should
be regulated should not turn upan its physical location.

In keeping with the broad remedial purposes of SMCRA, OSM has repeatedly indicated that
the "in connection with" language of SMCRA and the repulations should be interpreted
broadly. See, e.g., 48 FR 20393. It has avoided any atternpt to define "in connection with"
or 1o be too prescriplive in regulation covering the broad spectrum of possible facilities. To
do so would unduly restrict the discretion that regulatory authorities must have in order
makc valid decisions about the jurisdiction of SMCRA in individual cases. See 53 FR 47380-
81, 47385.

Neither OSM nor Congress has favored an overly restrictive, discretion-limiting test based
upon physical lacation Instead, OSM atiempted 1o give meaning to the "in connection with”
language through its preamble lists of examples of facilities which would requirc regulation.

Many of these cxamples are descriptive of the Preparation Plant’s relationship with the Mines.
‘The Preparation Plant receives all of its coa] from the Mines; most of the coal from the Mines
is processed at the Preparaton Plant; and it is integrated with the Mines to the extent that their
operators and owners are identical and the CW mine manager supervises the Preparation Plant
supervisor and is in charge of health and safety at the Preparation Plant.
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The Prep&ranon Plant is clem‘ly bemg opcratcd "in’ ‘connection ‘with” the' Mines rather thap
being operated solely i m con.ucc:uan with the Power Plant. Thercfore, inder R645-302-261,
which niust derivé its ‘meaning from the 1dentxcal Federal rcgulatlcm _operdtion of the

Prcparauou Plant constitités “coal’ mmmg and rcclzm&‘tmn oparatmns“ wluch should ke
petmitted under the Utah program. -

B. Was OSM required to follow the procedures 30 CFR 842. ll(b)(l)(nl)(b)(l)
and 30 CFR 843.12(a)(2) prior to' inspecting the sitc and i issuing the CO?

The provisions of 30 CFR 842.11(b)}{1)(i)(b)(1) and 30 CFR 843.12(a)(2) prescribe the
procedures that must be followed and the requirerients that must be met before OSM may
cxereise its enforcement powers in certain instances. PacifiCorp argues that OSM had no
jurisdiction to issue the CO because OSM did not follow these procedures.

PacifiCorp’s argument cannot be sustained because thosc provisions do not apply in this casc.
Rather, where, a5 here, OSM |cams of the existence of a violation involving significant,
imminent environmental harm and it appears that the State has failed to take appropriate action
to correct the violation, OSM must conduct & Federal inspection immediately. 30 U.S.C. §
1271(2)(1); 30 CFR 843.11(b)(1). Accordingly, the Interior Board of Land Appeals and the
Federal courts have held that where, as here, OSM encounters a violation involving significant,
imminent environmental harm, and the State has fajled to take appropriate action to correct
the viclation, a State’s primacy does not oust OSM of jurisdiction to take direct and immediate
Federal enforcement action. Triple R Coal Co. v. Office of Surface Mining Reclamation and
Enforcement, 126 IBLA 310, 315 (1993); R.C.T. Engineering, Inc. v. Qffice of Surface Mining
Reclamation and Enforcement, 121 IBLA 142, 147 (1991); Slone v. Office of Surface Mining
Reclamation and Enforcement, 114 IBLA 353, 357 (1990); Annaco, Inc. v, Hodel, 675 F.Supp.
1052, 1058 (E.D. Ky. 1987). See also 30 CFR 843.11(a)(1).

Bused upon the testimony at the hearing, PacifiCorp attacks the premise that significant,
imminent environmental harm existed.  However, this testimony 1§ urelevant because
PacifiCorp’s operation of the Preparation Plant without a valid permit is definad by regulation
to be a condition or practice which is cavsing or can reasonably be expected to cause
significant, imminent cnvirormmental harm to land, air, or water resources. 30 CFR
843.11(a)(2).

Given the forepoing, OSM clearly not only had the authority, but alse was required by law
to take imumediate aud direct Federal enforcement action through the issuance of the CO.

C. Did DOGM’s interpretation of U.A.C. R645-302-261 constitute
"appropriate action?"

PacifiCorp argues that QSM had no autharity to inspect the site and then issue the CO for an
additional reason: OSM allegedly should have deferred to DOGM’s interpretation of its own
program  because DOGM's interpretation of U.A.C. R645-302-261 was not arbitrary,
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, .vcapm.mus orag, abuse of dlsc:retmn Tlrus contention is based upon two provisions in the law
wh;cl-{ prOVIde (l) that OSM 5 ,duty tc: mmledmtcly inspect 1s m;,,gercd only if DOGM failed
1o take “appropnatr: action" to cause the violation 10, be coitected, 30 U.S.C. § 1271(2)(1);

30 LFR 843, 11(b)(1), and (2) that, _any su:tmn by a. Star.c regulatory authority which is gor
arbura.ry, eapricious, of an abuse of discretion constltute:s "appropriate action" to cause a
violation 10 be corrected, 30 CER 842. Il(b)(l)(u)(B)(Z)

PaafiCorp s a:gume.nt is based upon an crmnccus premlse that DOGM’s interpretstion of
U.A.C. R645-302-261 is not arbitrary, capricious, or an abuse of discretion. DOGM
misinterpreted R645-302-261 and & misinterpretation of the law is an abuse of discretion,

Now, having observed the demeanor of the witnesses and having weighed the credibility
thereof, there are here entered the following:

Findings of Fact

L. Factual findings set forth elsewhere in this decision are here incorporated by reference
as though again specifically restated at this point.

2. The Preparation Plant reccives all of its coal from the Mines (Tr. 46, 117-119;
Ex. R-6).

3 The Preparation Plant receives a significant portion of the output of each of the Mines
(id.).

4. The Preparation Plant and the Mines are operated by EWM, a wholly owned subsidiary

of PacifiCorp, and are owned by PacifiCorp (Tr. 91-95, 117; Ex. R-6).

S. The supervisor of Lhe Preparation Plant is under the supervision of the manager of the
CW mine, who is identified as the person in charge of health and safety on the MSHA permit
1ssued for the Preparation Plant (Tr. 97, 117; Ex. R-6).

6. The Power Plant is operated by Uteh Power and Light Electrical Generating, a divisian
of PucifiCorp (Exs. A-4; R-6).

Conclusions of Law

1. The Hearings Division of the Department of the Interior has jurisdiction of the parties
and of the subject matier of this proceeding.

2. Conclusions of law set forth elsewhere in this decision are here incorporated by
veference as though again specifically restated at this point.

1Q
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i A prima facie case was established that OSM has authority to issue the CD

4. PacifiCorp’s operation of the Preparation Plant cg:':ﬁstitutes "eoal rnmmg and reclamation
operation" which must be permitted under the Utah program.

5. OSM was not required to follow the pracedures at 30 CFR 842 11(b)(1)(i)(b)(1) and
30 CFR 843.12(a)(2) prior 10 inspecting the Preparation Plant site and issuing the CQ,

6. DOGM’s interpretation of U.A.C. R645-302-261 was not “appropriate action" because
1t was an abuse of discretion.

7. OSM had authority to ssue the CO.
Order

Cessation Qrder No. 94-020-370 1ssued to PacifiCorp on September 15, 1994, (s AFFIRMED.

P

' - P ’}7
B L

Ramgon M. Child
Administrative Law Judge

APPEAL INFORMATION

Any party adversely affected by this decision has the right to appeal to the Interior Board of
Land Appeals. The appeal must comply strictly with the regulations in 43 CFR Part 4 (see
encloscd information pertaining io appeals procedures.) '

Distribution
By Certified Mail:

John S. Kirkham, Isq.

David I. Jardan, Esqg.

Stoel, Rives, Boley, Jones & Grey
Allorneys at Law

201 South Main Street, Suite 1100
Salt Lake City, Utah 84111-4904
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DcAnn L. Owen, Esq.

Office of the Field Solicitor

U.S. Department of the Interior
Diviston of Surface Mining, DFC
P.O. Box 25007, D-105

Denver, Colorado 80225-0007

Surface Mining Law Summary
Attention: Marcja Smith

P.O. Box 281

Corbin, Kentucky 40702

By Repular Mail:

Associate Solicitor

Division of Surface Mining

U.S. Department of the Interior
oom 6412 Main Interior Building
1849 C Swreet N.W.
Washington, D.C. 20240

Office of Surfacc Mining

Branch of Inspection & Enforcement
U.S. Deparument of the Interior
Room 110, South Interior Buwiiding
1951 Constitution Avenue, N.W,
Washington, D.C. 20245

Direcior

Office of Swlace Mining

U.S. Department of the Intenor

Attn: Spectal Assistant to the Dircctor
Roam 233, South Interior Building
1951 Constitution Avenue, N.W,
Washington, D.C. 20245

U.S. Department of the Interior
Office of Surface Mining

Attn: John Heider PSD

1999 Broadway Suitc 3320
Denver, Colorade 80202-5733
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