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IN THE SEVE}ITH DISTRICT COURT IN AND FOR E}IERY COUI{TY

STATE OF UTAH

- - - -OOQ gg- - - -

AUG l 0 1e84

CO-OP IIIINING COMPANY,

Pet i ti one r/ Respo ndent r

-VS-

DIVIS ION OF OIL T GAS and
I.{INING I

Civ i l  No.  4 53 4
Respondent.

- - - F O O 0  e e e - r r

The D iv is ion  o f  o i l  r  Gas and t { in ing  (oDiv is ion ' )  ,

specia l ly  appears before th is  court  and moves for  an

Order  Quash ing  Serv ice  and an 'Order  D isso l ,v ing  the  Stay

Pending Appea1 obta ined by Pla int i f f  as against  the ULah

Div is ion  o f  O i l ,  Gas  and l l in ing  and the  Utah  Board  o f  O i l r

Gas and Iv l in ing.

In addi t ion,  the Div is ion requests that  the Court  hear

th is  matter  as expedi t iously as possib le for  the reasons

I'IOTION TO QUASH Al{D
FOR DISSOLUTION OF
STAY PENDING APPEAL



mor e f ul Iy se t f or th in the accompany ing llemor andurn in S up-

Port  of  l {ot ion to Quash and for  Dissolut ion of  Stay Pending

APPeal ' 
4fL

DATED th is - l : - - -  day of  August ,  1984.

DAVID L. WILKINSON
Attorney General

BARBARA W.
Ass i  st ant
Attor ney s

At torney General
for  Respondent
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I

MAILTNG CERTIFICATE

'
Ttris is to certi fy ttrat a copy of the f oregoing

Motion to Quash and For Dissolution of stay Pending Appea1

was mai led to  car l -  E .  K ingston,  p .  o .  Box r5g09,  saLt  Lake

ci ty '  utah 84115 and Kennettr  L.  Rothey ,  g42 East ?145 south,

# 10 8, Salt Lake City ,  utah g40 47 , this _W_ day of

August ,  19  84 .
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DAVID L. WILKINSON
Attorney General
BARBARA W. ROBERTS - Bar No. 3672
Assistant  At torney General
Attor neys f or Restrrcndent
: . -24 State Capi to l
SaLt  Lake C i ty r  Utah  84114
Te lephone:  (  801)  533-65 84

IN THE SEVENTH DISTRICT COURT IN AND FOR E}IERY COUT{TY

STATE OF UTAH

- - - -  OO0 OO--- -

co-oP ltrNrNG CoMPANY,

Pet i t,i one r / Respondent,

-VS-

DfVIS ION OF O It, C,AS and
I-{INING o

Respondent.
:  C iv iL  No .4534
a
a

- - - -OO0  OO- -F -

The D iv is ion  o f  O i l r  Gas  and  Min ing  (nD iv is iono) ,

herbUy submts this lulemorandum in Supprt of i ts l tot ion to

Quash and for  DissoLut ion of  the Stay Pending Appeal .

TN.rROD-UCTION

On August  2  t  1984 r  t i re  D iv is ion  rece ived a  Pet i t ion  f  o r

Review'  B l lo t ion for  Ex Parte Order and an Order f rom th is

Cour t  g ran t ing  an  in junc t ion  aga ins t  en forcement  o f  a  cer -

ta in Order issued by the Board of  Oi l  r  Gas and Pl in ing

( "Board ' ) .  These documents  were  hand de l i vered  to  l l ta r jo r ie

:

: FIEI'{ORANDUI'I IN SUPPORT
OF I{OTTON TO QUASH

: AND FOR DISSOLUTION
OF STAY PENDING APPEAL

a
a



L.  Lar  sonr Secretary to the Boa rd of  Oi I  r  Gas and I ' l in ing,  by

Kenneth L. Rotheyr Attorney for plaint i f f  r  co-op l t ining com-

pany  ( "Co-op ' ) .

The order  o f  th is  Cour t ,  s igned on  Ju Iy  31 ,  lg847 sus-

pended the Order of  the Board and enjo ined the Board and

Div is ion f rom enforc ing the provis ions of  that  Order unt i l

Septenber 5,  1984 when the part ies would be heard as to

whether the suspension should rernain in ef fpct  dur ing the

pendency of the dispute.

No not ice,  verbal  or  wr i t ten,  was af forded the

Div is ionr  the named Res5nndent ,  nor  the Board,  the State

agency issuing the Order which was suspended by th is  Court .

Fur thermorer  no sumnons has been served upon the Div is ion or

the Board as is  required by Rule 4 of  the Utah Rules of

Civ i l  Procedure andr ds a resul t r  no c iv i l  act ion has been

brought  against  the Board to test  the val id i ty  of  the Order

as  regu i red  by  Sec t ion  40-5-12r  Utah  Code Annota ted  (1953t

as  amended in  1983) .

This Court ,  therefore,  does not  have the named Respon-

dent  before i t  nor ,  more inportant ly ,  does th is  Court  have

before i t  the state agency whose order was suspended.

N TURE OF' THJE IN}4TI{ITSTRATTVE RODY

The Utatr Division of Oil  ,  Gas and Mining and the Utah

Board of  Oi l  r  Gas and Fl in ing were created by d i f  f  erent  s€c-
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t ions of  Chapter  6 of  T i t I  e  40 ,  Utah Code Arrnotated.  Sec-

t ion  40-6-4 t  Utah  Code Annota ted  c rea tes  the  Board  as  the

"por icy making booy for  the d iv is ion of  o i l ,  9BS and

mini r lg .  n Pursuant  to that  f  unct ion,  t t re Board makes ru les

and thereby formulates general  pol icy which the Div is ion

then fo r rows in  i t s  day . to  day  regura tory  du t ies .

The Board  has  a lso  been des ignated  as  the  guas i - jud i -

cial administr at ive body to hear r orr the recor d, di sputes

ar is ing  be tween the  D iv is ion  and those regu la ted  or  be tween

the regulated ent i t ies themselves.  When funct ioning in an

adjudicat ive manner '  the Board and Div is ion are c lear ly  setr l -

arate bodies wi th the Div is ion designated as a par ty before

an impart ia l  but  technical ly  expert  board of  decis ion-

makers.  The conduct  of  both the Board and the part ies aIF

Pear ing before i t  is  governed by comprehensive procedural

ru les adopted by the Board.  The Board hears test inony and

takes evidence for  the u l t imate purpose of  issuing a f inal

order based upon the record as submit ted.

The Div is ion exists pursuant  to the author i ty  of  Sec-

t ion  40-6-15r  Utah  Code Annota ted .  The D iv is ion  is  the

implement ing booy for  the Board wi th cer ta in other  dut ies

seParate ly assigned to i t  by statute and reguJ.at ion.  The

Div is ion  has  no  au thor i ty  to  conduct  fo rmal  ad jud ica tory

hear ings.  Any aet ion taken by the Div is ion is  appealable to
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the  Board  whereas

of  a  f ina l  o rder

cordance wi th the

rev] 'ew.

an act ion taken by the Board in the form

may be reviewed by a d is t r ic t  court  in  ac-

statutory requirements for  obta in ing such

THIS COURT BAS NO APPELLATE JURISDICTION TO
REI/IEW DECISIONS OF AN ADI.{INISTRATTVE AGnICY
AND NO INPERSONAIII ORIGINAL JURISDICTION SINCE
NO CIVIL ACTION EAS BEEN COI'I}IENCED.

Ar t ic le  v r r r ,  s7  0 f  the  u tah  cons t i tu t ion  prov ides  tha t

"  ( t )  he  D is f  r i c t  Cour t  sha l l ,  have or ig ina l  ju r i sd ic t ion  in

a l l  mat te rs  c iv i l  and  c r im ina l  . .o  (and)  appe l la te  ju r is -

d ic t ion  f rom a l l  i n fe r io r  cour ts  and  t r ibuna ls .  . . .  o

sec t ion  40-6-12( I ) ,  u tah  Code Annota ted  requ i res  tha t ,

to obta in judic ia l  rev iewl  E c iv i l  act ion be commenced

aga ins t  the  Board  in  the  d is t r i c t  cour t .

Th is  sec t ion  prov ides ,  in  per t inent  par t :

(a)ny person adversely af fected by any ru le or  order
made or  issued under th is  actr  rn"y wi th in 90 days af ter .
en t ry  b r ing  a  c iv i l  su i t  in  the  d is t r i c t  cour t  o f  Sa l t
Lake County or  in  the d ist r ic t  court  of  the county in
whi ch the cornpl ai ning party r es ides . . o to test the
val id i ty  of  any provis ion of  th is  actr  or  ru le or
order r  o r  to  secure  an  in junc t ion  or  to  ob ta in  o ther
appropr iate re l ie f ,  inc luding a l l  r ights of  appeal .

P la in t i f f  has  fa i led  to  b r ing  a  c iv i l  ac t ion  aga ins t

the Board bef  ore th is  Court  s ince Pl  a int , i f  f  has f  a i l  ed to

conply wi th RuIe 4 of  the Utah Rules of  Civ i l  Procedure in
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that no summons has been issued or served upon the named

Respondent ,  the Div is ion,  nor  upon the Board.

The law in Utah is  c lear  on th is  matter .  In Urah Sand

& Grave '1 , . -Prgduc ts  corB v .  Torber t r  402 p .2d  703 (u tah ,

19611 '  the Court  set  as ide a def  arr l t  j  udgment on the basis

that the sunmons indicat,ed the action had been brought in

the city court rather than the distr ict court as had been

indicated on the compJ-aint .  Pla int i f f  subseguent ly  ob-

tained an ex parte Order amending the sunmons and the De-

fendant  was so not i f ied by let ter .

Just ice Crocket t ,  in  h is  opin ion,  acknowledged that  the

RuLes of  Civ i l  Procedure were o intended to e l iminate undue

enphas is  on  techn ica l i t ieso  bu t  he  no ted  tha t  n th is  does  no t

mean that  the procedure before the courts has become €D-

t i  rely without f  orm and void. '  (p. 7 gA) t te went on to say

tha t :

. .  t t l  he proper issuance and serv ice of  a sunmons which is
the means of  invoking the j  urr :Fdict ion of  the court  and
of  acgu i r ing  ju r isd ic t ion  over  the  de fendant '  i s  the
f  oundat ion  o f  a  lawsu i t .  (p  .  7  041

The Utah Court fol lowed Utah Sand & Grave' l  in

dec id ing  l i l n rdock  v -  t r l  ake  ,  484 P.2d  16  4  (  U tah '  1981)  .

In that  case,  the Pla int i f f  had fa i led to serve the proPer

agent  for  the defendant  corporat ion.  The Court  s tated

tha t :

ls lerv ice of  sunmons in conformance wi th the mode
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prescr ibed by  s ta tu te  i s  deemed ju r isd ic t iona l r  fo r  i t
is  serv ice of  process,  not  actual  knowledge of  the com-
mencement of  the act ion which confers jur isdict ion.

Since Sect ion 40-6-LZ(1)  r  Utah Code Annotatedr f ,€guires
;

that a civi l ,  act ion be brought to obtain j  udicial review of

a Board Order and no sunmons has been issued or  served in

th is  matterr  th is  Court  has nei ther  appel late nor  or ig inal

jur isdict ion to hear t t r is  matter .  The Div is ion is ,  there-

fo re ,  en t i t led  to  an  Order  euash ing  Serv ice .

I I

THIS COURT, HAVING NO APPEILATE JURISDICTION,
NO AUTHORITY TO ISSUE A STAY PENDING APPEAL.

RuIe 62 o f  the Utah Rules o f  C iv i l  Procedure

t i t led  "Stay o f  Proceedings to  Enforce a  Judgment .

tsAS

is  en-

t

Clear ly '  th is  ru le  app l ies  where  ju r isd ic t ion  l ies  w i th in

the judic ia l  system and a f inal  judgnent  has been rendered

by a judic ia l ,  t r ibunal .  As has been discussed above,  nd

judic ia l ,  body has obt ,a ined jur isdict ion over the named Re-

spondent  nor  over the agency issuing the Order complained

o f .

In factr  i f  an act ion had been brought  against  the

Boardr  RuIe  65A,  U.R.C.P.  wou ld  be  the  app l icab le  ru le  fo r

obta in ing an in junct ion against  the enforcement of  the Board

Order .  Ru le  55A(a)  p rov ides  tha t  n (n )o  p re l im inary

in junct ion shal l  be issued wi thout  not ice to the adverse

par ty .  o  Fur thermore ,  Ru le  55A(b)  regu i res  tha t  an  Ex  Par te
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ten t rn rary  res t ra in ing  order  ' . .  .  sha l I  exp i re  by  i t s  te rms

with in such t ine af ter  entry,  not  to exceed ten daysr  ?s the

cour t  f i xesr  u l l less  w i th in  the  t ime so  f i xed  the  order r  fo r

good  cause  shown,  i s  ex tended  fo r  a  r i ke  per iod .  . . . '

S ince  th is  Cour t  has  no  ju r isd ic t ion  over  the  D iv is ion

nor over the Boardr  the agency issuing the Order,  the Div i -

s ion  is  en t i t led  to  an  Order  D isso lv ing  the  Stay  Pend ing

Appeal.

sU['IMARY

In sunma ry ' then, Pl ai ntif f has f ail ed to cornply with

the stautory requirements necessary to obta in rev iew of  the

administ rat ive order issued by the Board of  Oi l r  Gas and

l l in ing.

Fi rst r  no sunmons has been served to in i t ia te judic ia l

j  urt,sdict ion over the named Restrnnd.ent. Seeondr rro civi l

act ion has been brought  against  the Board to obta in rev iew

of  the  Order  comp la ined  o f .  F ina l l y ,  Ru le  55A U.R.C.P .  was

not  adhered to wi th respect  to not ice and hear ing and the

t ime l in i ts  p laced upon ex parte stays.

Based upon the  fo rego ing ,  the  D iv is ion  respec t fu l l y  r€ -

s- l -



quests  th is  Cour t  to  i ssue an  Order  Quash ing  Serv ice  and fo r

D isso lu t ion  o f  the  Stay  pend ing  Appea l .
"t r-@nt--, re84.DAIED r,his --9y day o:

DAVID L. WILKINSON
i

,  
Ot torney General

BARBARA W. ROBERTS
Assistant  At torney General
Attorneys for Respondent

MATT' ING EERTTF'TCATE

This is  to cer t i fy  that  a copy of  the foregoing l {emo-

randum in Support  of  Mot ion to Quash and For Dissolut ion of

Stay Penoing Appeal was mailed, trnstage prepaid, to Kenneth

L .  Rothey  t  942 East  7 t45  South ,  *108r  SaI t  Lake C i ty r  Utah

84047 and Car l  E .  K ings toDr  P .  O.  Box  15809r  Sa l t  Lake C i ty ,

Utah 84L15 ,  th is  -2:y-  day of  August ,  19 84 .
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