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BEFORE THE DIVISION OF OTL GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

- - -ooooo-- -

IN THE MATTER OF THE APPEALS
OF FACT OF V IOLATTON N92-40-8 -1 ,
N 9 2 - 4 0 - 9 - 1 ,  C 9 2 - 4 O - 1 - 1 ,  A N D
N92-40-LO-2 ,  CO-OP MINING
COMPANY, BEAR CANYON MINE,
ACT/ 01_5 / O25 , EMERY COUNTY,
UTAH

FTNDINGS, CONCLUSIONS
AND ORDER

INFORMAL HEARTNG
CAUSE NO.  ACT/0151O25

a
a

a
a

- - -ooooo---

On August L2 ,  t992 |  the Divis ion of  Oi l ,  Gas and Mining

( t tDivis ionff  )  held an informal hear ing at  the request of  Co-op

Mining Company ( ttCo-optt 1 concerning the f act of violation f or the

above-referenced Notices .of Violation ( ttNovrr ) . The following

individuals at tended:

Pres id ing:

Pet i . t ioner:
(  t tCo-oPt t  

1

Div i s i on :

Board:

Dianne R.  N ie lson,  D i rec tor
Div is ion o f  o i l ,  Gas and Min ing

Kimly Mangum
Mangum Engineering
Consultant to Co-op

Charles Reynolds
Compl iance Coordinator
Co-op Mining Cornpany

Lowel- I Braxton
Associate Director for Mining

Hugh Kle in
Rec lamat ion Spec ia l is t
Issuing Inspector

Joe Hel f r ich
Assessment  Of f icer
Penalty Assessment

Thomas A.  Mi tche l l ,  Esq.
Assistant Attorney General
Assessment Conference Off icer



The Findings, Conclusions, and order in this matter are

based on information provided in connection with this informal

hearing, and informat ion in the f i les of  the Divis ion.

FTNDTNGS OF FACT

1. Not ice of  th is hear ing was properly given.

2. The Assessment Conference, to review the proposed

penal t ies  for  NOVs N92 -4O-8-1,  N92-40-9-L ,  and N92-40-10-2 ,  was

held irnnediately fotlowing this informal hearing regarding fact of

v iolat ion. Requirement to pay the assessed penalty is stayed

pending the decis ion in the informal review of fact  of  v iolat ion.

3 . NOV N9 2 -4 0-8 -1- was issued on March LZ , L992 ,

fol lowing an inspect ion by Hugh KLein on March IO-tz,  L992. The

violat ion was wri t ten for fa i lure to have cert i f ied maps, in

violat ion of  Utah Admin .  R6 45-3 01-5 L2 .  l -00 and .  !4O. The violat ion

speci f ical ly referenced Plate 7 -2 of  the perni t  appl icat ion

package. 
..

4 .  An examinat ion of  Plate 7 -2 indicates that the plate

hlas prepare on August ! | tggL I and was originally certif ied in

1991.  The p la te  was rev ised on January  28,  L992,  in  response to  a

Divis ion order,  There is no cert i f icat ion of  the revis ion to the

plate. The operations represented on the plate were not found to

be in violation on the ground of rules or performance standards.

The def ic iency existed in the permit .

5.  The inspector,  Hugh K1ein,  was not aware of  the

prev ious ly- issued Div is ion order ,
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6. Kimly Mangum stated that there was no violation

because the map was cert i f ied. He indicated that he did not

believe that the rules required re-certif ication if the map was

rev ised a f ter  the in i t ia l  cer t i f i ca t ion.

7  .  NOV N92-40-9-L  was issued on March L2,  L992 |

fo l lowing an inspect ion on March Lo-tz,  tggz. The violat ion was

issued for fa i lure to conduct operat ion only on lands speci f ied in

the permi t ,  in  v io la t ion o f  Utah Adnin .  R645-300-141.  The

violat ion referred speci f ical ly to a si l t  fence which was located

outside the permit boundary downstream of culvert C-12V, west of

the haul road.

8. Kinly Mangum states that the Divis ion directed Co-op

to place the si l t  fence in the stream at that locat ion. The's i l t

fence is shown on map 7-tB, outside the permit area. Movemen!

the si l t  fence is discussed in a DoGM inspect ion report  dated July

L2,  L989.  Mr .  Mangum ind icates  that  the s i l t  fence was be ing used

as a supplemental structure and was not required by law.

9.  Par t  o f  the abatement  o f  N92-4O-9-1r  ds  amended,  was

to revise the permit boundary to inelude the portion of the stream

extending to the silt fence, remove the deposits trapped by the

si l t  fence, and remove the si l t  fence. Fai lure-To-Abate Cessat ion

Order  C92-4 0-1- -L  was issued on May L2 ,  L992,  for  fa i lu re  to  abate

N92-4 0-9-1 . The plan amendment required in the abatement tras

t imely submit ted, but was lacking certain technical  data.  c92-4o-

1-1 was abated the same day it was issued, when Co-op was informed

of the missing informat ion and provided the data to the Divis ion.
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10.  NOV N92-40-10-2 was issued on March L2,  L992,  based

on an inspect ion by Hugh Klein on Mareh 10-12 ,  t992. N92-40-1O-2

includes two parts. Part #t was written for certifying an

inaccurate map, in v iolat ion of  Utah Adrnin.  R64 5-3 AL-7 3L.7 40 and

.75O.  The spec i f ic  map re ferenced is  P la te  7-3  o f  the Permi t

Appl icat ion Package. Part  #z was wri t ten for cert i fy ing an

inaccurate  map,  in  v io la t ion o f  Utah Admin.  R645-301-5L2.25Ot  wi th

speci f ic reference to Plate 3-5 of  the Permit  Appl icat ion Package.

Ll-. The inaccuracy in Plate 7-3 is a decant structure

which was instal led in 1-985 or l -986, but which was not included on

the plate when it was prepared and certif ied on August L, 199L, or

when the map was further revj-sed, prior to March t992, in response

to a Divis ion order.  The pond, including the decant structur€; was

properly operating on the grround, consistent with rules and

performance standards. The permit was defective in that the map

cert i f ied by Co-op Professional Registered Engineer fai led to

accurately represent what was on the ground.

L2.  The inaccuracy in  P1ate  3-5  is  a  cross sect ion,  the

scales of  which are not accurately ident i f ied, and which depicts a

ditch which does not exist on the ground. The structure, ds it

exists on the ground is operating properly, consistent with rules

and performance standards. The permit was defective in that the

map cert i f  ied by Co-op's Professional Registered Engi.neer fai led to

accurately represent what was on the ground.
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CONCLUSIONS OF LAW

1. There is suff ic ient reason to bel ieve that the

Division was previously aware of and may in fact have directed Co-

op to move the si l t  fence which is the subject of  N92-40-9-1.

There is no documentation that the Division reguired Co-op to amend

their permit boundary to include the relocated silt fence at the

t ine the si l t  fence was relocated. There is also reason to bel ieve

that once the silt fence and entrapped sediment are renoved from

the drainage, there wi l l  be no tr impact of  miningtr  which remains at

that point in the drainage and which would in this case require

permitt ing during the l i fe of the mine or reclamation of that

speci f ic segment of  the drainage upon complet ion of  mining.

2  .  Utah Adnin .  R6 45-30 i - -5 i -2 .  L00 regu i res  in  par t  that :

Cross Sect ions and Maps. Certain cross sect ions and maps
required to be included in a perrnit application wil l  be
prepared by, or under the direct ion of ,  and cert i f ied by a
qual i f ied t  t?gistered professional engineer or land,
su rvgyo f . . .

3 .  Utah Code Ann. S 58-ZZ-8 ,  the code under which

Professional Engineers are l icensed in the state of  Utah, provides

that :

Al l  p1ans, maps sketches, surveys, drawings, documents,
speci f icat ions, plats and reports prepared by a l icensee under
this chapter shal l ,  when submit ted to the l icenseers cl ient or
f i led  wi th  pub l ic  author i t ies  whi le  h is  l i cense is  in  e f fec t ,
be stamped with a seal of the design authorized by the board,
bearing the l icensee t s name and the legend ttregistered
prof essional  engineerrr  or | t registered land surveyor.  r l

4.  A cert i f icat ion made on a given date cannot be taken

to represent certif ication of any change or revision which is mad.e

after the date of  the cert i f icat lon, In that s i tuat ion, i f  the
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document is required to be certif ied and therefore the document is

prepared or revised by or under the direction of a registered

professional engineer,  i t  should be cert i f ied or re-cert i f ied.

5.  The map or plate which is the subject of  N92-40-8-1

was not properly cert i f ied.

6.  The maps or plates which are the subject of  N92-40-

10-2 were not accurate representations of what existed on the

ground and as a resul t  were also not properly cert i f ied.

7 . The maps or plates which are the subject of NOVs

N92-40 -8 -1  (P la te  7 -2 )  and  N92-4O- !A -2  (P1a tes  7 -3  and  3 -5 )  were

the subject of  a Divis ion Order,  issued on November 27, 1990, which

reguired Co-op to reconstruct numerous maps and plates within its

Bear Canyon mine plan. The map errors which are the subject of, the

above-referenced NoVs were not detected by the Division at the tirne

the maps u/ere subrnitted. Those errors should be corrected through

the exist ing Divis ion order,  not a new enforcement act ion.

ORDER

NOW THEREFORE, i t  is  ordered that:

l - .  NOV N92-40-8-1- is vaeated, The problem is a permit

defect which was addressed under a Divis ion order.  The remedial

act ion required to correct the plate is st i l l  required, but is

required for the operator to be in compliance with Division Order.

2.  NOV N92 -4O-LA-2 |  parts #t  and #2, are vacated. The

problems are permit defects which were addressed under a Division

Order.  The remedial  act ion required to correct the plates is st i l l
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reguired, but is required for the operator to be in compliance with

Div is ion Order .

3 .  NOV N92-40-9-L  is  vacated.  I t  i s  determined that  a

violation did not exist. It is further determined that remedial

action in removal of the silt fence did not require that portion of

the stream to be included within the permit .area, It is recognized

that this portion of the stream is included in the perruit , area as

a resul t  of  Co-op'  s abatement of  N9 2 -4 0-9- l -  .  Co-op may ei ther

leave that portion of the stream within the permit area and subject

to regulat ion, or i t  may within 30 days of  the date of  th is order,

submit to the Division a complete and accurate, amended, re-

certif ied map which removes the subject portion of the stream from

the permit  area. f  f  no map is subnit ted within the 30 daysr '  the

Division wil l  consider the current map to represent the apprgved

pernit area boundary.

4.  Fai lure-to-Abate Cessat ion Order Cg2-40-1-1 is

vacated, because the underlying NOV is vacated.

5. The f inal ized assessments,  resul t ing from the

Assessment  Conference for  N92-40-8-1 ,  N92-4O-9-L,  C92-4O-L-L,  and

N92-40 -L0 -2  ,  a re  vaca ted .

6. Kimly Mangum, Registered Professional Engineer,

acting as a consultant for Co-op Mining Company, should ensure that

he knows and accurately represents the meaning and proper

ut i l izat ion of  the Professional Engineering Cert i f icat ion on

documents which are prepared, by him or under his direction for his

cl  ient .
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7. The informal determination of fact of violation may

be appealed by fi l ing said appeal within 30 days of the date of

this Order, in accordance with statutory and regulatory

requirements, including placing the proposed assessed civi l penalty

in escrow.

SO DETERMINED AND ORDERED this loth day of September,

L 9 9 2 .

n r D
Gas

rector
Divis ion
State of

o f  o i l ,
Utah

and llining
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CERTIFICATE OF },IAILING

I hereby certify that I eaused a true and correct copy of the
foregoing FINDfNGS, CONCLUSIONS AND ORDER for Cause No. ACT|015 lO25
to be mailed by certif ied mai1, postage prepaid, the l0th day of
September  L992,  to  the fo l lowing:

Kimly C. Mangum
Mangum Engineering Consultants
388 E Boynton Road
Kaysvi l le,  Utah 84037

Wendell Owen
Co-Op Mining Company
P .O .  Box  t 245
Huntington, Utah 84528

. t
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