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HIAWATHA COAL COMPANY, INC.’S
REQUEST FOR REVIEW OF DIVISION ACTION
COMES NOW Hiawatha Coal Company, Inc., a Utah corporation (“Hiawatha”)
and pursuant to §40-10-22(3)(a) Utah Code and R645-300-211, Utah Administrativé Code
reduests éreview'by thé Board éf the action of the Division of Oil, Gas and Mining (the
“Division”) in denying that certain permit application filed by Hiawatha for transfer of perﬁait No
C/015/0025 for the Bear Canyon Mine from C. W. Mining to Hiawatha Coal Company, Inc (the
“Permit Application.”). A true and correct copy of the Division’s decision dcriying the Permit
Application dated April 2, 2009 (the “Denial of the Permit”) is attached hereto as Exhibit “A.”
- JURISDICTION
1. Hiawatha has an interest that will be adversely affected by tﬁe Denial of
the Permit and has, therefore, standing to bring this action under §40-10-22(3)(a) and R645-300-
211, Utah Administrative Code.
PERTINENT FACTUAL BACKGROUND
2. Prior to June 24, 2008 the Bear Canyon Mine was operated by C. W.
Mining, a permittee of the Divisioﬁ, of which Hiawatha is the successor in interest as

contemplated by §40-10-9(2), Utah Code arising from its acquisition of the assets of C. W.



2008.

2

Mining on June 24

3. Within 30 days of succeeding to the interests of C. W. Mining on June 24,

2008 and as required by §40-10-9(2), Utah Code, Hiawatha filed its application for a new

reclamation permit, and has continuously mined the Bear-Canyon Mine until the present, i.e., == 7= e o

almost 9 months, under the authority of §40-10-9(2), which states as follows:

A successor in interest to a permittee who applies for a new permit within 30 days

after succeeding to the interest and who is able to obtain the bond coverage Qf the

original permittee may continue surface coal mining and reclamation operations
according to the approved mining and reclamation plan of the original permittee
until the successor’s application is granted or denied.

4. The reclamation bond of C. W. Mining has remained in place during the
entire period from June 24, 2008 to the present time, although Hiawatha has attempted to obtain
its own reclamation bond coverage.

5. Hiawatha’s attcmpts to secure its own bond coverage have been
complicated by the fact that C. W. Mining’s creditors forced C. W. Mining. into an involuntary
- Chapter 11 proceeding in the U. S. Bankruptcy Court for the District of Utah styled Inre C. W.
Mining Company dba Co-Op Mining Company and numbered 08-20105, which has now been
changed to a Chapter 7 liquidation. (the “Bankruptcy Proceeding”).

6. In the Bankruptcy Proceeding the court issued what has been called its
“Preservation Order,;’ which has been construed by C. W. Mining’s creditors to inhibit any action
by Hiawatha to secure its reclamation bond and by the Division to issue a permit to Hiawatha.

| 7. As aresult of the court’s Preservation Order, Lyndon, from which
Hiawatha seeks to get its bond, has been unwilling to complete the bonding process, presumably
out of fear of violating the Preservation Order.

8. The Division prior to Apfil 2, 2009 had likewise been reluctant to finalize

the permit process, also presumably because of the pendency of the Preservation Order, although



' eXélr';isfey of 1ts regulévtdfy/ﬁélyice pO\‘Jverks.b Pfior to April 2, 2009, the most recent indication from
the Division was that it would issue the permit once the reclamation bond was secured by
Hiwath,

9. Hiawatha sought the order of the Bankruptcy Court to allow Hiawatha to
completé its bond application, but that request was denied.' In the meantime, Hiawatha’s hands
have been tied concerning the bond because of the Preservation Order and the Division issued its
;Cessation'Order on February 5, 2009 (the “Cessation Order”) rather than allow Hiawatha to
continue to mine pending the resolution of the peripheral issues surrounding the Preservation
Order. |

10.  Hiawatha has sought review of the Division’s actions concerning the
issuance of the Cessation Order and the Division’s refusal to alter or amend it on the basis that
the Cessation Order was illegally or improvidently issued, which is now pending before this
Board sub nom IN THE MATTER OF THE REQUEST FOR AGENCY ACTION OF
HIAWATHA COAL COMPANY, INC., PETITIONER, FOR REVIEW OF THE CESSATION
ORDER OF THE DIVISION OF GAS, OIL AND MINING OF FEBRUARY 5, 2009 FOR THE
BEAR CANYON MINE , Docket No. 2009-006 and Cause No. C/015/0025A (the “Initial
Appeal.”) |

11.  The Initial Appeal was originally scheduled for hearing before the Board
on April 22, 2009, but shortly after the hearing was set, the Division on April 2, 2009 issued the
Denial of the Permit, which made the Initial Appeal moot. Accordingly, Hiawatha sought, and

was granted, a continuance of the hearing of the Initial Appeal without date so that Hiawatha

'Because the Division action and any action taken by this Board are within its police
powers to regulate, Hiawatha believes that the Division and this Board are not bound by any
order of the Bankruptcy Court, as discussed in more detail below.

e ]

ation Order cannot limit the Division-or-enjoin it fromthe o+ wer imnet o



 Appeal.

ARGUMENT

-12. Asthe following discussion will show, Hiawatha'believes that the = ommna wa o

Denial of the Permit was based upon inaccurate facts and a misunderstanding on the part of the
Division of the legal effect of the Bankruptcy Court’s “Memorandum Decision” of March 18,
2009 as well as a misunderstanding of the effect of the Memorandum Decision upon the
Division.2
13.  The Denial of the Permit contains the following language pertinent to this
appeal:
On March 18, 2009 the bankruptcy court issued its Memorandum Decision in
which it determined that the purported June 24, 2008 ale to Hiawatha was in
violation of the court’s prior Orders and that the assets of C. W Mining, including
the operating agreement and the permit, are property of the bankruptcy estate and
subject to the trustee’s rights to liquidate the assets of C. W. Mining and/or to
assume or transfer the operating agreement and permit.
It is no longer possible for Hiawatha to complete the sale and transfer of the assets
and mine permit pursuant to application submitted in furtherance of the June 24,
2008 sale agreement. Accordingly the Division does hereby deny the application
for transfer of the Bear Canyon permit #C/015/0025 from C. W. Mining to
Hiawatha.
13. First, for the sake of clarity, the “Memorandum Decision” referred to by

the Division actually consists of 2 separate Memorandum Decisions, to-wit: the Memorandum

Decision Denying COP Coal Development Company’s Motion to Require the Trustee to Assume

’In the Initial Appeal Hiawatha submitted authorities and argument which support
Hiawatha’s position that the Division is not subject to the Bankruptcy Court’s orders in the first
place insofar as they might inhibit or interfere with the Division’s exercise of its police powers
and, consequently, that the Division should not be influenced by such an order. So as not to
unduly lengthen or clutter this appeal, Hiawatha incorporates those arguments and authorities
herein by this reference.

liiii

could appeal the Division’s Denial of the Permit and then consolidate this appeal-with the Initialc :
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" Exeéutory Contrét:fé or Unexpiréd Leases of the Debtor (the “COP Memorandum Decision”) and

or Reject Lease, and Granting Trustee’s Motion to Extend Time for Trustee to Assume or Reject oo s

the Memorandum Decision Denying the Motion of Hiawatha Coal Company, Inc. for Relief from -

the Automatic Stay to Complete Utah Division of Gas, Oil and Mining Reclamation Permit -« « =t e o

Requirements (the “Hiawatha Memorandum Decision™). Copies of each of those decisions are
attached as Exhibits “B” and “C,” respectively.

14.  Before discussing what the memorandum decisions actually said, it is
- important to note that the only issues before the court for decision at the time were those raised
by COP and Hiawatha. COP’s motion was “to require the Trustee immediately to assume or
reject any unexpired lease between COP and the debtor.” (Docket #398) Hiawatha’s Motion was
to attempt to obtain court authority “to complete the requirements of a reclamation permit . . ..”
(Docket #432) The Court’s orders (as opposed to the memorandum decisions) admittedly
denied those 2 motions, but did not go beyond the issues framed by the motions, as ‘the Division
seems to believe, nor could they, because they were not before the cour\t for decision in the first
place.

15. As areview of the memorandum decisions will reveal, there is no finding
of fact, conclusion of law or order in either Memorandum Decision which even purports to
foreclose Hiawatha’s right to operate the Bear Canyon mine. Neither is there any language that -
supports the Division’s conclusion that “the purported June 24, 2008 sale to Hiawatha was in
violation of the court’s prior Orders . . ..” Again, there is no finding or conclusion or order which
supports that statement. The Court’s Preservation Order of August 8, 2008 (Attached hereto as
Exhibit “D”) did not ﬁnd the June 24, 2008 sale invalid or illpgal, and its reach was only
prospective. Neither did the Memorandum Decision hold “that the assets of C. W. Mining,

including the operating agreement and the permit, are property of the bankruptcy estate and



~ subject to the trustee’s rights to liquidate the assets of C. W. Mining and/or to-assume or transfer: i i s

the operating agreement and permit” as the Division letter states.

16.  Hiawatha of course recognizes that the court in the COP Memorandum

Decision (pp. 20-21) found that because the cure period underthe 1997 agreement did not-expire - == “fe

until close of business on January 8, 2008, and the involuntary petition was filed the same date at
3:36 p.m. [prior to the close of busiriess], “any of the Debtor’s legal or equitable interests in the
Agreement became property of the estate under §54l(a)” because of the time overlap. Howgver,
the court did not identify what such legal or equitable interests were, if in fact there were any at
all. Furthermore, Hiawatha’s current leasehold interest in the Bear Canyon Mine is based upon a
coal operating agreement between Hiawatha and C. O. P. Coal Development Company dated.
June 23, 2008 (See Exhibit “E” attached), and not the 1997 Coal Operating Agreement, which
was terminated on January 8, 2008. It is Hiawatha’s position that its rights to occupy and mine
the Bear Canyon Mine under the June 23, 2008 Operating Agreement are superior to any rights -
that could be asserted by the Trustee, whether or not the Trustee bases such claims upon the 1997
Operating Agreement or otherwise, and thdse issues have yet to be determined by the Court.

17. A review of the Court’s findings in the COP Memorandum Decision under
the heading “Current Operation of the Beaf Canyon Mine” reveals the history of Hiawatha’s
mining operations; the Cessation Order from DOGM; Hiawatha’s continuing attempts to secure a
bond from Cumberland/Lyndon; and the testimony of Joe Kingston and Rachel Young that they
will not lease the Bear Canyon Mine to any entity other than Hiawatha, but there is nothing in the
findings that relates to or purports to limit in any way Hiawatha’s continuing operation of the
Bear Canyon Mine. The Court’s Conclusions of Law, which begin on page 16 of the COP
Memorandum Decision, reflect the court’s position that the 1997 Operating Agreement is not a

personal services contract (COP Memorandum Decision, p. 18); that it did not irrevocably



~ prevented the termination of the 1997 Operating Agreement by preventing action to terminate it - =~~~ =~~~

(COP Memorandum Decision, p. 22) The balance of the COP Memorandum Decision relates to
the Copﬁ’s dec;ision‘to ext;tnd the Tfuétee’s time to accept or reject-the 1997 Operating- - -+
Agreement. wahere does the COP Memorandum Decision even purport to méke a finding of
fact or conclusion of law, much less an order, which would in any way limit Hiawatha’s rights to
continue to operate the Bear Canyon Mine.?
| 18. A review of the Hiawatha Memorandum Decision likewise fails to
uncover any evidence of a finding of fact, conclusion of law or order which limits Hiawatha’s
rights under the June 23, 2008 Operating Agreement to continue to operate the Bear Canyon
Mine. While the Court acknowledged Hiawatha’s difficulties insofar as the DOGM permit and
“reclamation bond are concerned, there is nothing in the decision which purports to limit the rights
of Hiawatha in-any way to operate the mine.
19.  Hiawatha beiieves that this Board may take the actioh'requested by
Hiawatha bécause the Court lacks jurisdiction to make rulings which might interfere in the
regulatory process of the Division of Gas, Qil and Mining or the Board in theAexercisc of its
police powers. Forrexample, in Bickford v. Lodestar Energy, Inc., 310 B.R. 70 (E.D.Ky. 2004), a
coal ‘mining case with facts very similar to the facts in this case, the district court reversed the
bankruptcy court conclusion that the enforcement of certain reclamation bonding requirements by
the state agency charged with that obligation was a violation of the automatic stay.  The district
court concluded at 78-79 that the bonding requirement “serves the purpose of protecting the

citizens of the Commonwealth against the dangers posed by land that is not reclaimed and

’It is important to note that Hiawatha also continues to mine the Bear Canyon Mine under
the authority of DOGM’s Cessation Order, which allows continued operation until the “current
longwall panel” is completed, which has not yet occurred.

7



e [efhj)hasis éddedj “Tyh'e’vpoint here, of cdurse, is that the State’s regulatory powers to enforce the

bonding requirement are an exception to the automatic stay at 11 USC §362(b)(4) and not within

the court’s power to enjoin. ‘See also Inre Yellow Cab Co-Op. Ass’n, 132 F.3d591,599 934 -~ v o

(10" Cir. 1997) (State administrative agency’s action to reduce the scope of an operating
certificate “was governmental action” exempted from the automatic stay by §362(b)(4)); and In
re Commerce Oil Co., 847 F.2d 291, 295 (6" Cir. 1988) (“Congress clearly intended for the
| police power exception to allow governmental agencies to remain unfettered by the bankruptcy
code in the exercise of their regulatory powers.”)
 CONCLUSION

20.  Based upon the foregoing, it is Hiawatha’s position that the Division’s
action is entirely unsupported in law and fact, and its conclusion that “[i]t is no longer possible
for Hiawatha to complete the sale and transfer of the assets and mine permit pursuant to

application submitted in furtherance of the June 24, 2008 sale agreement” is unsupported in fact

™ ~—

Pefer W. th‘? Attorney for Hiawatha

or law and/or is clearly erroneous.

DATED this 4 —day of May, 2009.

614 Newh Building

10 Exchange Place

Salt Lake City, UT 84111
Tel:  (801) 322-5555
Fax: (801) 322-5558
email: pguyon@yahoo.com

c\wpl 2\clientfiles\hiawatha_aquila\DOGM_administrative_matters\10.hiawatha_2nd_appeal_from_division_action.wpd
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Lieutenant Gavemor Division Director

] DEPARTMENT OF NATURAL RESOURCES =

April 2, 2009

CERTIFIED RETURN RECEIPT REQUESTED
7004 2510 0004 1824 9689

Elliot Finley, Resident Agent
Hiawatha Codl Company
P.0. Box 1240
Huntington, Utah 84528

Peter W. Guyon

Attorney for Hiawatha

10 Exchange Place #614
Salt Lake City, UT 84111

Russel S. Walker o
Attorney for C. W. Mining
265 Bast 100 South #300

Salt Lake City, UT 84111

F. Mark Hansen

Attorney for Standard Industries
431 North 1300 West

‘Salt Lake City, UT 84116 -

Lon A. Jenkins

Counsel for Cumberland

Jones Waldo, Holbrook & McDonough
170 South Main Street, #1500

Salt Lake City, UT 84101

. Kenneth A. Rushton, Trustee

99 West Main Street, #202
Lehi, UT 84043

Michael N. Zundel

Chris Jones

- Prince, Yeates & Geldzahler

175 East 400 South #5900
Salt Lake City, UT 84111

SUBJECT: Decision regarding application for Permit Transfer for the Bear Canvon Mine

C/015/0025, Task ID #3215

Dear Sirs:

On August 4, 2008, the Division received an application from Hiawatha Coal Company,
"Inc. (Hiawatha) for transfer of C.W. Mining’s permit No. C/015/0025 (Bear Canyon Mine) to
Hiawatha Coal Company. Notice of the intent to transfer the permit was made in the Emery
County Progress on July 1, 2008, which was well before the Division received the transfer

application. Thereafter, on August 8, 2008 the Division was advised of a bankruptcy proceedin
and of the issuance of an order from the bankruptcy court restricting C.W. Mining from takinguran
further actions to-complete the transfer prior to notice and further hearings by the court.

1594 West North Temple, Suite 1210, POBox 145801, Salt Lake City, UT 84114-5801
telephone (801) 538-5340 » facsimile (801) 355-3940 « TTY (801) 538-7438 « www.ogm.utah.gov

DNR
—~

OIL, GAS & HINING

EXHIBIT™A"
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Wlule the bankruptcy procecdmgs continued, the Division proceeded to review :
Hiawatha’s application. Afier several iterations, the required ownership and control information
- was provxdcd Since November.20, 2008, or earlier Hiawatha was advised that it must obtam a -
- bond prior to Dw;s_mn approval and transfcr of the permit. Despite numerous demands and -
extensions, o bond was provided and consequently Cessation Order #10034 was issued,on“‘"f Co
February 5, 2009.

The Cessation Order allowed for abatement by Hiawatha in the event that it was able to
provide the required surety, and if the Division approved transfer of the permit. The CO
provided that such an approval of the transfer by the Division, if any, would be subject to all
further orders of the bankruptcy court granting or denying approval of transfer of the permit from
C. W.Mining Co. to Hiawatha.

On March 18, 2009 the bankruptcy court issued its Memorandum Decision in which it
determined that the purported June 24, 2008 sale to Hiawatha was in violation of the court’s
prior Orders and that the assets of C.W. Mining, including the operating agreement and the
permit, are property of the bankruptcy estate and subject to the trustee’s rights to liquidate the
assets of C.W. Mining and/or to assume or transfer the operating agreement and permit.

1t is no longer possible for Hiawatha to complete the sale and transfer of the assets and
mine permit pursuant to application submitted in furtherance of the June 24, 2008 sale
agreement. Accordingly the Division does hereby deny the.application for transfer of the Bear
Canyon permit # C/015/0025 from C.W. Mining to Hiawatha.

You have the right to appeal this decision denying the transfer of the permit pursuant to
Utah Code §40-10-30(1) and R645-300-211 Utah Administrative Code by filing a request for
agency action in accordance with the Rules of the Board within 30 days of the notice of this
decision.

i ely, |
JohnR Baza ]
Director

JRB/sqs )
0:\015025. BCN\FINAL\WG3215\hiawatha decision on transfer of perrmt.doc




Certlﬂcate of Service Page 1 of 29

The below described is SIGNED. R
A7

- Dated: March 18, 2009 v

JUDITH A. BOULDEN
U.S. Bankruptcy Judge

IN THE UNITED STATES 'BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH
Inre: , Case No. 08-20105
C.W. MINING COMPANY, a Utah Chapter 7

corporation,

Debtor.

LOPMENT COMPANY’S
, OR REJECT LEASE, AND

g IME FOR TRUSTEE TO ASSUME
OR REJECT EXECUTORY CONTRAC'ffS R UNEXPIRED LEASES OF THE

DEBTOR:"

Before the Court are two > O.P. Coal Development Company’s (COP)

Motion to Require the Trustee:tosAssume-or Reject Lease (Assumption Motion); and (2) the .

chapter 7 trustee’s Motion t tend Time for Trustee to Assume or Reject Executory Contracts

or Unexpired Leases‘of ébt,qps (Extension Motion).
briefed the legal issues and presented evidence and argument to the

Court. Follow ‘f‘:‘%fou"‘f';days of evidence concluded shortly before the expiration of the time limit

~ Opin0540.wpd March 18, 2009

Entered On Docket: 03/18/2009 o EXH | B I]’“ B n
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Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09:23:30:33 . .Desc lmaged:
’ Certificate of Service Page 3 of 29

case on November 13, 2008 Aﬁer a dlsputed electlon, on January 8, 2009 the Court ordered that i checins oo

'”"the interim trustee Kéﬁneth A. Rushton (Trustee) serve as the trustee in'the chapter 7 case.
The Agreement
The Assumption Motion and Extension Motion relate to certain real property and other.. oo oo
“executory contracts and leases. The real property lease, designated as the Coal Operating
Agreement (Agreement), was executed in March of 1997 by Ben Stoddard, as president of the

Debtor, and Joe Kingston, as president of COP. Under the Agreement, COP as owner granted

ﬁ%%beciﬁc defaults including delinquent royalty

terminated?and all of the rights of the [Debtor] shall cease and be wholly

Opin0540.wpd ~ 3 March 18, 2009
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Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09:23:30:33.::Desc’ Image :
' Certificate of Service Page 4 of 29 ernmioars

determined and [COP] may at once take possession of any or allof the propertles CEL AT LRED BOSateLy
herem descnbed A i

The Debtor and COP apparently considered that the Default Notice triggered the commencement
of the 60-day cure period under the Agreement. |

Aquila considered the Agreemént to be a valuable asset from which it could collect its
Judgment and was concerned that the Debtor might attempt to transfer its assets or terminate the
Agreement to prevent Aquila from executing and recovering its judgment. At Aquila’s request,

on December 19, 2007, the USDC entered a Supplemental Order in Aid of Enforcement of

the Agreement.

} Carlk
Directors of that e;
Stoddard. Pauls is the Trustee in Trust Carl ngston mdlcated that this position is akinto a
Chief ExecutiveiOfficer. he Debtor’s Statement of Financial Affairs shows that John Gustafson also
acted as the Debtor’s vice president.

N There was testimony that Rachel Young, Paul Kingston, and Joe Kirigéton are all

shareholders in COP, although Rachel Young testified that she is no longer a shareholder.

Opin0540.wpd - 4 - March 18, 2009
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Case 08-20105,. DOQ54

Filed 03120/09 Entered 03/20/09 23:30:33 ::Desc Imaged
ertificate of Service Page 5 of 29 (e

~On January 3, 2008 Joe ngston on behalf of COP sent a letter-to-the:Debtor that - I

| pr0v1ded “You are hereby notlﬁed that as per the terms of the [Agreement] between [COP] and -

[tile Debtor], the [Agreement] will be canceled at the end of the notice period unless the default is

~ cured prior to the end of the 60 day notice period.” Sixty days after service of the Default Notice. . oo

was January 8, 2008. Inresponse to this letter, Reynolds contacted COP to seek a resolution by
which the Debtor could avoid termination of the Agreement. Joe Kingston on behalf of COP then

sent letters dated January 5, 2008 and January 6, 2008 to Reynolds in which COP sets forth lists

of terms that the Debtor would have to comply with in order to continue mining .+

& e

action that might result in the termination of the Agreement, and.the fact that the default period

had yet to expire, Reynolds agreed to the terms of the! CGOP and the Debtor then

purported to enter into a new Coal Opera{mg Agr on. "nuary 6, 2008 (New Coal

Operating Agreement) under which the Debtor would*¢8ntinue to have the right to mine coal at

the Bear Canyon Mine.
voluntary Filing and Sale
On January 8, 2008; ’vrior to; the close of business, Aquila and other petitioning éreditors
filed an involuntéry ban ¢ ti"&on against the Debtor. After this (iate, the Debtor continued

to operate the Bear:Ca Qn}Mvine under § 303(f) of the Bankruptcy Code. The Debtor maintains

that its authorization to' conduct mining operations arose under the New Coal Operating

Agreement, not under the Agreement. On May 9, 2008, the Debtor received another letter (May ,

Opin0540.wpd 5 March 18, 2009




Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09 23:30:33 :::Desc’ lmaged
Certlflcate of Service Page 6 of 29

9t Letter) from Joe ngston on behalf of COP reminding Reynolds that the Agreement ‘had been """
T:"terrmnated assertmg that the Debtor had faxled to meet the conditions to accept the New Coal
Operating Agreement, and notifying the Debtor that unless all terms of accel;tance were met by
June 5, 2008 the Debtor must vaéate the Bear Canyon Mine by July 5,2008. It-was'shortlyafter - @woionn i
receipt of the May 9™ Letter that Reynolds began contemplating a sale of the Debtor’s assets to a
third party.

Reynolds testified that by May 2008, the Debtor was unable to meet its contractual and

the Debtor’s assets, but that no party was interested based on thescom grﬁ%nt of the

involuntary case against the Debtor. As a result, Reynolds E)nt@ d Elliot Finley (Finley), the

president of Hiawatha Coal Company, Inc. (Hiawatha);iin late:May 2008. Hiawatha, which

occupied a mine permit area adjacent to the Bear: , had previously mined coal from |

above-ground slurfy residue, but did not begi underg‘réund coal mining until June 2008. Finley,

who worked in computer programming an %otk design before June 2008, had worked atone

time as a miner for the Debtor, but had'not been employed in a management level position and

had no longwall mining expi ini_y’s brother Nate, who is Hiawatha’s vice president, did

not work full time for ”maintained outside employment before June 2008. Mark

Reynolds, Charles: ' ynolds’® brother and Hiawatha’s mining engineer, worked as a compliance

3 It is unclear, however, if that circumstance occurred because the Debtor continued to pay

pre rather than postpetition debt, because the Debtor made payments to COP under the New Coal
Operating Agreement rather than the Agreement, or because of adverse operational circumstances.

Opin0540.wpd 6 March 18, 2009



Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09 23:30:33 “Desc'lmaged -
‘ Certificate of Service Page 7 of 29 o erumc

officer for the Debtor and now performs that function for Hiawatha. - Prior to June 2008, eiens S fiiam i
.":A‘TTHlawatha contracted w1th the Debtor to do its compliance work. The Finleys and the Reynolds
are all members of the Davis County Cooperative Society, Inc.

~Reynolds testified that after his initial contact with Finley, he:contacted Joe Kingston on =+ 7 i v
behalf of COP to determine if COP would be amenable to the sale of the Debtor’s assets to
Hiawatha. Finley, Reynolds, Paul Toscano (bankruptcy counsel for the Debtor) (Toscano), and
Carl Kingston gave inconsistent testimony about thtair respective imtolvement in thc negotiation,

preparation, and execution of the Purchase and Sale Agreement between the Debtoriand

Hiawatha (Sale Agreement). For example, according to Reynolds, his involvement, in th

w of the Debtor’s Corporate Ownership Statement reveals that Paul Kingston,
Rachel Young , and John Gustafson are shareholders of the Debtor. Paul Kingston is also a shareholder of
COP.

Opin0540.wpd 7 " March 18, 2009



Certificate of Service Page 8 of 29

officers of Debtor COP and Hlawatha The Debtor also contemplated a sale to an entity whose ... 5o v wim
premdent (F mley) had no managenal expenence in underground mining and was not experienced -

n longwall mining.

- There was also inconsistent testimony regarding the Debtor’s alleged voluntary: = =+ i moes
relinquishment of its coal mining leases. Reynolds testified that the Debtor voluntarily
relinquished its interest in any coal mining lease it had with COP so that COP could enter into a
new coal mining lease with Hiawatha and that this decision was discussed at a meeting where

Toscano was present. The decision was purportedly memonahzed in a letter Reyiiolds sent to

COP on June 23, 2008. Toscano'and Carl Kingstonboth testified that theyaedid ot see: copy of

this letter until it was faxed to them on or about JuIy 8,2008. And dgﬁsp mg J unselto the
} 7 Ny, &

Debtor, Toscano never recalled a meeting where this voluntary relinqui

testified that Hiawatha is owned by its shareholders. Some of those shareholders
are Finley, Paul Kingston, and Earl Johnson. World Enterprises employs Rachel Young and she also acts
as its Secretary Treasurer. She services notes for ABM, Inc. and also does at least enough work for
Security Funding, Inc. that this entity authorized her to file a proof of claim on its behalf.

Opin0540.wpd 8 March 18, 2009
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transfer of assets hsted in thxs paragraph shall include but not be limited to the permits listed-ons+=::

permit by which the D”ebtor;is authorized by the Utah State Division of Oil, Gas and Mining

Exhlblt ‘B’ attached hereto and Wlll be sub]ect to any required approvals of third parties.” The ~~ =~ -

- (DOGM) to conduct mining operations is included in Exhibit B-to the Sale Agreement. = «-:=: wiein o wviise

When or if the sale was actually consumrhated is difficult to determine. After the end of
June 2008, the majority of the Debtor’s employees went to work for Hiawatha including Charles
and Mark Reynolds. The Bear Canyon Mine continued to be mined using the equipment

previously used by the Debtor (and which are the subject of some of the other exetiitory contracts

gp

sister) and the Debtor and Joe KlngstorL The Debtor’s on-road 3 hlcles were never retitled to

Hiawatha. Hiawatha allegedly paid the purchase price’g‘\ 14 075;007.69 through an assumption

of the Debtor’s secured debt owed to World En e,cvufity Funding, Inc., and ABM, Inc.

and Finley eventually executed assumptio ement§¥vith these three entities. However,

Hiawatha did not pay any amounts to.} ‘@ntities and in December 2008 Rachel Young
) alf of World Enterprises, Security Funding, Inc. and

cured amounts Hiawatha assumed and unsecured amounts. Although

was not intended to rqéf;i’eve the Debtor of its secured debts. Instead, the parties intended both the

Debtor and Hiawatha to remain liable for those secured claims after the sale. The Sale Agreement

did not include an assumption of the judgment that the Debtor owed to Aquila.
Opin0540.wpd 9 . March 18, 2009



Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09 23:30:33 = Desc lmaged
~ Certificate of Service Page 10 of 29

Agam, when and 1f the sale was actually consummated is difficult to determine, but what.is-:
’ clear from the ev1dence presented is that some of the sale documentation was not completed and -

executed in late June 2008, including the documentation necessary to cause various governmental

: ,authoritieS, including DOGM, to transfer the Debtor’s right to mine coal to:Hiawatha: i, <0 7o o i il oy

The Preservatlon Order
Shortly after June 24, 2008, Aquila filed the Motion of Aquila, Inc. for Order Preserving
and Protecting Assets of Bankruptcy Estate and Requesting Notice and Hearing in Connection

With Debtor’s Purported Sale of Substantially All Operating Assets to a Relate:

(Preservation Motion). After an evidentiary hearing, this Court entered itsg,_f,Mem@ andum
Decision Denying in Part and Granting in Part Motion of Aquila, Inc, for

Protecting Assets of Bankruptcy Estate and Requesting Notice andsHearing, in Connection With

the sale. By documenfbwith an effective date of October 30, 2008, Reynolds and Finley executed
a Transfer and Assumption Agreement with John Deere related to a John Deere 320 Skid Steer

Opin0540.wpd ‘ 10 March 18, 2009
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Loader used at the Bear Canybn Mine. The Debt;)r and Hiawatha have attempted to persuade. . -

* DOGM to reissue the permit to mine the Bear Canyon Mine, and to transfer the Debtor’s *~ — ~

reclamation bond into Hiawatha’s name.
Trustee’s Actions
Once appointed, the Trustge began investigating assets that may be available for
distribution to creditors, including recovery éf transferred assets under a variety of legal theories.

The Debtor has complicated this process by filing an incomplete Statement of Financial Affairs

and Schedules, and by filing late its list of creditors. The Trustee has spent muchs early

conditions and equipment, and the marketability

After visiting the mine, reviewing the Debtor’$'tecords, other state and federal agency ‘

witig various individuals, the experts issued a report

in which they expressed concern abo t'the e‘btor’s and Hiawatha’s ability to effectively manage

the operation of the mine, t¢ ith the numerous safety and regulatory requirements, and

to cost effectively extractithe coal‘using the longwall mining method. Pollastro encountered some

resistance fron};{th former crﬁployees of the Debtor when tryirig to investigate the Bear Canyon

he and the Trustee were denied access to the mine without a court order.
Norwest requested information about historical costs and production, coal quality, and other data

from the Debtor’s former employees. The former employees initially denied him access to the
Opin0540.wpd 11 March 18, 2009
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computers. and records a:

provided, it was ihcdrﬁplete and did not provide the level of detail requested within a time frame =~ =~

to be useful in the expert report. Despite these road blocks, Weingand and Pollastro were able to

reach the following conclusions:

. The total amount of coal reserves are estimated to be between 16 to 25 million
tons of coal based on current data.

. The total value of the in-place coal reserves at Bear Canyon Mine range between
$4 million and $20 million. :

. Estimated coal production costs for the Bear Canyon Mine are between $30- $40
per ton, F.O.B. rail.

. The market value of the coal ranges from $50-$75 per ton, F.O.B
market and from $27-$40 per ton, F.O.B. rail on potential long term contract

. The close proximity of the Bear Canyon Mine to coal users.and
market will invite offers to purchase the mine.

. Cessation of longwall mining for a period of time w1115 ot
of the mining equipment.

:on the spot

ges'in the coal

promise the integrity

questioned the following: the Debtor’s decision to cha.nge mmmg method from continuous

mining to longwall mining; the Debtor’s questional record; its lack of longwall mining

expertise; and its productivity levels. Boi olds and Finley disputed some of Pollastro’s

is very familiar with the sandstone channel’s in the mine

conclusions. Specifically, Reynolds, w

and the access available to mine'th Hi _,,\a‘fi]a Seam, challenged Pollastro’s estimates of the cost

of accessing all of the Bear Can on Mine reserve and the potential damages to the longwall

equipment if mmmgls emporarily shut down.

In conﬁectlorf vith his investigation, Pollastro contacted potential purchasers to gauge

interest. Some oFfthe entities contacted were Arch Coal, CONSOL Enérgy and various
investment groups. In sum, Pollastro concluded that the right to mine the Bear Canyon Mine is a

Opin0540.wpd 12 March 18, 2009
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e valuable asset that épuld be succeSsﬁ;lly marketed and sold. The Court finds; based-upon the™ == ==rmeies oo oo

~credibility of the witnesses, that Pollastro’s conclusions are credible.

The Trustee has yet to conclude his investigation into or recovery of the Debtor’s assets,

and on January 5, 2009 filed the Extension Motion seeking the maximum:extension to assume or i &iuiis G

reject the Agreement and an additional extension to assume or reject the other executory
contracts or until June 11, 2009. By an order effective January 12, 2009 and entered February 2,

2009, the Court extended the time for the Trustee to assume or reject the executory contracts or

unexpired leases of personal property until March 13, 2009. COP has objected,uf%"?f:",%ll“ rustee’s

Mine, but Reynolds testified that he has grave ¢ garding the integrity of the mine and

potential damage to the longwall mining e ipment if mining stops for even a short pério~d of

time. Reynolds also has concerns abou ¥ of the Bear Canyon Mine to continue

operations without additional ca; equipment. Finley testified that despite his efforts to

rehabilitate the mine opera ion, the mine operated at a loss from June 24, 2008 until January or

February 2009. At thdt time, DGM issued a cessation order instructing Hiawatha to stop all

continuous mining:(including \development of future longwall panels) and requiring all longwall

1e current panel is completed. The cessation order was issued because the

Debtor’s DOGM mining permit has not been transferred to Hiawatha yet. According to Finley,

Opin0540.wpd 13 ' , March 18, 2009
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Hlawatha must post a reclamat1on bond before DOGM will transfer the mining permit:®: Finley *= =

and Reynolds testlﬁed that the Debtor currently has a bond with Lyndon Property Insurance *

Company (Cumberland/Lyndon) (which it is required to maintain as per the Sale Agreement)’ that

-~ is secured by a certificate of deposit or a letter of credit with U.S: Bank. It is Finley’s -+ oot oo = oo o s
understanding that Cumberland/Lyndon is only waiting for this Court’s approval to transfer the

bond to Hiawatha and, once that is accomplished, DOGM will lift the cessation order and issue

the mining permit to Hiawatha. Reynolds testiﬁed that Hiawatha did not have sufficient resources

to obtain its own bond at the time of the sale, but if the cessation order were lifte may be able -

to obtain its own bond because after terminating continuous mining operations, the mine has

begun to be profitable. But Reynolds also indicated that the operation needs substantial additional
capital and equipment to become profitable as a longwall opera’giaﬂ.

Since the filing of the Extension Motion, various in I‘wduéls assocmted with the Bear

are not interested in working with or entering int S ,,With any company other than

Hiawatha. For instance, Joe Kingston and 5, who are brother and sister, both

Section 1.05 of the Sale Agreement states: “[Debtor] agrees to maintain the reclamation
bonds and its workers compensation insurance, in order for [Hlawatha] to complete the assumption or
replacement of [Debtor’s] bonds and insurance.”

Opin0540.wpd 14 March 18, 2009
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‘onthe market from time to time. Hiawatha itself (through Reynolds) maintains:that.it wﬂl MOt il sl

:Vallow any other c mpany to access the Bear Canyon Mine through its portal or-access pomt
Joe Kingston also testified that he has special trust and confidence in those individuals
currently employed by Hiawatha bébausq many of those individuals worked for the Debtor,:prior. e T 6
to the sale in Jurie 2008, he has observed them over the years and finds them to be trustworthy,
’responsive, and competent, and has had few if any problems with the Debtor and its former
management since 1997. This testimony stands in stark contrast to the numerous letters COP

issued durjpg 2007 and early 2008 informing the Debtor of its failure to fulfill it; ments and

obligations to COP under the Agreement. Much of Joe Kingston’s testimgn& focused on the trust

and confidence he places in the employees and managers who are curr -t th Aéa_r Canyon

Mine. Joe Kingston testified that his willingness to enter into a ne Wﬁcv)alggmuﬁg lease with

yspressed for the names of
these men in whom he places such trust and confidenc ¢ Kingston listed the following
individuals: Reynolds (Président of the Debtor a >'manager for Hiawatha), Finley

(current President of Hiawatha), Ken Duffet (safety), atid Kevin Peterson (mine operations and

fabrication).

Joe Kingston maintains thatithe gr ment was only executed in 1997 because of the A

special trust and confidence ) these and other unnamed men, but there was little evidence

that Joe Kingston a he(‘Iﬁan the special skill or knowledge of those employed by the

Debtor in 1997 wher reement was executed, or that the parties contemplated a close

association between them in the actual operation of the Bear Canyon Mine. This testimony is also

belied by paragraph 10 of the Agreement which states that “[e]ach obligation hereunder shall

extend to, and be binding upon, and every benefit hereof shall insure to, the heirs, executors,
Opin0540.wpd 15 March 18, 2009
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administrators, .successors, or assxgns of thc respective parties hereto.”: In total, the-Court found:. i i tenimuins

= J(‘)“e; @gston s testlmony on thls issue to be self-serving and less than credible.
From the above findings of fact, the Court makes the following conclusions of law.
IIL ASSUMPTION MOTION
In the Assumption Motion, COP asks this Court first to determine whether the Agreement
is an unexpired lease that the Trustee can assume or reject under § 365. If the Court finds that the
Agreement is an unexpired lease, then COP urges the Court to immediately require the Trustee to

assume or reject the Agreement.

Section 365 authorizes the Trustee to assume or reject unexpired leases“of the Debtor.

An unexpired lease becomes property of the estate under § 541, if it has\y ';firgnated prior to a

bankruptcy petition being filed.'® A trustee has this authority eve thesdebtor has defaulted

subsequent trustee to assume.'?
A. Statutory Exclusion

COP first asserts that the Agreement’is ni ‘assumable because it falls within the

parameters of § 365(c)(1)(A), consti tés aépeféonal services contract, and is therefore excluded

roup, Inc. v. BMUW of N. Am. LLC (In re Motorcycle Excellence
. ED.N.Y. 2006) (finding that unexpired franchisee lease is
states:

ent of a case ... creates an estate. Such estate is comprised of all the

wherever located and by whomever held:

[A}ll legal and equitable interests of the debtor in property as of the

ent.of the case.

" See § 365(b).

12 Moody v. Amoco Oil Co. (In re Moody), 734 F.2d 1200, 1212 (7th Cir. 1984).
Opin0540.wpd 16 March 18, 2009
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from the kind of executory contracts that a trustee may assume: A personal services contract:s:

jone ;‘whlch is personalimwnetﬁre Where the personal needs, characteristics or personality of the ==« oot e
obligee are dominant factors in the reason for contracting.”"’ Joe Kingston testified that he has

particular confidence in Reynolds, Finley and various other individuals who conducted and are - <o oo
now mining coal at the vBear Canyon Mine because they have done a good job, they are willing to

work with other surface users, he has known them for years, and he would not have such

confidence in any other operators. Joe Kingston stated that the personal characteristics of the

workers were dominant factors in COP’s reasons for entering into the Agreem

balance of the evidence on this point suggests otherwise. First, the Court notes

Hiawatha. Joe Kingston was able to name three or four individuals in whom he has specific trust

and confidence and who still work at the Bear Canyon® other than naming these

individuals, COP has not demonstrated persons o amed under the Agreement that are so

personal in nature that the characteristics rsonality’of the coal mine operator could be.

deemed a dominant factor in the reasons f6 :enter-u‘i% into the Agreement. Second, the Agreement

bears no resemblance to a personalservicesicontract and, in fact, contains a provision that allows

the rights and obligations o the Agr:eemgnt to be assigned. Joe Kingston’s self-serving and

unpersuasive testimony o this issue is unconvincing to this Court.

: Shelton, 584 P.2d 875, 877 (Utah 1978). In determining whether a contract is
one for personal'services, the-Court looks to applicable state law, and in the absence of any ambiguity, the
Court looks first within the four corners of the document to determine its meaning. See Flying J Inc. v.
Comdata Network, Inc., 405 F.3d 821, 831 (10th Cir. 2005) (noting that “Utah law is unsettled on the
issue whether the court may go beyond the four corners of the contract to determine whether the contract is
ambiguous™).

Opin0540.wpd 17 March 18, 2009
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In support of its argument, COP refers to the case of Powerine Co:v.:Russel s Inc:' :In’ « 1+ =<5

‘that case, the court found that a gasoline service station lease was a-personal services contract <+~ i i L

because it was exécuted on a written form Where the provisions regarding th¢ assignment of the

lease and subleasing had been stricken out." The court found that this demonstrated the parties” - - e s
intent to enter into a personal services contract that was not assignable.'® The facts and

circumstances of Powerine are distinguishable from this case. Here, the contract clearly provides

for the assignment of the rights .and obligations under the Agreement. There is simply no

indication, but for Joe Kingston’s sketchy testimony, that the original parties to thé"A

intended it to be a personal services contract.

The Court concludes that the Agreement

of'nonresidential real property. Itis

not statutorily excluded from assumption e Trustee as a personal services contract or a

contract to make a loan. Therefore, the -ement falls within the purview of § 365.

>

17 Under § 365(c), the Trustee may not assume an unexpired lease “whether or not such

contract or lease prohibitsor restricts assignment of rights or delegation of duties, if . . . (2) such contract

is a contract to make a loan, or extend other debt financing or financial accommodations, to or for the

benefit of the debtor, or to issue a security of the debtor. . . . , v .
Opin0540.wpd 18 ' March 18, 2009
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B. Prepetition Termination *
Under §54 1"(5)'(2)"and‘ § 365, the trustee does not have the authority to assuthean -

unexpired nonresidential lease that terminated prior to the filing of the bankruptcy petition, and

such a lease does not become property of the estate.'® “However, the termination mustbe =+ o - 0 =

complete and not subject to reversal, either under the terms of the contract or under state law.”"”

In determining whether an unexpired lease has terminated prepetition, and the extent of a debtor’s

interest in property as of the petition date, courts must refer to state law.”* Consequently, this

Court must look to the Agreement and Utah law to make this determination. Undk it ih Iaw, the

initial review of a contract begins with a court examining the contract itselfito asce ain he intent

of the parties.”> COP sent the Default Notice to the Debtor (at the earliest) ovember 9, 2007

informing the Debtor that it was in default. The Default Notice prowvi Debtor with sp¢ciﬁc
actions that the Debtor needed to take to cure that default. /T
the Debtor had 60 days after the Default Notice was gi

may be terminated and all of the rights of the [D

21

contract interpre ‘requ e, [1]f the language w1thm the four corners of the contract is unambiguous, that
courts first lookito the four corners of the agreement to determine the intentions of the parties ... from the
plain meaning ofithe coptractual language. However, Utah law does not strictly require courts to only view
the terms of a contract within its four corners, according to their plain meaning, when making the

~ determination of whether there is an ambiguity in a contract”) (internal citations and quotations omitted)
(emphasis in original).

Opin0540.wpd 19 ' March 18, 2009
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COP may at once take possess1on of any or all of the properti¢s Herein described:"? Sixty-days

}:”from November 9 2007 (Fnday) Was J anuary 8, 2008 (Tuesday). The cureperiod did not expire
| until close of business on January 8, 2008. The involuntary petition was filed on January 8, 2008

at 3:36 p.m. prevailing MST. The ter‘rhi'nation ofthe Agreement was not complete under its -
default pfovision when the involuntary pgtition was filed. As such, any of the Debtor’s legal or
equitable interests in the Agreement became property of the estate under § 541(a).

COP attempts to undermine this conclusion by producing various January 2008 letters that

under the Agreemen when the petition was filed because the Agreement had not automatically

2 Emphasis added.

% Moody, 734 F.2d at 1213. A
Opin0540.wpd . 20 March 18, 2009
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Atermmated and any act to prematurely terminate the lease v1olated the:Supplemental Order::Asa-

result the Agreement and any rlghts thereunder became property of the estate.

C. Postpetition Termination

COP maintains that even if the Agreernent had not terminated pre-petition, it is not = -+

‘assumable by the Trustee for other reasons. First, COP argues that the automatic stay did not toll

the running of the 60-day cure period and, as a result, the Agreement terminated at the end of
business on January 8, 2009. But a review of the default provision of the Agreement does not

support this alfgument. The Agreement clearly states that COP may terminate the‘Afgreement if

the Debtor fails to cure within the 60-day cure period. Although the Agreernen es 1 include

what specific action is needed, COP must take some action in order to exercise itstdiscretionary

authority at the end of the 60-day period to terminate the Agreements by the time the 60-day

cure period had run (the end of business on January 8, 2008) nvolufitary petition had been

rd

filed and the automatic stay prohibited COP (or any other r) from seeking termination of

the Agreement without first getting relief from th
ment is distinguishable from this case.”

The case law cited by COP in support of this at

Admittedly, the automatic stay does not stop the rmination of a contract that automaticauy

expires by its own terms.”® For example, in oody the dealership agreements executed between

# Section 362ta)

= In sup
Trigg v. United S
1200; In re Po!

In re West Pine

otion, COP has relied or at least cited in support the following cases:
erica Dept. Of Interior, 630 F.2d 1370 (10th Cir. 1980); Moody, 735 F.2d
orp., 242 B.R. 121 (S.D.N.Y. 1999); Memphis-Friday's Ass'n, 88 B.R. 830;
onstruction Co., 80 B.R. 315 (Bankr. E.D. Pa. 1987); In re Compass Development,
Inc.,55B.R.2 ,,ankr' D.N.J. 1985). Each of these cases dealt with contracts that were subject to
automatic termination, , were not curable, or that expired under their stated terms. They did not includes
leases that were curable at the time the bankruptcy petitions were filed.

% Moody, 734 F.2d at 1213. o : -
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thirnt T anrnmal:

‘the debtors and the creditor were sub]ect to automatic termination-90:days-after notice was = oihinat in aniamai

provxded th the debforé 7 The 90 day termmatlon notices gave the debtors'no right to cure once*
the notices were issued.” The court concluded that the automatic stay did not give the debtors
any greater rights than those granted to them in the contract,wahd‘at,the time the bankruptcy .- oo s
petition was filed, those contract rights were limited to the remaining portion of the 90-day

termination period. The court stated that “[t]he automatic stay does ﬁot toll the mere running of

229

time under a contract, and thus it does not prevent automatic termination of the contract.

- Ultimately, the court held that the debtors had no right to assume or reject the deale;

agreements under § 365 because § 362 did not toll the automatic termination of d¢ érship .

‘agreements.” Unlike the dealership agreements in Moody, termination ofithe Ag eement was not

automatic at the expiration of the 60-day cure period.*' COP stillshay ake steps to terminate

the Agreement once the 60-day cure period had expired anfdé it was,prectuded from doing so by

the automatic stay.

2 Id.
2 Id. at 1213.

¥

30 Id.  The second;type of contract in the Moody case were jobbership agreements. The
Jjobbership agreements were unlike'th f"dealershxp agreements because the jobbership termination notices
gave the debtors 15 day articulated default. The debtors in Moody filed their bankruptcy
petition before the 15- riod had expired. In contrast to the dealership agreements, the Moody
court allowed the debto; assume or reject various jobbership agreements under § 365 because “[a]t the
d their petition, the time for cure had not expired. The contract was still executory .

365(a) debtors may still elect to assume the contract.” Id. at 1215-16.

[and] [u]nder se

i In re Wills Motor Inc., 133 B.R. 297, 301 (Bankr. S.D.N.Y. 1991) (finding that even
though there was no further act needed to terminate the lease, the termination was not complete because
there was a state court injunction in place that prevented the termination).

Opin0540.wpd 22 ' March 18, 2009
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Second, COP maintains that under § 365(c)(3) the Trustee cannot-assume the:Agreement :::

because it “has been terminated under applicable nonbankruptcy law prior to the order for relief™ -

COP is accurate in pointing out that the order for relief was not entered in this case until

September 26, 2008. It is not correct, however, in its assertions that the Debtor voluntarily = = = roer = o

relinquished the Agreement before that date or that the Agreement expired by its own terms post-
petition. As stated before, the later argument fails because the Agreement did not provide for
automatic termination at the end of the 60-day cure period. The former argument fails because

ishment

the Court questions the timing and efficacy of the Debtor’s purported voluntary relifi

based on the evidence presented at the hearings. If the Debtor voluntarilxrtefnnn' ted any coal

operating agreement on June 23, 2008, then why weren’t Carl Kingston an i‘ésg:ério (two of the

attorneys involved at the time) notified of that decision before Ju why didn’t
Toscano have any recollection of this issue being discussedsat theimeetings he was purportedly
attended? Furthermore, any action by COP to accept- valleged voluntary

relinquishment or to exercise dominion or contr Deébtor’s assets (including the

t32

Agreement), would be a violation of the automatic stayand, therefore, void and without effect.

The evidence presented simply does »noit S THEOP’s contention that the Agreement terminated

post-petition.

D.

Early Assumption

; 2 Ellis v. Consolidated Diesel Elec. Corp., 894 F.2d 371, 372 (10th Cir.1990).
Opin0540.wpd 23 March 18, 2009
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automatic stay COP does not assert that the Debtor conveyed its rights'under the Agreementto’ fhr frehinr o

B Hlawatha as one of its assets through the sale. Thus, the Agreement was still in effect between -
the Debtor and‘COP when the order for relief was entered, the Debtor’s rights under the
Agreement were not sold postpetition, and under § 365(d)(4); the Trustee has'1 20-rdays»-?frotn’:the"f~ GRHTESGE M
order for relief to assume or’reject the Agreement.
COP requests that the Court require the Trustee to immediately assume or reject the

Agreement. The bulk of COP’s argument focuses on facts allegedly demonstrating that the

Trustee does not have the ability or the legal capacity to assume and/or assign the’Agr

more equipment and further capital infusion to make the project.vi Court does not find

i .:'
L

these arguments compelling at this point in the case. Any arguments ddressing the ability of the

Trustee to assume and assign the Agreement can and- 1]1 ddressed if and when the Trustee

decides to assume the Agreement. The Trustee, £ he evidence presented and the

testimony of Pollastro, has demonstrated the right'td mine the coal in the Bear Canyon Mine

is a valuable asset. There are significant amount§'sf coal reserves and an active market in which

to sell those reserves. COP has Al wdeﬁ;ndhstrate sufficient grounds that would require the

Trustee to immediately assume or reject the Agreement. Consequently, COP’s Assumption

Motion was denied.

IV. EXTENSION MOTION

5365((1 (4) a lease of nonresidential real property is deemed rejected if not
assumed or rejected by the earlier of 120 after the entry of the order for relief, or the date a

confirmation order is entered in the case. Subsection (B) allows a court to grant trustees a 90-day
Opin0540.wpd - 24 ‘ March 18, 2009
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-extension if the request is made prior‘.to’.:expiration of the 120-day period, :andfif;the'tmstee»;is»fable (o pmpTasion oo
to demonstrate cétléé for suchanextensmn Cause under § 365(d) is ttbt a defined term. In
examining cause under § 365(d)(4)‘,‘f courts have looked at the following factors that are applicable
here: (1) Whether the leasé’is the primary asset; (2) whether amounts due unacr‘the lease are being - o
paid; (3) whether there will be any potential prejudice to the landlord from goncompensable
damages; (4) Whether the case is unusually large or complex; aﬁd '(‘5) any othér‘ factor»

demonstrating the lack of a reasonable period of time for the trustee to decide whether to assume

or reject.*

exact same position it is now albeit with a poten 1 sing arrearage under the terms of

the Agreement. The initial involuntary nature of this ¢aSe and the litigation surrounding actions

taken during the gap period have made t plex. The Trustee has spent much of his

early months dealing with his disp lection and trying to get up to speed on various motions

to clarify and reconsider ulings as well an numerous other motions and requests made to this

k)

Court. This coupled with:the De‘b‘tovr s dilatory acts of not preparing accurate and timely

Schedules, a Statement of.Financial Affairs, and creditor lists as well as the Debtor’s failure to

3 COLLIER ON BANKRUPTCY, § 365.04[3][f] at 365-38 (15" ed. rev. 2007); see also South
Street Seaport Ltd. P’ship v. Burger Boys, Inc. (In re Burger Boys, Inc), 94 F.3d 755, 761 (2nd Cir.
1996); In re Beautyco, Inc., 307 B.R. 225, 231 (Bankr. N.D. Okla. 2004). ~
Opin0540.wpd 25 . March 18, 2009
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_-timely and adequately respond to the Trustee’s inquiries also weigh in*favor:of'allowing the -

Trustef; more time to dec1de Whether t(\)m éésume or rejection the Agreement. The Trustee has
| established that cause exists and, therefore, the Court granted the Extension Motion and extended
- the deadline for the Trustee to aséume or rej‘éct the Agreeme’nt and the -other executory contracts
included in the Extension Motion to June 11, 2009.
V. CONCLUSION

The Agreement between COP and the Debtor and the other executory contracts and leases

will be beneficial to this estate. Two separate orders lave been issued in addition to this

Memorandum Decision.

ND OF DOCUMENT
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~ SERVICE LIST

Service of the foregoing MEMORANDUM DECISION DENYING COP COAL

DEVELOPMENT COMPANY’ S MOTION TO REQUIRE THE TRUSTEE TO ASSUME T

,OR REJECT LEASE AND GRANTING TRUSTEE’ S MOTION TO EXTEND TIME -
FOR TRUSTEE TO ASSUME OR REJECT EXECUTORY CONTRACTS OR ,
UNEXPIRED LEASES OF THE DEBTOR will be effected through the Bankruptcy Noticing
Center to each party listed below and to the MATRIX:

C.W. Mining Company Conrad H. Johansen

PO Box 65809 Tyler Foutz
Salt Lake City, UT 84165 Olsen Skoubye & Nielson
Debtor 999 East Murray-Hollad
Suite 200

Russell S. Walker
David R. Williams
Woodbury & Kesler
265 East 100 South
- Suite 300
Salt Lake City, UT 84111
- Debtor’s Counsel

Salt Lake City, UT 84

Kenneth A. Rushton, Trustee
99 West Main Street
P. O. Box 212
Lehi, UT 84043
Chapter 7 Trustee
Michael N. Zundel
Prince Yeates & Geldzahler
City Centre I, Suite 900
175 East 400 south
Salt Lake City, UT 84111
Trustee’s Counsel

Snell lemer
15"West South Temple

~ Suite 1200

" Beneficial Tower

Salt Lake City, UT 84101-1547

F. Mark Hansen
F. Mark Hansen, P.C.
431 North 1300 West
Salt Lake City, UT 84116
Counsel for Standard Industries, Inc.
et al.

Keith A. Kelly
Steven W. Call.»
Steve Strong ¢
Ray Quinney &
36 South State
P.O. Box 45385
Salt Lake City, UT 84145-0385

' Counsel for Aquila, Inc. . .
Opin0540.wpd 27 March 18, 2009

ebeker, P.C.
uite 1400




Case 08-20105 Doc 547 Filed 03/20/09 Entered 03/20/09 23:30:337 Desc Imaged o
Certificate of Service Page 28 of 29

Danny C. Kelly | Peter W. Guyon - A i

~STOEL.RIVES LLP... 614 Newhouse Building. .- Ui
201 South Main Street Su1te 1 100 The Law Office of Peter W Guyon P.C." B
Salt Lake City, UT 84111 10 Exchange Place - . '

Counsel for Graymont Western US Salt lake City, UT 84111

Inc. ‘ Counsel for Hiawatha Coal
e Company Inc. o
Lon Jenkins Lo
Troy J. Aramburu
JONES WALDO HOLBROOK &

MCDONOUGH, PC
170 South Main St., Suite 1500
Salt Lake City, UT 84101
Counsel for Lyndon Property
Insurance Company
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The follow1ng entities were served by first class mail on Mar 20, '2009.
db +C.W. Mining Company, PO:Box 65809, SLC, UT 84165 0809

aty +Conrad H. Johansen, Olsen-Skoubye & Nlelson, 999 East Murray- Holladay Road, Suite 200,
.8alt Lake City, UT:84117-5085 . .
aty Dav1d E. Leta, Snell & Wilmer, 15 West South Temple, Suite 1200, Beneficial Tower,
Salt Lake City, UT - 84101-1547
aty o +F. Mark Hansen, . 431 North 1300 West, Salt Lake City, UT -84116-2630 S e
aty +John T. Morgan tr, US Trustees Office, Ken Garff Bldg., 405 SOuth Main Street,r “Suite 300,
Salt Lake: City, Ut 84111-3402 : ST -
aty Keith A. Kelly, 36 South State St., Suite 1400, P.0O. Box 45385,
Salt Lake City, UT 84145-0385
aty +Michael N. Zundel, :Prince:- ‘Yeates & Geldzahler, City Centre I, Suite 900, 175 East 400 South,
Salt Lake City, UT 84111 2314 .
aty +Russell S. Walker, - Woodbury & Kesler, 265 East 100 South, Suite 300,
Salt 'Lake City, UT 84111-1647 )
tr +Kenneth A. Rushton tr, P.0O. Box 212, Lehi, UT 84043-0212
6178153 +A-Fab Engineering, 624 North 300 West, Salt Lake City UT 84103-1308

The following entities were served by electronic transmission. .
NONE . TOTAL: 0

**%%% BYPASSED RECIPIENTS - (undeliverable, * duplicate) ****x
aty* +Kenneth A. Rushton tr, P.0. Box 212, Lehi, UT B84043-0212
. TOTALS: 0, * 1

Addresses marked '+’ were corrected by inserting the ZIP or replacing an incorrect ZIP.
USPS regulations require that automation-compatible mail display the correct ZIP.

I, Joseph Speetjens, declare under the penalty of perjury that I have served the attached document on the above listed entities in the manner
shown, and prepared the Certificate of Notice and that it is true and correct to the best of my information and belief.

Meeting of Creditor Notices only (Official Form 9): Pursuant to Fed. R. Bank. P. 2002(a)(1), a notice containing the complete Social Security

Number (SSN) of the debtor(s) was furnished to all parties listed. This official court copy contains the redacted SSN as required by the
bankruptcy rules and the Judiciary’s privacy policies.

Date: Mar 20, 2009 . Signature:
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The below described is SIGNED.

Dated: March 18, 2009

JUDITH A. BOULDEN
U.s. Bankruptcy Judge

INTHE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

Inre: v Case No. 08-20105

C.W. MINING COMPANY, a Utah Chapter 7
corporation, ‘

Debtor.

Court. Following four days of evidence on this Motion for Relief-and two other motions, these

Opin0541.wpd March 18,2009
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- matters were taken under adv1sement After considering the evidence, assessing the-credibility-of

the wrmesses, con31dering the arguments of counsel, and conducting an independent review of

applicable case law, the Court issued an order denying the Motion for Relief This Memorandum

Decision contains the findings of fact and conclusions of law supporting that order.

I. JURISDICTION
Jurisdiction is proper under 28 U.S.C. §§ 1334 and 157(a). This is a core matter under
28 U.S.C. § 157(b), and this Court may make a final determination.

1. FACTS

The facts in this Court’s Memorandum Decision Denying C.O.P C’"a“ Developtment

Company’s Motion To Require the Trustee to Assume or Reject Lease a rar wzing Trustee’s

3

miracts or Unexpired

herein by reference.

The Court finds the following additional f -are related to the Motion for Relief.

ﬁs

Finley testified that he and other employeesiof Hlawatha have had numerous contacts with

Cumberland/Lyndon and DOGM smceJ une; 24, 2008 regarding the transfer of the reclamation

bond and the Debtor’s mmmg pe September 4, 2008, DOGM sent a letter to Shawn

Baker, identified as the Registered A ent for Co-Op Mining Company,' indicating that the

apphcatxon for trans(.;\_ ear Canyon Mine permit to Hiawatha was incomplete and setting

forth various items hat needed to be addressed before DOGM could proceed with review of the

application. A mgnth<»fé1ter on October 3, 2008, Finley, on behalf of Hiawatha, sent a reply to

Co-Op Mining Company is the Debtor’s d.b.a.

Opin0541.wpd : 2 . March 18, 2009




7 '”Ahad also spoken to DOGM personnel w1th1n the last couple of weeks before the evidentiary .

hearings regarding the transfer of the mining permit.
Since June é4,’ 2008, Hiawatha has made several improvements to the mining operations = == =soc oo
at the Bear Canyon Mine, including improvements to the belt lines, in hopes of making the mine
more profitable. Finley and Reynolds both testified that if the cessation order is not lifted by the
time the longwall is finished with the current panel, the Bear Canyon Mine will be required to

cease operations and will be shut down causing substantial economic hardship

its employees.

1. HIAWATHA’S MOTION FOR RELIEF FROM

et, the Court notes the odd procedural posture of this Motion for Relief. In its
iawatha asks the Court for relief from the automatic stay to go forward with the
DOGM permitting process. It would have been more appropriate for the Debtor to ask for relief from the
Preservation Order to complete the June 24, 2008 sale. But in this imperfect world, the Court must resolve
the problems that the parties present to it.

Opin0541.wpd 3 March 18, 2009
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After entry of the Preservation Order, the Debtor was required to seek-Court approval:of <\t v i v senin

N anytransferof the Debtor’s property not yet consummated. Finley testified that DOGM refused

to transfer the mining permit to Hiawatha because Hiawatha had been unable to obtain transfer of

the Debtor’s reclamation bond to Hiawatha. Hiawatha was unable to get the reclamation'bond <+

transferred because of the Preservation Order. He also testified that Lyndon/Cumberland is only

waiting for this Court’s approval before it transfers the reclamation bond to Hiawatha. The Sale

_ Agreement was executed on June 24, 2008 and the Preservation Order was not issued until

August 8, 2008. The Debtor had 45 days from the alleged sale date until the entty

Preservation Order to effectuate any purported transfer that occurred underthe terms of the Sale

Agreement. This would have included the transfer of the reclamatio; -om the Debtor to

Hiawatha as well any interest the Debtor had in the DOGM perr lot be disputed that one

ite the mine. And yet, by
August 8, 2008, the Debtor and Hiawatha had failed t wi"r eclamation bond upon which
learly restrained the Debtor from doing

the mining permit was based, and the Preservat

so without further Court approval.

Under the terms of the Preservation 31£dc}§vf§ the Debtor could have filed a motion, given

proper notice to parties, and obt hegrmg at which it could have attempted to meet the

appropriate statutory stan ird to obtain an order to transfer the reclamation bond and seek

transfer of the DOGM permit to iﬁwatha. The Debtor failed to do so.

Hiawatha maintains:that cause exists to lift the stay under § 362(d)(1) because the balance

of harm to it outweighs any harm the estate may suffer if the transfer of the reclamation bond and

DOGM permit do not go forward. Hiawatha argues that failure to obtain the Debtor’s mmmg

Opin0541.wpd 4 March 18, 2009
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perrmt wﬂl result in closure of the Bear Canyon Mine when the current‘panelis completed: causing:
potentlal damage to the 1ongwa11 equlpment or extreme expense in removing it, will result in

laying off Hiawatha’s workforce, and will result in loss of the improvements Hiawatha has made

to the Bear Canyon Miné. On thciother hand, if the Motion for'Relief'is granted, the-estate will =77 - 0 b Wi

lose a valuable asset. It is the Trustee’s obligation to determine what should happen to the
interest the estate retains in the reclamation bond and the DOGM permit and to attempt to

maximize the assets of the estate for all creditors, not just those the Debtor elected to favor in its

be concluded as’Hiawatha‘planned. It is indeed unfortunate that Hiawatha’s and the Debtor’s

workforce may:bear the brunt of Hiawatha’s decision. Certainly it would be in Hiawatha’s, the

estate’s, and Debtor’s creditors’ best interests for the parties to resolve these issues to achieve the

Opin0541.wpd 5 , March 18, 2009
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+~ maximum payment to all of the Debtor s creditors and to continue:a:-viable-business: :But such-a:::: wormeiinn v vt i
compromlse is not the matter before thc Court.

1IV. CONCLUSION

The Trustee and Aquila have carried their burden under § 362(g)(2), and the Court+ = ormizd fnme freerer

concludes that there are insufficient facts to justifying relief from the automatic stay for cause.

For these reasons, the Court entered the order denying the Motion for Relief.’

END OF DOCUMENT

-In its pleadings, Hiawatha argues that the Debtor has no equity in the DOGM permit and
that it is not necessary to an effective reorganization. Hiawatha has the burden of proving the estate has no
equity in the bond or permit. This subsection of § 362(d) is difficult to apply to the facts of this chapter 7
case, Hiawatha did not pursue this legal argument in its closing, and there were no facts presented on this
point. As a result, the Court will not address that argument here.

Opin0541.wpd 6 March 18, 2009
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SERVICE LIST

Service of the foregoing MEMORANDUM DECISION DENYING THE MOTION
OF HIAWATHA COAL COMPANY, INC. FOR RELIEF FROM THE AUTOMATIC
STAY TO COMPLETE UTAH DIVISION OF GAS, OIL, AND MINING Y

RECLAMATION PERMIT REQUIREMENTS will be effected through the Bankruptcy

Noticing Center to each party listed below and to the MATRIX:

C.W. Mining Company

PO Box 65809

Salt Lake City, UT 84165
Debtor

Russell S. Walker

David R. Williams

Woodbury & Kesler

265 East 100 South

Suite 300

Salt Lake City, UT 84111
Debtor’s Counsel

Kenneth A. Rushton, Trustee
99 West Main Street
P.O.Box 212
Lehi, UT 84043

Chapter 7 Trustee

Michael N. Zundel

Prince Yeates & Geldzahler

City Centre I, Suite 900

175 East 400 south

Salt Lake City, UT 84111
Trustee's Counsel

Keith A. Kelly
Steven W. Call
Steve Strong - :
Ray Quinney & Nebe’ er, P.C.
36 South State ’(
P.O. Box 45385
Salt Lake City, UT 84145-0385

Counsel for Aquila, Inc.

Opin0541.wpd 7

Conrad H. Johansen

Tyler Foutz

Olsen Skoubye & Nielson

999 East Murray-Holladay Road

Suite 200

Salt Lake City, UT 841V
Counsel for Ovell

- LLC

John T. Morgans,

15 West South Temple
Suite 1200

- Beneficial Tower

Salt Lake City, UT 84101-1547

F. Mark Hansen
F. Mark Hansen, P.C.
431 North 1300 West
Salt Lake City, UT 84116
Counsel for Standard Industries, ]nc
et al

March 18, 2009 .
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©~ STOELRIVESLLP~ e
201 South Maln Street Sulte 1100

Danny C. Kelly

Salt Lal(e City, UT 84111
Counsel for Graymont Western US
Inc. s : !

LonJ enkms
Troy Aramburu .
JONES WALDO HOLBROOK &
MCDONOUGH PC
170 South Main St., Suite 1500
Salt Lake City, UT 84101
“Counsel for Lyndon Property
Insurancebempany
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Peter W. Guyon :

614 Newhouse Buﬂdmg
The. Law Office of Peter. W Guyon P.C
10 Exchange Place ‘
- Salt lake City, UT 84111

Counsel for Hiawatha Coal

» Company Inc

March.18, 2009
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The following entities were served by first class mail on Mar 20, 2009.
db +C.W, Mining Company; PO Box 65809, . SLC, UT 84165-0809

aty +Conrad H. Johansen, Olsen Skoubye & Nielson, 999 East Murray- Holladay Road, Suite 200,
. Salt Lake City, UT 84117-5085 . !
aty +Danny C. 'Kelly, " Stoel Rives LLP, One Utah Center, 201 South Main Street, Suite 1100,
Salt Lake City, UT 84111-2208
aty David E. Leta, Snell & Wilmer, 15 West South Temple, Sulte 1200 Benef1c1a1 Tower,
Salt Lake City, UT 84101-1547 Pui- ) )
aty” +F. Mark Hansen, 431 North 1300 West, Salt Lake City, UT: 84116-2630" : S e B
aty +John T. Morgan tr, US Trustees Office, Ken Garff Bldg., 405 South Main Street, Su1te 300,
Salt Lake City, Ut 84111-3402
aty Keith A. Kelly, 36 South State St., Suite 1400, P.O. Box 45385,
Salt Lake City, UT B84145-0385 . .
aty +Lon A. Jenkins, = Jones Waldo Holbrook & McDonough, 170 South Main St., Suite 1500,
Salt Lake City, UT 84101-1644
aty +Michael N. Zundel, Prince Yeates & Geldzahler, City Centre I, Suite 900, 175 East 400 South,
Salt Lake City, UT 84111-2314 .
aty +Peter W. Guyon, 614 Newhouse Bldg., 10 Exchange Place, Salt Lake City, UT 84111-2714
aty +Russell S. Walker, Woodbury & Kesler, 265 East 100 South, Suite 300,
Salt Lake City, UT 84111-1647
tr +Kenneth A. Rushton tr, P.0. Box 212, Lehi, UT 84043-0212

The following entities were served by electronic transmission.
NONE. TOTAL: 0

**x+¥ BYPASSED RECIPIENTS (undeliverable, * duplicate) ¥**x*

aty* +Kenneth A. Rushton tr, P.O0. Box 212, Lehi, UT B4043-0212
TOTALS: 0, * 1

Addresses marked '+’ were corrected: by inserting the ZIP or replacing an incorrect ZIP.
USPS regulations require that automation-compatible mail display the correct ZIP.

I, Joseph Speetjens, declare under the penalty of perjury that I have served the attached document on the above listed entities in the manner
shown, and prepared the Certificate of Notice and that it is true and correct to the best of my information and belief.

Meeting of Creditor Notices only (Official Form 9): Pursuant to Fed. R. Bank. P. 2002(a)(1), a notice containing the complete Social Security

Number (SSN) of the debtor(s) was furnished to all parties listed. This ofﬁclal court copy contains the redacted SSN as required by the
bankruptcy rules and the Judiciary’s privacy policies.

Date: Mar 20, 2009 Signature:
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" The below descrlbed is SIGNED s hatmes ~=% ’

Dated: August 07, 2008

' JUDlTHA BOULDEN
U S Bankruptcy Judge

~ IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH
Inre:
C.W. MINING COMPANY, a Utah - Case No. 08-20105
corporation, : :
o Chapter 11
Putative Debtor. :
i

MEMORANDUM DECISION DENYING INPART, A %Dg?GRANTING IN PART

MOTION OF AQUILA, INC. FOR ORDER‘,PR‘E ERVING AND PROTECTING
ASSETS OF BANKRUPTCY ESTATE AND STING NOTICE AND HEARING
IN CONNECTION WITH DEBTOR’S PUR&@;RTEB SALE OF SUBSTANTIALLY ALL

' OPERATING ASSETS TO A‘*RELATED ENTITY

of Aquila, Inc. (Aquila) for Order Preserving and

Before the Court_is the Moti n

Protecting Assets of Bankrup and Requesting Notice and Hearing in Connection With

Debtor’s Purported Sale of Substantially All Operating Assets to a Related Entity (Motion). In

the Motion, Aquila; re{ tition judgment creditor of the putative Debtor, C.W. Mining

Company-(DeBﬁfor),*é ks.an order: (1) prohibiting the Debtor from using, transferring,

* encumbering, or disposing of any of its assets outside the ordinary course of business without first

obtaining this Court’s approval; (2) requiring the Debtor to give notice to all parties in interest of

Opin0530.wpd August 7, 2008
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~its efforts to sell and transfer all of its assets to a related entity; (3) prohibiting the:Debtor from -« = oo vmintosi o

takihg ahy action to tfﬁhsfer, teﬁﬁinaté, éssign, impair, or encumber the Debtor’s long-term right

to mine coal under an operating agreement (Coal Operating Agreement) between the Debtor and

COP Coal Development Company (COP Coal); and (4) providing that if the Court approves a- = - oaians i n

sale that the buyer Hiawatha Coal Company, Inc. (Hiawatha) pay into the Court’s registry or an
escrow account all consideration paid for the purchase of the Debtor’s assets until further order of
the Court. The Debtor and Standard Industries, Inc. (Standard Industries) oppose the Motion.

An evidentiary hearing was held on August 1, 2008. At the hearing, Steve Stron Keith Kelly

counsel, and conducting an independent review of apphc;ble case law, the Court makes the

following ruling.

This involuntary ch ter 11 case was filed on January 8, 2008 by three petitioning

creditors: Aquila, House of Purxfp , Inc., and Owell Precast, LLC. An order for relief has not

been entered, andth involuntary petition is scheduled for trial in October 2008.

! After the Court took the Motion under advisement, Aquila filed a supplement to the
motion. The Court has taken into consideration the facts and arguments presented in the supplemental
pleading.

Opin0530.wpd 2 : August 7, 2008
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On‘O ber 30, 2007, before the involuntary case was commenced, Aquila obtained-ai -t Ay Cas

- 'money ]udgment ag» 1 mst the Debtor in the United States District Court for the Dlstnct of Utah .

(District Court). On Decerqber 19, 2007, the District Court entered a Supplemental,Ordcr in Aid

Hiawatha sometime in June 2008.

of Eﬁfofcéméi}t OfJUdgment (Supplémental Order). The Supﬁlérﬁeﬁtalfotdef states: “Given the =onewt Jodiery T

size of the judgment and given the transfer of interest by CWM noted in the deposition of CWM’s
president jCh_‘ai'I‘es ReYnolds, there is significant risk that CWM will at‘tvem’p_t\?to fransfe; its assets to

prevent Aquila from executing and recovering its damages.” The District Court went on to order

that “CWM shall preserve its assets and not transfer or dispose of its assets other thani

termination of its Coal Operating Agreement (“Lease”) wi COPiGoa »“ﬁevelopmcnt Co

i

(“COP”), dated March, 1997. . ..” The involuntary p “filed shortly after the

Supplemental Order was entered.

- The testimony of Mr. Charles Re (Reyxiolds), the president of the Debtor,

established that the Debtor entered into a and Sale Agreement (Sale Agreement) with

terms of this Sale Agreement, the Debtor sold or is

in the process of selling sub: antially.all of its operating assets to Hiawatha. Section 3 of the Sale

Agreement provides: full purchase price, except for the amount due in accordance with

§ 1‘02 above, §Héfﬂ ¢ f;b‘le at closing, in cash or by the assumption of indebtedness to secured

creditors, as d gmned in accordance with §§ 1.01, 1.04, 1.05, and 1.06 above.” It appears that

Hiawatha has purchased the assets of the Debtor through an assumption of liabilities only. There

Opin0530.wpd 3 : August 7, 2008
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- - 1sno ev1dence that Hlawatha has pald the Debtor any cash in: con_]unchon with the. sale Aqmla §.2 552 DITBIor BNV SBs

Judgment debt is not one of the debts assumed by Hlawatha Reynolds is now employed by

Hlawatha and most of the miners once employed by the Debtor are now employed by Hlawatha

II J URISDICTION
The Debtor has argued that this Court lacks both subject matter and personal jurisdiction
over the Debtor and its assets. The Coun:dﬁag:rees with thls cooclusion. 'Pu‘rs‘ubant Vtovth‘e

Bankruptcy Code, the Court obtained juriédiction over the Debtor and its 11 U.S.C. § 541

'propeftyz at the time the involuntary petiition;was filed with the‘Court. The f "hat‘f ie Debtor is

41(a) which provides: “The commencement of a case under section 301,
le creates an estate.” All future statutory references are to title 11 of the United

2 See 113
302, or 303 of this.
States Code unless

; Alta Title Co., 55 B.R. 133, 137 (Bankr. D. Utah 1985) (Clark, J.) (stating that
“[w]hile some co ve labeled the three petitioning creditor requirement ‘jurisdictional,” this
requirement is not jurisdictional in the sense of subject matter jurisdiction, but is a substantive matter which
must be proved or waived if put in issue™).

Opin0530.wpd : 4 August 7, 2008
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,,’,III SECTIONS 362(a)(2) AND. 303(1) ; SRR E oy

' Aqurla argues among other thmgs that the Debtor has v1olated the Supplemental Order

by transferrmg its assets to Hlawatha and that thlS Court should grant the rehef sought inits - '

' Motlon and also declare th ale reﬂected m the Sale Agreement v01¢ In response theDebtor el 0 e sk Agn
contends that it entered mto the Sale Agreement merely to preserve the Debtor S assets in an

attempt to comply w1th the Supplemental Order and that § 303 (t) glves 1t the ablhty to sell its

assets without notice to parties' in interest and without Court approval until an order for relief is

entered. The part’ies "agreethat §303 governs this issue. Sub’section () of § 303 pri

“Notwithstanding section 363 of;t_hjs title, except to the extent that the coutt-ordets.otherwise,

Because resolution of the Motion turns on an interpretation of the Bankruptcy Code, it is
unnecessary for the Court to resolve various disputed issues of fact. But the Court notes in passing the
incongruity of arguing that transferring assets of a company preserves those assets for the company.

Opin0530.wpd k 5 ' August 7, 2008
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. ﬁhng, namely,the automatic stayprovrsrons 0f§ 362 . :zf?f‘::f moTmsi fne o iU MTAVIIme o n tan

When an mvoluntary pet1t10n is ﬁled under § 303 of the Bankruptcy Code the automatlc

stay goes mto effect precludmg partles from takmg Varlous acttons agamst a debtor or property of

- the estate Spemﬁcally, § 362(a)(2) stays “the enforcement agamst the debtor or agamst property -----
of the estate of a Judgment obtamed before the cornmencement of the case under this title.” It is
undlsputed that Aqurla obtamed its Judgment agamst the Debtor before the mvoluntary petrtton

was ﬁled The Court also concludes that the Supplemental Order was 1ssued to a1d Aquila in its

to sue chapter 13 trust
judgment against )
automatic stay); T ankr ‘,:p cy court in Weitzman wrote: “The stay prevents, among other actions, the

enforcement of’ repetition judgment against the debtor or property of the estate. 11 U.S.C. § 362(a)(2).
In other words, when the’automatic stay is in effect, prepetition judgments are incapable of enforcement.”

I
6 See §362(a)(2).

Opin0530.wpd ’ 6 } August 7, 2008
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Debtor, prepetition, from using or disposing of its assets outside the ordinary-course-of-business i o nix zuseis

and ﬁdr"r[i“takmg any actions that may result in the termination of its Coal Operating Agreement

with COP Coal. When the automatic stay went into effect, the October 2007 judgment and any

orders suppleinental thereto became unenforceable without first seeking relief from the provisions =iz
of the automatic stay. In voluntary cases, other provisions of the Code such as § 363 would
replace the injunctive provisions of the Supplemental Order and give statutory structure to

transactions involving § 541 property. But to enforce the Supplemental Order post-petition in

potential parade. Section 362(b) provides for at leas -eight scenarios where the stay does

not go into effect. The Supplemental Orderidoes not fit into any one of the twenty-eight

exceptions. As a result, the Supplementa ’wsubject to the automatic stay, and this Court

Fo

r that'has already occurred.

cannot enforce it to prevent the tra

Although there is little case law directly on point, the bankruptcy court in-/n re

Weitzman was presented with the following scenario. During the pendency of a debtor’s chapter

e legislative history of § 303(f) indicates that imposition of restrictions on a putative
debtor may be appropriate when the debtor intends to conceal, dispose, or abscond with estate assets in a
manner that would be detrimental to the debtor’s creditors. See S. Rep. No. 989, 95th Cong., 2d Sess. 33,
reprinted in 1978 U.S. Code Cong. & Admin. News 5787, 5819.

Opin0530.wpd 7 August 7, 2008
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| trustee to appear before the state court to answer questlons regardmg any assets of the debtor in

the trustee s control and the citation prohlblted the trustee ﬁom transferrmg any portlon of the
Mdebtor s non—exempt assets The court found that the prepetxtlon Judgment could not vahdly
support the cornmencement ofa supplemental proceedmg because § 362(a)(2) prohlblted such
'actxons As artlculated n Weztzman the automauc stay prohtbxts any attempt to use a

supplemental proceedmg or a supplemental order to enforce a prepetmon judgment.” Asa result

debtor tov‘vref‘rain" from alié
creditor who is attemp

0.Galmore v. Dykstra (In re Galmore), no. 07-2205 JPK, 2008 WL 2879680 at
, (Bankr. N.D. Ind. July 25, 2008) (holding that a bench warrant, used postpetition by a

creditor to hav ;_;dgbto’r arrested, was civil in nature and subject to § 362(a)(2)).

10 See In re Professional Accountant Referral Services, Inc., 142 B.R. 424 (Bankr. D. Colo.
1992) (holding that an interim trustee can be appointed during the gap penod)

Opin0530. wpd ‘ 8 August 7, 2008
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preserve assets.of the estate. This may not be what Aquxla andthe other petrttomng cr.edltors

mtended when they‘ filed the invo luntary petltron, but it is the result nonetheless The Bankruptcy

- Code srmply says what it says and thls Court cannot change that fact.

The Court Wlll however pursuant to § 303(f), order that ﬁom this: pomt forward any use sanlfo 0NN or

transfer or dtsposﬂ:ron of any of the Debtor s assets outside the ordinary course of the. Debtor 'S

business is subject to the provtswns of § 363 of the Bankruptcy Code If the Debtor wants to

transfer, sell, or seek approval ofthe transfer or sale-of its assets to Hrawatha or any other party

regulatory agencies or commissions.

Standard Industries argued that any order of this? t restricts or restrains the

Debtor from operating or transferring its assets shou obtained through an adversary

proceeding pursuant to Rule 7001. UndersRule 7001, an attempt to obtain an injunction or other

bl

equitable relief requires the commencementiof an adversary proceeding.!" The relief granted in

this order, however, is not an injunc ther equitable relief as contemplated by Rule 7001.

In “ordering otherwise,” t estrictions this Court is imposing on the Debtor’s future transfer,

use, or disposition of? outside the ordinary course of business, or its attempts to take any

action in furtheranc the:consummation of the Sale Agreement, are authorized by § 303(f)

i See FED. R. BANKR. P. 7001 which provides: “An adversary proceeding is governed by the

rules of this Part VII. The following are adversary proceedings: . . . (7) a proceeding to obtain an
injunction or other equitable relief . . . .” B o
Opin0530.wpd ‘ o 9 August 7, 2008
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which. allows tms Court to “prevent a debtor from controlling an asset: [or assets] during the ‘gap: 0o rome conis

perlod’ between the ﬁlmg of the mvo’luntary petition and the entry of an order for relief'2

Requiring the Debtor to comply w1th the prov1s1ons of § 363 Rule 6004, and Rule 2002 when

~ taking steps to act out31de the ordmary course of business is not akm to an injunction‘and does

- and its creditor Aquila was governed by the District Court, the October 2007 ju

not require the commencement of an adversary proceeding.

IV. CONCLUSION

Before the involuntary bankruptcy petition was filed, the relationship between the Debtor

Supplemental Order. But when the petitioning creditors filed the involuntai
the parties’ relationship and their abilities to act became subject to theepro 7i81C

Bankruptcy Code. It is within the framework of the Bankruptcf@%omt atﬁthese par’ues must

a@w
P &

d fre %ﬁrcmg a prepetition

F

now operate. Section 3672(a)(2)7 is clear. Aquila is prohibite
c u“tomatlc stay goes into effect

unless the stay is lifted. Based on the foregoing, A Motion is DENIED in part and

GRANTED in part. A separate order willbe:issued in‘("?éonjunction with this Memorandum

Decision.

D OF DOCUMENT

nkinsv. Hodes (In re Hodes), 402 F.3d 1005, 1009 (10th Cir. 2005) (petitioning
creditors filed a motion, not an adversary proceeding, to stop the construction of a home and to restrict the
putative debtors’ use of deposit funds). Similarly in this case, Aquila filed a motion rather than an
adversary proceeding to attempt to stop the Debtor’s transfer of its assets and to restrict further transfers of
its assets without court order after notice and a hearing. :
Opin0530.wpd 10 ’ ' August 7, 2008
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: AND HEARING IN CONNECTION WITH DEBTOR’S PURPORTED SALE OF |
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Paul James Toscano
10 Exchange Place
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Salt Lake City, UT 84111
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Salt Lake City, UT 84111
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“Keith A. Kelly
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. CONFEDENTIAL 77

‘CO‘AL OPEBATE\IG AGREEMENT L rERATRE

'H-HS AGREEMENT made and entered mto this 23rd day of June 2008 by and between. nierst i
C OP. Coal DeveloPment Company, a Utah corporatlon, hereinafter referred to as “Owner” and
Hxawatha Coal Company, Inc., aUtah oorpora'aon, hcremafter referred to as “Operator” .

WITNESSE'I'H that.

In conmderatlon of the covenanfs and agreements heremafter contamed, the parttes hereto
mutually and scvcrally agree as follows ’

- Owner, 1 in consnderatlon of the royalhes to be paid and conditions to be observcd as
- hereinafter set forth, does hereby grant unto Operator the exclusrve authonty to 0perate and
control the followmg described tracts of land, situated in the state of Utah, for the term of 3

- years, begmmng June 23, 2008, and extending to June 22, 2011 w1th an ophon to renew for5
! years, Sﬂb_} ect to terms agrceable to the pames
See Exhlbrt “A™ attached hereto and made a oart hereof

1. USE OF PROPERTY
Operaior shall havc the excluszve nght to, and use of the descnbed propcrty for
purposes reasonably incident to the mining and removal of coal, including any existing
underground workmgs or facilities heretofore placed in or upon the leased area. Operaior sha.ll
 also have unrestricted use of all access roads leading’ to and from the descnbed property Owner
shall retain all other rights to the use of the property including, but not limited to, huntmg,
grazing, recreational, timber, oil and gas and ofher minerals and water rights.
2. SIGNINGBONUS
Operator shall pay Owner a signing bonus of three million doliars(3,000,000),
payable invten equal installments of $300,000, and an eleventh payment'for the remaining

balance owed for accrued interest and prmcrple each due on the 15 day of each month
‘ begmmng on October 15, 2008. All payments will be applied ﬁrst to interest then principle. The
31E..mg bonus shall not be construed as a royalty paymcni for any purpose ' S '
- 3. ROYALTIES e e
Operator shall pay a royalty equal to the lesser of 8% or the maximum rovalt}’

-~ EXHIBITE”
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allowed by Iaw of the average gross reahzairon on every ton (2 000 lbs ) of coal nuned and

removed ﬁ'om the descnbed premlses Satd royalty is payable in addltlon to the royalty amounts -
payable on the federal and state leases In mpunng the average gross realrzahon, severance
- and or sales taxes shall not be con31dered as part of the sale pnce The royalty on coal stockplled

shall not become due or payable untll actual slnpment of the stockptled coal ﬁom the prermses-

0perator shall on or before the twenneth day of each month during the term hereof, pay
to Owner all sums due to Owner hereunder for the- precedmg calendar month as shown by the
statement to be fumlshed as herema:fter provrded |

'For any advance royaltles pald by Owner on the Federal Coal Leases, Operator shall
reimburse Owner for those advance royalnes in the amounts and at such times as they would
become due i m | the course of mmmg the coal, “had Owner not paid the advance royalties.

4. B\I’I’EREST

Operator shall pay to OWner interest at the rate of 15% per annum, compounded

annually, onall amounts due'to Owner under this or any other agreement between Operator and

Owner mcludmg, but not limited to, the unpard signing bonus due under this agreement. All

payments w111 be apphed firstto mterest, then to principle.
5. SECURITY INTEREST GRANTED

Operator grants Owner a secunty interest in all of Operator’s assets, income,
.cash, cash equivalents; and other proeeeds obtamed in full or part from Operator S use or

possessmn of the premises. Owner may record a UCC-1 ﬁnancmg statement to perfect and give
. notice of its security interest.

6. STATEMENTS AND MINE MAPS

Operato'r shall make and furnish to Owner on or before the twentieth day of each
month during the term of this Agreement, a statement of the amount of coal removed from‘said
coal lands, such statement to be made under- the hand and. certiﬁcate ‘of Operator. Operator shall
also make and furnish Owner, at least once each year, an up-to-date mine map of workings on
the premises. Operaior agrees to keep a true correct and accurate account of coal removed from
the premises, and a true and accurate map of all mines or workings now or hereafter opened or '
used on the pretmses The properly authorized representatives of Owner shall have free and ﬁlll

access to the accounts books, and records of Operator relating to tonnages of coal removed.

P



Operator shall furnish Owner with copies of all mining plans with inareasonable time of when 7

said plans are approved by the Utah D1v131on of Oil, Gas and Minmg
7. CONDITION OF PROPERTY :
It is expressly understood that the property herein referred to 1s delivered to Operator
in its present as is, where is condition and that Operator is familiar w1th sard property and

accepts the same in its present eondmon and assumes full respons1bﬂ1ty for all kmown or .

_unknown defects.

‘8. OPERATION OF MINE ‘

Operator shall diligently and contmuously operate the subject property for the term
hereof unless the operation thereof is prevented by strike, car Shortages governmeut regulatlon,
any act of God, or similar cause beyond the control of Operator, or unless all of the merchantable
coal in said premrses is sooner extraeted, mined and removed. Operator shall conduct all
operations hereunder in a good and miner like manner and in a manner which will result in the
ultimate maximum economic recovery of coal from the property; Operator shall comply with all
govemmen_tal, statutory and regulzitory requirements applicable to Operator. Any material |

agreement. . . : :
Operator agrees to indemnify and hold Owner harmless from and against any and all

‘damages, claims, costs and expenses arising out of or related in any way to Operator’s use or

occupation of the property, including but not limited to any cavmg or subsidence of the surface..

: Operator agrees to maintain insurance coverage against all such damages, claims and costs, Wlth

companies acceptable to Owner, in an amount not less than $1,000,000, listing Owner as an
additional insured. ‘ | o -
Operator shall pay all operating expenses for Operator’s mmmg operailon, mcludmg

mining machinery, lumber, timber, permits etc.-

Operator shall, in the operation and development of the premises, comply w'ith all
applicable Federal, State, and local laws that apply to Operator’s mining operation and shall

' conduot its mining Operanons and take all actions and perform all duties required to mamtam the

- Federal and State mining permits and approvals relatmg to the Premises.

Operator shall hold Owner harmless from and against any and all d&ages,»elaims%

- costs, and _egcpense_s arising from or growing out of any injuries to,’ or death of, the employees of-

failure to do so shall be a material breach of this agreement for which Owner may terminate this



Operator or any other person whomsoever Where such mJury death or damage occurs ofor n .
' connectwns w1th the possessron, use or operahon mn any manner of the property
9. SURVEYSAND]NSPECTIONS . ! G R
Owner or rts agents may and shall atall reasonable times have ﬁee access to sard
_ prenuses and the rnme or mmes open thereon, or w]nch may hereafter be opened thereon, ¢ and to
all workmgs, thereon for the purpose of deterrnmmg whether the said property is bemg
ma.mtamed protected, and used 1n aceordance with the terms of this agreement, and for the
purpose of eheekmg the tonnage of eoal whrch may be mined and extraeted by Operator
* From tJme to tlme ‘Owner may cause a survey of the mine or mmes of Operator to be
' made by some competent engmeer selected by Owner for the purpose of check:mg the statements
made by Operator of the coal removed from the premlses, and of the amounts pard as royaltres
by reason thereof and for t.he - purpose of deterrmmng the manner in which the mining upon the
premrses has been or is bemg performed_ Operator may be present, or his duly appomted
representative, at the makmg of. any such survey and shaJl furnish necessary men free of expense
to Owner to assist Owner s said engmeer in makmg such a survey.
10. TAXBS .
, Operator shall pay a]l taxes wrth respect to Operator’s mining operatron, eqmpmcnt,
and other property used by Operator ' '
11. TERMINATION OF AGREEMENT _
.Upon the termination of this Agreement by exprratlon, surrender, forferture orany
other ¢ cause, except by default, Operator shall have the prrvrlege at any time within a penod of 6
4 months thereafter of removing from the premises all machinery, equipment, tools, materials, etc.
placed by Qperator in or on the premises. Ifreasonahly required, Operator may hiavean -
- additional period of not more than 6 months within which to remove stockpiled coal and coal
dust, subject of course, to the payment of the royalttes on any such coal or coal dust s0 removed.
At Owner’s optlon, any property or mprovements remaining on the premises more
than srx onths after termination of this Agreement shall revert to and become the sole and .
: ab_solute property of the Owner. However, should Owner elect not to beeome the owner of any
- such property or improvernent,:Owner shall so notify Operator in writing, ‘demanding that
" .Opeérafor remove such items and if not so removed within ten-days after notification, Owner may ’
remove or dispose of such property at Operator’s_expense | »~




12 BANKRUPTCY

For purposes of bankruptcy Iaw Opcrator s nght to enter upon and- occupy Owner’s ey Lo, L

real propcrty is a lease of nonremdenual real property If

(1) A volunta.ry or mvoluntary petmon for bankruptcy is filed nammg Operator asa
banlcruptcy de.btor or naming a thlrd party asa bankruptcy debtor on a debt
for which Operator is or may be a co debtor, AND

(ii) Operator’s ablhty to perform any part of this Agreement is adversely effected by . ... .

@A) evcnts ,acts or omissions however caused, which are related to the
reasons for which the bankruptcy petition is filed, OR. - '
(11)(B) the bankmptcy filing 1tsclf

then Owner shall have these rights, each of whlch is cumulahve and mdcpendent of the others-

(a) Owner may treat the ba.n.kruptcy filing as an event of default and/or 2 material

breach. _
~ (b) Owmer may give Operator written notice sefﬁﬁg thirty days from the nOﬁGC asthe
stated term of the lease. At the end of the thirty day period, this Agreement shall
explre by the stated term of the lease.
. (0 Upon request by Owner however gwen, Operator will stlpulate to any motion by

v Owner for relief from the automatic stay. ' '

(d) Upon request by Owner however g1ven, Gperator will 1€ ject this Agreement.

(e) Upon written request by Owncr Operator will stop scvermg coal from the real
property, and/or processing coal on the real property, and/or transporting coal
from the real property, and/or engaging in other spec1ﬁed activities on the real
property.

. () Upon written request by Owner, Operator will surrender the real property to
Owner. o A

(g) Owner may, upon giving Operator thirty days written notice, revoke Operator’s
right to enter all or spcciﬁed parts of Owner’s real property, and may block roads,
paths, doors, entries and other access to the real property, and use any other lawﬁd' '

, méans to prevent Operator from entering all or spe,clﬁed pa'r'ts of the real property,



ek
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and may remove any or all of Operator s personal property ﬁ'om Owner sreal

property.

: (h) Owner may demand payment of all unpazd royaltxes whether ornot presenﬂy due, -y e 91l Gig

and any other amounts owed by Operator, within thirty days ﬁom the demantl Ir
Operator fa].ls to pay. as demanded, Owner may terminate this Agreement for
. nonpayment . '

() Owner may reject and'reﬁlae to accept or consent to and may treat as void and as
ofno force and effect, any voluntary or mvoluntary a331gnment or delegatton to,
and/or any voluntary or involuntary assumptlon or performance by, any third
party of any rights or duties of Operator. under tl:us Agreement.

@ Operaior sha]l pay, mdemmfy defend, and hold Owner harmless from any costs,

| losses mJunes expenses consequentlal and incidental damages, and third party
clalms whether or not foreseeable, arising out of Owner’s exercise of any rights
under this section 12 of the Agreement. ‘

13. DEFAULT ' N .
If Operator does not comply with any of the provisions, obhgauons covenants or
+ agreements herein written and contained or with any other agreement between Operator and
Owner and such default shall continue for 2 period of 30 days after serv1ce of written not1ce. ;
’ mcludmg by e—matl, by Owner 1denhfy1ng the default and specifying with Ieasonable
particularity the nature and extent thereof, then and in such event tlus Agreement maybe - »
' terminated and all of the nghts of Operator shall cease and be Wholly determined and Owner -
may at once take possession of any or all of the pI‘OpCI‘thS herein described.

In the event of such default, Owner shall have the right, but not the obligation to
operate the lmderground coal mining business of Operator. If Owner elects to operate the coal
mine business and notifies Operator of i its election in writing, Operator agrees that all of »
Operator’s permlts bonds, hcenses and approvals shall xmmedlately revert to and become the
property of the Owner.

14. HEIRS AND SUCCESSORS
Each obligation hereunder shall extend to, and be binding upon, and every benefit hereot' :

shall inure to, the heirs, executtors, administrators, successors, or assigns of the respective parties
hereto. i o - .
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15 ASSIGNMENT .
Operator st ghts hereunder may not be assigned, transferred or conveyed, whether

JlldlCIal process Any attempted a351g:nment, transfer or conveyance , whether voluntary or
mVOluntary to a third party is an event of default and a material breach and shall give Owner the
nght to cancel thls agreement If Operator is Sllbj ect to the execmen of its assets, thls shall be
an event of default and a material breach and shall give Owner the nght to cancel this agreement.
16. SEVERABILITY |

Ifany part of this agreement is mvahd or unenforceable, all remaining parts of the A
agreement shall remain in full force and effect.

IN WITNESS WHEREOF the parhes hereto have caused these presents to be executed
'as of the day and year first above wntten. _ ' '

~ OWNER | . OPERATOR
C.0.P. Coal Development Company B Hiawatha Coal Company
53 West Angelo Ave o POBox 1202 =
- Salt Lake City, UT 84115 Huntington, UT 84528 -

WA wFezs

1.0, Kingsfon - EOTFmley/

voluntary or mvoluntary without Owner :advance wntten consent, through execution or other - e



EXHIBIT A

- ' Page.1of3
BEAR CANYON
U-024316 - Issued 8-1-80
T.16 S., SLM, Utah
Sec  13: W2W2

Sec. 14:NEEINW -
‘ Containing 400 acres, more or less.
U-024318 Issued 8-1-80
T.16S., R.7E, SLM, Utzh
| Sec 26: E2NW
. : Contain_ing'éo acres, more or less.

MORHLAND _
U-61048 _© Revised = 10-29-92

'T16S,R.7E,SLM, Utah
Sec 1: Lot 1, SENE, E2SE
Sec. 12: E2NE '

T 16 S., R. 8E., SLM, Utah
Sec. 6; Lots; Lots 11-14, E2SW, W2SE, SESE
Sec. 7; Lots; 1,2, EZNW, W2NE, SENE, SE
Sec. 8; SWSW -~

Containing 1,108.27 acres, moré or less.




XHIBITA
Page 2 of3

3
S

- U-61049 - Revised: 6—19—2002
Trackl
T.16 S, R.7B SLM,Utah ;
Secl Lot2, SWNE, W28E
Sec 12; W2NE, E2W2 SE
Sec 13 E2 E2W2 ‘

T.16S, R 8 E, SLM, Utzh
Sec 7; Lots 3,4, E25W
Sec 18; Lots 14, E2, E2W2
Sec. 19; SWNE, NWSE
. See.20; SENW, NESW

. Track 2:

T 168, R 8E SLM, Utah )
Sec 19: SENE, NESE
- Sec 20: SWNW NWSW

Contammg 2 196 09 more or 1css

McCADDEN HOLLOW
U-46484  Readjusted: 5-1-88

T.16S,R7TE. SLM,Utah
Sec. 10; N2, N282, SESW, S2SE
Sec. 11; ALL :
Sec. 12; W2W2

Containing 1,400 acres, 'moré or léssv.‘

WILD HORSERIDGE
U-020668  Readjusted  5-1-88

T.16S.,R. 7E, SLM, Utah
Sec. 25: SENE, NESE

- T.16 S,R 8 E., SLM, Utah
Sec. 30; Lots.1-4, W2NE, E2W2, NWSE



U-038727  Readjusied 5188

Scc 31 NENW NWNE
Contzumng 626.32 acres, more or less |

EXH]BIT A
~ Page3or3

T 16‘S R.7‘E.SLM,Utah
 Sec 24; SENE, E2SE
Scc 25; N2, SWNE, SWHNW, NWSW, W2SE, SESE

T 16S R8E SLM, Utah
Sec 19 Lofs 2—4 SENW E25W, SWSE

Contammg 740 39 acres, morc or less.

FEE GROUND

T. 16S R.7E SLB&M

Section 14: S1/2, WIANW1/4
Section 23: ALL

Sectlon24 W1/2, W1/2,E1/2

Sccﬁon 25‘ NW1/4NW1/4 E1/2NW1/4 NE1/4 SW1/4
Section 26 NEI/4

T. 16S R8E SLB&.M
Sectlon'? E1/2NE1/4 :
Sectmn8 N1/2SW1/4, SE1/4,SW1/4, WIIZSEIM
"Section 16: W1/2W1/2
Section 17: ALL ‘
Scctlon 19: Lot 1, NE1/4NW1/4, N1/2NE1/4
g Sectlon 20: N12NW1/4, NE1/4, NE1/4SE1/4



CERTIFICATE OF SERVICE

. - THEREBY' CERTIFY that I mailed, first-class postage prepaid; or-emailed’as”’
indicated below a true and correct copy of the foregoing HIAWATHA COAL COMPA
INC.’S REQUEST FOR REVIEW OF DIVISION ACTION  to the following on this day

of May, 2009:

'Hiawatha'Cdal Company, Inc.

ATTN: Elliot Finley, Pres.
Post Office Box 1240
Huntington, UT 84528

via email

Utah Division of Oil, Gas & Mining
1594 West North Temple, Suite 1210
P.O. Box 145801

Salt Lake City, Utah 84114-5801

Secretary

Board of Oil, Gas and Mining

Utah Division of Oil, Gas & Mining
1594 West North Temple, Suite 1210
P.O. Box 145801

Salt Lake City, Utah 84114-5801

Steven F. Alder, Esq.

Kevin Bolander, Esq.

Assistant Utah Attorneys General
Utah Division of Oil, Gas & Mining
1594 West North Temple, Suite 300
Salt Lake City, Utah 84114

Michael S. Johnson, Esq.

Stephen Schwendiman, Esq.
Assistan Attorneys General

Utah Board of Oil, Gas & Mining
1594 West North Temple, Suite 300
Salt Lake City, UT 84116

F. Mark Hansen

Attorney for Joseph Kingston and
Rachel Young

431 North 1300 West

Salt Lake City, UT 84116
via email

Lon Jenkins, Esq.
Attorney for Lyndon Insurance
Jones Waldo Holbrook and McDonough
1170 South Main Street #1500
Salt Lake City, UT 84101
Via email

Michael N. Zundel, et al.
Prince Yeates & Geldzahler
Attorney for Chapter 7 Trustee
Kenneth A. Rushton

175 East 400 South

Salt Lake City, UT 84111

Pamela Brown, Forest Supervisor
Forest Service

Manti-La Sal National Forest
599 West Price River Road
Price, UT 84501

Kent Hoffman, Deputy State Director
Bureau of Land Management

State Office

440 West 200 South, Suite 500

Salt Lake City, UT 84101

DATED this {Z —day of May, 2009

M /(/b“’\"‘/

eter\W @n Attorney for Hiawatha



