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State of Utah 
  

SPENCER J. COX 
Governor 

 DEIDRE M. HENDERSON 
 Lieutenant Governor 

August 23, 2021 

Kirk Nicholes, Resident Agent 
Alton Coal Development, LLC 
463 North 100 West, Suite 1 
Cedar City, Utah 84720 

RE: Findings of Fact and Order Resulting from Informal Assessment Conference of 
Notice of Violation, Citation No. 21228, for Coal Hollow Mine, Permit No. 
C/025/0005 

Dear Mr. Nicholes: 

Pursuant to an Informal Assessment Conference held on August 4, 2021, the following contains 
the Findings of Fact and Order of Dana Dean, Deputy Director of the Utah Division of Oil, Gas 
and Mining (“Division”), who acted as the Assessment Conference Officer and accepted oral 
arguments and other relevant information pursuant to Utah Admin. Code R645-401-700. 

Priscilla Burton, Soil Scientist, Kendra Hinton, Hydrologist, Justin Eatchel, Engineer, Wayne 
Western, Assessment Officer, and Steve Christensen, Coal Program Manager, provided 
testimony and evidence on behalf of the Division and were assisted by Haley Sousa, Assistant 
Attorney General. Drew Christensen provided testimony and evidence on behalf of Alton Coal 
Development, LLC (“Alton Coal”) and was assisted by Bennet Bayer of Landrum & Shouse LLP 
and Jim Allen of Snell & Wilmer. Kirk Nicholes and Bob Nead from Alton Coal were also 
present at the informal conference, as were landowners Claren Heaton, Ferrell Heaton and 
Dorothy Heaton. Finally, Charles Lyons, Assistant Attorney General, assisted Ms. Dean. 

Findings of Fact 

The Informal Assessment Conference was conducted in accordance with the requirements of 
Utah Admin. Code R645-401-700 for the purpose of reviewing the Notice of Violation 
(“NOV”), Citation No. 21228, issued on June 3, 2021 for the Coal Hollow Mine (“Subject 
Mine”). 

The Subject Mine is located in Kane County and operates pursuant to an approved 
Mining and Reclamation Plan (“MRP”), Permit No. C/025/0005. On April 20, 2021, 
Alton Coal filed an application for Phase 1 Bond Release for select areas of the Subject 
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Mine pursuant to Utah Admin. Code R645-301-880.100. On May 18, 2021, the Division 
conducted a field inspection and evaluation of the reclamation work at the Subject Mine pursuant 
to Utah Admin. Code R645-301-880.200. During the field inspection, the Division discovered 
the completed reclamation work did not meet the requirements of the approved MRP. After 
reviewing the Phase 1 Bond Release Application and conducting the May 18, 2021 field 
inspection, the Division determined the completed reclamation work was a significant departure 
from the approved MRP warranting enforcement action. 
 
On June 3, 2021, the Division issued Alton Coal an NOV, Citation No. 21228, for failure to 
follow the approved MRP, including, but not limited to:  
 

Failure to follow the approved backfilling a grading plan in the North Lease Area 2; 
Failure to achieve the approximate original contour in the North Lease Area 2; 
Failure to eliminate all depressions in the North Lease Area 2; 
Failure to prevent the net loss of prime farmland in the North Lease Area 2; and  
Failure to follow the specific conditions required to conduct coal mining and 
reclamation operations on prime farmland.   

 
The NOV required Alton Coal to comply with the approved MRP and included specific 
requirements to be completed on a schedule to bring the Subject Mine back into compliance with 
the approved MRP. On June 17, 2021, Alton Coal requested an Informal Assessment Conference 
pursuant to Utah Admin. Code R645-401-700 to review the facts of the violation and any 
proposed penalty assessment for the NOV, Citation No. 21228. 
 
On June 22, 2021, Alton Coal provided the Division with information for consideration when 
determining the Proposed Assessment, requested the Assessment Officer waive the points-based 
formula pursuant to Utah Admin. Code R645-401-500, and requested the penalty amount be set 
for zero dollars. On June 30, 2021, the Division issued a Proposed Assessment for the NOV, 
Citation No. 21228, pursuant to Utah Admin. Code R645-401-100, et seq. Based on the 
Division’s point system for penalties contained in Utah Admin. Code R645-401-300, the 
Assessment Officer found a Total Assessed Points value of 56 and a corresponding Total 
Assessed Fine in the amount of $1,232.00 (This amount was later identified as an error and the 
correct fine amount corresponding to 56 points is actually $3,960).     
 
At the beginning of the August 4, 2021 Informal Assessment Conference, Alton Coal argued that 
the NOV and Proposed Penalty Assessment were unjustified because they were derived from the 
Phase 1 Bond Release inspection. Alton Coal argued the Division should only have evaluated the 
reclamation work and either approved or disapproved the bond release, but not issue an NOV 
because the reclamation was a work in progress. Alton argued that the Division’s rules don’t 
expressly contemplate the issuance of an NOV accompanying a bond release inspection. 
However, the Division argued an NOV and Penalty Assessment is appropriate because Alton 
Coal significantly deviated from the approved MRP, regardless of whether or not that NOV was 
the result of a bond release inspection. 
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The Division presented an extensive amount of testimony regarding why it believed Alton Coal’s 
reclamation work deviated from the approved MRP in specific instances, warranting issuing the 
NOV and Proposed Penalty Assessment. During the Division’s presentation, there was 
discussion surrounding an approved final topography drawing contained in the approved MRP, a 
revised as-built topography drawing contained in the Phase 1 Bond Release application, and a 
previously filed Annual Report Map. Drew Christensen stated Alton Coal’s belief was that the 
topography contained in the Annual Report Map also amended the topography in the approved 
MRP, which was what Alton Coal’s reclamation work was based on.  
 
However, the Division stated that the approved final topography in the approved MRP was never 
amended by the Annual Report Map, because the Annual Report Map’s purpose was to show the 
timing of earthwork sequence and the topography contained in the Annual Report Map was 
obliterated by hashmarks making it barely visible. Alton Coal maintained that it believed there 
was an approved amendment to the MRP, which included the topography contained in the 
Annual Report Map.  
 
The Division continued with its presentation focusing on issues concerning prime farmland, 
hydrology, backfilling and grading, and approximate original contour. Alton Coal asked multiple 
questions of Division staff before Drew Christensen presented testimony on behalf of Alton 
Coal, which focused on similar topics to the Division’s presentation. During Mr. Christensen’s 
presentation, it became apparent that Alton Coal conducted the reclamation work based on the 
perceived amendment to the final topography contained in the MRP. However, the Division 
expressed dismay that Alton Coal was operating under the assumption that there was an 
approved amendment to the MRP that would have allowed for the reclamation work performed.   
 
Once Mr. Christensen’s presentation concluded, the Division noted that, regardless of the 
technical information presented by both parties, the NOV was issued for not following the 
approved MRP and the problems at issue stem from the assumption that there was an approved 
amendment to the MRP. Alton Coal responded that they did not do anything to purposely deviate 
from the MRP and were operating in good faith that there was an approved amendment to the 
MRP, adding in conclusion that the reclamation is a work in progress and maintained the NOV 
was unjustified because it was based on a Phase 1 Bond Release inspection.   
 
At the conclusion of the Informal Assessment Conference, the Assessment Officer, Wayne 
Western, discussed the basis for his Proposed Penalty Assessment for the NOV, which followed 
the language and justifications contained in the June 30, 2021 Proposed Penalty Assessment.  
Alton Coal responded to Mr. Western’s presentation that it believed the 20 points assessed for 
the event which the violated standard was designed to prevent should be lowered, because there 
was no standing water on the day of the inspection and, therefore, the event violation points 
should be lowered to the point range for an event that is likely to occur. Alton Coal also stated 
that no damage had occurred and, therefore, no damage points should be assessed. Finally, Alton 
Coal argued that the Penalty Assessment points for negligence was based on finding a greater 
degree of fault, but those points should be reduced to the points range for negligence. 
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A final point was noted regarding the Division’s calculation for the Total Assessed Fine, which 
was incorrect based on the Total Assessed Points. Division counsel pointed out that the correct 
total penalty amount should have been $3,960.00 based on Mr. Western’s finding of 56 points, 
instead of the $1,232.00 contained in the Proposed Assessment. Therefore, any modification to 
the Proposed Assessment should take that corrected calculation into consideration.   
 
After the August 4, 2021 Informal Assessment Conference, the Assessment Conference Officer 
independently reviewed the December amendment and did not find any changes to the 
reclamation narrative, nor anything to indicate topography changes on maps submitted for other 
purposes.  
 

Order 
 
Based on the evidence presented and the statements of those present at the Informal Assessment 
Conference, the Assessment Conference Officer hereby upholds the facts of the violation and 
modifies the Proposed Assessment with the following Order: 
 
1. Alton Coal must comply with the approved MRP and complete the required actions 

contained in the NOV, Citation No. 21228. If Alton Coal cannot comply with the 
approved MRP, Alton Coal must obtain an approved amended MRP in compliance with 
Division procedures and guidelines pursuant to Utah Admin. Code R645-303-200. 

 
2. The June 30, 2021 Proposed Penalty Assessment is modified from 56 Total Assessment 

Points to 48 Total Assessment Points based on the accompanying Worksheet for Final 
Assessment of Penalties. The calculation of the Total Assessed Fine is corrected to 
conform with the penalty schedule contained in Utah Admin. Code R645-401-330 and 
the Final Total Assessed Fine is $3,080.00.   

 
 

Right to Appeal 
 

This Order may be appealed by submitting a petition to the Utah Board of Oil, Gas and Mining 
(“Board”) requesting a formal hearing within 30 days of this Order as provided for in Utah Code 
Ann. § 40-10-22(3), Utah Admin. Code R645-401-800, and the Rules of Practice Before the 
Board (Utah Admin. Code R641-100). 
 
 
 

Sincerely, 

Dana Dean 
Deputy Director 

 



COMPANY: Alton Coal Development, LLC
PERMIT: C/025/005
VIOLATION: NOV 21228

ASSESSMENT CONFERENCE OFFICER: Dana Dean

Proposed Final
Assessment Assessment

(1) History/Previous Violations 0 0

(2) Seriousness 33 25

(a) Probability of occurrence 20 12
(b) Damage 13 13

(3) Negligence 23 23

(4) Good Faith 0 0

Total Points 56 48

Total Assessed Fine: 3,080.00$     

Explanation:

UTAH DIVISION OF OIL, GAS AND MINING
WORKSHEET FOR FINAL ASSESSMENT OF PENALTIES

The points for probability of occurrence were reduced.  The reclamation is not final and no 
off-site impacts have occurred yet.  There is still a likelihood of occurrence and damage.




