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Introduction

NOTICE IS HEREBY GIVEN that the Utah Environmental Congresss (/EC) hereby appeal
pursnant to 36 C.F.R. 215.7 10 the Regional Forester of Region Four, from the Decision Notice for the
Lp:k Canyon Blzeakout Reo?rd of Decision (ROD) based on the Pines Tract Project FEIS (1999)
signed by Manti-La Sal National Forest Supervisor Elaine J. Zierath on October 9, 2002,

The UEC is 2 non-profit organization dedicated to maintaining, protecting and restoring the
native ecosystems of Utah. The UEC has an organizational intersst in the proper and lawfil
manggement of U}&’s national forests, including the Manti-La Sa] National Forest UEC’s members
participate in 3 wide range of recreational activities on the Mamti-La Sal National Forest, including the
area impacted by this action.

The UEC represents more than 200 individual members, 11 organizations and 34 businesses.
The organizations that are & member of the UEC represent about 30,000 individuals, many of whom
have visited the Manti-I.a Sal Nationa! Forest or have ¢ direct interest in its management.

The UEC claims standing to participate in the public land decision-making process on the
grounds it has been involved in forest management for more than three years. Its members have hiked,
ﬁfhed, hunted and photographed the Manti-La Sal National Forest, including areas impacted by the
Link Canyon Breakout UEC members include professional photographic businesses and freelance
photographers that make their living in part by photographing Utah’s national forests, including the
Manti-La Sal National Forest. The impacts associated with this action detract from the beauty and
biodiversity that makes these lands appealing to UEC"s members that recreate, photograph, hunt or
perticipatc in other activities within the affceted ares. :

In addition, UEC’s members are taxpayers that provide, in part, the financial resonrces used o
manage the National Forest System. The itretricvable comminnent of resources associated with this
financial burden is also bome by the Ametican people as a whole. The UEC claims partial ownership
in the public lands covered by this dacision and consequently has legal standing to participate in the
process and challenge those decisions it finds unacceptsble.

The decision to open the Link Canyoa Portal significantly affects the appellants for the reason
that the appellant is a conservation group whosc members regularly engage in diverse forms of
recreation and in other uses of the Manti-La Sal National Forest, including the Project Area. The
proposed action will degrade critical wildlife habitat and adversely affect the members’ recteational
use and cnjoyment of the area.

The UEC has participated in the comment process for the Link Canyon Breakout proposal
prepared by the Mamti-La Sal National Forest. In addition, the UEC has commented on and )
patticipated in meetings with the Manti-La Sl National Forest regarding a variety of other projects on
that national forest and has spent considerable time and resources surveying the roadless resources
contained within the Manti-La Sal National Forest.

The UEC is appealing the ROD and the Pines Tract Project FEIS (1999) that it is tiered to on
the grounds the decision is legally indefensible. The UEC believes the Manti-La Sal National Forest
has violated the National Envitonmental Policy Act (NEPA), the Nationat Forest Management Act
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(NEMA), the Multiple Use and Sustained Yield Act MUSYA), the Endangered Species Act (ESA)
2nd the Administrative Procedures Act (APA).

TheAppellantdsiresandwillreqw:eliefintheformcfaremmdoﬂheLinkayon
Bmaboutm ROD signed by Manti-La Sal National Forest Supervisor Elaine J. Zieroth on October 9,
2002. .
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S_uumeut of Facts

The Link Canyon Breakout Project (hersafter referred 10 as the Link Canyon Project) is the
result of a proposal by Canyon Fuel Company, L.LC to amend the Mining and Reclamation Plan by
Proposing to reopen the west portel of the abandoned Link Canyon Mine. The Link Canyon Project is
tiered to the Pines Tract Project FEIS completed in 1999, The purpose of reopening the Link Canyon
Fortal is to provide an additional emergency exit, an additional source of fresh air, and an additional
source of electricity for the adjacent SUFCO mine.! '

The Link Canyon Project includes: 1) Construction of an carthen portal pad (0.14 acres); 2) A
pad aceess road approximately 100 feet in length (0.09 acres) and; 3) Approximately 420 feet of
overhead power lines from an existing substation to the pad (temporary disturbance of 0.04 acres).?

The Record of Decision (ROD) states, “Water flowing from the ahandoned Link Canyon Mine
portals Sl!gPOﬂS @ npanan vegetation ares in Link Canyon belaw the portals that totals approximately
:;Sb mgcress .” The construction of the portal pad will ¢liminate approximately 0.08 acres of this riparian

The Project Area is located approximately 20 miles south of the Joes Valley ares where a
threatened Canada lynx has recently been confirmed.* Other wildlife known or suspected to exist
within the area include, but are not limited to elk, mule deer, cougar, babcat, Townsend’s big-eared
bat, spotted bat, golden eagle, American kestrel, sharp-shinncd hawk and sage gmuse.’ There are an
;dditioml I4G'I'ES plant species within the Pines Tract Project Area, which includes the Link Canyon

roject Area. -

In this case, the Forest Service examined only two alternatives in detail, the proposed action
and the “No Action Alternative” required by NEPA. This does not amount to a reasonable range of
alternatives as defined by NEPA and the CEQ's implementing regulations. Nor does such a limited
range of altcrnatives meet the mandate set forth in the Forest Service Handbook. According to the
Forest Service Handbook, the purpose and intent of altematives is to “ensure that the range of
alternatives does not foreclose prematurely any oprion that might protect, restore and enhanice the
environment.”

! Record of Desision, page 1
I pid

> hid

4 Manti-La Sal Natlona! Forest press relesse, Sepremnber 3. 2002
3 Pines Tract Project FEIS, pages 3-107-112

¢ Link Cenyon Project BE/BA
? Forast Service Handbook, chapter 20, § 23.2
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Arguments

_ The ensuing arguments will show the Manti-La Sal National Forest has violated the National
Euvironmental Policy Act (NEPA), the National Forest Management Act (NFMA), the Endangered
. Species Act (ESA), and the Administrative Procedurcs Act (APA).

The cousts have ruled, “NEPA may requite a comprehensive impact statement in certain
situations where scveral proposed actions are pending at the same time... Thus, when several proposals
for coal-refated actions that will have cumulative or synergistic environmental impact upaon a region
are pending concurrently before an agency, their environmental conscquences must be considercd
together. Only through comprehensive consideration of pending proposals can the agency evaluate
different courses of action.™ The Appeliant has on several occasions commented on the number of
coal and oil/gas related actions within the Wasatch Plateau that have been independently analyzed
within separate environmental documents issued by the Manti-La Sal National Forest. The Appellants
comments on the Link Canyon Project are no exception.

In response to the Appellant regarding this issue, the Forest Service states, “The Forest Plan
(LRMP for the Manti-La Sal National Forest, as amended) and Final Eavironmental Impact Statement
*  are programmatic documents that address coal activities in conjunction with other activitics on the
Forest.” The Forest Service also adds, “Tn addition, cumulative effects of coal leasing, reasonably
foreseeable coal development activities, and other past, present, and reasonably foreseeable actions
were considered cumulatively in the Pines Tract Project FEIS, 1999.”

The cumulative cffects analysis offered in the Manti-La Sel National Fore§t’s FEIS for the
currem Forest Plan offers five pages of nalysis regarding potential impacts assoc.med. with coal
exploration and mining on the Forest”® The LRMP FEIS analysis is not site specific, in depth, or upto
dare. The Pines Tract FEIS does offer a short list of past, present and potential future actions, but the
list is limited to activities within the approximately 7,300 acres of the Pines Tract project area. The
numerous projects now in various stages of planaing or implementation aeross the Wasatch Plateau are
ignored within the FETS.!

The requsst for a programmatic EIS stems from the fact tens of thousands of acres across the
Wasaich Plateau are currently being impacted, or may soon be impacted by coal .
exploration/development and oil and gas expicration/development. The Quareriy Schcdn_fc of .
Proposed Actions for the summer of 2002 published by the Manti-La Sal Narional Forest lists a toral o

* loppn v Slemma Club, 427 ULS. 390, 409.410 (1976). See also Citw of Tetakee Springa v, Clongh, 915 F. 2d 1308 (5
* Cir. 1990) .
ROD, Attachment 3 ) . . .
0 Mot ] 2 Sal National Forest LRMP FEIS. pages IV-68-73. Nate, 8o specific projects are discuesed within the analysis.
Coal mining and exploration impacts are discussed in general rerms.
1 pines Tract FEIS, Appendix B .
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IZeodcroilandgaspmjectsoutheFmon/PﬁceRangerDisﬁcL These projects are currently in
vaﬁgusmgesefplmingand i lywiilhavensigniﬁcmtimpwtonp!amandwildlife
h.abmt.wanerqualityandsoils. The continued use of environmental assessments, or in this case
ueﬂngmal999m,guammesmacmutniwimpmmlymmmhdommwuﬁmhdm
thepmjectareainqucsﬁon.withlitﬂeornomenﬁonheinggivenwtheimpamwmmmm
across the wider landscape.

The Environmental Protection Agency (EPA) raised the issue of segmentation with regard to
coal explotation and development in its letter to the Manti-Lg Sel National Forest regarding the Pines
Tract DEIS. “The narrow scope of the [Pins Tracts] DEIS is of particular concen. The DEIS focus is
on the 7,300 acre project area and potential-future development within that arca. The NEPA
regulations at 40 CFR 1508.25 indicate that, in order 1o determinc the scope of an EIS, agencies should
consider three types of actions: connected, cumularive, and similar. There are several activities in the
surrounding area that would contribute to significant adverse environmental impacts and should be
addressed in the Pine Tract DEIS."? :

Among the projects taking place within the area not analyzed in the Pines Tract FEIS the Link
Canyon Project is tiered to is the Quitchupah Road propased from the SUFCO Mine portal located in
Quitchupah Canyon just south of Link Canyon on the Fishlake National Forest Also, Muddy and
PinmAmaCoalExploraﬁonandDrﬂling(ArkundCompany)isunderwns' {on within the same
township and range (sections 9, 13, and 17) as the Link Canyon Project, but receives no ttention
within the Pines Tract FEIS or the Link Canyon Project scoping lettec or ROD. B

The Pines Tract FEIS does not allude to any possible activities within Link Caayon with the
exception of the list provided in Appendix B, and does not analyze the potential cumlxlm;veaffectsﬂm
would result should any activity take place in Link Canyon. In order to legally tier 3 project to & past
EA or EIS, that EA or EIS must actually consider the action.

The?iantsctFEISspeciﬁauystares."IfCanyonFuelobteinstthinesCoalDuscTract,!t
would acoess it through an extension of underground workings in the active Quitchupah Lease. It
would maintain their existing portal facilities in Convulsion Canyan on the Fishiake N_emonxl Forest,
o mo new facilities wonld be needed.”* A breakout in Link Canyon is I oned in Appendix B
ofmerinesTmFEISasapMalﬁmmacﬁon(wukeplweinl%}or1999)butthcd¢amption
mskﬁnomcnﬁonoftheneedfmanescaperomeoraddiﬁonalvenﬁlanon{oulythe_needtonm.
additional power lines into the wine via a portal in Link Canyon. Given this potcntial future action
receivesnomalysiswithintheFEIS,theForm:tS»-.-rvice<:1mrmmovtnrgu=thlstlﬂtlmlll‘ﬂ‘?'een
previouslyanalyudinﬂ:eFEISandcnnthereforebcﬁeredmthatdocmngnt

In addition, the ROD authorizing the actions discussed within the Pines Tract TEIS mekes no
mention to any developments within Link Canyon. Specifically, the Pines Tract ROD states, Future
resowte management proposals within the arca would have to be considered on t_}mr own ments In
subsequent decisionmaking (sic).”"* Section VI of the ROD describing the decision makes no mention

12 EPA comments fe: Pines Tract DEIS. November 9. 1998.

¥ Nemti-La Sal National Forest Quarterty Report, July- September 2002 -
 pines Tract FEIS, page 1-14

¥ pines Tracy ROD. page 2
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of any action being deferredaspmofmedecismmddoesmmhoﬁzeacﬁviwm' in Link
Canyon. )
TheMsTMaFEISdoesmenﬁonthemdforabmkomwpwﬁd:memWW
route and ventilation for the mine. Howev«,thesiwforﬂiispmposedbreakuutisnotthgunkCanyon
Portal. “Mining the Pincs Coal Lease Tract would entail constructing a ventilation, €SCapEWey and
minedmiuagebrcakmtonthemﬂhendofﬂwm Thebmkomwoddpotemial!ybeatthecoal

outcrop in Box Canyon about 1,000 feet up-canyon from the intersection with Muddy Canyon.”'¢

Indecd, it is not even clear the Link Canyon Portal is within the Project Area delineated within
the Pines Tract FEIS. Based on the maps provided within the FEIS and the map provided with the
Link Canyon Project scoping letter, along with descriptions of township and range in bath documents,
it appeats at best the Link Canyon Portal is right on the edge of the Pines Tract project area. Whatis
clear, howeve, is thet the power lines running from the substation do involve land omtside the Pines
Tract project area analyzed within the FEIS and that & portion of the road to the Link Canyon Portal is
also likely outside the Project Area. This i¢ further evidenee the Link Canyon Project was not
conside:ed\vitbinthePinﬁTﬂctFEISmdshnuldnotbetiﬁmdto it.

The ROD for the Link Canyon Project atempts to justify the tiering of the proposed action {0
the Pines Tract FEIS. Referring to Alternative 2 (the selected alternative) the Forest Supervisot states
within the ROD, “Construction of new portal facilities in Link Canyon was analyzed under both
Altemnatives C and D as part of the Reasonsbly Foresceable Developmest Scenario (Pines EIS, Section
1.5, pages 1-12 through ]-14).” A review of the Pines Tract FEIS pages cited in the ROD reveals oo

such analysis. To the extent Link Canyon is menticned, quite 8 different scenatio is envisioned.

The Pincs Tract FEIS states, “There is a poteptial need to temporarily discharge mine water for
2 years to 3 years into Link Canyon until a breakout in fower Box Canyon/Muddy Creek conldbe
completed to receive potential future mine water discharge.” The FEIS continues wxﬂt’fggard to Link
Canyon “discharge in Link Canyon would be imately 1,000 galloos pet minute.”

Continuing on to page 1-14 of the Pines EIS, “Mine water discharge into Link ‘Canyon'would
entail plaeingapproximaxely 1,500 feet of pipe in 2 trench and bench along the west side of Link
Canyon from a breakout in Lin Canyon from the existing SUFCO Mine.” The EIS continucs,
another company obtains the Pines Coal Leasc Tract, surface facilities for & new Ming would be
needed. These facilities would likely be located at the coal outcrop in Link Canyon

The difference between what is being posed in the Link Canyon Project ROD and potential
future actions described in the Pines Tract EISp:: credible. The EIS describes dischasge of 1,000
gallops per minute into Link Canyon and 1,500 feer of pipe needed to handle it until such time as
treakout in Box Canyon can be developed, Surface facilities in Link Canyon may be nee@i but only
if another company takes over the lease. TheFEISalsomenﬁOnSnwdto su-atg_htenthnl.mk Canyon
road, something the ROD for the current Link Canyon proposal makes 10 mention of.

16 mrﬂﬂ EE!S'I P.se 1-‘12
17 pines Tract FEIS, page 1-12

o008
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The Manti-La Sal National Forest appears to simplybesaekingaNEPAshomutthatavoids
the need for a separate analysis for the Link Canyon Project, As the Appellans will show later in these
memﬁcﬁmmmSﬂmﬁlswmﬂmimmwmemﬂmwswﬁﬁm
themmdﬁeﬁngtheLmRCauymhojeawtthmsTmFEIScmpomdsmenviohﬁmsof .
the ESA as well. For the above reasans, the ROD for the Link Canyon Project should be remanded,
andexﬂigrasepamBNEISpreparedoraprogammachISshouldbeprepaxedeolookatthe
cumulative impacts associated with coal and oil and gas development on the Wasatch Plateau.

“Cumulative impact” is “the impact on the environment which results from the incremental
impact of the action when added to other past, present, and reasonable foreseeable future action
regardless of what agency (Federal or non-Federal) or person undertakes such other actions.
Curnulative impacts can result from individually minor but collectively significant actions taking place
over a period of time.”"®

In this case, the Forest Service didn’t simply fail to prepare an adequate cumuiative effects
analysis, but prepared none at all. Assmudintbsabovcugumems,ﬂzeLinkayﬂnmjectisﬁmed
to the Pines Tract FEIS, which analyzed no actions in Link Canyon. Furthermore, the Link Canyon
mmmwmmmmmjmmmmmmlymmmmmepmiem;u
Regardless, the power lines proposed to run from the aubstation to the Portal and at least a portion of
the road to be built to the portal are outside the Pines Tract project area, a clear indication no analysis
for this project took place in the Pines Tract FEIS. Therefore, the Link Canyon Praject cannot
honeﬂlybesaidtolmvebeenanalyzedﬁthinthe Pines Tract FEIS.

" Becsuse no cumulative cffects analysis bas boen prepared for this particular action, the ROD is
clearly issued in violation of NEPA. An EA or EIS must be preparsd. Tt is precisely because the
FmSewiceismmwngmpusmmughsommmdonandgasdmlopmemsonthe
Wmh?lamuinmhashonpeﬁodofﬁmemmhesetypesofmisukesar?beingmade- A
pmgmmmaﬁcEISlooldngatthebigpictuewouidbetterserveboththepublw‘“d‘hew-

L. The Forest Service has failed to meet the mandate of the National Forest Management Act

NFMA. requires that “each Forest Supervisor shall MMMM—@,
eppropriate for plenning and managing the resources under his or her administrative jurisdiction. b
Also, “popuiation trends for the management indicator species monitor : lgu s| to
habitar changes determined.”* The Forest Service has been aware for some time that it 18 failing to
adequately monitor the management indicator species (MTS) under its jurisdiction. The record cleazly
shows inﬂﬁseasenotonlyalackofmonitoﬁng,butamalfaummus_emomonngdaam determine
cumulative effects of the proposed action on the MIS/TES species within the area.

'* 40 CFR. § 1508.7
1 36 CFR § 219.12(d) (Bmphasis added)
235 CFR §219.12(6)

[@oog
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Obviously, in the absence of any site specific analysis, it is almost impassible to determine
what if any monitoring ks been done within the arca. The Manti-La Sal Netional Forest has prepared
a separate BE/BA for the current proposal, but these fail to offer s complete analysis. The BA opens
with the statement, “The purpose of this biological assessment (BA) is to evaluate the potential effects
of the Canyon Fuel Company Amendment to the SUFCO Mine Permit proposal for reopening the west
portal of the old abandoned Link Canyon Mine in Link Canyon on Threatened, Endangered, Proposed,
and Candidate plant and animal species that may occur within or near the project area.”

The BA goes on to provide a list of threatened, endengered and proposed species “potentially
occurring within the Pines Tract Project Area.” Conspicuously absent from this list is the threatened
Canada lynx.*' Likewise, the original Pincs Tract BA failed to mention the possible presence of the
Canadza lynx, though at the time the species was not listed under the ESA

In September of 2002 the Manti-La Sal National Forest issued a press relcase acknowl
Canada lynx had been documented on the Forest about 20 miles porth of Link Canyon. The failure to
include even so much gs & mention of the possible presence of Canada lynx, when other TEP species
known to exist much farther from the project area (Utah prairie dog, Black-footed ferret) are listed, isa
serious violation of NFMA’S monitoring requirements, the ESA’s section 7 consultation requirements,
and NEPA's requirement that documents be scientifically sound. It is clear the Forest failed to
incorporate recent data regarding the Canada lynx into the BA. Given the failure to consider this
spesies in preparation for the Pines Tract EIS, this is a significant issue that has never been analyzed or
considered in connection to coal tract development in the area.

The failure to cither incorporate existing data or collect required monitoring data extends
beyond the example of the Canada lynx provided above. For example, blue grouse, an MIS specics on
the Mant-Ls Sal National Forest, receives no mention within the Pines Tract EIS. Ironically, blue
grouse was uscd by the Utah District Cout recently as an example of faiture on the part of the Manti-
La Sal Nationat Forest to conduct required monitoring. The court ruled:

Although the Forest Service’s methodology Is entitled to deference, its actions must be in
acccrzgzith the governing regulation. Segcyzion 219.19 specifically states that “[p]opulation
trends of the managemenl indicator species will be monitored and felatimhi!us to hag_:tat
changes determined.” 36 C.F.R. 219.1 9(a)(6). Section 219.26 similarly requires the Forest
Service to use quantitative data to measure a projéct s impact on forest diversity. In reviewing
these regulations, the court agrees with the andlysis of the Mavtin court:

MIS are proxies used to measure the effects of management Strategies on F orest
Diversil;:r Section 219.19 requires the Forest Service lo use quantitative inventory data
to assess the Forest Plan's effects on diversity. If Section 21 9..1 9 mandates that Mind
serve as the means through which to measure the Forest Plan's impact on diver M-"‘:y
Section 219.26 dictates that quantitative data be used lo measure the For;ft P o :rvice
impact on diversity, then, taken together, the two regulations require the Fores °
to gather quantitative data on MIS and use it to measre the impact of habitat chang

"zoozﬁ&ngaz
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an the Forest's diversity. To read the regulations otherwise would be to render one or
the other meaningless... Martin. 168 F 3d at 7.7

The faiture to include biue grouse, Canada lynx and other resources within the analysis is a
violation of NFMA. Furthermore, the failure to demonstrate any monitoring data that has been
gathered, been analyzed to determine population status and trend, or the relationship of menagement
decisions to population changes also is a serious violation of NFMA. The decision should thersfore be

The National Forest Management Act (NFMA) requires each Forest to be in compliance with
its Land and Resource Management Plan (LRMP).> Any deviations, especially those which could
result in impacts greater in significance than was generally considered in the LRMP, must be

ied with a site specific amendment, complete with proper NEPA compliance. The EA has
. violated Forest Plan standards and, in light of the fact no Forest Plan amendments were considered, is
therefore in violation of the mandate and intent of NFMA and the Forest Plan. '
, The Manti-I.a Sal National Forest LRMP states, with regard to minerals management
eases:

Negasive recommendations, denials, or consent for leasing. permitting, or licensing will be
based on site specific environmental assessments using appropriate standavds and guidelines.
Stipulations for these actions should minimize and/or mitigate ¢ffects or conflicts with other :
resource uses and should return disturbed lands to conditions compatible with the emphasis of
the manqgement unit or adjacent mandagement unit.

The LRMP's standards and guidelines used to enforce the abave quoted mandate state, “Any
lease, license or permit may be denied or limited by standard or additional stipulations where proposed
activities could result in itreparable damage, may preclude existing uses or be contrary 10 mansgement
direction ™ In addition, “Coal leases may be denied or limited by special stipulation where; -
Operations would result in wnacceptable or unmitigateable impact on wildlife or fisheries.

As the Appellant will show later in these arguments, “unmiﬁgatmblqimpact”tothetbremned
Canada lynx may occur in this case. Regardless of whether these impacts will accur, the Forest
Service, by failing to analyze Canada lynx (threatened); blue grouse (MIS) or other species in either
" the Pines Tract EIS, Link Camyon Project ROD or revised BE/BA makes it impossible to determine
what impacts may oceur to these resources or what, if any, mitigation has been applied to protect them.

The Manti-La Sal National Forest has clearly failed in this case to prepare the site-specific
analysis roquired by NEPA and by the Forest Plan. It has failed to demonstrate “gnacceptable or
unmitigateable impact” will not ocour to at Iéast two species, and has geacrally failed to collect
adequate quantitative data for many species under its jurisdiction, The Manti-La Sal National Forest

2 Utah Envirorsmental Congresss v. Zieroth. U.S. District Court for the Distrier of Utah, March 13, 2002
B 36 C.F.R. §219.10(e) -
:Mmti-h Sal National Forest LRMP, page II-35 (Emphasis edded)
hid
3 Manti.La Sal National Forest LRMP, page T-36
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gas ﬁa;egre violated NFMA through tepeaxed violations of the implementing regulations ahd its own
orest

L The Forest Service fails to meet the mandate of the Endangered Species Act

sgarding the

The Endangered Species Act (ESA) declarcs as its purpose “to provide a means whereby the
ecosystems upon which endangered species and threatened specics depend may be conserved [sad] o
provide 2 program for the conservation of such species.™”” Section 79(2)(2) of the ESA requires all
federal agencies to insure that actions it authorizes are not likely to jeopardize the continued existence
of threatened or endangered species. The procedural mechanism for insuring the protection of listed
species is formal consultation with the Fish and Wildlife Service.

The courts have ruled on this matter, and upheld the importance of consultation under Section 7
ofthe ESA. “The ESA’s procedural requirements call for a systematic determination of the effects of 2
federal project on endangered species. If a projest is ailowed to proceed without substantial
compliance with those procedural requirements, n be no assurance that a violation o
substantive provisions will not result ™

In September of this year the Manti-La Sal National Forest anmounced the presencé of
threatened Canada lynx had been confirmed in the Joe's Valley area about 20 miles north of Link
Canyon®® In spite of this discovety, the biological assessment prepared for this project made no
meation of the Canada lynx, even within a list of speeies known or suspected to occur within the area.
Given this oversight, it cexmot reasonably be assumed consultation regarding possible impacts to
Canada lynx took place.

A general technical report preparcd by the USDA Forest Service regarding lynx conscrvation
and biologgye indicates many populations of Canada lynx that exist in the extreme southern po_moat;:‘f
their range “may function as separate, isolazed populations unta themselves, rendering cach :s‘;:_l
population highly vulnerable to.extirpation.” The report continues, «...small changes In habimt
quality can produce a sink (birth rates<death rates). Because southern lynx populations appear 10 eXist
close to this threshold, southern lynx habitst probably is & shifting mosai¢ of source and sink areas.

If the Forest Service believes the Link Canyon area offers no habitat for lynx, the place to offer
support for this argument was within the Biological Assessment. The BA mclud?d black-footed ferret,
even if only to dismiss it from further analysis. Why not the Canada lynx. 2 species pow known to
ocer far closer to the project areq than black-footed ferret of Utah praine dog?

The Manti-La Sal National Forest has ignored its own technical report on tynx apd.hasthefailedto
evaluate possible impacts associated with potentially jsolated populations located on within

¥ 16 US.C. § 153100

** Tpomacv Pererson. 753 F.2d 754 (9° Cir. 1985) (Emphasis added)

2 )anti-La Sal National Forest press ralease, September 3, 2002

3 (7SDA Forest Service Gen, Tech Rep. RMRS-GTR-30, 1999, page 4 (Emphasis added)
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southem portion of lyax range. This failure amounts to a serious violation of the ESA and warrants a

eomplete remand of the ROD.

IV. The Manti-La Sal National Forest has failed to meet the mandate of the Administrative
It e mandai e Admin

A. The Forest Service

The Administrative Procedures Act (APA) requires all agency actions to conform with general
standards of regularity and rationality. The courts will overtum agency decisions that are “arbitrary,
capricious, or an abuse of discretion.”! The Supreme Court has held:

Normally, an agency [action] would be arbitrary and capricious if the agency has relied on
factars which Congress hos not intended it to consider, entirely faited to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to the evidence
before the agency. or is so implawsible that it could not be ascribed to a difference in view or
the product of agency expertise.”

An administrative agency may not merely cite its own expertise in defendinga decision it has
made. It must provide adequate explanation of what it has done. If it fails to do that, its action is
deemed arbitrary and capricious.”” The Appellant has demonstrated the agency relied upon an EIS
(Pines Tract FEIS) that did not analyze the proposcd action in question. Also, the agency failed to
consider a threatened species kniown to exist on the Wasatch Platesu north of the project area (Cansda
lynmx). Therefore, the Forest Service cannot reasonably argue its rationale for the decision can be
explained or justified by the analysis provided.

The NFMA and the ESA clearly require the agency to rely upon current quantitative data, not
three year old environmental impact statements that do not deal directly with the action being
proposed. The agency has Sailed to consider aspects of the problem (presence of TES specics,
cumulative effects, etc.) that Congress intended the agency to consider. The Forest Service has
therefore aoted arbitrarily and capriciously as defined by the APA and the Supreme Court of the United
States. The ROD should thercfore be remanded in its entirety.

s
ﬂs
2

o., 463 U.S. 29, 43 (1983)

US.C. § 706
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Request for Relief

Due to the violations of federal lew end regulations cited above, the Appellant requests a fil
remand of the Record of Decision fortheLinkCanyonBreukoutbaseduponthePin»asTtn_;ctPrOiﬁct
FEIS of 1999 signed by Forest Supervisor Elaine J. Zieroth on October 9, 2002.

In light of violations of the Forest Plan, failure to consider threstened Canada lynx or consult
with the US Fish and Wildlife Service, and reliance upon 2 outdated ETS that did not consider the
action within its cumulative effects analysis and other sections of the document, a full
remand is warranted in this case.

Tn addition, should the Manti-La Sel National Forest decides it is appropriate to move ahcad
with this project in spite of 2 remand, the Appellant requests 5 new EA/EIS be prepared, prefersbly in
the form of a programmatic EIS considering all the impects of the multipie coal and oil/gas
developments taking plac¢ on the Wasatch Platesu. :
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